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Bntored  ftOoordlBg  to  Aot  of  GongrMi,  in  the  year  IMl,  by 

John's,  voobhies, 

In  the  Otoik*t  ofloe  of  the  Distriot  Court  of  the  United  SUtei  for  the  SomUMTft 
District  of  New  York. 

Batned  moorrting  to  Act  of  Congrev,  in  the  janr  ISfta,  bj 

JOHN  S.  VOOBHIBS, 

la  the  Otofkl  oiloe  of  the  Dirtriot  Court  of  the  United  SUtei  fof  the  SontlMfm 
IMftrkstofXewTork. 

Bntered  Moording  to  Act  of  Congrees,  in  the  jear  18U,  hj 

JOHN  8.  VOOBHIBS, 

la  the  Olerk'f  olftoe  of  the  Dirtrict  Court  of  the  United  SUtei  for  the  Saathera 
District  of  New  York. 

Entered  according  to  Act  of  Congress,  in  the  jear  1166,  by 

JOHN  8.  VOOBHIES, 

la  the  Oleik's  office  of  the  District  Coort  of  the  United  Stales  for  the  Soattem 
District  of  New  York. 

Entered  according  to  Act  of  Congress,  in  the  year  1867,  by 

JOHN  S.  VOOBHIES, 

In  the  Clerk's  office  of  the  District  Coart  of  the  United  States  for  the  Soathera 
District  of  New  York. 

Entered  according  to  Act  of  Congress,  in  the  year  1869,  by 

JOHN  S.  VOOBHIES, 

In  the  Olerk's  office  of  the  District  Court  of  the  United  Stotes  for  the  Southtra 
District  of  New  York. 

Entered  according  to  Act  of  Congress,  In  tHe  year  1880,  by 

JOHN  S.  VOOBHIES, 

la  the  01efk*t  office  of  the  District  Court  of  the  Unitea  States  for  the  S«ath6fa 
District  of  New  York. 

Entered  accordiog  to  Act  of  Congress,  in  tlie  year  1864,  by 

JOH!^  8.  VOOBHIES, 

la  the  Oleik's  office  of  the  District  Court  of  the  United  States  for  the  Soathera 
DktrlotofNewYork. 

fcleret  aeoocding  to  Act  of  Csogress,  in  the  year  1866,  ky 

iUEB,  TOOBHIB  *  Oa, 

IntheOlerk*soaceof  the  UstiielOoiirt  of  the  United  States  fsr  theSoalhsn 

District  of  New  York. 
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EDITOR'S  PREFACE 


TO 


THE    EiaHTH     EDITIOIST. 


I  take  occasion  on  prescDting  to  public  notice  this 

the  Eighth  Edition  of  my  notes  to  the  Code  of  Pro- 

CBDURE  to  express  my  thanks  for  the  cordial  reception 

vouchsafed  to  the  previous  editions,  and  to  state  that,  I 

have   spared  no  pains  within  the  limited   lebure   the 

kindness  of  my  friends  and  cUente   has    allowed  me, 

^  to    render    the    present  edition  complete,    useful  and 

^  reliable 

5  JOHN  TOWNSHEND, 


Nxw  ToBK  HuRATiD  Bunj>iNe, 
ITew  York,  September,  1864. 
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EXPLANATORY  NOTl 


It  will  be  observed  that  some  of  the  sectionB  are  twice  numbered,  as  thus— 
188  [116],— while  other  sections  are  only  once  numbered;  also  that  some  sec- 
tions are  preceded  with  the  word  and  figures  (am'd  1849),  or  (am'd  1849— 
1851),  &c,  while  others  haye  no  such  prefix ;  and,  fbrther,  that  some  sections 
haye  the  words  "  exuUng  «u»te"  prefixed,  and  others  have  not 

The  reason  for  those  prefixes  or  the  omis^on  of  them,  is  to  giye  the  reader 
at  a  glance,  the  history  of  each  section ;  as  thus : — 

When  a  section  is  only  once  numbered,  as  g  337,  it  indicates  that  it  is  one  of 
the  sections  added  in  1849. 

When  a  section  is  twice  numbered,  as  §  848  [397],  it  bidicates,  1,  Tliat  the 
section  is  one  of  those  which  existed  in  the  code  of  1848,  and,  3,  that  in  that  code 
it  was  numbered  as  within  the  brackets  [  ].  When  the  words  '*  existing  miUf^ 
are  prefixed  to  a  section,  they  indicate  that  the  section  is  one  of  those  which 
the  provisions  of  the  supplementary  act  apply  to  suits  pending  on  July  1, 1848t 
When  the  word  and  figures  (am*d  1849),  or  as  the  case  may  be,  are  prefixed 
they  signify  that  the  section  was  amended  in  the  year  or  years  which  the  fig- 
ures indicate. 

Howard's  Practice  Reports  are  cited  as  "  How.** ;  Abbott's  Practice  Reports 
as  "  Abb." ;  Bosworth's  Superior  Court  Reports  as  "  Bosw."  The  references 
to  the  Revised  Statutes,  not  otherwise  marked,  are  to  the  first  edition. 

This  Edition  of  the  Code  contains  references  to  all  the  reports  issued  to 
June,  1864,  and  includes  25  New  York,  40  Barbour,  7  Bosworth,  3  Hilton, 
16  Abbott,  36  Howard. 

While  this  work  was  passing  through  the  press  there  was  issued  volume  36 
of  New  York  Reports,  volume  40  of  Barbour's  Reports,  volume  17  of  Abbott's 
Practice  Reports,  and  volume  37  of  Howard's  Practice  Reports,  and  a  number 
of  decisions  firom  these  volumes  have  been  incorporated  in  this  work. 
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NOTE  TO  NINTH  EDITION. 


Following  the  Index  are  "  Additional  Notbb/'  arranged  accord- 
ing to  the  numerical  order  of  the  sections  of  the  Code  and  the  paging 
of  the  book.  Each  additional  note  refers  conspicuously  to  the  section 
of  the  Code  and  the  preceding  page  to  which  sudi  additional  note 
applies. 

After  consulting  the  body  of  the  work,  reference  should  in  every 
case  be  had  to'  the  "  Additional  Notes."  Their  arrangement  makes 
such  a  reference  a  matter  easy  to  accomplish. 

Besides  these  additional  notes,  in  an  Appendix  will  be  found  the 
Amendments  to  the  Code  of  Procedure  made  in  the  years  1865  and 
1866. 
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THE 


CODE  OF  PROCEDURE. 

AS  AMENDED  TO  MAT  1864^ 

WITH  AHENDHENTS  OF  1865  AND  1866  IN  APPENDIL 


[ne  tgoMB  wifliin  brackets,  placed  after  the  number  of  the  section,  diow 
the  nmnber  of  the  corresponding  section  in  the  Code  of  1848.] 

AN  ACT 

To  Bimplify  and  abridge  the  practice,  pleadings,  and  proceed- 
ings of  the  conrte  of  this  State. 

Whereas,  it  is  expedient  that  the  present  forms  of  actions  and 
pleadings  in  cases  at  common  law  shonid  be  abolished,  that 
the  distinction  between  legal  and  equitable  remedies  should 
no  longer  continue,  and  that  an  uniform  course  of  proceeding, 
in  all  eases,  should  be  established  ;  therefore, 

I^  People  of  the  State  of  New  Tarh^  represented  in  Senate 
and  Assembly y  do  enact  as  follows : 

General  Definitions  and  Divibiqns. 

Bbctxqr  1.  Diyision  of  remedies. 

2.  Definition  of  an  action. 

8.  Definition  of  a  spedal  proceeding. 

4.  Diyision  of  actions  into  dyil  and  criminil 

5.  Definition  of  a  criminal  action. 
0.  Definition  of  a  ciyil  action. 

7.  Ciyil  and  criminal  remedies  not  merged  in  etdi  olh«. 

8.  Bnlijects  embraced  in  this  act 

1 1.  p.]  Bemedies. 

Bemedies  in  the  courts  of  justice  are  divided  into, 
17  2 
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18  DEFormom.  \S&  ^>  '* 

1.  Actions. 

2.  Special  proceedings. 

§2.  [2.]  (Am'd  1849.)     Action. 

An  action  is  an  ordinary  proceeding  in  a  court  of  justice,  by 
which  a  party  prosecutes  another  party  for  the  enforcement  or 
prote'ction  of  a  right,  the  redress  or  prevention  .of  a  wrong,  or 
the  punishment  of  a  public  offence. 

A.  What  is  an  action  :—  i 

A  creditors  suit  (Quick  y.  Keeier,  2  Sand.  231 ;  Dunham  y.  Nickolwn^  ih.  A 

686).  U 

A  proceeding  for  partition  (Baehu  v.  StUiwell,  8  How.  818 ;  1  Code  R.  J 

70 ;  Myeri  v.  Rasback^  2  Code  R  13 :  4  How.  83 ;  Mi/en  v.  Borland,  i&, ;  J 

qualified,  Traver  v.  Traver,  3  ib.  851).  ,    j 

A  proceeding  to  dissolve  a  moneyed  corporation  {KattenUroth  v.  Attor  I 

Banib,  2  Duer,  632).  d 

Quo  warranto  (The  People  V.  Cook,  4  Selden,  71 ;  The  People  v.  (7/arifc^,  11  1 

Barb.,  887).  I 

Scire/acias  (Qimeron  v.  Town^,  6  How.,  872 ;  Alden  v.  (VarA,  12  t5.,  212).  ^    •! 

A  proceeding  to  determine  adverse  claims  to  real  property  (Mann  v.  J 

Provost,  3  Abb.  446). 
Any  judicial  proceeding  which,  if  conducted  to  a  determination,  will 

result  in  a  judgment  (Hdrrif,  J.     The  People  v.  County  Judge  ofBenme" 

latr,  18  How.  5)0.) 
A  proceeding  by  mandamus  {The  People  v.  Colbome,  20  How.  878.) 
A  sunmiary  proceeding  by  a  landlord  to  dispossess  a  tenant  (Deuel  v. 

ieM«^24Barb.  444). 
b.  What  is  not  an  action  : — 

A  proceeding  under  section  876  of  the  Code  (MUle  v.  Thmrs^,  2  Abb. 

fe2). 
A  proceeding  under  section  372  of  the  Code  (Lang  v.  Ropke,  1  Duer  702). 
An  application  for  an  injunction  (Becker  v.  Ha  gar,  8  How.  68). 
A  proceedmg  to  obtain  discovery  of  books,  &a  (FolUti  v.  Wetd,  8  How. 

808 ;  1  Code  R.  65).  \  j 

A  proceeding  to  foreclose  a  mortgage  by  advertisement  (Ball  v.  Bartieti,  -"i 

9  Barb.  297).  .  ;  t\ 

A  reference  of  a  claim  agunst  the  estate  of  a  deceased  person  (Coe  ▼.  •« 

Coe,  14  Abb.  86).  j 

A  proceeding  to  attach  for  contempt  (HoUtein  v.  Rice^  16  Abb.  807 ;  Grajf  \ 

V.  Cook ,  15  Abb.  808  note).  i 

§  3.  [3.]  Speoial  proceeding. 

Every  other  remedy  is  a  special  proceeding. 

A.  What  is  a  special  pRocsEDiNa. 

A  proceeding  before  referees  appointed  to  hear  appeals  firom  ordeA  of 

Commissioners  of  Highways  (The  People  v.  Flake,  14  How.  527). 
A  proceeding  to  assess  damages  on  the  laying  out  a  plank  road  under 

Laws  of  1847,  ch.  210  (fir  ftrte  Ran  om,  S  Code  R  148). 
A  proceeding  by  commissioners  to  apnraise  compensation  for  lands  to  be 

taken  under  the  general  Railroad  Act  (Re  N.  Y,  Cent.  R.  H.  Co  v. 

Marvin,  1  Keman,  277). 
A  proceedmg  to  open  streets  hi  New  York  city,  query  (Re  the  Bowery^ 

12  How.  97.)  _ 

A  cerUorari  (1%  People  v.  StiUwell,  10  N.  Y. 
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f  4 — 8.]  mvisioiis  OF  aohovb.  19 

I  ATOOoeeding  to  attach  for  contempt  {B^lttmm  ▼.  Bim,  15  Abb.  807t 

I      t  tfra^  V.  Cook,  15  Abb.  306  note). 

I  '        a.  What  is  itot  a  special  FBocBBDine. 

to  an  execution  {Drum  y.  Vam  Pdt^  15 


A_proceeding  supplementary  to  an  execatia 
How.  19 ;  contra,  Davii  y.  Turner,  4  id.  IW^ 


§  4.  [4.]  Division  of  actions. 
Actions  are  of  two  kinds : 

1.  Civil. 

2.  Criminal. 

§  5.  [6.]  (Am'd  1849.)  Oriminal  action. 

A  criminal  action  is  prosecuted  by  the  people  of  the  StatOi 
as  a  party,  against  a  person  charged  with  a  public  offence,  for 
the  punishment  thereof. 

§6.  [6.]  CivU  action. 
Every  other  is  a  civil  action. 

§  7.  [7.]  jRemedies  not  merged. 

Where  the  violation  of  a  right  admits  of  both  a  civil  and 
criminal  remedy,  the  right  to  prosecate  the  one  is  not  merged 
in  the  other. 

§  8.  [8.]  (Am'd  1849.)  Division  of  aoL 

This  act  is  divided  into  two  parts : 

The  first  relates  to  the  courts  of  justice,  and  their  jurisdio- 
tion ; 

The  second  relates  to  civil  actions  commenced  in  the  courts 
of  this  State  after  the  first  day  of  July,  1 848,  except  when  other- 
wise provided  therein,  and  is  distributed  into  fifteen  titles. 
The  first  four  [§§  69  to  126,  both  inclusive]  relate  to  actions  in 
all  the  courts  of  the  State  ;  and  the  others,  to  actions  in  the 
supreme  court,  in  the  county  courts,  in  the  superior  court  of  the 
city  of  New  York,  in  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  in  the  mayor's  courts  of  cities,  and 
^n  the  recorders'  courts  of  cities,  and  to  appeals  to  the  court  of 
appeals,  to  the  supreme  court,  to  the  county  courts,  and  to  the 
superior  court  of  the  city  of  New  York. 

b.  This  section  limits  the  provisions  of  the  code  to  proceedings  in  suits  com 
menced  after  the  code  took  effect  (MtrriUY.  fVing^AuLow.  14;  Clmrk$Y,  Crmm 
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89  DIVISION    OF  ACT.  [§  8. 

Mi,  ii,iX7;2  Code  R  70 ;  Tnucott  y.  Kiny,  4  How.  173 ;  7%9mptom  y.  Blanch- 
ard^  id,  260 ;  Doty  y.  Brown,  id.  429.  Bee,  howeyer,  Kanouae  y.  Itfarftit,  2  Sand. 
739 ;  8  Code  R  203 ;  and  §  469,  post) 

<L  All  the  proyisions  ot  the  code  apply  to  all  reoo^;nizanceB  forfeited  In  any 
ooortofgeneralsessionfl,  or  oyer  and  terminer  within  the  State.  (Laws  1855, 
p.  305,  ch.  2, 8. 1.) 

b,  Thei^  is  no  longer  any  appeal  to  the  saperior  court  (See  Wood  y.  Ktih^ 
8  Hilton,  336 ;  BawShu  y.  Mayor  ofN.Y^6  Abh.  3ii.) 
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PART  I. 


OF   THE    00UBT8   OF  JUSTIOB   AND   THEIR   JUBISDIOTIOV. 


TTfLE  L    Of  tbb  Coitrts  ni  esmESAL. 

n.     Of  THB  OOUBT  OF  Affbalb. 

m    Of  thb  SuFBmnB  Coubt,  CiBcmT  Ooubts,  ahd  Ooinnri  ot 

Otbb  Ain>  Tebmihxb. 
IV.    Of  the  Couhtt  Coubta. 
y.    Of  thb  Supkbiob  Ooubt  and  Ooubt  ow  (kmmoK  Plbas  at  nn 

Cirr  OF  Nbw  Tobk,  abd  thb  Matobs*  abd  BaooBBBE^e 

OOUBTB  or  OTHBB  <»TnDS. 

VL    Of  tbb  Goubts  of  JusnCBS  of  tbb  Pbaob. 
TIL    Of  Jubtsqbs'  abb  othbb  iffbbiob  comm  ib  i 


TITLE    1. 
Of  ths  Courts  in  generoL 

fiBonoBd.    The  Bereralcotuts  of  this  Stale. 
10.    TheJr  JorisdictioB  generaOj. 

$9.  [9.]  (Am'dl849.)    The  several  oauH$. 

The  following  are  the  courts  of  justice  of  this  State. 

1.  Die  court  for  trial  of  impeachmeDts. 
-    3.  Tbe  court  of  appeals. 

3.  Tbe  supreme  court 

4.  The  circuit  courts. 

5.  The  courts  of  oyer  and  terminer. 

6.  The  county  courts. 

7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  New  Tort 

12.  The  court  of  common  pleas  for  the  city  and  ooonty  <riF 

New  York. 
18.  The  mayors'  courts  of  cities. 
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22  oouxTB  A]n)  THsm  jusniDianoH.  [§  10» 

14.  The  recorders'  courts  of  cities. 

16.  The  marine  court  of  the  city  of  New  York. 

16.  The  justices'  [district]  courts  in  the  city  of  New  Tort 

17.  The  justices'  courts  of  cities. 

18.  The  police  courts. 

a.  This  enumeradon  is  &r  firom  complete ;  at  least,  it  omits  the  City  Cooxt 
of  Brooklyn,  and  the  Superior  Court  of  the  city  of  BuflSsdo. 

§  10.  [10,]  Their  jurisdiction  generally. 

These  courts  shall  continue  to  exercise  the  jurisdiction  now 
veeted  in  them  respectively,  except  as  otherwise  prescribed  by 
this  act. 

h.  If  two  actions  between  the  same  parties,  and  upon  the  same  sabiect  matter, 
are  brooght  in  two  different  coorts,  Uie  oonrt  which  first  acquires  jurisdiction 
ihoold  oiBpose  of  the  whole  controversy  (ifeCar%  y.  PaoAi,  9  Abb.  164). 

&  Thb  Coubts  havb  jubisdiction 

Of  an  action  for  an  assault  committed  in  the  Brooklyn  Navy  Yard,  although 
the  State  has  ceded  exclusive  jurisdiction  of  that  place  to  the  United  States 
(Culver,  aty  Judge,  Amutrong  v.  Foote^  11  Abb.  884  overruling  19  How.  287). 

Forei^  governments  mav  sue  and  be  sued  in  the  courts  of  this  State  in 
their  federative  name  (Rfptiiiie  qf  Mexico  v.  ArrangoU^  11  How.  1 ;  2  Abb.  487 ; 
8  id,  470:  Manning  y.  SUite  of  Nicaragua^  14  How.  517 ;  iMiqjfield  v.  SIjU  qflili- 
■OM,  26  Wend.  192 ;  Bwrratl v.  Jaoeit,  2  Paige,  184 ;  Gt&aon  v.  Woodtporth, 8 id,  182). 

Although  a  State  of  the  United  States  has  adopted  an  ordinance  of  secession, 
it  may  nevertheless  sue  in  the  courts  of  this  state  (Cf,  8,  v.  Ftefor,  16  Abb.  158). 

The  United  States  or  a  State  may  consent  to  be  sued  in  a  State  court  (The 
PtopU  if  Michigan  v.  Phixnix  Bank,  4  Bosw.  882). 

Of  actions  against  foreign  executors  or  administrators  who  are  residents  of 
the  State.  (ChUick  v.  Gufidc  88  Barb.  92,  21  How.  22 ;  Moutalwn  v.  Clover,  82 
Barb.  190 ;  and  see  Sere  v.  Coit,  5  Abb.  482  and  Tpoet,  in  note  to  §  142,  sub.  1, 
Plaintiff  suing  as  executor.) 

Of  an  action  against  officers  of  the  United  States  GK>vemment  in  certain 
cases.  See  Bipley  v.  Geltton,  9  Johns.  201 :  Be  Staeey.  10  id.  828 ;  Bbyt  v.  Gels- 
ton,  18  id,  141 ;  miton  v.  McKenzie,  7  Hill,  95 ;  Teall  v.  Felton,  1  Coms.  587 ; 
a  0.  8  Barb.  512 ;  MeButt  v.  Murray,  10  Abb.  196. 

To  compel  a  party  to  convey  lands  in  another  State.  (Bailey  y.  Rider,  10 
N.  Y.  868  ;  Gardner  y.  Ogdin,  22  N.  Y.,  827 ;  Newton  y.  Bronson,  18  N.  Y.,  587 ; 
Fenntr  y.  SofAom,  87  Barb.  610.) 

For  a  fi^udulent  conspiracy  formed  by  defendants  in  another  State,  to  divest 
plaintiff  of  his  title  to  lands  in  this  State  where  the  relief  sought  is  damages 
for  the  wrong  (Muenna  y.  Belden,  6  Abb.  165). 

To  discharge  on  habeas  corpus  persons  enlisted  in  the  U.  S.  army  (Re  CarU 
ton,  7  Cow.  471 ;  see  i2«  JJabb,  12  Abb.  118 ;  He  Phelan,  9  id,  28Q;U,S.  y.  FTvu- 
gall,  5  Hill,  16 ;  Be  Fergueon,  9  Johns.  289 ;  Re  Hutted,  1  Johns.  Cas.  186 
see  Re  Soptim,  40  Barb.  84). 

Of  actions  on  bonds  given  for  duties  to  the  U.  S.  (Ul  S,  v.  Dodge,  14  Johns.  95). 

On  actions  by  collectors  of  U.  S.  customs  upon  receiptor's  agreement  for 
stfb-keephig  of  forfeited  goods  (Sailly  y.  Cleveland,  10  Wend.  156). 

Of  actions  for  torts  at  sea  (Pereival  v.  HieJuv^  18  Johns.  257 ;  and  see  Novum 
T  Bullett,  16  id.  827;  fVtleon  y.  MeKenzk,  1  Um,  95;  Gardner  y.  Thomas,  14 
Jdhn&  184) 
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Of  actUnos  respecting  real  estate  out  of  this  State  *  ( Wutu  y.  Kinney,  6  Hill 
88 ;  Myuina  y.  Belden,  6  Abb.  165 ;  Ward  y.  Airedondo,  Hopk.  218 ;  Shattuck  y. 
CoMsidy,  3  Edw.  152 ;  SiatUr  y.  Carroll,  2  Sandf.  Ch.  578 ;  l)e  Klyn  y.  WatkvM, 
8  u?.  ISJ ;  1/Ivemois  y.  Z<awtt,  28  Barb.  68). 

Of  an  action  on  a  contract  made  in  a  foreign  country,  not  stamped  as 
required  by  the  law  of  the  country  where  made  {Skinner  y.  Tinker,  84 
Barb.  888). 

•  Of  an  action  upon  a  poUcy  of  insurance  issued  within  this  State  by  a  resi- 
dent agent  of  a  forei^  insurance  company  {Bums  y.  Provincial  Int.  Co.,  86 
Barb.  £te ;  and  see  WaUon  y.  Cabot  Bk ,  5  &uid.  428,  afBrmed  in  the  Court  of 
Api)e^  so  said,  4  Duer,  606,  and  see  yoei,  sec  427). 

THB  C0T7BTS  HAyS  KOT  JUKISDICTION 

To  entertain  an  action  brought  against  the  State  itself  except  as  authorized 
by  statute  {Kiertted  y.  The  People,  1  Abb.  885 ;  Garr  y.  Biykt,  1  Barb.  ch.  157). 

Of  an  action  in  which  a  foreign  consul  is  defendant,  either  alone  or  with 
others  {Rock  River  Bank  y.  Hoffman,  14  Abb.  72) ;  and  it  IB  no  answer  to  an 
application  to  yacate  the  proceedings  in  such  an  action  that  since  the  action 
was  commenced  the  exequator  of  the  said  consul  has  been  reyoked  (id/ ;  nor 
in  the  case  of  a  consul'  sued  jointly  with  others  can  the  State  court  retain 
jurisdiction  of  the  action  by  striking  out  the  name  of  the  consul,  and  pro- 
ceeding against  the  other  defendants  {id.),  and  see  Taakt  y.  Schmidt,  19  How. 
418 ;  valmno  y.  Thompson,  8  Selden,  576.  The  exemption  of  a  consul  is  not 
personal,  and  he  cannot  wdye  it  ( VakMrino  y.  Th^mtpson,  8  Selden,  576 ;  and  see 
1  Barb.  449  ;1  Sand.  690). 

For  a  trespass  on  real  property  in  another  State  {Uwd  y.  Miller,  2  Hilton, 
540 ;  Watu  y.  Kinney,  28  Wend.  484). 

To  restrain  the  prosecution  of  an  action  in  another  State  {Williams  y.  Aytault, 
81  Barb.  864 ;  muhtll  y.  Bunch.  2  Paige,  606 ;  Mtade  y.  Merrilt,  id.  402  ;  Baily 
y.  Bider,  10  N.  Y.  868 ;  see,  however,  Field  y.  Holbrook,  8  Abb.  877 ;  McKee  y. 
VwfrUes  7  Cranch,  279 ;  Phelan  v.  Smith,  8  CaL  520 ;  IMggs  y.  Wolcott,  4  Cranch, 
179 ;  Bill  y.  Bill,  28  Barb.  28  ;  and  see  m  note  to  §  2l9,/x)««> 

To  declare  yoid  a  proceeding  in  a  court  of  another  State  {Bill  y.  Btll,  28 
Btfb.  28),  unless  there  is  an  attempt  to  enforce  such  proceeding  in  a  court  of 
this  State.    {Id.  DMon  y.  Pearce,  2  Keman,  156.) 

Of  an  action  on  contract  against  an  Indian  {Untings  y.  Farmer,  4  Coms.  298). 

Of  actions  between  citizens  of  another  State  for  personal  torts,  as  assault  or 
false  imprisonment,  committed  within  the  jurisdiction  of  that  other  State. 
(Mclvor  y.  MeCaU,  16  Abb.  820 ;  26  How.  257 ;  Smith  y.  Ball,  17  Wend.  828 ; 
lAsUr  V.  Wright  2  HUl,  320 ;  Bioch  y.  Bav  Slate  Co  27  Barb.  248 ;  6  Abb.  415 ; 
16  How.  1 ;  and  see  Armstrong  y.  Foots,  11  Abb.  884 ;  19  How.  287 ;  MarHn  y. 
ESll,  12  Barb.  681 ;  and  Molony  y.  Bows,  8  Abb.  816 ;  contra.) 
*  The  courts  of  this  State  will  not  enforce  the  penal  laws  of  the  United  States 
(PjS.  V.  Lathrop,  17  Johnson,  9)  nor  of  any  other  State  (Seoville  y.  Car^field,  id. 
888)  nor  a  foreign  bankrupt  or  revenue  law  {Mosstlman  y.  Caen,  84  Barb.  66 ; 
SHnner  y.  linker,  84  Barb.  388). 

Nor  abjudicate  on  the  right  to  salvage  {Baker  y.  Hoag,  8  Selden,  568 ;  Frith  y. 
Crowell,  5  Barb.  209 ;  see,  however.  Cashmere  y.  Crowdl,  1  Sand.  715 ;  Cashmere 
v.  De  Wolf,  2  id.  879). 

For  damages  for  infHngement  of  a  patent  {Burrall  y.  JewfH,  2  Paige,  134),  or 
copyright  {Dudley  v.  May  hew,  8  Ooms.  9),  or  where  the  existence  and  validity 
of  a  patttit  for  invention  must  necessarily  be  shown  to  enable  the  plaintiff  to 
recover  {Tomlinsm  y.  Battell  4  Abb.  266). 

As  to  the  territorial  iurisdiction  of  the  State.  See  1  R  a  61 ;  Maniey  y.  The 
People,  8  Selden,  297 ;  The  People  v.  Hulse,  8  Hill,  809. 

As  to  the  jurisdictions  of  the  several  courts.    See  post ;  titles  11,  HI,  IV,  V, 

The  judges  of  the  State  courts  have  no  power  to  issue  a  writ  of  habtas  corpus 
in  cases  of  commitment  or  detainer  under  the  authority  of  the  United  States. 
{SeHopeon,  40  Barb.  84.) 

h.  AonoNB  Aim  PBOCEBDiNee  against  the  Mayor,  &c.,  op  Nbw  Yobx.— 
The  wixprenkd  court  in  the  first  district,  the  court  of  common  pleas  and  the 
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saperior  court  of  the  city  of  New  York  haye  eaidume  junBdiction  of  i^ll 
actions  or  special  proceedings  wherein  the  Mayor,  'Aldermen  and  Common- 
alty of  said  city  are  parties  defendant  (Laws  I860,  p.  645,  ch.  379,  b.  1).  See 
The  People  y.  Jff.  T.  d  Harlem  E.  R  Co.,  26  How.  64 

No  action  or  special  proceeding  can  be  maintained  against  said  Mayor,  &c., 
unless  it  **  appear  by  and  as  an  allegation  in  "  the  complaint  or  moying  papers 
that  at  least  twenty  days  haye  elapsed  since  the  claim  on  which  such  action 
or  proceeding  is  founded  was  presented  to  the  Comptroller  of  said  city  for  ad- 
justment, and  that,  upon  a  second  demand  in  writing  being  made  on  **  said 
Comptroller  after  the  expiration  of  said  twenty  days,"  said  Comptroller  "  neg- 
lected or  refused  to  make  an  adjustment  or  payment "  of  said  claim.  {Id.  s.  2.) 

Judgment  for  plaintiff  in  any  such  action  or  proceeding  carries  costs  with- 
out regard  to  the  amount  of  the  recoyery.    (Id.  s.  2.) 

In  t£e  adjustment  of  claims  by  the  Comptroller,  he  may  administer  oaths  to 
claimants  and  witnesses,  and  examine  them  on  all  matters  pertinent  to  the 
claim.    (Id,  s.  8.) 

All  process  and  papers  for  the  commencement  of  actions  and  proceedings 
against  the  Corporation  of  said  City  must  be  seryed  on  the  Mayor,  Comp- 
troller, or  Counsel  to  the  Corporation.    (Id,  a.  4.) 

No  execution  can  be  leyiea  on  the  property  of  said  city  until  after  ten  days* 
notice  in  writing  of  the  issuing  aaXd  execution  has  been  giyen  to  the  Comp- 
troller of  said  city.    (Id.  &  5.) 

The  preceding  proyisions  only  apply  to  actions  or  proceedings  oommencdd  ■ 
after  April  lijM).'   (/rf.  s.  6.) 

As  to  ooetB  and  as  to  appeals  in  actions  i^;ain8t  municipal  corporalioua. 
(See  laws  1869,  ch.  262,  s.  2;  laws  1858,  ch.  884,  in notw  to  sections  808,  838, 
and854post) 
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TITLE  n. 

TheOmHof  Afpe0h.* 

SbctiohII.  ItsjorisdictioiL 

12.  Power  of  Cknirt 

18.  Terms.    Preference  of  cauMi. 

14.  Judgment,  hOw  ffiven. 

15.  ShenSi  to  proyide  roona,  te 

16.  Ck>art,  where  held,  a^io^unment 

§  11.  [11.]  (AmM  1849, 1861, 1862, 1867, 1862.)  Jurisdiction. 

The  court  of  appeals  shall  have  exclusive  jurisdiction  to  re- 
view npoD  appeal  every  actual  determination  hereafter  mad* 
at  a  general  term  bj  the  supreme  court,  or  by  the  superior 
court  of  the  city  of  New  York,  or  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  or  the  superior  court  of 
the  city  of  Buffalo,!  in  the  following  cases,  and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein  or 
brought  there  from  another  court ;  and  upon  the  appeal  from 
such  judgment,  to  review  any  intermediate  order  involving  the 
merits,  ana  necessaniy  affecting  the  judgment 

2.  In  an  order  affecting  a  substantial  right,  made  in  such 
action,  when  such  order  in  effect  determines  the  action,  and 
prevents  a  judgment  from  -^uck  an  appeal  might  be  taken, 
and  when  such  order  grants  or  refuses  a  new  trial ;  but  no  ap- 
peal to  the  court  of  appeals,  from  an  order  granting  a  new  trial, 
shall  be  effectual  for  any  purpose,  unless  the  notice  of  appeal 
contain  an  assent  on  the  part  of  the  appellant  that  if  the  order 
be  affirmed,  judgment  absolute  shall  be  rendered  against  the 
appellant.  Upon  every  appeal  from  an  order  granting  a  new 
trial,  if  the  court  of  appeals  shall  determine  that  no  error  was 
committed  in  granting  the  new  trial,  they  shall  render  judg- 
ment absolute  upon  the  right  of  the  appellant ;  and  after  the 
proceedings  are  remitted  to  the  court  from  which  the  appeal 
was  taken,  an  assessment  of  damages,  or  other  proceedings  to 
render  the  judgment  effectual,  may  be  there  had,  in  cases 
where  such  subsequent  proceedings  are  requisite. 

*  8.  In  a  final  order  affecting  a  substantial  right  made  in  a 
special'  proceeding,  or  upon  a  summary  application,  in  an  ac- 
tion after  judgment. 

*  See  Rales,  in  Appendix.  f  I^wb  1857,  vol  1,  p.  768,  ft  a. 
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Bnt  such  appeal  ehall  not  be  allowed  in  an  action  originally 
commenced  in  a  court  of  a  jiiBtice  of  the  peace,  or  in  the  ma- 
rine court  of  the  city  of  New  York,  or  in  an  assistant  justice's 
court  of  that  city,  or  in  a  justice's  court  of  any  of  the  cities  of 
this  State,  unless  any  such  general  term  shall,  by  order  duly 
entered,  allow  such  appeal  before  the  end  of  the  next  term 
after  which  such  judgment  was  entered.  The  foregoing  prohi- 
bition shall  not  extend  to  actions  discontinued  before  a  justice 
of  the  peace,  and  prosecuted  in  another  court,  pursuant  to  sec- 
tions sixty  and  sixty-eight  of  this  code. 

Othbb  JuBIBDICnOK  : 

a.  This  court  has  also  juriBdiction  of  all  cases  pending  in  the  late  court  of 
errors  on  the  first  Monday  of  July,  1847,  and  on  that  day  transferred  to  this 
court  by  the  constitution,  and  now  remaining  undetermined  (Laws  of  1847,  p. 
822,  8. 12) ;  and  this  court  or  any  judge  thereof,  in  term  or  vacation,  has  power 
upon  satisfactory  proof  that  any  final  order  or  decree  of  the  late  court  of 
chancery  has  not  been  properly  enrolled,  to  make  an  order  for  the  due  enroll- 
ment thereof,  or  for  an  amendment  of  the  enrollment  thereof,  to  the  same 
extent,  and  with  the  like  effect  that  the  said  court  of  chancery  mic^ht  have 
done  (Laws  of  1863,  p.  820) ;  and  see  note  to  s.  338,  past ;  and  see  Judiciary 
Act,  Laws  1847,  p.  820,  ss.  4, 18 ;  lb.  p.  638,  ss.  1,  28. 

b.  Nate  to  »ubd.  3. — Leave  to  appeal  to  the  court  of  appeals  tcom  a  judgment  in 
the  New  York  common  pleas  in  an  action  conunenced  in  an  inferior  court, 
will  only  be  granted  where  the  case  involves  great  interests,  or  settles  a  prin- 
ciple of  law  affecting  the  decision  of  numerous  oth^r  cases.  {Jacksaii  v. 
Fwrchase,  1  HUton,  357 ;  14  How.  230 ;  and  see  Palmer  v.  MaeOer,  9  Abb.  20, 
mte ;  2  HilU)n,  421.) 

c.  An  affidavit  stating  that  the  counsel  for  the  moving  party  arsued  the  case 
without  Aill  preparation,  and  that  as  he  believes  he  did  not  ma^e  the  court 
understand  Ins  points,  does  not  furnish  any  ground  for  allowing  an  appeal  to 
the  court  of  appeals,    {thruker  v.  Paiteraon^  2  Hilton,  185.) 

d.  Where  the  decision  of  the  New  York  common  pleas  on  the  question  pre- 
sented by  the  appeal  is  in  direct  conflict  with  a  decision  of  the  general  term 
of  the  supreme  court  in  the  first  distnct,  a  case  is  shown  for  granting  leave  to 
appeal  to  the  court  of  appeals.    {Clapp  v.  GraveSy2  Hilton,  ^.j 

e.  The  time  fixed  for  the  allowance  of  an  appeal  to  the  court  or  appeals  in  an 
action  originating  in  a  iustices*  court,  cannot  be  enlarged.  {WcUt  v.  van  AUen^ 
22  N.  Y.  S\%)  Accordingly  where  an  action  was  commenced  in  a  justices* 
court,  a  jud^ent  rendered  for  the  plaintiff,  a  renewal  of  that  judgment  by 
the  county  court,  and  a  refusal  of  the  county  court  judgment  bv  the  supreme 
const  at  a  term  in  September,  1858,  and  judgment  perfected  22d  October  fol- 
lowing. The  next  ^neral  term  of  the  supreme  court  in  that  district  was  in 
January  1859,  at  which  term  a  motion  was  made  for  leave  to  appeal  to  the 
court  of  appeals.  No  decision  was  made  on  thajt  motion  until  the  following 
eeneral  term,  when  the  motion  was  allowed.  At  the  ifext  general  term  in 
May,  1859,  defendant  moved  for  leave  to  enter  the  order  giving  permission  to 
appeal  nunc  pra  tunc  as  of  the  general  term  of  January,  1859 ;  that  motion 
was  granted,  and  the  Order  entered  accordingl  v ;  on  motion  to  dismiss  the  appeal 
it  was  held  that  the  order  was  not  made  in  time,  that  the  defect  could  not  be 
cured  by  entering  the  order  nuTW  pra  tunc,  and  the.  appeal  was  dismissed. 
(Id) 

f.  This  decision  seems  adverse  to  Olapp  v.  Graven,  9  Abb.  20 ;  2  Hilton,  817,  in 
which  it  was  held  sufficient  if  the  application  for  leave  to  appeal  to  the  court 
of  appeals  under  this  section  i^  Tnade  and  heard  during  the  next  term  after 
judgment  was  entered ;  and  though  the  court  do  not  decide  upon  the  applica- 
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Hon  ontQ  a  sobseqnent  term,  they  may  then  order  the  M>pllcatkMi  to  be  al 
lowed  and  the  order  entered  as  of  the  proper  term. 

.a.  Where  hi  an  action  m  the  marine  court  the  plaintiff  Bacceeded  on  the 
trial ;  again,  on  appeal  to  the  general  term  of  that  coort ;  and  again,  on  appeal 
lo  the  common  pleas, — the  coort  refused  an  order  allowing  an  appeal  to  the 
court  of  appeals  (Purdum  v.  Jaekton^  U  How.  280;  1  Hilton,  867). 

§  19.  [12.]  Power  of  the  couH. 

The  court  of  appeals  maj  reverse,  affirm,  or  modify,  the 
judgment  or  order  appealed  from,  in  whole  or  in  part,  and  as 
to  any  or  all  of  the  parties ;  and  its  judgment  shall  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law. 

*§  18.  [13.1  (^m'd  1861,  1862,  1868,  1869,  1862,  1868.) 
Terms,    Preference  of  ca/uees. 

There  shall  be  four  terms  of  the  court  of  appeals  in  each 
year,  to  be  held  at  the  capitol  in  the  city  of  Albany,  on  the 
first  Tuesday  of  January,  ihe  fourth  Tuesday  of  March,  the  third 
Tuesday  of  June,  and  the  last  Tuesday  of  September,  and  con- 
tinued for- as  long  a  period  as  the  public  interests  may  require. 
But  the  judges  of  said  court  may  in  their  discretion  appoint 
one  of  said  terms  in  each  year  to  be  held  in  the  city  of  New 
York.  Additional  terms  shall  be  appointed  and  held  at  the 
same  place  by  the  court  when  the  public  interest  requires  it. 
The  court  may,  by  general  rules,  provide  what  causes  shall 
have  a  preference  on  the  calendar.  On  a  second  and  each 
subsequent  appeal. to  the  court  of  appeals,  or  when  an  appeal 
has  once  been  dismissed  for  defect  or  irregularity,  the  cause 
shall  be  placed  upon  the  calendar  as  of  the  time  of  filing  the 
first  appeal ;  and  whenever  in  any  action  or  proceeding  in 
which  the  people  of  this  state  or  any  state  officer,  or  any  board 
of  state  officers,  is  or  are  sole  plaintiff  or  defendant,  an  appeal 
has  been  or  shall  be  brought  from  any  judgment  or  order  for 
or  against  him  or  them,  in  any  court,  such  appeal  shall  have 
a  preference  in  the  supreme  court  and  in  the  court  of  appeals, 
and  may  be  moved  by  either  party  out  of  the  order  on  the 
calendar. 

For  other  cases  that  have  a  preference  see  Role  XIH  Court  of  Appeals  jwit 


§  U.  [14.]  (Am'd  1849,  1851.)    Judgmetit    Rehearing. 
The  concurrence  of  five  judges  is  necessary  to  pronounce 
a  judgment.    If  five  do  not  concur,  the  case  must  be  reheard. 

*  JmtfuM— j6(M  Appendix. 
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Bat  no  more  than  two  rehearings  shall  be  had ;  and  if  on 
the  second  rehearing  five  jadges  do  not  concur,  the  judgment 
shall  t>e  affirmed. 


a.  Thifi  section  does  no  more  than  restore  the  common  law,  as  it  had  been 
previously  understood  and  acted  on  in  this  Stata  {Maaon  y.  JonM.  8  Corns.  876 : 
a  Code  R  164) 

b.  An  affirmance  upon  an  equal  division  of  the  court,  merely  determines  the 
particular  case,  and  leaves  the  question  involved  in  it  open  for  oonsideraUon  in 
any  fhture  case  in  which  they  may  arise  (Morae  v.  Ooold,  1  Eeman,  281 ;  7%6 
Pe&flU  V.  Mayor  of  New  Tork'l  25  Wend.  2o2) ;  and  where  the  court  are  equally 
divided,  a  rehearing  cannot,  in  the  absence  of  statutory  authority,  be  aUowed. 
(lb.  MarUn  v.  HunUn^i  Leasee,  1  Wheat.  855.) 

e,  Wherejudgment  is  pronounced  in  open  court  holden  by  eig^t  judges* 
without  any  dissent  at  the  time,  neither  i^rt^  oan  go  behhid  s|i<^  public  act, 
and  attack  the  judgment  on  the  ground  of  what  may  have  taken  place  among 
the  judges  in  their  private  consultations.  (Maeon  v.  Jones.  8  Coma.  875 :  OaMey 
v.  AajnntMa,  ib.  647.) 

<L  A  judgment  of  affirmance  should  in  the  absence  of  diaseat,  be  held  aa  af- 
firmance, not  only  of  the  judgment,  but  of  the  precise  proposition  decided  by 
the  court  below.    {Oreen  v.  Clark,  18  Barb.  57.) 

§  15.    Sheriff  to  provide  rooms. 

If,  at  a  term  of  the  court  of  appeals,  proper  and  convenient 
rooms,  both  for  the  coxisultation  of  the  judges  and  the  holding 
of  the  court,  with  furniture,  attendants,  fuel,  lights,  and  sta* 
tionerj  suitable  and  sufficient  for  the  transaction  of  its  business, 
be  not  provided  for  it  in  the  place  where  bj  law  the  court  may 
be  held,  the  court  may  order  the  sheriff  of  the  county  to  make 
Bach  provision,  and  the  expense  incurred  by  him  in  carrying 
the  order  into  effect  shall  be  a  county  charge. 

It.  (Am'd  1851.)  'Cotirty  tohere  held.  A^oumment 
The  court  of  appeals  may  be  held  in  other  buildings  than 
those  designated  by  law  as  places  for  holding  courts,  and  at  a 
different  place,  in  the  same  city,  from  that  at  which  it  is 
appointed  to  be  held.  Any  one  or  more  of  the  judges  may 
adjourn  the  court,  with  the  like  effect  as  if  all  were  present. 
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TITLE  m. 

Of  the  Sufprmhe  Courts*  Circuit  Courts^  and  Oawrts  qf  Oyer 
and  Terminer. 

BMcnoH  17.  Exifltiii^  statutory  provisioiiB,  as  to  tenna,  te.,  repaalad 

18u  General  tenns. 

19.  Jud^ent,  how  given. 

90.  ^>ecial  tenns,  &c. 

21.  Cfircnit  and  oyer  and  terminer  together. 

23.  Times  and  places  of  holding  coura.  • 

28.  Extraordinary  terms,  ^bc. 

24  Courts,  where  held. 

25.  Publication  of  appointment 

26.  Inability  of  judge. 

27.  Business  out  of  court    Transfer  of  bmiBen. 

28.  Rooms,  &c.,  how  ftimished. 

§  17.  [16.]  (Am'd  1849.)     Terme. 

AH  Btatates,  now  in  force,  providing  for  the  designation  of 
the  times  and  places  of  holding  the  general  and  special  terms 


*  JwrMietion  €f  ihe  8u/pfeme  OouH. 

a.  The  supreme  court  has  all  the  powers  of  the  supreme  court  and  the  former 
court  of  diancery.  Onderdonk  y.  MbU,  U  Barb.  106 ;  Mpen  y.  Raabaek,  4 
How.  88 ;  Myers  y.  Borland.id.  Bndeeeaniep. 220,  and  the  constitution,  art  yi 
sec  a-4$;  2  R  S.  259,a  1 ;  i&.  284,  a  60;  Laws  1847,  p.  828,  s.  16 ;  Laws  1848, a 
282;  Laws  1849,  p.  27;  ib.  p.  117;  ib.  p.  150;  Laws  1860,  p.  20;  ib.  p.  9; 
Lawa  1861,  p.  808 ;  Laws  1862,  p.  691 ;  Laws  1868,  ^.  626. 

b.  The  supreme  court  has  Jurisdiction  of  an  action  m  the  nature  of  a  suit  in 
equity  where  the  amount  in  dispute  is  leas  than  $100.  s.  37  art.  2,  tit  2.  ch.  1, 
part  8  of  the  Reyised  Statutes,  which  required  the  court  of  chancery  to  dis- 
miss eyery  suit  where  the  matter  in  dispute  was  less  than  $100  is  repealed. 
OjAWB  18&,  p.  859,  a  89 ;  Laws  1868.  p.  664,  s.  2,  and  see  MaUory  y.  Norton,  21 
Barfou  424 ;  Braman  y.  Johnson,  26  How.  27  and  Sarsfield  y.  Vaughner^S  Abb. 
65 ;  88  Barb.  444,  rev'sV  a  C.  14  Abb.  297 ;  and  Shepard  v.  Walker.  7  How.  46; 
CMne  Y.SL  John,  12  How.  837 ;  676 ;  Marsh  y.  Benson,  19  How.  416 ;  11  Abb. 
241  and  note ;  Durham  y.  WiUa/rd,  19  How.  426.  In  Sarsfield  y.  Vaughier, 
(«upra)  the  value  of  the  property  in  dispute  was  less  than  $60. 

e»  The  supreme  court  may  decree  the  cancellation  of  a  yoid  mortgage  which 
is  a  cloud  on  property  out  of  the  State.  (WilUams  y.  AynntU,  81  Barb.  864> 
It  may  determme  the  validity  of  any  actual  or  alleged  devise  or  will  of  real 
estate  (Laws  1858,  p.  526),  and  may  vacate  the  entry  of  satisfitction  of  a  final 
decree  of  the  court  of  chancery,  entered  on  its  records  prior  to  1846,  on  the 
return  of  an  execution  satisfied,  and  order  a  new  execution  to  be  issued.  {Suy- 
dam  y.  Baiden,  Ct  of  Appeals,  Oct  1858.)  It  has  power  to  authorize  the  leas- 
ing or  sale  and  conveyance  of  the  real' estate  of  benevolent,  charitable,  scienti- 
fic, missionary  sodetiee  or  orphan  asylums,  (Laws  1861,  p.  84,  ch.  68).  It  has 
the  power  to  exercise  such  an  efficient  con^t>l  over  every  proceedmg  in  an 
action  pending  in  it,  as  ^ectually  to  protect  every  person  int  nested  in  the 
leault  from  ii^ustice  and  fraud,  and  it  will  not  allow  itsjslf  to  be  made  the  in- 
imniait  of  wrong.    (Lotober  y.  Mayor  cf  N,  Y.,  26  Barb.  262.) 

An  action  upon  an  award  may  be  brought  in  the  supreme  court,  although 
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of  the  Bnpreme  court,  and  the  circuit  courts,  and  courts  of 
oyer  and  terminer,  and  of  the  judges  who  shall  hold  the  same, 
are  repealed  from  and  after  the  first  day  of  July,  1848  ;  and 


the  submission  proyides  for  jadgment  in  the  county  coort.  (BumtideY.  WhU^ 
nay,  21  N.  Y.  1^.) 

a.  An  application  to  seU  the  real  estate  of  a  religious  corporation  may  be  made 
to  the  supreme  court.  (  WyaU  y.  Bensm,  23  Barb.  327 ;  4  Abb.  182.  8oe  Code 
8.  30,  subd.  0,  and  see  supreme  court  rule  regulating  the  application,  in  Ap- 
pendix.) 

b.  The  statutory  powers  of  the  supreme  court  may  be  exercised  by  the  court 
at  either  a  general  or  special  term,  unless  there  be  some  statute  specially  re- 
stsicting  the  court.  (Tnu^  t.  Talmage,  1  Abb.  463.)  Ite  jurisdiction  in  the 
matters  of  street  openings  in  the  dty  of  Nqw  York,  is  exercised  as  a  court, 
and  not  as  a  tribunal  of  inferior  jurisdiction.  (In  re  GancU  street,  2  Keman, 
406.) 

0.  The  supreme  court  cannot  by  certiorari  arrest  a  special  proceeding  institut- 
ed before  a  judge  of  another  court,  prior  to  any  final  determination  of  the 
matter.    (IMin  t.  PraU,  11  Abb.  398.) 

d.  The  who^e  power  of  the  court  to  order  the  sale  of  the  lands  of  infimts  is  de- 
rived from  Uic  statute.    (Onderdonk  v.  Jfott,  34  Barb.  106.) 

Tramfer  of  causes  to: 

d.  As  to  the  transfer  of  causes  to  the  supreme  court  from  the  New  York  Su- 
perior Court  and  Court  of  Common  Pleas,  see  section  dS^post ;  ttom  the  Su- 
perior Court  of  Buffalo,  see  Laws  1857,  voL  1,  p.  756 ;  and  from  comity  courts 
see  section  30,  subd.  13  poet ;  and  in  actions  or  proceedings  in  the  Cit^r  Court 
of  Brooklyn,  or  before  the  City  Judge  of  Brooklyn,  in  which  the  said  City 
Judge  shall  have  acted  as  attorney  or  counsel,  or  shall  be  interested,  or  in 
which  he  would  be  excluded  as  a  luror  by  reason  of  consanguinity  or  affinity 
to  either  party,  may  be  transferred  to  the  supreme  court  and  tried  in  the 
county  of  Kings  on  the  judge  making  a  certificate  stating  the  facts,  and  filing 
said  certificate  with  the  county  clerk  of  Kings  county.    (Laws  1861,  ch.  86) 

Circuits: 

/  By  Laws  of  1847  (p.  326,  s.  22),  these  courts  have  the  same  powers,  and  exer- 
cise the  same  jurisdiction,  as  that  possessed  and  exercised  by  the  circuit  courts 
then  existing,  so  &r  as  they  were  consistent  with  that  act ;  and  all  laws  relat- 
ing to  the  former  circuit  courts  were  made  applicable  to  the  present  circuit 
courts,  so  far  as  the  same  were  consistent  with  that  act  Hardly  any  step, 
exClept  to  try  or  refer,  can  be  taken  at  the  circuit  in  a  cause  pending  in  the 
supreme  court  (Mann  y.  Taylor,  1  Code  R  N.  S.  383) ;  and  except  to  grant  a 
new  trial  on  the  judge's  minutes.    See  Mbfat  y.  F(n%  14  Barb.  577. 

OtVB  and  TBRIONEB : 

g.  The  oyer  and  terminer  in  the  seyeral  counties  is  a  permanent  and  continu- 
ous court  Its  successiye  sessions  are  terms  of  the  same  and  not  distinct  tri- 
bunals. The  oyer  and  terminer  has  no  power  to  order  a  new  trial  upon  the 
merits,  after  a  conyiction  for  felony.  (The  Feo^  y.  Appo,  20  N.  Y.  531 ; 
affirming  S.  C.  18  How.  350,  and  see  !Z%«  People  y.  Dutchess  Oyer  and  T&rvdn&r, 
2  Barb.  282.) 

RsMoyAii  OF  Caubk  fbom  Statb  Court  into  U.  S.  Cibcuit  Coubt. 

h.  In  whai  eoies :  A  cause  may  be  rempyed  from  a  state  court  into  a  U.  S.  circuit 
court  where  (1)  the  parties  plaintiff  and  defendant  are  cUi2ens  each  of  a  differ- 
ent state,  and  (2)  where  the  sum  or  yalne  in  dispute  exceeds  $500.  The  man- 
ner of  remoyal  is  by  filing,  at  the  time  of  entering  an  appearance  in  the  State 
court,  a  petition  and  bona  on  behalf  of  the  petitioner  to  enter  process  at  the 
next  term  of  the  circuit  court  (1 U.  S.  Stat,  at  large,  78 ;  and  see  Act  of  Congress 
of  March  3,  1863 ;  and  Jiynes  y.  Smioard,  26  How.  33 ;  40  Barb.  663,  reyersed 
26  How.  433 ;  and  Wood  y.  MaUhem,  2  Blatchford  C.  C.  Rep.  370). 
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« 
the  order    of    the  supreme   court  adopted   July  14,   1847, 

prescribing  the  times  and  places  of  holding  the  general  and 

special  terms  of  the  court,  and  the  circuit  courts,  and  courts  of 


The  value  in  dispute  \b  determined  by  the  amount  origmaUy  claimed  in  th« 
suit — and  the  defendant's  right  to  removal  cannot  be  taken  aw^  by  allowing^ 
the  plaintiff  to  amend  by  reducing  his  claim  to  less  than  $500  (Diabrovf  v. 
Drigffs,  8  Abb.  806  note,  and  cases  there  cited). 

Jfst^me,  only,  of  the  defendants  reside  out  of  the  State,  no  removal  can  be 
had  {FbirMld  v.  Durand,  8  Abb.  805 ;  PrenUs  v.  Brennan,^  2  Blatchford  l«ax 
and  where  three  aliens  and  one  citizen  of  New  York  uniteli  in  a  suit  against 
a  Ck)nnecticut  corporation,  it  was  held  there  could  be  no  removal  (DennisUm 
V.  N.  T.  dk  N.  Haven  R,R  Co.,  2  Abb.  278 ;  415 ;  1  Hilton,  62 ;  and  see  Leonard 
V.  Jcmmon,  2  Edw.  Ch.  136). 

Tlie  court  will  not  order  the  removal  of  an  action  by  an  assignee  of  a  pro- 
missory note  brought  to  recover  damages  for  not  properly  presenting  and  pro- 
testing said  note  \Andenon  v.  Mam^cuUnrefs  Bank,  14  Abb.  436),  nor  an 
action  to  enjoin  a  party  from  prosecutmg  an  action  {Rogers  v.  Bogen,  1  Paige, 
183). 

An  outstanding  injunction  does  not  prevent  the  removal  (Byam  v.  8tfewn$^ 
4  Edw.  Ch.  119). 

A  foreign  insurance  company  created  by  the  laws  of  another  state,  but  do- 
in^  business  in  this  state,  in  compliance  with  our  laws,  on  being  sued  by  a 
citizen  of  this  state,  cannot  remove  the  cause  on  the  groundjof  its  being  a  citi- 
zen of  another  state  (dUwns  v.  Phomix  Ins.  Co.,  24  How.  517). 

In  an  action  in  which  a  corporation  is  a  party,  if  some  of  the  corporaton 
are  citizens  of  the  same  state  with  the  adverse  party,  the  cause  cannot  be  re- 
moved {North  Rwer  Sieamboai  Co.  v.  Hoffman,  5  Johns.  Ch.  300.) 

A  proceeding  to  charge  joint  debtors  under  section  875  of  the  Code,  cannot 
be  removed  {FairchOd  v.  Durand,  8  Abb.  305). 

Wben  there  are  two  circuit  courts  within  the  state,  the  court  below  may 
remove  the  cause  to  either  {Suydam  v.  Smith,  1  Denio,  263 ;  Norton  v.  Hayes,  4 
Denio,245). 

a.  The  peiiUon. — ^The  statute  does  not  state  what  the  petition  shaU  contain.  It 
^ould,  however,  contain  a  statement  of  the  &cts  necessary  to  authorize  a  re- 
moval It  must  state  the  petitioner  is  a  citizen  of  another  state.  To  say  he 
is  a  resident  is  not  sufficient  {Corp  v.  Vermilf^,  3  Jolms.  145).  If  the  state- 
ment of  a  material  fact  is  accidentally  omitted,  the  omission  may  be  suppUed 
oy  amendment  {Field  v.  Blair,  1  Code  Rep.  N.  S.  362).  The  petition  need  not 
oe  dgned  by  the  petitioner  personally.  The  signature  of  the  attorney  is  suf- 
ficient {Vandewort  v.  Palmer,  4  Duer,  677). 

b.  The  bond. — The  l)ond  need  not  be  executed  by  the  petitioner.  Execution  by 
the  sureties  is  sufficient  ( Vandetoort  v.  Palmer,  4  Duer,  677).  The  bond  should 
be  several,  as  weU  as  joint  {Roberts  v.  Ganmngton,  2  Hall,  64^.  A  bond  in  a 
penalty  of  $1000,  held  sufficient  {Blanehard  v.  DmglU,  12  Wend,  192).  In  that 
case  f  14,000  was  claimed,  but  defendant  had  not  been  arrested.  In  Jones  v. 
Sew(9nl,  26  How.  436,  the  court  say :  "  I  think  the  court  should  not  approve 
any  sureties  unless  the  amount  of  the  bond  is  equal  to  the  sum  in  which  the 
defendant  has  been  held  to  bail. 

c  Appearance. — Filing  notice  of  appearance  with  the  clerk  is  an  (^[fpearance 
erUered  {Field  v.  Blair,  1  Code  Rep.  IS.  8.  292) ;  so  is  a  motion  to  discharge 
from  arrest  {Dart  v.  Amis,  19  How.  429),  or  resisting  a  motion  for  an  injunc- 
tion {Cociey  v.  Lawrence,  5  Duer,  605 ;  12  How.  176) ;  but  giving  bail  on  arrest 
is  not  (Durand  v.  HoBins,  3  Duer,  686) ;  nor  is  a  mere  notice  of  appearance  or 
retMner  {Field  v.  Blair,  1  Code  Rep.  N.  8.  292 ;  Norton  v.  Hayes,  4  Denio,  245). 
There  must  be  some  act  done  and  entered  in  court  {id.).  One  defendant  maj 
appear  and  defend  alone  to  enable  him  to  remove  the  cause  (Livingston  v.  " 
boas,  4  Johns.  Ch.  94 ;  Norton  v.  Hayes,  4  Denio,  245). 
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oyer  and  terminer,  during  the  residue  of  the  year  1847,  and  for 
the  years  1848  and  1849,  and  assigning  the  business  and  duties 
thereof  to  the  several  judges  of  the  court,  is,  from  and  after  the 
first  day  of  July,  1848,  abrogated,  and  the  provisions  of  this 
title  are  substituted  in  place  thereof. 


a.  MoUonfor  order. — The  application  for  the  order  is  usuaUy  on  notice,  or  or- 
der to  show  cause  {Diafnwo  y.  Drigg$,  8  Abb.  306  n.),  but  where  an  order  issued 
ex  parte,  the  court  refUsed  to  vacate  it  on  appeal.  (See  lUitis  v.  ^.  T.  <&  N^. 
H.  B,  R.  Go.,^  Eeman,  597.)  On  the  motion  the  plaintiff  may,  by  affidavits^ 
contradict  any  &ct  stated  in  the  petition,  or  state  new  &ct8  (bennision  v.  N, 
T.4bN,H.B.R  Co.,  2  Abb.  278 ;  415 ;  Dislyraw  v.  Driggs,  8  Abb.  306  n.). 

h.  Form  of  order  to  sfum  causey  a/ndfor  removal — See  Carpenter  v.  N.  T.  4b,  N. 
H.  R.  B,  Co.,\\  How.  486,  486.  No  order  for  removal,  however,  seems  neces- 
sary («<?.).  Where  an  injimction  has  issued,  the  order  may  provide  that  it 
shall  not  operate  to  dissolve  the  ii^ unction  {Liddle  v.  TTtateher,  12  How.  294). 

e.  On  a  defendant  complying  with  the  statute  requirement,  the  state  court  has 
no  discretion  in  the  matter,  but  the  cause  is  removed,  and  any  subsequent 
proceeding  in  the  state  court  would  be  void  for  want  of  jurisdiction  (see  Lii>- 
ermare  v.  Jenke,  11  How.  479,  and  cases  there  cited ;  and. see  HiU  v.  Mendereon, 
6  Sme.  and  M.  351).  Except  that  any  attachment  which  has  been  issued  is 
by  the  statute  to  continue  in  force  until  the  final  judgment  in  the  circuit 
court.  The  court  has  jurisdiction  of  any  proceeding  in  relation  to  the  attach- 
ment (Carpenter  v.  K  T.  dt  K  p.  R.  R.  (Jo.,  11  How.  481). 

d  F&mg  petition. — The  petition  to  remove  must  be  filed  at  the  tune  of,  and 
not  after,  entering  an  appearance.  If  no  appearance  has  been  entered,  and  the 
plaintiff  has  taken  no  step  towards  entering  judgment,  the  defendant  m^  re 
move  the  cause,  although  the  time  to  answer  h£  expired  (Carpenter  v.  JT.  F. 
AN.KR  R.  Co.,  11  How.  481 ;  Redmond  v.  RusseU,  12  Johns.  153 ;  Roberta  v. 
Ciwmn^ftw,  2  Hall,  649).  *  " 

e.  Proceedings  after  order  for  removal. — After  the  order  is  made,  the  defendant 
is  to  perfect  the  proceedings  by  appearing  in  the  circuit  court  before  the  next 
term  of  that  court,  and  entering  special  bail  where  an  order  of  arrest  had  is- 
sued in  the  state  court,  and-filin^  copies  of  the  process  (Martin  v.  Kanouse,  1 
Blatchf  C.  C.  R  149),  and  the  plaintiff  must  file  a  new  declaration  in  the  cir- 
cuit court  (Clarke  v.  ProteetUm  Im.  Co.,  id.  160).  After  removal,  all  proceed- 
ings must  be  according  to  the  rules  of  the  comt  into  which  the  cause  is  re- 
moved ;  the  code  has  no  application  to  such  causes  (Suydam  v.  Etoing,  1  Code 
Rep.  N.  8.  294). 

/.  It  seems  a  State  court  cannot  entertain  a  motion  to  vacate  an  order  of  re- 
moval to  the  U.  S.  courts  after  the  cause  has  been  transmitted  to  the  circuit 
court.  The  appropriate  place  for  such  a  motion,  which,  in  effect,  IsXo  remand 
the  catise  to  the  State  court,  is  in  the  forum  where  the  cause  is  pending.  So 
held  by  Davies,  J.,  in  Di»brow  v.  Ihiggs  ;  and  see  Jones  v.  Seward,  26  How.  436. 

g.  On  tnc  removal  of  a  cause,  certified  copies  of  the  process  and^apers  by 
whidi  the  suit  was  commenced  in  the  State  court,  should  be  sent  to  and 
entered  in  the  United  States  court  (Martin  v.  Kahouse,  1  Blatch.  C.  0.  Rep. 
149).  On  the  entry  of  such  copies  the  plaintiff  must  file  a  new  declaration  in 
the  United  States  Court  (Clarke  v.  Protection  Ins.  Co.,  1  Blatch.  C.  C.  Rep.  150). 
Can  the  United  States  court  send  the  cause  back  to  the  State  Court  ?  ( Van 
Zandt  V.  Mamoeia,  2  Blatch.  C.  C.  Rep.  421.) 

h.  There  can  be  no  review  in  the  court  of  appeals  of  an  order  at  chambers  not 
^ipealed  from  in  the  court  below,  denying  a  motion  to  remove  a  cause  into 
the  United  States  drcuit  court  (Kanouse  v.  Mar^,  6  How.  240;  Nsm  y.  N. 
Ha/ven  R  R.  Co.,  3  Keman,  597). 


Digitized  by 


Google 


%  18—20.]  TERMS.  •  38 

§  18,  [16.]  (Am'd  1849.)     Ginerai  Urmi. 

At  least  four  general  terms  of  the  supreme  coart  shall  be 
held  anoually  in  each  jndicial  district,  and  as  many  more  as 
the  judges  in  such  districts  shall  appoint,  at  such  times  and 
places  as  a  majority  of  the  judges  of  snch  district  shall  appoint. 

a.  Qeoeiml  twins  of  the  sapreme  court  held  in  the  city  of  Albany,  may  be 
held  at  the  oapitol,  or  the  city  haU.    (Laws  1848,  ch.  Ssa,  p.  117.) 

The  gwienJ  term  is  an  appellate  comt,  and  stands  in  the  same  relation  to 
the  special  term  as  an  uK>eUate  court  does  to  courts  of  oriffaud  Jurisdiction. 
(F<Ka#y.  TheFiuple,  6  Johns.  884 ;  JSimf  t.  Olork,  10  How.  415.) 

b.  Although  th^  are  general  terms  and  special  terms  of  the  supreme  court, 
there  is  but  one  supreme  court  {Ayrm  t.  O&mU,  9  How.  (VTS ;  OormngT.  Powt», 
ib.  54;  Qraae  y.  FreeUmd,  1  Coms.  228 ;  Ma$on  y.  Jonm,  }  Code  Rep.  N.  8. 
888),  md  the  q>eGial  tom  has  Jurisdiction  to  set  aside  an  order  made  at  general 
torn  on  a  defiuilt  or  cm  the  groimd  of  any  irregularity  in  making  the  order. 
*"  It  is  aolj  when  the  reUef  sought  affects  the  a4{udiaition  at  the  general  term, 
that  it  is  neoeseary  to  apply  to  the  general  term  for  relief  Where  the  motion 
is  upon  the  ground  of  irregularity  m  obtaining  the  Judgment  or  order  at  gen- 
ial term,  and  the  poM  was  not  before  the  court,  or  if  the  Judment  or  order 
was  regular  and  the  party  se^cs  relief  by  excusing  his  default,  1  see  no  reason 
wh^  the  application  should  not  be  at  special  term.  It  is  difibrent  where  the 
motion  necessarily  requires  a  reconiaideration  of  the  abjudication  at  the  general 
term.*'  (Hand.  J.,  in  Ayre$  y.  CoviUy  supra.)  On  an  appeal  to  the  gmeral 
from  the  q;>eciai  term,  the  special  term  has  no  authority  to  entertain  or  decide 
a  motion  to  dismiss  the  appeal.  Such  a  motion  can  only  be  heard  at  a  general 
term.    (Harris  y.  Ohrk,  10  How.  415.) 

8ee  forther,  note  to  section  20,  infra. 

§  19.  [17.]  Judgment^  haw  given. 

The  concurrence  of  a  majority  of  the  judges  holding  a  gen- 
eral term,  shall  be  necessary  to  pronounce  a  judgment  K  a 
majority  do  not  copcur,  the  case  shall  be. reheard. 

e.  A  judge  of  the  supreme  court  who  has  not  heard  the  argument  of  a  cause, 
is  competent  to  sit  with  two  others  who  heard  it,  for  the  purpose  of  constituting 
a  court,  and  the  decision  of  a  cause  made  by  a  court  thus  constituted— the  judge 
who  did  not  hear  the  argument  taking  no  part  in  the  decision— is  yalid.  As  it 
was  the  duty  of  the  three  iudges  who  heard  the  argument  to  consult  together  In 
relation  to  me  decision,  it  is  to  be  presumed  that  Uiey  did  so,  and  that  the  deci- 
sion subsequently  announced  is  the  result  of  such  consultaticML  (OortUng  y. 
jak*wn,16N.Y.,294) 

§  20.  [18.]  (Am'd  1840.) .  Special  terms,  dkc. 

There  shall  be  at  least  two  terms  of  the  circuit  court  and 
court  of  oyer  and  terminer  held  annually  in  each  of  the  coun- 
ties of  this  State,  and  as  many  more  terms  thereof,  and  as  many 
special  terms,  as  the  judges  of  each  judicial  district  shall  ap- 
point therein ;  but  at  least  one  special  term  shall  be  held  annu- 
ally in  each  of  said  counties.  Fulton  and  Hamilton  shall  be 
considered  one  county  for  the  purposes  of  this  section. 
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a.  The  constitution  (art.  Ti.  sect.  6),  prescribes  br  what  Jnstkee  the  general 
and  special  terms  shall  be  held,  but "  it  leaves  their  powers  to  be  prescribed 
by  the  legislature."    (Oriffin  v.  Orifflthy  6  How.  438.) 

b.  The  distinction  between  the  power  of  the  court  at  special  and  general 
terms  was  discussed  in  the  case  of  Game  v.  Freekmdy  1  Corns.  328,  and  again 
in  Mason  v.  Jones,  1  Code  Rep.  N.  S.  888.  The  special  term  is  the  supreme 
court  as  well  as  the  general  term ;  and,  unless  the  law  or  the  constitution 
points  out  a  limit,  it  has  the  same  powers.  The  special  term'  now  hears  every 
question^  except  on  appeal,  that  could  come  before  the  general  term — ques- 
tions as  to  the  opening  of  streets,  as  to  granting  mandamus  or  certiorari ;  and 
has  even  quashed  a  certiorari  allowed  ex  parte  at  the  general  term,  and  its  de- 
cision was  not  appealed  from.  An  application  to  amend  a  judgment  at  gen- 
eral term,  for  irregularity  merely,  may  be  made  at  special  term  {De  Agreaa  v. 
Mantely  1  Abb.  183 ;  Ooming  v.  Powers,  9  How.  64) ;  out  the  special  term  can- 
not, on  motion,  set  aside  as  erroneous  a  judgment  entered  on  report  of  a  re- 
feree.   (Dana  v.  Ho^,  8  Eeman,  808.) 

c.  There  is  but  one  supreme  court,  wMch  acts  and  decides ;  whether  it  acts 
through  the  special  term  or  the  general  term,  its  powers  are  the  same.  None 
of  the  ancient  powers  of  the  general  term  are  taken  from  it ;  and  it  can  there- 
fore make  an  original  order  in  any  matter  6m  for  re-taxation  of  costs)  in  which 
it  might  formerly  have  made  such  order.  The  code  specifies  the  manner  in 
whid^  appeals  should  be  brought  before  the  general  term,  but  does,  not  at- 
tempt to  limit  its  powers.    (Anon,  10  How-  853.) 

See  note  to  section  18,  amiU. 

%  21.  [19.]  (Ain'd  1849.)  Giromt  and  oyer  and  terminer  to- 
gether. 

Circuit  courts,  and  courts  of  oyer  and  terminer,  shall  be 
held  at  the  same  places,  and  commei^ced  on  the  same  daj. 

§  22.  [23.]  (Am'd  1849.)  Times  and  places  of  holding 
court 

The  governor  shall,  on  or  before  the  first  day  of  May,  1848, 
by  appointment  in  writiujs^,  designate  the  times  and  places  of 
holding'  the  general  and  special  terms,  circuit  courts,  and 
courts  of  oyer  and  terminer,  and  the  judges  by  whom  they 
shall  be  held  ;  which  appointment  shall  take  effect  on  the  first 
day  of  July  thereafter,  and  shall  continue  until  the  thirty-first 
day  of  December,  1849.  The  judges  of  the  snpreme  court  of 
each  district,  shall,  in  like  manner,  at  least  one  month  before 
the  expiration  of  that  time,  appoint  the  times  and  places  of 
holding  those  courts  for  two  years,  commencing  on  the  first 
day  of  January,  1860,  and  so  on,  for  every  two  succeeding 
years,  in  their  respective  districts. 

§  23.  [24.]  Extraordina/ry  termsy  do. 

The  governor  may  also  appoint  extraordinary  general  and 
special  terms,  circuit  courts,  and  courts  of  oyer  and  terminer, 
whenever,  in  his  judgment,  the  public  good  shall  require  it 
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a.  Wheneyer,  from  any  cause,  any  gmieral  Or  n>ecial  term  of  Uie  supreme 
Goort,  or  any  circuit  coort,  or  court  of  oyer  and  terminer,  duly  appointed, 
shall  be  in  danger  of  fitUing,  it  shall  be  the  duty  of  the  ffoyemor  to  designate 
some  justice  or  Justices  of  said  supreme  court,  who  shall  hold  said  courts  res- 
pectively ^ws  of  1850,  p.  9) ;  and  wheneyer  an  action  in  the  supreme  court 
cannot  be  brought  to  ai^^ument  and  decision  in  the  district  where  the  same  is 
pending,  by  reason  of  the  justices  of  such  district,  or  any  of  Uiem,  haying  been 
employed  as  counsel,  or  being  Interested  therein,  or  of  Idn  to  the  parttes  or 
any  or  them,  the  court  may,  upon  special  motion,  order  such  action  to  be 
brought  to  argument  in  any  adjoining  district  to  be  specified  in  such  oider ; 
and  then  such  cause  shall  be  heard  and  decided  in  such  district  (Laws  of 
1850,  p.  20.) 

See  section  459,  ^«<. 

§  24.  [25.]  (Am'd  1849,  1851,  1862.)  Terms,  where  hdd. 
Adjournments . 

The  places  appointed  within  the  several  counties  for  hold- 
ing the  general  and  special  terms,  circait  coarts,  and  coartsof 
oyer  and  terminer,  shall  be  those  designated  by  statute  for 
holding  county  or  circuit  courts.  If  a  room  for  holding  the 
court  in  such  place  shall  not  be  provided  by  the  supervisors,  it 
may  be  held  in  any  room  provided  for  that  purpose  by  the 
sheriff,  as  prescribed  by  section  twenty-eight. 

General  and  special  terms  of  the  supreme  or  county  courts, 
and  circuit  courts  and  courts  of  oyer  and  terminer,  may  be 
adjourned  to  be  held  on  any  future  day,  by  an  entry  to  be  made 
in  the  minutes  of  the  court ;  and  juries  may  be  drawn  and 
summoned  for  an  adjourned  circuit  or  county  court,  or  an  ad- 
journed court  of  oyer  and  terminer,  and  causes  may  be  noticed 
for  trial  at  an  adjourned  circuit  or  county  court,  in  the  same 
manner  as  if  such  courts  were  held  by  original  appointment. 

And  special  terms  may  be  adjourned  to  be  held  at  a  future 
day  at  the  chambers  of  any  justice  of  said  court  residing  with- 
in the  district,  by  an  entry  in  the  same  manner,  and  then  ad- 
journed from  time  to  time,  as  the  justice  holding  the  same 
shall  order  and  direct. 
See  notes  to  sections  18  and  20. 

§  25.  [26.]  PublioaUon  of  appoiiUmerU. 

Every  appointment  so  made  shall  be  immediately  transmit- 
ted to  the  secretary  of  state,  who  shall  cause  it  to  be  published 
in  the  newspaper,  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  inserted,  at  least  once  in  each  week,  for 
three  weeks  before  the  holding  of  any  court  in  pursuance 
thereof.  The  expense  of  the  publication  shall  be  paid  out  of 
the  treasury  of  the  State. 
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§26.  [28.]  InabUUy  of  judge. 

In  case  of  the  inability,  for  any  cause,  of  a  jndge  assigned 
for  that  purpose,  to  hold  a  special  term  or  circuit  court,  or  sit 
at  a  general  term,*or  preside  at  a  court  of  oyer  and  terminer, 
any  other  judge  may  do  so. 

a.  The  Justice  appointed  to  preside  at  a  Moeral  term  in  the  absence  of  the  pre- 
siding justice,  may  preside  durhig  the  whole  term,  and  not  merely  during  the  ab- 
sence of  the  presiding  Justice  ( I^  People  y.  HiekSy  15  Barb.  153);  and  a  justice  of  the 
supreme  court,  wlme  a  Judge  of  the  court  of  appeals,  by  yirtue  of  his  selection 
fr<nn  the  class  of  Justices  haying  the  shortest  time  to  serye,  has  authority  to  pre- 
side in  a  court  of  oyer  and  termmer,  or  to  dischaige  any  of  the  ordinary  duties  of 
a  Justice  of  the  supreme  court  {MbOarran  y.  T?ie  PeopU^  3  Eeman,  74). 

See  note  to  g  25. 

§  27.  [30.]  (Am'd  1849.)  Business  out  of  court.  Proceed- 
ings m  first  district. 

[1]  llie  judges  shall,  at  all  reasonable  times,  when  not  en^ 
gaged  in  holding  court,  transact  sdch  other  business  as  may  be 
done  out  of  court. 

[2]  Every  proceeding  commenced  before. one  of  the  judges 
in  the  first  judicial  district,  may  be  continued  before  another^ 
with  the  same  effect  as  if  commenced  before  him* 

b.  Powers  of  judob  at  chambers— Unless  a  distinction  is  made  in  a  statute 
between  the  powers  of  a  Judge  and  those  of  the  court,  the  Juc^  has  the  same 
powers  as  the  court  (Parke,  B.;/6biM<tiiiy.  OMM^r,  1  Ezch.  R.  ^) ;  but  if  the 
distinction  is  made  by  the  statute,  then  a  Judee  cannot  exercise  any  power 
which  is  conferred  on  the  court  {Clarke  y.  JSkist  India  Ch.,  S  Bail  Court  Rep. 
3S0.)  A  judge  of  the  supreme  court,  like  ^  other  officer,  when  acting  out  of 
court  is  an  officer  of  limited  jurisdiction.  He  mi^  do  just  what  the  legisla- 
ture has  auUiorized  him  to  do,  and  whateyer  he  does  more  than  this  is  done 
without  Jurisdiction.  (Bange  y.  8dden,  18  How.  876 ;  and  see  Sm.  t.  SmoO.  6 
Law  Times,  191.)  The  Justices  of  the  supreme  court,  although  elected  in  ois- 
tricts,  possess  co-ordinate  powers  throughout  the  State  (Const  art  yL  s.  0),  and 
haye  the  powers  yested  in  yice-chancellors  and  judges  of  the  supreme  court 
prior  to  July,  1847.  (Laws  of  1849,  p.  27 ;  and  see  Cfarde  y.  Shddon,  3  Barb. 
282 ;  Awner  y.  Ohace,  1  Code  R  N.  8.  838.) 

A  iudge  at  chambers,  on  an  application  under  secticm  247,  maymake  either 
an  dioluU  or  a  conditional  order,  precisely  at  at  special  term.  (WUherspocn  y. 
Van  Dola/r,  15  How.  2660 

Li  the  first  judicial  district  a  motion  to  open  a  Judgment  and  let  defend- 
ants in  to  defend,  may  be  made  to  a  justice  out  of  court  {Loiober  y.  Mayor  of 
N.  T.y  5  Abb.  325),  and  so  may  a  motion  to  appoint  a  guardian  ad  Utem  for  a 
defendant  in  a  partition  suit  {Disbroto  y.  Fblger^  5  Abb.  53.)  And  generally  in 
the  first  district,  all  motions,  except  for  new  trials,  may  be  made  at  chambers ; 
and  this  includes,  a  motion  for  an  allowance.  An  order  made  at  chambers  in 
the  first  district  is  always  made  during  a  term  of  the  court,  as  a  special  term 
is  always  held  during  the  hours  of  attending  at  chambers.  (Main  y.  Pope,  16 
How.  271.) 

A  Judge  at  chambers  may  punish  for  contempt  (Be  Smethttrst^  3  Code  R  55 ; 
3  6and.724;i8^^^i^rdy.lM(m,18How.  178;  TTMybr  y.  l>7VM0r,  14  id.  465 ;  see, 
howeyer,  13  id.  331). 

Except  in  the  cases  prescribed  by  statute,  the  former  distinction  between 
diamber  and  term  duties  of  a  Jpdge  are  retained.  (Mann  y.  Tyler,  1  Code  R 
N.  S.  388 :  Olnrk  y.  Judem.  2  Barb.  98.^    The  court  is  not  alwa^  open  as  a 
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ccNut  of  equitj,  eicepi  to  enible  the  jnstioes  thereof  to  make  toch  orden  at 
the  aiaaoeUor  fiarmerlj  made  out  of  term.    (Ee  BookkmU,  81  Barb.  84a) 

Fower  of  a  justice  of  the  aopreme  court  apon  a  statute  writ  of  habMs  cor- 
pus letomable  before  him  at  chambera.  {^ThsPiBopUY,W^looat,9»Bajb,Yt9.) 
a.  What  a  judge  at  chambbbs  cahkot  do.— A  Judge  at  chambers  cannot 
rsTiew  the  ex  parte  order  of  another  Judge  (Ca^uffa^Bank  t.   WarflM^  13 
How.  438),  nor 

Allow  a  common  law  writ  of  oertionuri  {Gardener  t.  Ctmmieeionen  ef  War- 
ren, 10  How.  181),  nor 

Entertain  a. motion  for  discharge  of  a  debtor  from  imprisonment  {Be  Waiktr, 
2  Dner,  655 ;  Mather's  case,  14  Abb.  45),  nor 

Review  collaterally  the  dedsions  of  a  court  of  competent  Jurisdiction,  as  to 
discharge  from  a  commitment  for  contempt  (TheJPeople  v.  Oreer,  12  How.  660), 
nor 
Entertain  a  motion  in  arrest  of  Judgment  {Ihid  ▼.  Affan,  1  Code  R  184),  nor 
For  a  new  trial  {Luek  ▼.  Lutk,  8  Ck>de  R  118 ;  Oraha^  t.  MiOiman,  4  Bow. 
435),nor 
Lessen  the  time  for  a  notice  of  motion  {MBrrit  t.  Soeum,  6  How.  860),  nor 
Extend  the  time  to  make  a  case  qfter  the  ten  days  hare  expired  (hoiif  ▼. 
Brvwn,  3  How.  376 ;  2  Code  R  8),  nor 

Adjust  costs  {IfMs  ▼.  De  Foreti,  6  How.  413 ;  Van  Schaiek  t.  Winne,  8  ftl  6), 
except  in  the  cases  provided  for  in  section  811  post,  nor 

Grant  a  Judgment,  except  under  section  247  (Apmar  v.  Cbaee,  12  Barb.  801), 
nor 

Except  in  the  first  district  (Main  v.  P&pe,  16  How.  271),  enterUin  a  motion 
for  an  allowance  (Ifann  V.  TyW,  6  How.  286 ;  1  Code  R  N.  a  882 ;  Rule  62),  nor 
Entotainproceedings  for  appointment  of  a  guardian  to  sell  real  estate  of 
infuils  {BeAokhout,  21  Barb.  848), 

Nor  can  he  make  an  absolute,  indefinite,  and  continuing  order,  either  to  set 
aside  or  stay  proceedings ;  at  most  he  has  only  power  to  stay  the  proceeding 
for  a  time,  as  until  the  next  ensuing  term,  or  until  an  order  to  show  cause  is 
spiked  for  or  disposed  of  {Oeneaee  Bank  v.  Speneer,  15  How.  14)  Thb  rule 
snplies  to  prooeeoings  supplementary  to  execution.  (Id.) 
See  section  824  post 

k  The  true  interpretation  of  the  second  part  of  this  section  is :  A  proceeding 
commenced  in  the  first  Judicial  district  by  any  Judge  competent  to  mstitote  it 

any  other  Judge  competent 

aow.  19.)    See  similar  pro- 
x>urt  of  common  pleas,  note 

Recorder  of  Troy  the  powers 
eld  to  be  unconstitutionaL 


ities  shall  provide  the 
.  room,  attendants,  fuel, 
lient  for  the  transaction 
neglect,  the  court  may 
180  incurred  bj  him  in 
ified  by  the  coart,  shall 
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TITLE    IV. 
Of  the  County  Courts.* 

Section  29.  Repeal  of  existing  statutee. 

80.  JtinBdiction. 

81.  Ckneral  terms 

82.  Jurors. 

§  29.  [32.]  Repeal  of  existing  stahUes. 

All  statutes  now  in  force,  conferring  or  defining  the  juris- 
diction  of  the  county  courts,  so  far  as  they  conflict  with  this 
act,  are  repealed  ;  and  those  courts  shall  have  no  other  juris- 
diction than  that  provided  in  the  next  section.  But  the  repeal 
contained  in  this  section  shall  not  affect  any  proceedings  now 
pending  in  those  courts. 

§  30.  [33.]  (Am'd  1849, 1861,  1852,  1860.)  Jurisdiction  : 
Trofisfer  of  action  to  Supreme  Court. 

The  county  court  has  jurisdiction  in  the  following  special 
cases,  but  has  no  original  civil  jurisdiction  except  in  such 
cases: 

1.  Civil  actions  in  which  the  relief  demanded  is  the  re- 
covery of  a  sum  of  money  not  exceeding  five  hundred  dollars^ 
or  the  recovery  of  the  possession  of  personal  property  not  ex- 
ceeding in  value  five  hundred  dollars,  and  in  which  all  the 
defendants  are  residents  of  the  county  in  which  the  action  is 
brought  at  the  time  of  its  commencement,  subject  to  the  right 
of  the  supreme  court,  upon  special  motion,  for  good  cause 
shown  to  remove  any  such  action  to  the  supreme  court  before 
trial. 

2.  The  exclusive  power  to  review,  in  the  first  instance,  a 
judgment  rendered  in  a  civil  action  by  a  justice's  court  in  the 
county,  or  by  a  justice's  court  in  cities,  and  to  affirm,  reverse, 
or  modify  such  judgment. 

*  a,  C!omity  jndffes  are  not  aUowed  any  fees  for  services  except  for  such  as 
may  be  perfonned  by  Justices  of  the  peace,  or  commissioners  of  deeds ;  and  no 
greater  fees  for  sach  services  than  those  allowed  to  said  justices  and  comnus- 
lioners.    Surrogates*  fees  not  affected.    (]jaws  1867,  vol  2,  p.  197.) 
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3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the 
sale  of  mortgaged  premises  situated  within  the  county,  and 
the  collection  of  any  deficiency  on  the  mortgage,  remaining 
nnpaid  after  the  sale  of  the  mortgaged  premises. 

4.  The  partition  of  real  property  situated  within  the  county. 

5.  The  admeasurement  of  dower  in  land  situated  within  the 
county. 

6.  The  sale,  mortgage,  or  other  disposition,  of  the  real  prop- 
erty situated  within  the  county,  of  ah  infant,  or  person  of  un- 
sound mind. 

7.  To  compel  the  specific  performance  by  an  infant  heir,  or 
other  person,  of  a  contract  made  by  a  party  who  shall  have 
died  before  the  performance  thereof. 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatib 
or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
within  the  county. 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  coiporation,  and  the  disposition  of 
the  proceeds  thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested 
in  such  courts  of  common  pleas,  over  judgments  rendered  by 
justices  of  the  peace,  transcripts  of  which  have  been  filed  in 
ihe  ofSces  of  the  county  clerks  in  such  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county,  or 
the  judges,  or  any  judge  thereof,  respecting  ferries;  fisheries ; 
turnpike  roads ;  wrecks  ;  physicians,  habitual  drunkards  ;  im- 
prisoned, insolvent,  absent,  concealed,  or  non-resident  debtors  ; 
jail  liberties  ;  the  removal  of  occupants  from  State  lands  ;  the 
laying  out  of  railroads  through  Indian  lands ;  and  upon  appeal 
from  the  determination  of  commissioners  of  highways ;  and  all 
other  powers  and  jurisdiction  conferred  by  statute,  which  has 
not  been  repealed,  on  the  late  court  of  common  pleas  of  the 
county,  or  on  the  county  court  since  the  late  courts  of  common 
pleas  were  abolished,  except  in  the  trial  and  determination  of 
civil  actions ;  and  to  prescribe  the  manner  of  exercising  such 
jurisdiction  when  the  provisions  of  any  statute  are  inconsistent 
with  the  organization  of  the  county  court. 

12.  To  remit  fines  and  forfeited  recognizances,  in  the  same 
cases  and  like  manner  as  such  power  was  given  by  law  to 
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courts  of  common  pleas.  .  But  the  first  subdiTision  of  this  sec- 
tion shall  not  apply  to  the  county  courts  of  the  counties  of 
Kings  and  Erie. 

13.  To  grant  new  trials,  or  affirm,  modify,  or  reverse  judg- 
ments in  actions  tried  in  such  court  upon  exceptions,  or  case 
made,  subject  to  an  appeal  to  the  supreme  court 

But  in  any  action  or  proceeding  pending  in  the  county 
court,  in  which  the  county  judge  is  for  any  cause  incapable 
of  acting,  it  shall  be  his  duty  to  make  a  certificate  of  such  fact, 
and  file  the  same  in  the  office  of  the  clerk  of  such  county 
court,  and  thereupon  jurisdiction  of  such  action  or  proceeding 
shall  be  vested  in  the  supreme  court,  and  such  further  proceed- 
ings shall  be  had  therein,  according  to  the  practice  of  such 
cpurt,  as  might  have  been  had  in  the  county  court,  if  such 
cause  or  matter  had  remained  therein ;  but  all  sucli  matters 
shall  be  ^eard  or  tried  in  the  first  instance  at  a  special  term  or 
circuit  court,  held  in  a  county  where  such  action  or  proceeding 
is  situated. 

A.  B^  the  constitution  (art  vi.,  sec.  14,)  the  legislature  is  empowered  to  con 
fer  equity  jurisdiction  in  special  cases  upon  the  county  judge ;  and  in  another 
part  of  the  same  section,  it  is  provided  that  *'  county  courts  shall  have  such 
jurisdiction,  in  cases  arising  in  justices'  courts,  and  in  special  cases,  as  the  1^ 
islature  may  prescribe,  but  snaXi  have  no  original  civil  iunsdiction  except  in  such 
cases."  In  Ktrndolfy.  Thaikeimer  (3  Eeman,  598),  it  was  decided  that  the 
county  courts  have  no  jurisdiction  of  an  action  for  -an  assault,  although  the 
damages  sought  to  be  recovered  do  not  exceed  $500,  and,  although  aU'  the 
defendants  reside  in  the  county  where  the  action  is  brought,  at  the  time  of  its 
ocHnmencement ;  that  such  an  action  is  not  a  "  spteial  cote''  within  the  mean- 
ing of  that  term  in  the  constitution,  and  therefore  the  provision  purporting 
to  confer  jurisdiction  Uierein  upon  the  county  court  is  void.  And  it  itas 
suggested  that  the  countv  courts  have  ao  jurisdiction  in  any  of  the  ordinair 
common-law  actions.  That  suggestion  has  not  found  fkvor.  Kundo(f  v.  That 
heifw,  although  not  overruled,  is  authority  only  for  the  exact  point  decided. 
The  county  court  has  jurisdiction  of  actions  to  foreclose  mortgages  (Bmton  v. 
Cromwell,  6  Abb.  43 ;  Arnold  v.  Rees,  17  How.  36 ;  7  Abb.  328 ;  18  N.  Y.  57, 
overruling  Ball  \.  Nelson,  28  Barb.  88):  and  to  partition  lands  within  the  coimty 
(DouUtday  v.  Heath,  16  N.  Y.  80). 

JURISDIOTION  OP  COUNTY  COUBTS. 

b.  County  courts  have  also  jurisdiction  of  appeals  firom  the  decision  of  a 
ju8tice*s  court,  in  summary  proceedmgs  to  recover  the  possession  of  land  (Laws 
1849,  p.  292);  and  their  appellate  jurisdiction  has  been  held  to  extend  to  ^jttdjf- 
nunt  in  a  justice^s  court  in  proceedings  under  the  mechanics'  lien  law.  (Tne 
Ptopk  V.  Rensselaer  Oounty  Judge,  18  How.  898).  These  courts  have  the  same 
jurisdiction  in  their  respective  counties  in  relation  to  the  liberties  of  jails,  as 
was  vested  in  courts  of  common  pleas  by  the  revised  statutes,  part  3,  art  iii. 
tit  6.  cap.  7.  (Laws  1851,  p.  22.)  They  have  also  jurisdiction  in  proceedings 
for  the  naturalization  of  aliens.  (7^  Ao/^/e  v.  PeoM,  30  Barb.  589.)  To  enter- 
tain an  application  to  change  the  location  of  a  toll  gate.  (McAUster  v.  Albion 
Plank  Rd  Co  11  Barb.  610,)  of  proceedings  to  acquire  land  for  the  Lockport 
&  Niagara  Falls  Baibroad.    (Mosier  v.  Bilton,  15  Barb.  657.) 

e.  County  courts  have  no  jurisdiction  to  appoint  a  receiver  of  a  religious  cor* 
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M^atton,  but  only  the  spedal  Jurifldiction  formeiij  Tested  in  the  chanoeUor,  to 
direct  the  application  by  the  corporation  itself,  of  the  proceeds  of  a  sale  of 
real  estate.    (>KA«atoii  v.  (Akm,  18  N.  Y.  896.)  • 

a.  Note  to  9tiid.  2. — ^There  is  no  appeal  to  the  coonty  conrt  fix>m  the  verdict  of 
A  j^^  g^^^^  npon«the  laying  out  of  a  prirate  road.  (The  PeopU  ▼.  Robinson, 
17HOW.534;  §9  Barb.  77.) 

b.  Appeal  lies  to  Steuben  county  court  from  judgments  rendered  by  the  Police 
Justice  of  the  village  of  Coming.    (Laws  1860,  cL  72.) 

c  The  county  court  on  appeal  may  rererse  in  part,  and  affirm  in  part,  a  Judg- 
ment of  a  Justices'  court,  for  entire  damages,  when  it  clearly  appears  there  are 
two  or  more  independant  causes  of  action.  (StaaU  y.  Hud$on  River  R.  H.  23  Ho#. 
463.) 

d.  Note  to  mbd.  8.— This  subdiyision  confers  Jurisdiction  on  county  courts  re- 
specting habitual  drunkards  in  all  cases.  {Dam  y.  Spencer,  24  N.  Y.  886,  oyer- 
roling ;  Be  Smith,  16  How.  567.) 

e.  Note  to  mM.  18.—*'  Whenever  a  cause  or  matter  shall  be  pending  in  any 
cotnty  court,  in  which  the  Judge  of  such  court  shall  have  been  attorney,  or 
counsel,  or  shall  be  interested ;  or  in  which  he  would  be  excluded  from  bcdnff  a 
)uror,  by  reason  of  c^msanguinity  or  affinity  to  dther  of  the  parties ;  or  in  Um 
dedsion  of  which  he  shall  have  taken  part  when  sitting  as  a  ludge  in  any  other 
court,— it  shall  be  his  duty  to  make  a  certificate  stating  suda  fact,  and  file  the 
same  in  the  office  of  the  clerk  of  such  county  court ;  and  thereupqii  Jurisdic- 
tion of  such  cause  or  matter  shall  be  vested  in  the  supreme  court,  in  which 
such  proceedings  shall  be  had  therein,  according  to  the  practice  of  such  court, 
as  might  have  ben  had  in  such  county  court  if  such  cause  or  matter  had  re- 
noained  therein."  (Laws  1847,  c.  470,  &  31.)  Perhaps  the  18th  subdivision, 
supra,  abrogates  the  law  of  1847.  Where  the  appeal  from  a  Justice's  court  to 
the  county  court  is  transferred  to  the  supreme  const  by  reason  of  the  incapac- 
ity (tf  the  county  Judge  to  hear  same,  it  must  be  heard  in  the  first  instance  at  a 
special  term  of  the  supreme  court.  (ShMon  v.  Al/bro,  8  How.  805 ;  Ikme  v. 
Bume,  16  id,  508.)  The  appeal  is  to  be  heard  on  the  ori^al  papers ;  and  no 
copy  need  be  furnished  K>r  the  use  of  the  court  (WxUm  v.  Peck,  16  id,  541) ; 
the  ^peal  is  to  be  heard  in  the  county  court  of  the  county  frt>m  which  it  was 
tran^erred,  and  in  no  o^er  county.  (Id)  From  the  decision  at  special  term 
an  appeal  may  be  mad^  to  the  general  term.  (Da/vie  v.  Stone,  supra.)  And 
where  appeal  is  heard  by  the  supreme  court  because  of  the  incompetency 
of  ^e  county  judge  to  hear  same,  the  successful  party  is  entitled  only  to  the 
same  costs  as  he  would  have  been  entitled  to  if  the  appeal  had  been  decided 
by  the  countyjudge.  (Ta/ylory.  SeOy,  S Code  R  84 ;  4  How. 814 ;  OOaUaghan 
V.  CarrdO,  16  How.  327 ;  Dowm  v.  SUme,  id.  538:) 

/.  By  subdivision  2,  of  sea  88,  of  this  code,  "  any  action  or  proceeding 
pen^ng  in  any  mayors  or  recorder's  court  in  which  the  Judge  is  for  any  cause 
incapable  of  acting,  may,  by  such  court,  be  transferred  to  the  county  court." 

See  note  to  section  60,  post, 

§  31.  [34.]  (Am'd  1849,  1851.)  When  opm.  Terms, 
13ie  county  court  is  always  open  for  the  transaction  of  any 
businees  for  which  no  notice  is  reqaired  to  be  given  to  an  op- 
posing party.  At  least  two  terms  in  each  county  for  the  trial 
of  issues  of  law  or  fact,  and  y  many  more  as  the  county  judge 
shall  appoint,  shall  be  held  in  each  year  at  the  places  in  the 
counties  respectively  designated  by  statute  for  holding  county 
or  circuit  courts,  on  such  days  as  the  county  judge  shall  from 
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time  to  time  appoint,  and  may  continue  as  long  as  the  court 
deem  necesBary. 

Notice  of  Buch  appointment  shall  be  published  in  the  State 
paper  at  least  four  weeks  before  any  such  term,  .and  also  in  a 
newspaper,  if  any,  printed  in  the  county ;  so  many  of  such 
terms  as  the  county  judge  shall  designate  for  that  purpose,  in 
such  notice,  may  be  held  for  the  trial  of  issues  of  law,  and 
hearing  and  decision  of  motions,  and  other  proceedings  at 
which  no  jury  shall  be  required  to  attend. 

§  32.  [36,  37,  38.]  (Am'd  1849.)    Jurors. 

Jurors  for  the  county  courts  and  courts  of  sessions  shall  be 
drawn  from  the  jury-box  of  the  county,  and  summoned  in  the 
same  manner  as  for  the  trial  of  issues  at  a  circuit  court. 

See  laws  1861,  p.  14,  oh.  & 
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TITLE  V. 

Of  the  SM/perioT  Court  and  Court  of  Common  PleaSy  in  the 
eiiy  of  New  York*  and  the  Mayori  and  Recorders^  Courtn 
in  other  cities. 

Sacncnr  3S.    JnrisdicUoiL 

Si.  C<»niiion  Pleas  for  New  York  to  review  certain  Jndgmeota. 

35.  Qeneral  and  special  termflL 

36.  By  whom  held. 

37.  Judgments,  where  giyen. 

38.  Concnrrence  of  two  Jadges  neoeasarY. 
S9.  Criers. 

40.  Superior  (Doort,  of  whom  to  consiat 

41.1 

42. 

43.  .  Obsolete. 

44. 

46,J 

4«.  Terms  of  Superior  Court 

47.  Suits  may  be  transferred. 

48.  Jurisdiction  of  transferred  suits. 

49.  (Repealed.) 

50.  Appieal. 

51.  Section  applied. 

§  33.  [39.]  (Am'd  1849,  1852.)    Jurisdiction. 
The  jurisdiction  of  the  superior  court  of  the   city  of  New 
York,  of  the  court  of  common  pleas  for  the  citj  and  county  o\ 

a.  *  The  superior  court  was  established  by  a  law  passed  in  1828.  (Lawh 
182S,  p.  141.)  By  sect  13  the  said  court  shall  have  no  power  to  send  any  pro- 
cess into  any  other  county  than  the  dty  and  county  of  New  York,  except  in 
the  cases  thereinafter  sp^:ifled.  [The  excepted  cases  are  subpcenaft]  §  14. 
Writs  of  subpoena  issufaig  out  of  the  said  court  shall  be  obligatory  upon  any 
witness  duly  serred  therewith  within  this  State,  in  like  mani|er  as  if  such  writs 
had  been  issued  out  of  the  sunreme  court :  and  obedience  to  such  subpoena 

ustices  of  the  said  court  may 
to  their  offices  at  chambern 
;  sai^  court ;  and  it  shall  be 
I;  all  seasonable  hours,  in  the 
aldermen,  and  commonalty, 
d  justices,  and  each  of  them, 
ed  to  perform  all  the  duties 
term  are  authorized  to  do 

hold  the  same  for  the  trial 
motions,  Ac;  and  by  sec  2  ol 
hearing  of  non-enumerated 
a  single  Ju^ge  may  be  exe^ 
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New  York,  of  the  mayors'  courts  of  cities,  and  of  the  recorders' 
coarts  of  cities,  shall  extend  to  the  following  actions  : 

1.  To  the  actions  ennmerated  in  sections  123  and  124,  when 
the  caase  ^f  action  shall -have  arisen,  or  the  subject  of  the 
action  shall  be  situated,  within  those  cities  respectively; 

2.  To  all  other  actions  where  all  the  defendants  reside,  or 
are  personally  served  with  the  summons,  within  those  cities 
respectively,  or  where  one  or  more  of  several  defendants,  jointly 
liable  on  contract,  reside,  or  are  personally  served  with  the 
summons,  within  those  cities  respectively  ;  except  in  the  case 
of  mayors'  and  recorders'  courts  of  cities,  which  courts  shall 
only  have  jurisdiction  where  all  the  defendants  reside  within 
the  cities  in  which  such  courts  are  respectively  situated.  The 
supreme  court  may  remove  into  that  court  any  action  brought 
under  this  subdivision  and  pending  in  the  superior  court  or 
court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action 
had  been  commenced  in  the  supreme  court;  such  order  for 
removal  and  for  change  of  place  of  trial  to  be  made  in  the 
supreme  court  upon  motion,  and  on  filing  a  certified  copy  of 
such  order  in  the  office  of  the  clerk  of  the  superior  court,   or 


Act  of  1830,  8.  4.  Orders  oat  of  court  relating  to  any  suit  pending  in  the  said 
common  pleae  after  any  de&ult  entered,  or  any  issue  of  tict  shall  have  been 
joined  in  the  same,  shall  be  granted  by  the  first  jucU^  oniy  of  said  court,  (ex- 
cept for  the  examination  of  witnesses  when  the  said  court  shall  be  actually 
sitting),  unless  he  shall  be  absent  from  the  city  of  New  York,  or  incapacitat- 
ed to  attend  thereto  by  sickness. 

§  9.  The  same  power  is  hereby  ^yen  to  the  first  jud^e  of  said  court  at  cham- 
beiB  relative  to  suits  and  proceedmgs  in  such  court,  as  is  given  by  any  law  of 
this  State  to  the  justices  of  the  supreme  court  at  chambers. 

Laws  of  1821,  ^  1.  The  first  inagQ  of  said  court  [of  Common  Pleas]  may  per- 
form all  the  duties,  and  exercise  all  the  powers  which  may  be  done  and 
performed  by  the  recorder,  **  or  by  the  several  commissioners  appointed  by 
virtue  of  the  act  entitled,  an  act  to  appoint  commissioners  to  perform  certain 
duties  of  judges  of  the  supreme  court,"  or^any  subsequent  act,  Ac. 

Laws  of  1^,  ch.  276,  §  2.  When  any  proceeding  shall  be  commenced  by 
or  before  any  judge  dt  the  said  court  by  virtue  of  any  statute  of  this  State,  the 
same  may  be  contmu^d  by  or  before  any  other  judge  of  said  court. 

§  8.  When  there  shall  be  a  motion  or  proceeding  in  the  said  court,  in  which 
it  shall  bo  necessary  for  either  party  to  have  the  deposition  of  any  witness, 
who  may  be  within  the  jurisdiction  of  said  court,  and  who  shall  have  refused 
to  make  his  deposition  voluntarily,  the  oourt  may  issue  a  summons  requiring 
such  witness  to  att^  before  a  judge  thereof  to  make  his  said  deposition ;  and 
obedience  to  such  summons  may  be  enforced,  as  in  case  of  a  subpoena  issued 
by  said  court 

§  4  All  the  provisions  of  this  act  shall  apply  to  the  court  of  common  dIms 
of  the  city  of  New  York,  in  like  manner  and  to  the  same  extent  as  they  do  to 
the  superior  court  of  said  city. 
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of  ih%  eooft  of  common  pleat,  snch  cause  ahall  be  deemed  to 
be  removed  into  the  anpreme  court,  which  shall  proceed  there- 
in as  if  the  same  had  originally  been  commenced  there  ;  and 
the  clerk  with  whom  such  order  is  filed,  most  fcythwith  de- 
liver to  the  clerk  of  the  county  in  which,  by  snch  order,  the 
trial  is  ordered  to  be  had,  to  be  filed  in  his  office,  all  process, 
pleadings,  and  proceedings  relating  to  such  canse.  And  any 
action  or  proceeding  pending  in  any  mayor's  or  recorder's 
court,  in  which  the  judge  is  for  any  cause  incapable  of  acting, 
may  by  snch  court  be  transferred  to  the  oonnty  court  of  the 
connty ;  and  thereupon  the  papers  therein  on  file  in  the 
mayor's  or  recorder's  conrt  shall  be  transmitted  to  the  county 
court ;  which  shall  thenceforth  have  jurisdiction  of  such  action 
or  proceeding. 

3.  To  actions  against  corporations  created  under  the  laws 
of  this  State,  and  transacting  their  general  business,  or  keeping 
an  office  for  the  traiisaction  of  business,  within  those  cities 
respectively,  or  established  by  law  therein,  or  created  by  or 
under  the  laws  of  any  other  State,  government,  or  country,' 
for  the  recovery  of  any  debt,  or  damages,  whether  liquidated 
or  not,  arising  upon  contract  made,  executed,  or  delivered 
within  the  State,  or  upon  any  cause  of  action  arising  therein. 

a.  Ncie  to  mM.  1.— JuHiflmcnoN  of  sufkriob  court  aitd  common  pleas. 

The  oommon  law  jtiriadiction  of  the  New  York  Superior  Coart  aDd  Com- 
mon  Pleas,  except  in  its  territorial  limitation,  is  oo-equal  with  that  of  the  Su- 

e  in  the  former,  proridcd 
is  served  with  proce88, 
BtioB  arose,  or  the  sabjecl 
16  Abb.  819 :  Parier  v. 
BeynokU,  7  Bosw.  685 ; 
e  no  Jurisdiction  to  com- 
t.  (Ring  v.  McCoun.  10 
inds  in  the  city  of  New 
uch  lands  without  refer- 
7.  Stewm,  2  Duer,  6a5 ; 
general  equity  jurisdic- 
nc  performance  of  a  con- 
real  estate.  (Bowen  t. 
haye  jurisdiction  of  all 
ork  upon  any  cause  of 
Cammr^s,  1  IJilton,  562; 
3  against  foreign  corpora- 
is  brought  arises  'within 
appearance  by  the  dQ- 
the  court  jurisdiction  Of 
fflnned  in  the  court  of 
'sey  R.  R.  Co.,  2  Hilton, 
)erhap8  concurrent  juris- 
estion  of  salvage  {Ca^ 
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merd  v.  Oravfell,  1  Sand.  715 ;  Geuhmere  t.  De  WM  2  id  879 ;  BCte,  howerer, 
Frith  y.  OrwMll,  5  Barb.  209 ;  Baker  y.  ffooff,  8  Selden,  568).  They  haye  not 
jurisdiction  to  appoint  a  receiyer  to  wind  up  the  affairs  of  a  foreign  corpora- 
tion {DavY.  U.  K  Oar  Spring  Oo.j2  Duer,  608),  nor  to  issue  a  commission  of 
lunacy  (lie  Brat^y  1  Abb.  ICiS ;  4  Duer,  618),  nor  to  compel  the  attendance  of 
witnesses  to  be  examined  under  a  commission  from  a  court  of  a  foreign  coun- 
try {Re  Jay,  5  Siand.  674),  nor  of  proceedings  for  the  dissolution  of  a  corporation. 
iKattenetroth  y.  Aaior  Bank,  2  Duer,  682 ;  Brahe  y.  Ths  Pyihagorae  Ano,^  4 
Duer,  658 ;  11  How.  44.)  Perhaps  subd.  3  "  only  relates  to  actions  to  recoyer 
a  debt  or  damages,  or  such  equitable  relief  as  one  natural  person  may  clidm  of 
another  "  {id.),  and  the  equitable  powers  of  these  courts  can  only  be  exercised 
in  those  actions  and  proceedings  which  their  jurisdiction  as  defined  by  the  a>de 
properly  embraces.  kThe  People  y.  P&rter,  1  Duer,  709.)  An  action  com- 
menced in  either  of  these  courts  bv  indiyidual  corporators  of  New  York  city 
against  the  Mayor,  Aldermen,  and  Commonalty,  asking  for  an  injunction  re- 
straining the  defendants  from  granting  the  right  to  construct  a  railroad  in 
said  city,  is  within  the  juiisdiction  of  that  court,  both  as  to  parties  and  sub- 
ject-matter, and  the  court  may  grant  the  iig unction  sought  {The  People  y. 
8turievant,  5  Selden,  263) ;  and  the  superior  court  has  jurisdiction  of  an  action 
for  diyorce  b^  reason  of  adultery  committed  within  this  State,  when  the  par- 
ties to  the  action  were  inhabitants  of  this  State,  and  resided  in  it  when  Uicr  of- 
fense was  committed,  and  continued  to  reside  in  it  up  to  the  time  of  suit 
brought,  the  defendant  then  residing  in  the  city  of  New  York.  {Fbrreet  y. 
F[>rreet,  6  Duur,  102 ;  25  N.  Y.  501.) 

See  sections  139  and  427,  post, 

a.  The  courts  will  not  sanction  any  attempt  by  fraud  or  misrepresentation  to 
bring  a  party  within  the  jurisdiction  (Carpenter  y.  Spooner,  2  Sand.  717 ;  2  Code 
R  140;  8  id  23;  OoupU  y.  Smonaon,  d  Abh.  ^7^)  \  thus  where  by  a  &lse  state 
ment,  made  for  the  purpose,  a  defendant  was  induced  to  come  within  the  dty 
of  New  York,  and  was  there  seryed  with  a  summons  in  an  action  in  the  supe- 
rior court,  the  seryice  was  set  aside.    (Id.) 

h.  These  courts  haye  the  same  powers  to  compel  diseoyery  by  the  parties 
to  a  suit  pending  therein,  which  are  conferred  by  the  reyised  statutes  on  the 
supreme  court  (&0t^  y.  McCarthy,  1  Eeman,  575 ;  see  note  to  section  888, 
pdt) ;  and  the  justices  of. the  superior  court  may  issue  attachments  arainst  ab- 
sconding, concealed,  or  non-resident  debtors.  (Benard  y.  Hargouty  S  Eeman, 
259.) 

e.  In  an  action  in  the  common  pl^s, .  the  defendant  a  (non-resident)  was 
seryed  with  the  summons  out  of  the  jurisdiction  of  the  court,  and  he  without 
objection  or  reseryation  gaye  notice  of  appearance^  and  then  moyed  to  set 
aside  the  proceedings  for  want  of  jurisdiction  of  his  person ;  the  court  held 
that  the  defendant,  by  appearing  yoluntarily  and  without  objection,  had  con- 
ferred jurisdiction.    (SmithY.IHpeer,2CodeR.10.) 

d.  The  common  pleas  possess  all  the  power  and  jurisdiction  of  coim^  courts 
throughout  the  state.  (Wood  y.  Kelly,  2  Hilton,  884,]  and  on  appeals  from  the 
marine  and  justice*s  courts,  all  the  powers  and  jurisoiction  formerly  exercised 
by  the  superior  court  of  New  York.  ( TTwjrf  y.  KeUy,  2  Hilton,  884)  It  has 
•power  to  commit  for  the  non-payment  of  a  personal  tax.  (Kahffs  eaee,  11  Abb. 
147,)  and  each  of  the  associate  judges  of  this  court,  possesses  the  power  by  the 
Beyised  Statutes  conferred  on  the  first  judge  of  that  court,  to  compel  dehyery 
of  books,  &c,  belonging  to  a  public  office.     (Beolm  y.  PlaU,  11  Abb.  898.) 

e.  The  common  pleas  has  jurisdiction  of  Judgments  on  recojndzances  dock- 
eted with  the  county  clerk  under  laws  of  1844  (Laws  1845,  p.  250 ;  Laws  1861, 
oh.  888) ;  and  to  remit  fin^  and  forfeit  recognizances  hi  the  same  cases,  and  in 
like  manner  as  such  power  was  heretofore  riyen  by  law  to  courts  of  common 
pleas ;  and  to  correct  and  discharge  the  dockets  of  liens  and  of  judgments  en- 
t^ed  upon  recognizances ;  and  to  exercise  in  the  city  and  coun^  of  New 
York  aU  the  powers  and  jurisdiction  now  or  hereafter  conferred  upon  or 
yested  in  the  said  court,  or  the  coimty  courts  in  their  counties,  and  the  powers 
and  jurisdiction  which  were  yested  in  the  court  of  o(»nmon  pleas  for  tiie  city 
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and  county  of  New  York  before  Uie  enactment  of  the  code.  (Laws  1864,  pi 
464.    Bee  The  F^opler.Lott,  21  B9ih,ld0.) 

a.  A  jo^CTent  entered  with  the  county  clerk  upon  a  forfeited  recognizance, 
becomes  alien  on  real  estate  from  the  time  of  dockeUing  (The  People  v.  LoU, 
21  Barb.  180),  and  is  subject  to  the  Jurisdiction  and  control  of  the  New  York 
common  pleas  to  the  same  extent  as  if  it  had  been  docketted  in  it  (The  Pieo- 
fde  T,  FlB^,  2  Bmcn,  fS28;  The  F^T.LoU,  21  Barb.  180.)  In  addition,  Uie 
court  has  the  discretionary  power  to  remit  the  forfeiture  in  whole  or  in  part, 
or  to  discham  the  recognizance  upon  such  terms  as  appear  Just  and  reason- 
able. {The  Peo^  y.  J^,  2  Hilton,  528.)  In  the  exercise  of  this  discretion, 
the  court  will  look  hito  the  proceedings  at  the  time  the  forfeiture  was  declared, 
to  ascertain  whether  the  par^r  was  Mny  entitled'to  a  postponement  of  the  trial, 
but,  mMe^  that  will  not  be  done  until  he  has  submitted  himself  to  trial  ana 
judgment  upon  the  indictment  against  him.   (J(2.) 

(.  Upon  applieation  for  a  remission  of  a  forfeiture  upon  a  recognizance, 
the  application  will  be  denied  unless  it  appear  that  the  b&il  in  no  wise  con- 
niyed  at  the  escape  of  his  principal,  and  that  reasonable  diligence  has  been 
used  to  apprehend  and  surrender  him.     (Id) 

t.  For  a  history  of  the  New  York  court  of  common  pleas,  an  account  of  its 
judicial  organization  and  jurisdiction,  the  reader  is  referred  to  an  elaborate  ar- 
ticle by  the  Honorable  Charies  P.  Daly,  first  judge  of  the  court,  in  1.  R  D. 
Smith'a  Reports. 

d  JS^iiuwaI<^caiM0i:— The  making  an  order  for  the  removal  of  an  action 
from  the  superior  into  the  supreme  court,  is  a  matter  within  the  discretion  of 
the  court,  and  the  removal  will  not  be  ordered  unless,  upon  the  fiicts  shown, 
the  court  can  see  good  cause  for  directmg  it  {CamjfibeU  v.  BuUer,  4  Abb.  55) ; 
but  the  removal  is  ordered  in  all  cases  where  sufficient  cause  for  removal  is 
shown.  {Carpenter  v.  Spooner,  3  Code  R  28 ;  2  Sand.  717.)  On  a  motion  to 
remove  an  action,  the  papers  should  be  entitled  in  the  court  in  which  the  ac- 
tion is  then  pending,  and  out  of  which  the  removal  is  sought.  (J/iZZ^r  v.  D<no$,  2 
How.  9a) 

e.  The  proviuon  of  law  (Laws  1844,  ch.  82,)  declaring  that  no  habeaeeorpuaoi 
certioran  shall  be  allowed  r^noving  a  proceeding  before  judgment  or  final 
decision  from  the  court  of  common  pleas,  applies  not  only  to  proceedings  in 
eawrty  but  also  to  all  such  proceedings  as  by  statute  ace  authorized  to  be  insti- 
tuted before  any  judge  of  the  court  {DetiUn  v.  PJM,  11  Abb.  896),  and,  there- 
fore, a  proceeding  before  a  Judge  of  that  court  to  compel  delivery  of  books, 
&Cy  of  a  public  office,  cannot,  before  a  final  determination  thereof,  be  removed 
into  the  supreme  court  by  certiorari.  {Id,)  A  certiorari  to  remove  such  pro- 
ceeding while  still  pending  is  a  nullity,  and  may  be  disregarded.    {Id.) 

%  34.  [40.]  (Am'd  1849.)  Common  pleas  to  review  certain 
judffments. 

The  court  of  common  pleas  for  the  city  and  county  of  New 
York,  shall  also  have  power  to  review  the  judgments  of  the 
marine  court  of  the  city  of  New  York,  and  of  the  justices' 
courts  in  that  city. 

See  section  4Syt  and  note,  and  section  862.  (Bawkiiu  v.  Maifar  af  N,  Z,  5 
Abb.  844) 

§85.  [41.]   Terrrui. 

The  superior  court  of  the  city  of  New  York,  and  the  court 
of  common  pleas  for  the  city  and  county  of  New  York  shall. 
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within  twenty  dayt^  appoint  gmi^ml  wd  spociid  torms  of  thoee 
coDrtSi  respectively,  and  prescritt®  the  duration  thereof ;  and 
they  may,  from  time  to  time,  respectively  altar  such  appoint- 
ments ;  and  hereafter  no  fees  shall  be  paid  for  any  service  of  a 
jndge  of  either  of  those  coarts. 

§  86.  [42.]  jBy  whom  held. 

A  general  term  shall  be  held  by  at  least  two  of  the  judges 
of  those  coarts  respectively,  and  a  special  term  by  a  single 
judge. 

§  87.  [43.]  JvdgmefrUa^  where  given. 
Judgments  upon  appeal  shall  be  given  at  the  general  term ; 
all  others,  at  the  special  term. 

§  88.  [44.]  JfidgmefUj  haw  pronounced. 

The  concurrence  of  two  judges  shall  be  necessary  to  pro- 
nounce a  judgment  at  the  general  term.  If  two  do  not  concur 
the  appeal,  shall  be  reheard. 

§89.   Orier. 

A  crier  shall  be  appointed  by  the  superior  court  of  the  city 
of  New  York,  and  by  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  respectively,  to  hold  hife  office  during 
Uie  pleasure  of  the  court.  He  shall  receive  a  salary,  to  be  fixed 
by  the  supervisors  of* the  city  and  county  of  New  York,  and 
paid  out  of  the  county  treasury. 

§  40.  Superior  CovH. 

The  superior  court  of  the  city  of  New  York,  shall,  from  the 
first  day  of  May,  1849,  consist  of  six  justices. 

[Sections  41  to  45  inclasive,  obsolete.] 

§46.  T&rme. 

A  general  term  of  the  superior  court  may  be  held  by  any 
two  of  the  six  justices  thereof,  and  a  special  term  by  any  one 
of  them ;  and  general  and  special  terms,  one  or  more  of  them, 
may  be  held  at  the  same  time. 
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§  47.  [As  am'd  Laws  1851,  p.  8.]  Certain  suits  may  he  trans- 
ferred. 

All  civil  suits  at  issne  at  the  time  of  the  passage  of  thiR 
act,  that  from  and  after  the  first  of  May,  1849,  shall  be  placed 
apon  the  calendar  of  the  supreme  court,  at  any  general  or 
special  term  thereof  to  be  held  in  the  city  of  New  York,  and 
whidh  shall  be  in  readinsfss  for  hearing  on  questions  of  law 
only,  or  are  equity  cases,  may  by  an  order  of  that  court,  or  of 
the  judge  hol^geiich  special  term,  be  transferred  to  the  said 
superior*  court  of  the  city  of  New  York,  and  to  be  heard  at  the 
general  terms  thereof. 

a.  The  phrase  '*  equity  csmb"  means  sahs  in  eqm^  0(«imenced  prior  to 
July,  1848,  and  then  pendiiig  In  the  sapreme  court  (OHei  t.  Xffon,  1  €k>de 
Bep.N.a257;4Com8.600!) 

§  48.  Jurisdiction  of  transferred  suUs. 

The  said  superior  court  shall  have  jurisdiction  of  every  suit 
so  transferred  to  it,  and  may  exercise  the'  same  powers  in 
respect  to  every  such  suit,  and  any  proceedings  therein,  lis  the 
supreme  court  might  have  exercised,  if  the  suit  had  remained 
in  that  court. 


%  49.  [This  Bectkm  was  repealed,  Laws  1851,  p.  a] 

§  60.  Appeal. 

Appeals  from  the  judgments  of  the  superior  court  in  such 
fiuitB>  may  be  taken  to  the  court  of  appeals,  in  the  sataie  man- 
Ber^sfrom  Ae  judgments  of  the  superior  court  in  actions 
^rigiBally  cowmenroed  therein. 

§  51.  Section  applied. 

The  provisions  of  section  twenty-eight  of  this  act,  shall  ap- 
ly  to  the  said  superior  court 


ply  to  the  said  superior  court 


Digitized  by 


Google 


50  J08TIOB8'  oomnt.  [gS  58,  5S. 


TITLE    VL 
Of  the  Courts  of  Justioea  iff  the  Peace. 

Bmmov  52.  Repeal  of  existing  proviiiooiL 

58.  Jurisdiction. 

54  No  jorisdiction  in  certain  cum, 

65.  Answer  of  titla 

56.  Undertaldng. 

57.  Suit  disconunued. 

58.  If  undertaking  not  given. 

59.  The  same. 

60.  New  action. 
.     61.  Costs. 

62.    Answer  of  titie  as  to  one  cause  of  acttoD. 
68.    Docketing  judgments. 
64    Rules. 

§  62.  [45.]  (Am'd  1849.)    Repeal  of  eomting pravieione. 

The  provisione  contained  in  sections  two,  three,  and  foar,  of 
the  article  of  the  revised  statntes  entitled,  "  Of  the  jurisdiction 
of  justiceb'.conrts,"  as  amended  hj  sections  one  and  two  of 
the  act  concerning  justices'  courts,  passed  May  14,  1840,  and 
the  provisions  contained  in  sections  59  to  66  of  the  same 
[fourth]  article,  both  inclusive,  are  repealed,  and  the  provis- 
ions of  this  title  substituted  in  place  thereof.  But  this  repeal 
shall  not  affect  any  action  heretofore  commenced  in  a  court 
of  a  justice  of  the  peace. 

*  §  53.  [46.]  (Am'd  1849,  1851,  1860,  1861,  1862.)     Jurisduh 
tion. 

Justices  of  the  peace  shall  havB  civil  jurisdiction  in  the  fol- 
lowing actions,  and  no  others. 

1.  In  actions  arising  on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  for  damages  for  injury  to  rights  pertaining  to 
the  person,  or  to  personal  or  real  property,  if  the  damages 
claimed  do  not  exceed  two  hundred  dollars. 

•  Amendtd—hM  Appendix. 
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3.  An  action  for  a  penalty  not  exceeding  two  hundred  dol- 
lars. 

4.  An  action  commenced  hj  attachment  of  property,  as  now 
provided  by  atatnte,  if  the  debt  or  damages  claimed  do  not  ex- 
ceed twa  hundred  dollars. 

5.  An  action  npon  bond  conditioned*  for  the  payment  of 
money,  not  exceeding*  two  hundred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  Uie  sum  actu- 
ally due.  Where  the  payments  are  to  be  made  by  install- 
ments, an  action  may  be  brought  for  each  installment  as  it  b^ 
comes  due. 

6.  An  action  npon  a  surety  bond  taken  by  them ;  though 
the  penalty  or  amount  claimed  exceed  two  hundred  dollars. 

7.  An  action  upon  a  judgment  rendered  in  a  court  of  jusnce 
of  the  peace,  or  by  a  justice  or  other  inferior  court  in  a  city 
where  such  action  is  not  prohibited  by  section  71. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant, where  the  amount  confessed  shall  not  exceed  five  hun- 
dred dollars,  in  the  manner  prescribed  by  article  8,  title  4, 
chapter  2,  of  part  3,  of  the  Revised  Statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  two  hundred  dollars. 

10.  An  action  to  recover  the  possession  of  personal  prop- 
erty claimed,  the  value  of  which  as  stated  in  the  affidavit  of  the 
plaintifE^  his  agent  or  attorney,  shall  not  exceed  the  sum  of  one 
hundred  dollars. 

The  plaintiff  in  such  action,  at  the  time  of  issuing  the  sum- 
mons, but  not  afterwards,  may  claim  the  immediate  delivery 
of  such  property  as  hereinafter  provided. 

Before  any  process  shall  be  issued  in  an  action  to  recover 
the  possession  of  personal  property,'  the  plaintiff,  his  agent  or 
attorney,  shall  make  proof  by  affidavit,  showing : 

1.  That  the  plaintiff  is  the  owner,  or  entitl^  to  immediate 
possession,  of  the  property  claimed,  particularly  describing  the 
same. 

2.  That  such  property  is  wrongfully  withheld  or  detained 
by  the  defendant. 

8.  The  cause  of  such  detention  or  withholding  thereof,  ao- 


Digitized  by 


Google 


52  justices'  00UBT8.  [§  58^ 

eording  to  the  best  knowledge,  infcH^mation,  and  belief  of  the 
person  making  the  affidavit. 

4.  That  said  personal  property  has  not  been  tafcen  for  any 
tax,  fine,  or  assessment,  pniwiant  to  statnte,  or  seised  by  virtae 
of  an  execution  or  attachment  against  the  property  of  said 
plaintiff;  or  if  so  seized,  that  it  is  exempt  from  snoh  seienre  by 
statnte. 

5.  The  actual  value  of  said  personal  property. 

On  receipt  of  such  affidavit,  and  an  undertaking,  in  writing,, 
taecuted  by  one  or  more  sufficient  sureties,  to  be  approved  by 
the^  Justice  of  the  Peace  before  whom  such  action  is  com- 
iWenced,  to  the  effect  that  they  are  bound  in  double  the  value 
of  such  property  as  stated  in  said  affidavit  for  the  prosecution 
of  said  action,  and  for  the  return  of  said  property  to  the  de- 
ftndant,  if  return  thereof  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any  cause  be  recovered  against 
said  plaintiff,  the  Justice  shall  endorse  upon  said  affidavit  a  di- 
rection to  any  constable  of  the  county  in  which  said  Justice 
shall  reside,  requiring  said  constable  to  take  th^  property  de- 
scribed therein  from  the  defendant,  and  keep  the  same,  to  be  dis- 
po60d  of  according  to  law ;  and  the  said  Justice  shall  at  the  same 
time  issue  a  suminons  directed  to  the  defendant,  and  requiring 
.him  to  appear  before  said  Justice  at  a  time  and  place  to  be« 
therein  specified,  and  not  more  than  twelve  days  from  the  date 
thereof,  to  answer  the  complaint  of  said  plaintiff;  and  the  said 
summons  shall  contain  a  notice  to  the  defendant  that  in  case 
he  shall  fail  to  appear  at  the  time  and  place  therein  mentioned, 
the  plaintiff  will  have  judgment  for  the  possession  of  the  prop- 
erty described  in  said  affidavit,  with  the  costs  and  disburse- 
ments of  said  action.    . 

The  constable  to  whom  said  affidavit,  endorsemeirt,  and 
summons  shall  be  delivered,  shall  forthwith  take  the  property 
described  in  said  affidavit,  if  he  can  find  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall  thereupon,  without 
delay,  serve  i!ipon  said  defendant  a  copy  of  such  affidavit, 
Hoti^  and  summons,  by  delivering  the  same  to  him  personally, 
if  he  can  be  found  in  said  county  ;  if  not  found,  to  the  agent  of 
•tbe  defendant  in  whose  possession  said  property  shall  be  found ; 
if  neither  can  be  found,  by  leaving  such  copies  at  the  last  or  usual 
iplaoe  of  abode  of  the  d«fend«it,  with  some  person  of  suitable 
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age  and  discretion.  Aod  ehall  forthwith  make  a  retam  of  hk 
proceedings  thereon,  and  the  manner  of  Berving  the  same,  to 
the  justice  who  issued  the  said  sommons. 

The  defendant  may  at  any  time  after  such  service,  and  at  least 
two  dajs  before  the  return  day  of  said  summons,  serve  upon 
plaintiff  or  upon  the  constable  who  made  such  service,  a  notice  in 
writing  that  he  excepts  to  the  sureties  in  said  bond  or  undertak- 
ing ;  and  if  he  fail  to  do  so,  all  objection  thereto  shall  be  waived. 
If  such  notice  be  served,  the  sureties  shall  justify,  or  the  plain- 
tiff give  new  sureties  on  the  return  day  of  said  summons,  who 
shall  then  appear  and  justify,  or  said  justice  shall  order  said 
property  delivered  to  defendant,  and  shall  also  render  judg- 
ment for  defendant's  costs  and  disbursements^ 

At  any  tin^e  before  the  return  day  of  said  siynmons, 
the  said  defendant  may,  if  he  has  not  excepted  to  plaintiff's 
Bureties,  require  the  return  of  saidproperty  to  him,  upon  giving 
to  the  plaintiff,  and  filing  same  with  the  justice,  a  written  un- 
dertaking, with  one  or  more  sureties,  who  shall  justify  bafor* 
said  justice  on  the  return  day  of  said  suiainons,  to  the  effect 
that  they  are  bound  in  double  the  value  of  said  propi^^^  i^ 
stated  in  plaintiff's  a£Bdavlt,  for  the  delivery  thereof  ta  said 
plaintiff  if  such  delivery  >e  adjudged,  and  for  the  payment  to 
him  of  SQfib  sum,  m  m^y  £or  any  cau^e  be  recovered  against 
aaid  defendant  ^  mi  if  sach  return  be  not  required  before  the 
return  day  of  said  summons,  the  property  sh^H  be  d^liveired  to 
61^  plaintiff. 

The  qualification  of  sureties  apd  their  ju^tificatioA  J^^ 
der  this  act,  shall  be  the  same  as  provided  in  sections  oj^ 
hundred  and  ninety-four  and  one  hundred  aud  ninety-five  of 
the  Code,  in  respect  to  bail  on  arrest  in  the  Supreme  Court. 

Sections  two  hundred  and  fourteen,  two  hundred  and 
fifteen,  and  two  hundred  and  sixteen  of  tiie  Code,  shall  i^ply 
to  proceedings  and  actions  brought  under  this  act,  substituting 
the  word  constable  for  the  word  sheriff  whenever  it  occurs  in 
either  of  said  sections. 

The  actions  so  commenced  shall  be  tried  in  all  respacta  a^ 
other  actions  are  tried  injustices'  courts.* 

In  all  actions  for  the  recovery  of  the  possession  of  personal 
property,  as  herein  provided,,  if  the  property  shall  not  hi^ve 
been  delivered  to  plaintiff,  or  the  de&ndiwt  by  answ^  shall 

*  Amendment  inserted  here. — See  Appendix, 
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claim  a  retnrn  thereof,  the  jaetice  or  jnry  shall  assess  the  value 
thereof,  and  the  injury  sustained  by  the  prevailing  party  by 
reason  of  the  taking  or  detention  thereof,  and  the  justice  shall 
render  judgment  accordingly,  with  costs  and  disbursements. 

If  it  shall  appear  by  the  return  of  a  constable  that  he  haa 
taken  the  property  described  in  the  plaintiflTs  affidavit,  and 
that  defendant  cannot  be  found,  and  has  no  last  place  of  abode 
in  said  county,  or  that  no  agent  of  defendant  could  be  found  on 
whom  service  could  be  made,  the  justice  may  proceed  with  the 
cause  in  the  same  manner  as  though  there  had  been  a  personal 
service. 

For  the  endorsement  on  said  affidavit,  the  justice  shall  re- 
ceive an  additional  fee  of  twenty-five  cents,  which  shall  be  in- 
cluded in  the  costs  of  the  suit 
• 

§  64.  [47.]  UTo  jurisdiction  in  certain  cases. 
But  no  justice  of  the  peace  shall  have  cognizance  of  a  civil 
action— 

1.  In  which  the  people  of  this  State  are  a  party,  excepting 
for  penalties  not  exceeding  one  hundred  dollars : 

2.  Not  where  the  title  to  real  property  shall  come  in  ques- 
tion, as  provided  by  sections  55  to  62,  both  inclusive : 

8.  Nor  of  a  civil  action  for  an  assault,  battery,  false  impris- 
onment, libel,  slander,  malicious  prosecution,  criminal  conver- 
sation, or  seduction : 

4.  Nor  of  a  matter  of  account  where  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, shall  exceed  four  hundred  dollars  : 

5.  Nor  of  an  action  against  an  executor  or  administrator  as 
Buch. 

a.  Jurtediction  of  Jostioes  of  Hie  Peaoa— A  JusnoB  of  Tms  peagb  has 

JUSIBDICnON  OF  THE  FOLLOWING  ACTIONS,  fiomellf  :  AcUoM— 

By  seamen  against  Mpping  agenia  for  advance  pay,  the  act  of  1819  applies 
only  to  actions  against  the  otoner.  master  or  commander  of  a  ship.  (Lowa  v.* 
Okn-k,  1  Hilt  810.) 

By  district  school  teachers  for  wages.  (BeynoHd»  v.  Mynofrd^  1  How.  Ap. 
Gas.  620.) 

Against  a  justice  for  wilfully  refusing  to  issue  an  execution, )  Ton  Vkek  y. 
Bammghs,  0  Barb.  841)  or  for  wrongftOly  refusing  to  approve  an  appeal 
tx>nd.    (TbfnpibiTM  ▼. /ftmcfe^  8  Wend.  402.) 

For  trespass  to  lands  in  another  county  than  that  where  the  Justioe  resides. 
{QroMi  Y.  McKBon,% Denio 689, afiPd,  1  How.  Ap.  Oas.  846.) 

For  enticing  away  a  wife.    {Ohcue  y.  Haky  8  Johna  461.) 
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kfntin§±  4  flheriff  for  an  escape,  (Jtmaen  y.  Stoughteriburgh,  9  Johns.  999,)  or 
for  nol^  retaming  an  execution,  where  the  damage  does  not  exceed  (tdOOi 
{Lougkran  t.  Oner,  15  How.  281.) 

For  penaltke  under  a  corporation  by-law.  IWaOogr  y.  Cruiekthanki,  2  HilL 
806.) 

Upon  Jodgmenta  (McQvire  y.  QaUojOior,  2  Sand.  402 ;  1  Code  R  1270  and 
jofilice's  jadgments  exceeding  $100.    (Humphrey  y.  PerwM^  28  Barb.  813.) 

On  a  b(»d,  (Boomer  y.  Laine,  10  Wend.  525,)  but  query  an  executor's  bond, 
{(/IMt.  M(Kim,  L  R  D.  Smith,  404 ;  MdhoMy  y.  OunUr,  10  Abb.  431.) 

On  a  promiae  to  discontinue  a  suit    {Jamngion  y.  BvUard^  40  Barb.  513.) 

For  iigury  to  personal  property,  (BvU  y.  CoUon^^  Barb.  Oi^  where  it  does 
not  amount  to  an  assault  on  the  person,  (Bi^  y.  Bbgeboom,  4  Denio,  453.) 

If  the  plaintiff  state  his  demand  at  more  than  two  bnndrad  dollars,  but 
dalm  damages  only  to  two  hundred,  the  Justice  has  jurisdiction.  So,  the 
jdalntiff  may  sue  on  a  demand  exceeding  (wo  hundred  dollars,  and  reduce  it 
to  the  justice's  jurisdiction  by  yoluntary  credits  or  deductions.  {TutUe  y. 
Mutoiiy  1  Johns.  Cas.  25 ;  12  Johns.  425  ;  BenneU  y.  IngersoU,  24  Wend.  113,) 
except  an  action  within  subd.  2  of  sect  53.  (BelUnger  y.  Ford,  14  Barb.  250.) 
Hue  idaintiff  is  not  obliged,  when  he  commences  his  suit,  to  reduce  his  de- 
mana  to  ^dOO,  for  that  might  giye  the  defendant.  If  he  has  a  set-off,  an  undue 
adrantafe.  The  parties  may  present  and  proye  their  demands  as  they  are, 
and  if  a  balance  is  found  exceeding  the  justice's  Jurisdiction,  the  excess  may 
be  remitted,  and  judgment  taken  for  the  residue.  (Justice's  Manual,  3d 
ed.ia) 

One  indiyisible  contract  cannot  be  made  the  foundation  of  seyeral  suits,  so 
as  to  reooyer  part  in  one  suit,  and  part  in  another.  See  in  note  to  section  140, 
potty  Splitting  cause  of  action.)  This  rule,  howeyer,  is  only  applicable  to  hos- 
tile smts  (Oc^neU  y.  Oook,  7  Cow.  310) ;  for  the  parties  may,  by  consent,  diyide 
a  large  demand  into  any  number  of  smaller  ones,  and  the  defendant  may  con- 
tes  separate  judgments  for  each.    (Id.) 

An  action  cannot  be  brought  upon  a  Judgment  rendered  in  one  of  the 
district  courts  of  the  dty  of  New  York,  between  the  eame  parties,  without  leaye 
0^  the  court  first  obtained.  (Thmnpeon  y.  Suiphm,  2Kl).  Smith,  527 ;  MiOi 
T.  Wmehw,  id.  18 ;  8  Code  R  44 ;  oyerruling  Magvire  y.  OaUagher,  2  Sand. 
402.) 

Althou^  a  justice  has  no  jurisdiction  of  a  suit  against  a  foreign  corpora- 
tion, such  corporation  may  confer  jurisdiction  by  appearing  and  answering 
without  objecting  to  the  Jurisdiction.  (Pantlding  y.  Hudeon  maiif.  Co.,  8  Code 
R223;  2  £.  DTSmith,  38.) 

Executors  and  administrators  may  sue,  but  cannot  be  sued,  in  a  justice's 
ooort ;  and  if  they  sue,  the  defendant  may  plead  a  set-off  if  he  haye  one,  and  if 
he  i^eyail  maj  haye  Judgment  against  such  plaintlfft  in  their  representatiye 
character,  which  will  be  eyidence  of  a  debt  established,  to  be  paid  in  the 
course  of  administration.    (2  R  S.  286,  s.  53.) 

Where  the  complaint  is  so  drawn  that  the  defendant  can  set  up  a  title  in 
bis  answer,  and  on  ^ying  the  requisite  security,  oust  the  justice  of  his  Juris- 
diction, but  he  omits  to  set  up  tftl^,  the  Justice  retains  ms  Juiisdiction,  and 
the  defendant  will  be  precluded  from  drawing  it  in  question  on  the  triaL 
{Adami  y.  Biwre,  11  Barb.  390.  See  BdLowe  y.  Saekett  15  Barb.  97 ;  Predonia 
Pltmk  Rd.  Co.  y.  WaH,  27  Barb.  214,  and  see  note  to  sect  59  poet.) 

Towns  which  comer  together,  but  do  not  touch  otherwise,  are  **  adjoin- 
ing towns"  within  the  statute  relating  to  justice's  jurisdiction.  (Holmee  y. 
Oifiy,  32  Barb.  440.) 

A  justice  may  take  a  confession  of  judgment  any  where  in  his  cotmty. 
(PoOoek  y.  Aldrieh,  17  How.  109 ;  Stone  y.  Wiaiams,  40  Barb.  322^  It  must 
not  be  for  a  sum  exceeding  $500,  (Danide  y.  Hinektton,  5  How.  322 ;  OrimoM 
T.  8Mdon,  1  Code  R  N.  S.  261,)  but  an  entire  demand  may  be  diyided  and 
seyeral  Judgments  composed,  (Corndl  y.  Cook,  7  Cow.  309.)    A  Justice  cannot 
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take  the  confession  ofjadgment  hy  one  who  is  his  soa-in-law.  {Okapm  w. 
OhureMQ,  12  How.  367.)  Omitting  to  answer  affldayit'to  confesaion  rendeifrit 
Toid  as  against  creditors,  but  binding  on  tlie  defendant.  (8ione  v.  WiUiamit 
40  Barb.  ^.)  Ajudgment  may  be  confessed  on  tiie  trial  witiMMit  the  fomoaiir 
ties  prescribed  by  the  Reyisod  Statutes.    (Oatet  v.  Ward,  17  Barb.  424) 

a.  A  JUSTICE  OF  THE  PEA€B  HAS  NOT  JURI8DI0TIO1I  OF  TBM  VQUA>y^a 

ACTIONS,  namely :  Actions— 

To  charge  the  separate  estate  of  married  woviea.  (€k»fk  v.  Brooke  91  Baijb. 
546.) 

For  ii^ury  to  the  property  amounting  to  an  assault  on  the  penoB*  (JESM 
V.  Hogeboom,  4  Denio,  458,  and  see  BuU\.  CoUon,  22  Barb*  H) 

For  converting  p«*sonal  property  where  the  oompUint  dakm  mope  ^um 
(|900},  (BeOinger  t.  Ford,  14  Barb.  250^  although  the  amount  cOaimed  wa»  in- 
serted by  mistake,  (ki)  if  the  claim  had  been  |300  and  omt,  it  would  not  hai;« 
ousted  the  JusUoe  of  Jurisdiction.    {BoehoeU  t.  Peniu,  5  Barb.  578.) 

Against  a  Justice  fer  a  fiilse  return.    ( Worden  y.  Brow%,  14  How.  887.) 

For  damages  for  fhiud  in  the  sale  of  real  estate.  {White  y.  8eaceir.^^uA^, 
286.) 

Where  the  contested  demands  exceed  $400.  (S^toeU  y.  8tt9ph$,  8  Abb.  895.> 
If  the  accounts  have  been  settled,  the  balance  is  the  only  subsistent  ae- 
count ;  and  unless  this  balance  and  the  subsequent  accounts,  exceed  four 
hundred  dollars,  the  justice  has  Jurisdiction.  (Code,  sec.  54,  subd.  4 ;  ^ 
Cow.  481.) 

b.  The  matters  of  account  must  be  open  and  unliquidated  (2  Cow.  418); 
thus,  if  the  plaintiff  should  prove  a  claim  of  $800,  and  the  defendMit 
payment  on  account  of  $250,  the  Justice  must  rive  Judgment  for  the  ImiI- 
anoe.  (lb.)  But  if  instead,  the  defendant  had  proved  a  setoff  to  the 
amount  of  $250,  the  Justice  must  have  dismissed  the  complaint.  (10  WffiMt 
555,  557.) 

c.  A  clidm  for  a  balahce  of  $86  for  work  and  labor,  the  aggregate  of 
which  work  and  labor  amounted  to  $400,  reduced  by  payments  to  tiiA 
sum  first  named,  does  not  create  a  case  oi  mutual  accounts.  Paymenta 
on  account  are  not  in  any  proper  sense  items  of  that  account  in  fi»ror  o$  a* 
defendant  The  account,  although  reduced  by  payments,  is  on  one  ^de 
only.  {WardY.Inffraham,  1  R  D.  Smith,  588.)  It  is  otherwise  when  the cto^ 
fence  seeks  to  set  off  items  arising  in  a  course  of  mutual  dealing,  wbkli 
themselves  constitute  an  afflrmath^e  claim  in  the  defendant's  fi^ror.  and 
which  have  not  been  specifically  impropriated  as  paymente  in  redaction  ofi 
the  plaintiff's  claim,    (lb) 

d.  Where  the  plaintiff  in  an  action  arising  on  contnct,  and  fbr  the  recov- 
ery of  money  <mly,  proves  contested  demands  which  with  those  establi^wd 
by  the  defendant  exceed  $400  in  amount,  a  case  anaea  in  which  a  Justice 
of  the  peace  has  no  Jurisdiction ;  and  demands  contested  by  the  pleadings,, 
but  admitted  on  the  trial  are  ^piroved^^  within  the  meaning  of  that  word  aa 
used  in  this  subdivision.  The  admission  at  the  trial  dispenses  with  other 
evidence,  and  is  itself  the  proof  on  which  the  Justice  acts.  A  plaintiff  is  not 
required  to  commence  an  action  in  a  Justice's  court  and  prove  demands 
whidi,  with  those  proved  by  the  defendant  shall  ^exceed  $400,  and  then  be 
dismissed,  as  a  necessary  preliminary  to  suing  in  a  court  of  record.  (StikoeU 
V.  Staples,  8  Abb.  865 ;  5  Duer,  691.) 

e.  Where  the  purchaser  of  an  unfinished  house,  by  the  consent  of  the  sel- 
ler retained  $500  of  the  consideration  money,  to  be  applied  to  the  comple- 
tion of  the  building,  and  in  an  action  by  the  seller  brought  in  the  couit  of  . 
common  pleas  among  other  things  to  recover  a  part  of  that  sum  as  pur- 
chase-money due,  it  appeared  that  it  had  been  so  expended  pursuant  to  the 
agreement  under  whidi  it  was  reserved,— held  that  such  expenditure  was  to 
be  deemed  to  all  intents  a  payment,  and  that  the  fects  did  not  show  a  case 
of  mutual  accounts  within  the  meaning  of  this  subdivbion.  {Brady  v.  ZHnv 
brow,  2  E.  D.  Smith,  78.) 
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Ib  &  CMW  of  matOAl  aooounts  where  the  claims  of  both  parties,  etch 
agafaBSt  tke  other,  amount  together  to  more  than  ft400,  one  or  the  parties 
caniMil  sue  the  other  in  a  Ju8tice*B  court,  but  must  bnng  his  action  in  a  court 
<tf  record.    (M.) 

In  order  to  oust  a  justice  of  jurimllction  on  the  ground  that  the  total 
of  the  aoooontB  on  both  rides  exceed  $400,  Uie  fact  must  be  proved  b?  legal 
eyidence,  and  the  evidence  must  leritimately  tend  to  establUh  such  fact 
{BtHbpr  T.  Baion,  35  Barb.  122.)  Where  the  amount  of  the  accounts  still 
subsisting  is  a  question  of  ihct,  and  the  evidence  is  conflicting,  the  determin- 
atkn  of  the  justice  on  that  point  is  as  conclusive  as  on  any  other  oue^tioo 
of  &ct  where  his  jurisdiction  is  not  aflbcted  by  hiii  finding ;  and  ii  under 
such  circumstances  the  justice  decides  that  the  accounts  of  the  parties  as 
proved  exceed  $400,  and  that  he  is  therefore  oustinl  of  his  jurisdiction,  the 
covn^  court  has  no  ri^ht  to  reverse  his  judgment  on  appeal,    (id.) 

c  In  an  action  in  which  the  plaintiff'  demanded  judinneut  for  $336  and 
interest,  the  defence  was  payment  and  a  counter-claim  of  $200 ;  on  the  trial 
before  a  referee  he  found  the  plaintiff*B  claim  to  be  $260  92,  and  that  the  de- 
fendant had  made  payments  on  account  to  the  amount  of  $d5  85,  and  had  a 
counter-claim  to  the  amount  of  $136  43, — held  the  accounts  between  the 
parties  did  not  exceed  $400.    (OHm  v.  CronJchite,  15  How.  280.) 

On  its  bein£  proved  that  the  amounts  exceed  $400,  the  Justice  is  required 
to  enter  a  juo^oit  of  discontinuance,  with  costs.  (10  Wend.  559.  Bee 
§  344,  sub.  3  poft)  The  decision  of  the  justice  that  the  accounts  proved  ex- 
ceed $400,  cannot  be  reviewed.    {Parker  v.  Eaton,  25  Barb.  122.) 

The  statute  declaring  that  no  judge ^of  an^  court  can  sit  as  such  in  ai^ 
cause  in  which  he  is  a  party,  extends  to  justices  of  the  peace.  (BaUwin  v. 
MeArthur,  17  Barb.  415,  and  see  Chapin  v.  ChurehiU,  12  Ilow.  367 ;  Be  Ilopper, 
5  Puge,  489.)  8o  does  the  law  of  1847,  ch.  280,  s.  81,  forbidding  a  judge  to  act 
in  any  cause  in  which  he  has  been  counsel.  (UarringUm  v.  Andrews,  12  Abb. 
9Afi     r^A'-wr  rVk^*  \    n.tii  tKA  <i«a«n*A  r#ti4«i/iri;n»>  a  wxai^t^nr  <%/  #^f  clcrk  to  a  judire 
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142 ;  Bray  t.  AndreaSyl  E.  D.  Smith,  887 ;  Began  v.  Baker,  2  id.  22;  oontn, 
see  (hrTiM  t.  BmnsU,  11  Barb.  657 ;  Smith  v.  Jewctf,  12  ib.'  21) ;  but  where  the 
defendant  was  summoned  to  answer  the  plamtifrs  **  oompUimt  for  money  due" 
{SUkman  v.  Boiger^  4  K  D.  Smith,  286),  or  to  answer  the  complaint  of  J.  W. 
B.  for  $100  dama^  in  the  action  on  contract,  it  was  held  sufficient  (Bray  v. 
Andrea^g,  1  id.  887) ;  and  where  the  summons  was  "  to  answer  the  complaint 
for  professional  services"  {BisseU  v.  Dean,  3  id.  172)  and  also  where  the  sum- 
mons required  the  defendant  to  answer  in  "  civil  action  for  damage  and  fidse 
representation  in  the  sale  of  a  horse,"  on  appeal  it  was  held  sufficient.  The 
particular  plea  need  not  be  stated.  (Ddancey  v.  Nagle^  16  Barb.  97 ;  Humphrey 
V.  Pisrsaru^  28  Barb.  818.)  The  summons  omitting  to  state  the  plea,  or  the 
nature  of  plaintiffs  claim,  is  no  cause  for  reversing  the  judgment  (vorneU  v. 
JJwi7k!tt,llBarb.  667.) 

a.  A  summons  stating  a  cause  of  action  for  more  than  $100,  was  formerl  j. 
held  to  be  a  nullity  (Yager  v.  Eimnahy  6  Hill,  681) ;  but  now  although  a  sum- 
mons issued  by  a  justice  claims  damages  exceeding  |200,  the  de^dant  is 
bound  to  appear  in  the  action,  inasmudi  as  justices  of  the  peace  have  jurisdic- 
tion of  some  actions  wherein  judgments  are  claimed  for  sums  over  $200 
(Humphrey  v.  Pereone,  28  Barb.  318) ;  and  claiming  ^00  and  owr  would  not 
render  the  summons  a  nullity  (BocteweU  v.  iVine,  5  Barb.  678).  A  justice  ac- 
quires no  jurisdiction  inhere  the  defendant,  beinj^  a  non-resident,  is  sued  by  a 
smnmons,  returnable  more  than  four  days  after  its  date,  or  served  leas  than 
two  days  before  the  return  day  (Bobinaon  v.  Weet^  11  Barb.  800). 

b.  In  an  action  to  recover  penalties  for  the  violation  of  the  excise  law,  it  is 
a  sufficient  endorsement  of  the  summons  if  it  state  that  such  summons  is  is- 
sued *'  according  to  the  provisions  of  tit  #,  p.  1,  ch.  20  of  the  statute  of  excise 
and  the  regulation  of  taverns  and  groceries.^*  (Perry  v.  Tynen,  22  Barb.  187 ; 
and  see,  as  to  indorsement,  Andrews  v.  Harrington^  19  id  343 ;  ifaraelis  v.  Sea- 
man, 21  id.  819 ;  Avery  v.  J^aek,  17  Wend.  86 ;  Board  qf  Exdee  of  Saratoga  v. 
Doherty,UUow.46.)    - 

Semble,  plaintiff,  may  fill  up  process  as  the  derk  of  the  justice.  (The  People 
V.  Smith,  20  Johns.  68 ;  see,  contra,  Borrodale  v.  Leek,  9  Barb.  611.) 

e.  Short  Snmiiiona— A  short  sunmions  aCgainst  a  non-resident,  allowed  by  § 
88  of  the  non-imprisonment  act  issues  of  course,  without  security,  although  the 
plaintiff  is  idso  a  non-resident  (Aekerman  v.  Pinch,  16  Wend.  662;  but  see 
AUen  V.  Stone,  9  Barb.  60).  A  non-resident  of  the  county  must  be  proceeded 
against  by  short  summons  or  attachment  (Thompson  v.  Bayre,  1  Denio,  176). 
An  action  mav  be  commenced  af^ainst  a  resident  corporation  bv  short  sum- 
mons if  the  plaintiff  is  a  non-resident  and  furnishes  the  requisite  bond  and 
affidavit  (TTOdev.  Jr.  T.  and Hariem R  R  Co.,1  Hilton,  8(W);  but  only  on 
these  conditions  (Belden  v.  N.  T.  and  Harlem  R  B.  Co.,  16  How.  17). 

To  authorize  the  issuance  of  a  short  summons  the  &cts  which  warrant  it 
must  be  shown  affirmatively  (AUen  v.  SUme,  9  Barb.  60 ;  Spenry  v.  Major,  1  E. 
D.  Smith,  861).  As  to  what  is  sufficient  proof  see  Waiere  v.  Wkittmore,  18 
Barb.  684. 

An  action  to  recover  back  illegal  fees  exacted  by  a  non-resident  defendant 
as  an  attorney  cannot  be  commenced  by  short  summons  (WatfrsY.  JVhitte- 
more,  22  Barb.  693). 

d.  Attaohment. — To  authorize  the  issuance  of  an  attachment  an  affidavit 
must  be  presented,  and  a  bond  with  surety  given  (Bennett  v.  Brown,  4  Coms. 
264 ;  Davis  v.  MarshaU,  14  Barb.  96).  The  affidavit  is  sufficient,  if  it  shows  the 
defendant  is  a  non-readent,  that  plaintiff  has  a  debt  against  him  of  a  specified 
amount,  arising  on  contract  (Van  Kirk  v.  Wilds,  11  Sorb.  620),  or  for  a  tort 
(Pope  V.  Hart,  86  Barb.  680.)  An  oral  statement  of  a  witness  under  oath,  writ- 
ten down  by  the  justice,  although  not  signed  by  the  witness,  is  a  sufficient  af- 
fidavit (MitUus  V.  Shafer,  8  Demo,  60) ;  but  an  oral  statement  not  reduced  to 
writing  is  not  sufficient  {O&mfurt  v.  OiQespie,  18  Wend,  404).  The  justice  may 
take  into  consideration  an  affidavit  made  by  another  plaintiff  to  procure  au 
attachment  against  the  same  defendunt  (Oofver  v.  VanVaien,  6  How.  102).  An 
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affldayit  stadng  &cts  indicating  an  intent  to  defraud  is  inaniBcient ;  it  most 
state  a  belief  of  a  frandolent  intent  (id.  Hitter  y.  Brinkerhoff,  4  Denio,  118; 
P&peY.  Bart,  35  Barb.  630;  Oolver  t.  Van  Valen,  6  How.  lOS);  and  the  &ct<« 
most  also  be  stated  (amUhY.  Lwt,  14  Wend.  237;  ConneUy.  Xoacrffe,  20  id.  11-, 
.S«<!ieartv.  .Brc4cw/16  Bart.  367; /?WT.F5(Ba^  Campy,  mbetts, 

2  &  D.  Smith,  20 ;  3  Code  R  45).  The  &cts  most  be  swom  to  positively,  not 
on  heUef  (Johnson  y.  Mon,  20  Wend.  145 ;  FuU(m  y.  Beaton,  1  Barb.  552).  An 
affidavit  in  which  the  &ct8  are  stated  on  the  belief  only  of  the  deponent  is 
tatally  defective  (Dewey  v.  Oreene,  4  Denio,  98.;  Mott  v.  Lawrence,  9  Abb.  196). 
Hie  objection,  if  made  in  due  time,  is  not  waived  by  the  defendant  pleading 
after  his  objection  is  overruled  (Avery  v.  Saek^  17  Wend.  85 ;  Shannon  v.  Com- 
etotk,  21  ki  457 ;  Wheder  v.  Jjmipman,  14  Johns.  R  481) ;  but  pleading  with- 
out previously  objectjmg  is  a  wtuver  (tici  Swartwout  v.  Moddii,  5  Hill,  11^  Hiis 
principle  is  confined  to  cases  where  the  olijection  is  to  process  to  bnng  the 
party  mto  court ;  for  other  objections  improperly  overruled,  are  sometimes 
waived  by  afterwards  going  on  wit)!  the  suit  (8  Hill,  180, 490 ;  5  td.  428).  It 
the  affidavit  contains  some  evidence  for  the  justice  to  act  on,  the  proceeding 
win  not  be  reversed  for  insuffidency  <^  proof  (Boeer^fiM  v.  Boward,  15  Barb. 
64<n;  and  cannot  be  questioned  in  a  collateral  proceeding (£iM0dK;  v.  Orcmt.M 
id,  144).  An  Affidavit  that  defendant  kept  concealed  to  avoid  service  of  a  war- 
rant  not  diowing  the  kind  of  warrant,  held  insufficient  (Lynde  v.  Montgomery ^ 
15  Wend.  461.)  Proof  that  defendant  has  removed  prmiNerty,  or  made  a  mort- 
gage, without  showing  an  intent  to  defraud,  is  not  suflocient  (Conndl  v.  Lae- 
eeiU,^yfm^ri\  Bmnfieldy.H(ward,\^0%j^.^4!l^',  Mott  v.  Lawrenee,  9 
Abb.  196;  17  How.  559.) 

Secuxitj  ntoflt  be  gtvan  in  Hie  form  of  a  Bond. — {Bomer  v.  Brindeerhoif,  1 
Denio,  lS4t;  Bennett  v.  Brown,  4  Coms.  254;  D(wis  v.  Marshall,  14  Barb.  96,) 
by  plaintiff  or  some  one  on  his  behalf  with  surety.  (Miiiitu  v.  Shafar,  8  Denio, 
60.)  It  must  truly  describe  the  action.  (Contort  v.  QUleepie,  13  Wend.  40li 
The  condition  of  the  bond  extends  to  the  final  result  of  the  proceedings.  (Ball 
V.  Gardner,  21  Wend.  290 ;  see  Fmno  v.  Diekeneon,  4  Denio,  84)  and  aU  dama- 
ges sustained  by  the  attachment  (Groat  v.  Gittespie,  25  Wend.  888 ;  Wineor  y. 
OreuU,  11  Paige,  57a;  and  see  Earl  y.  Spooner,  8  Denio  246 ;  Bennett  v.  Brown, 
81  Barb.  15a) 

An  attachment  on  the  ground  that  defendant  has  left  the  county  with  intent 
to  defraud  liis  creditors  must  be  returnable  not  less  than  six  nor  more  than 
twelve  days  from  date.    (Johnson  v.  Moss,  20  Wend.  145.) 

A  non-resident  sued  by  long  attachment  may  waive  the  irregularity,  and 
take  his  remedy  on  the  bond.  (Bowne  v.  Mettor'^  Hill,  496.)  A  long  attach- 
ment, regular  on  its  isuce,  protects  the  oflScer.    (Webber  v.  Gay,  24  Wend.  485.) 

An  attachment  actually  levied  has  priority  over  an  execution  in  the  Sheriff's 
hands,  but  on  which  no  levy  has  been  made  (Bay  v.  Baroourt,  19  Wend.  495 ; 
Dvbois  V.  Bareourt,  20  til  41) ;  but  to  preserve  priority,  plamtiff  must  proceed 
with  due  diligence  (Tan  Loan  v.  KUne,  10  Johns.  129 ;  SterUng  y.  Weleome,  20 
Wend.  288),  and  suffer  its  removal  out  of  the  county  (id.) 

On  a  claim  by  a  third  party  to  goods  attached,  the  bond  for  their  deliver>^ 
must  be  for  double  the  value  of  the  goods  attached.  (Kamena  v.  Wanner,  6 
Abb.  198.) 

On  plaintiff's  recoyerfaigjudgment,ifan^>peal  is  duly  taken,  the  attached 
prOTerty  must  be  released.  (Keysery.  TFot^HPi^,  7  Barb.  650 ;  8  Code  R  288 ; 
and  see  Moore  v.  Somerindyke,  1  Hilton,  199.) 

Where  an  attachment  issues  on  the  ground  that  defendant  has  departed  with 
mtent  to  defraud,  Ac.,  judgment  should  be  entered  without  a  summons.  (Stew- 
art V.  Brown,  16  Barb.  867T) 

A  return  of  a  levy,  without  stating  that  a  copy  of  the  attachment  was 
served,  is  not  snflkient  ( Wittard  v.  Sjperry,  16  Johns.  121^  A  return  of  levy 
on  uroperty.  without  saying  of  ike  dtfendamt,  or  a  return  of  delivery  of  a  copy 
witiiout  saying  a  certified  copy,  held  suffidient.  (Johnson  v.  Moss,  20  Wano. 
145 ;  Van  mA  ▼.  WOds,  ll%urb.  520.) 
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The  attachmMit  must  be  served  personally,  if  defendant  ca&  be  found :  if  not 
senred  personally,  a  summons  must  issue.  (Tafflor  ▼.  Barker^  1  E.  D.  Smitli, 
891.)  A  return  that  defendant  could  not  be  found  in  the  county,  is  equivalent 
to  a  return  that  no  personal  service  has  been  made.  (Baaenfiela  v.  Rotoard^  15 
Barb.  546.) 

On  an  attachment  against  joint  debtors,  a  return  showing  service  on  one 
only,  does  not  authorize  the  justice  to  proceed.  (McDod  v.  Cook,  2  Corns.  110 ; 
see  Fbgg  v.  Child,  18  Barb.  246.) 

'Warrant — A  warrant  is  the  only  process  by  which  a  person  can  commence 
an  action  for  a  tort  before  a  justice  of  the  peace  of  the  county  in  which  he  re- 
sides against  a  non-resident  of  such  county ;  and  in  all  cases  on  application  fbr  a 
warrant,  except  where  the  action  shall  have  been  commenced  hv  summons,  the 
applicant  skafi,  by  affidavit,  state  the  facts  and  circomstanoee  within  his  knowl- 
edge, showing  the  grounds  of  his  i^i^catton.  (Pope  v.  ffofrt,  85  Bsrb.  680 ; 
28  How.  215.)  An  affidavit  which  stated  positively  that  the  applicant  was  a 
resident  of  the  county,  and  that  the  defendant  was  a  resident,  and  also  UMit,  as 
he  vorily  belieoed,  he  lutd  a  good  cause  of  action  against  thm  defendant  for  fraud 
and  deceit  in  the  sale  by  lum  of  a  certain  pair  of  horses  to  plaintiff,  was  he^ 
sufficient  {Id,)  The  applicant  for  a  warrant  may  prove  the  facts  necessary 
to  its  issuance.  (Tfeny  v.  Fargo,  10  Johns.  114 ;  BimU  v.  HiO^  8  Wend.  880j 
The  requisite  security  may  be  by  a  deposit  of  money  {Wheelock  v.  Brinkerhqf^ 
18  Johns.  481) ;  but  a  note  to  the  justice,  requesting  hhn  to  let  plaintiff  have  a 
wajTsat,  and  that  the  writer  would  be  "  answerable  for  the  costs,"  is  not  a 
sufficient  security.  {Money  v.  Tobias,  12  Johns.  422.)  The  security  extends  to 
coals  on  appeal.  {Tnicer  v.  NichoU,  7  Wend.  484)  Omitting  to  state  the  fiu;ts 
which  entitte  the  par^  to  a  warrant  is  a  jurisdictional  defect.  {Loder  v.  Phdpe^ 
18  Wend.  46 ;  Money  v.  Tobias,  12  Johns.  422.)  A  wanant  in  &vor  of  two 
plaintifBi,  partners,  cannot  issue  on  an  affidavit  that  one  is  a  non-resident. 
{Lhmea  v.  8u4heriand,  11  Wend.  56a)  The  defendant  must  be  brought  befora 
the  justice.  iColtin  v.  Luther,  0  Cow.  61.)  Security  taken  for  his  am)earamce 
is  void.  (Mtiiard  v.  Ca^fieid,  5  Wend.  61.)  Bail  cannot  surrender  llieir  prin- 
cipal {TuUk  V.  Kip,  10  Johns.  104  j  Whitney  v.  Spmoer,  4  Cow.  80.)  The 
Justice  should  quash  the  warrant  oh  its  being  shown  that  the  defendant  had 
been  a  rende9t  thirty  days  before  warrant  issued.  {Shmnon  v.  Comrtoek,  21 
Wend.  457.) 

Service  of  8wmmanii-T-Where  the  plaintiff  is  a  constable  he  may  himself 
serve  the  summon&  (7W<ti0  v.  .fitin^.dCow.  486;  Putnam  y.  Mann,  H  Wead. 
^02.)  Service  on  the  2d  for  the  8th  day  of  the  month  is  in  time.  {Oohim^ 
Twrnpike  Boad  Co,  v.  Ba^ftcard,  10  Wend.  422.) 

The  service  should  not  be  on  Saturday  on  persons  who  keep  that  day  holy. 
(Laws  1847,  ch.  840 ;  Marks  v.  Wilson,  11  Abb.  88.) 

Return  of  Serviotf. — The  return  should  state  the  time  and  manner  of  service, 
and  the  statute  requirement  in  this  respect  should  be  strictly  complied  with. 
(  Wheeler  v.  Lampman,  14  Johns.  481 ;  L^a  v.  SUOman,  2  Cow.  418 ;  Stewo^  v. 
Bfnsih,  17  Wend.  517 ;  Putnam  v.  Mann,  8  id.  202.)  A  return  of  "  personally 
served,"  or  of  "  served  by  copy,*'  held  sufficient  as  to  manner  of  service.  {Legg 
V.  SUOman,  2  Cow.  418 ;  Tuttle  v.  Bunt,  id,  486 ;  Bughes  v.  Mulvey,  1  Sana. 
02;  B'dof  EkeeiK  of  Saratoga  Y.Ikhertiy,X^B.6yf,  46;)  but  where  the  return 
was  ''  served  by  copy,*'  without  stating  whether  the  service  was  a  personal 
service  by  copy^  by  leamng  a  copy,  was  held  not  sufficient.  {Foster  v.  Bagen, 
12  Barb.  547.)  Where  the  action  is  for  a  penalty  the  return  need  not  show 
that  the  statutory  endorsement  on  the  summons  was  also  served.  {B'd  ofBt^- 
em  of  Saraioga  v.  Doherty,  16  How.  46.)  Where  the  defendant  is  a  corpora- 
tion the  return  should  show  how  the  service  was  made.  .  {Sherwood  v.  Saraio- 
Sfadh  W.RB.  Co.  15  Barb.  650.)  The  justice  is  to  decide.whether  the  setmn 
^ows  a  service  sufficient  to  give  him  jurisdiction.  If  the  return  shows  suffi- 
cient personal  service  the  justice  ha^  jurisdiction,  and  if  the  service  was  not  iQt 
feet  sufficient  the  judgment  may  be  reversed  on  a^ppeal,  but  neither  the  i^etiwo. 
nor  the  judgment  can  be  questioned  collaterally.     {!{.  T.  d  Brie  R.  R  Co.  v. 


Digitized  by 


Google 


$54] 


jusncra'  COURTS  61 


Pwrdy,  16 Barb.  574;  J^VftsA  y.  BmiHn,  15  id.  47.)  In  an  action  against  a  rail- 
road cotniMiiy,  the  constable  returned  that  he  serred  the  summons  persooallj 
on  A  B,  neight  agent  Of  defendants,  at,  <&c.,  no  person  havingbeen  dfsignatea 
by  them  upon  whom  process  might  be  served,  and  that  no  <3Bcer  of  the  com- 
pany resided  within  the  county  on  whom  process  could  be  serred.  held  that 
del^dant  might  show  on  app^  that  the  service  was  unauthorisea,  as  there 
was  a  director  resident  in  the  ooonty.  (Wh^der  v.  N.  F.  dk  HofHem  R  B.  Co., 
^  Barb.  414.)  The  r^nm  is  prima  fiicie  evidence  of  the  te^ctB  therein  stated, 
(fci) 

The  Justice  may  allow  the  constable  to  amend  his  return  to  a  summons. 
(fisrry  v.  T^nan,  22  Barb.  187.) 

A  return  of  personal  service  indcH'sed  <m  the  sunmions  bv  the  Justice,  at  the 
request  of  the  constable,  but  not  subscribed  by  the  constable,  is  sufficient,  and 
confers  Jurisdiction  on  the  Justice.  {Beno  v.  /V>ufor,  20  N.  Y.  298  rev*g  s.  c.  »l 
Barb.  423.) 

An  entiy  m  the  docket,  ^*  Sept  1.  Sums  2  pers.  by  S.  B.  Ward,  Cons.  11 
T^  appears,''  was  held  no  evidence  of  the  service.  (Manning  v.  Joknaon,  7 
Barb.  457.) 

On  summons  against  two  or  more  Jointly-liable,  a  return  of  service  on  one' 
defendant  <mly  gives  jurisdiction  to  proceed  in  form  agidnst  all  the  defend- 
ants. {Fogg  V.  ChM^  18  Barb.  246.)  Cm  attachment  it  Is  otherwise.  {MeDoti 
v.  Co6k,  2  Coms.  110.)     * 

Appoaranoe. — The  parties  may  now  appear  In  person  or  by  attorney, 
ftmn^ly  it  was  otherwise,  {Smith  v.  Qoodneh^  5  Johna  858,)  but  attomevs-at- 
law,  as  sudi  are  not  recoffnized  in  Justices'  courta  (Hugh  v.  Mukeyjl  Bandf. 
«2 ;  Cohen  v.  DuporU,  ui.  260 ;  see,  however.  Laws  1862,  ch.  484.)  The  same 
person  cannot  appear  as  attorney  for  both  parties.  {Sherwood  v.  8a/ratoga  R. 
R  Co.j  15  Barb.  650.)  And  the  constable  who  served  the  process  cannot  ad- 
vocate the  cause ;  he  migJU  appear  on  the  return  day,  and  present  plaintiffs 
demand,  but  could  not  prove  the  cause  of  action.  (Fbrd  v.  Smith,  11  Wend. 
73 ;  Kitffe  V.  Baker,  id.  354)  The  wife  of  one  of  the  parties  was  allowed  to  ap- 
pear for  him.  (Hughes  v.  MnJhey,  1  Sandf  92.)  The  attorney  raiust  be  duly 
authoiized  to  appear,  and  an  authority  "  to  coUect "  is  sufficient  authority  to 
appear.  (McMinn  v.  lUehtmeg&r^  mil,  286.)  The  attorn^  must  prove  his 
authority  to  appear  {Fhnning  v.  Trowbndge,  5  Hill,  428,)  and  if  the  authority 
Is  in  wnting,  fts  execution  must  be  duly  proved  ATimm&rman  v.  Morrison  14 
Johna  869Jif  hasted  upon.  (Qee  Hirshfletd  y.  Landman^  S  K  T).  Smith,  iOS ; 
Bmh  V.  miUr,  18  Barb.  481.)  Omittins:  to  object  on  Uie  trial  to  the  authority 
of  the  party  to  appear,  is  an  admimon  of  his  authority.  (Aekerman  v.  Finch,  15 
Wend.  652 ;  and  see  Treadwsa  v.  Bruder,  3  E.  D.  Smith,  596.)  The  iustice  can- 
not act  on  his  own  knowledge  of  the  authority  ;  there  must  be  proof  before  him. 
(Beaeer v.  V<m  Every,  2  Cow.  429 ;  Lestery.  Crary,  1  Denio,  81 ;  WHoox  v.  ClemmU, 
4  id.  60.)  As  to  what  is  sufficient  proof  of  authority  to  appear,  see  Warren  v.  jHW- 
mer,  8  How.  419 ;  Andrews  v.  Harrington,  19  Barb.  343 ;  thtderhtU  v.  Tayhr,  2 
Bwb.  348 ;  Armstrong  v.  Craig,  18  Barb.  387 ;  Bunker  v.  Laison,  1  R  D.  Smith, 
«0;  Bureh  v.  Wes^m,  5  N.  Y.  Leg.  Obs.  178. 

BSect  of  Appeaomioe. — ^All  defects  in  the  summons  and  service  there- 
of; are  cured  by  appearance  and  answer  without  objection  (Heilner  v.  Burros, 
8  Code  R  17  ;  Ctuknffium  v.  PhMps,  1  E.  D.  Smith,  417 ;  Andrews  v.  Tlu>rp, 
lb.  615 ;  Bray  v.  Andreas,  ib.  887 ;  Hogan  v.  Baker,  2  ib.  22,)  and  an  appearance 
of  a  defendant  in  person  or  by  attorney,  on  the  return  of  an  attachment,  gives 
the  justice  Jurisdiction  to  prooeed  without  issuing  a  summona  (Conway  v. 
J^NfcA»n«,9Barb.878.) 

Where  a  summons  is  issued  by  a  Justice  not  residing  in  the  same  town  with 
either  of  the  parties,  nor  in  an  adjoining  town,  the  defendant  is  not  in  order  to 
avwl  Mmself  of  his  objection  to  Ae  Jurisdiction,  bound  to  appear  and  object 
If  he  does  not  appear  a  Judgment  rendered  will  be  voidable,  on  an  ap- 
peal Old  assig^ent  of  error  fai  fact,  (T^any  v.  OiBMtrt,  4  Batb.  820,)  and  flie 
ttme  niie  applies  to  a  non-resident  defendant  sued  by  a  lone  summons.  {WU- 
ifcuv.  Tr»S&-,28Bafb.669,aBd  t^BwkY.WaUrbiiry,  Iff  Barb.  116;  Fiteh 
T.  JiMliR,  \^^  47.) 
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a.  ProniMwting  to  oall  mod  tiy  ActloiL— The  proTiiion  requiring  tl» jmtioe 
to  wait  one  hour  after  the  hour  appointed  applies  to  ttie  return  day.  (AUen  ▼. 
3Ume,  9  Barb.  60,)  an  acljoumed  hearing,  (8nerv>ood  y.  Saratoga  A  W.  U.  R  Co. 
15  Barb.  650,)  and  where  the  trial  is  necessarily  held  open  to  a  fhture  day. 
{Clark  V.  GarrUcm,  8  Barb.  872.) 

b.  After  the  Justice  had  called  throueh  his  list  of  causes,  a  defendant  who 
was  in  waiting  asked  his  cause  to  be  culed,  and  was  informed  by  the  justice 
that  there  was  no  such  cause ;  whereupon  he  left  the  court ;  and  it  was  held 
that  the  Justice  could  not  afterwards,  and  in  the  defendant's  absence  proceed 

.   with  the  cause.    (MurUng  v.  Grote^  8  Abb.  109.) 

e.  Discontinuance  of  Action  by  NaorApfpeaianoe, — ^The  action  may  be  dis- 
continued by  the  non-attendance  of  the  justice  or  the  plaintiff  on  Uie  return  day, 
or  any  a^  oumment  day  within  one  hour  after  the  hour  appointed  (Lynsky  y .  Fn^ 
degraa,  2  £.  D.  Smith.  43 ;  Bprague  y.  8hsd,  9  Johns.  140;  Green  y.  Aiwa,  13 
id,  469.)  The  discontmuance  may  be  waiyed  by  consent  (Sioddard  y.  Sohnes, 
1  Cow.  245) ;  and  where  the  justice  did  not  arriye  before  the  expiration  of  the 

•  hour,  but  soon  afterwards,  and  after  defendant  had  left,  but  he  caused  his  ar- 
riyal  and- desire  to  proceed  with  his  trial  to  be  made  known  to  defendant,  and 
the  defendant  attended ;  objected  to  the  trial  proceeding,  and  refused  to  take 
part  therein,  yet  the  justice  proceeded,  on  appeal  it  jyas  held  regular.  {EvereU 
y.  lAsk,  1  Code  Rep.  70;  and  see  CameU  y.  BenneU,  11  Barb.  657 iMffer  y. 
J?fe^,  15  Jo:ins.604;  Barber  y.  Parker,  11  Wend,  51;  WUde  v.  JDunn.  11 
Johns.  459 ;  Baldwin  y.  Gafrter^  15  id.  496;  WiUxw  y.  Clement,  4  Denio,  160.) 
Thejustice  may  postpone  callmg  the  case  under  special  circumstances.  (Hunt 
y.  Wiekwire,  10  Wend.  102 ;  Ohambeiiam  y.  Lovet,  12  Johns.  217 ;  Pickert  y. 
Ikenter,  12  Wend.  150.) 

d.  Defendant  appearing  pending  the  trial— Defendant  appearing  before  the 
plaintifTs  case  is  closed,  should  be  permitted  to  make  a  defence  {Sweet  y. 
Coon,  15  Johns.  86 ;  Pickert  y.  Dexter,  12  Wend.  150 ;  AUen  y.  Stone,  9  Barb. 
60 ;  Mead  y.  Darragh,  1  Hilton,  895 ;  Atwood  y.  AusUn,  16  Johns.  180 ;  CoMn 
y.  Corwin,  15  id.  557),  unless  where  he  does  not  appear  on  the  return  djEty,  and 
the  cause  is  acyoumed.  (SmM  y.  Loucke,  11  Johns.  69 ;  see  19  Johns.  ^ ;  8 
Cow.  87;  1  Wend.  143;  12  itf.  150;  15  «.  557;  4  Den.  576.) 

e.  Defendant  cannot  be  admitted  to  defend  after  Ae  cause  has  been  snb- 
mitted  {The  People  y.  Lynde.  8  Cow.  188 ;  M(mtford  y.  Hughee,  8  E.  D.  Smith, 
591),  nor  after  Judgment  {AlbwrUe  y.  McCready,  2  K  D.  Smith,  89 ;  Sperry  y. 
Mc^,  1  id.  861 ;  Appleby  y.  Strang,  1  Ab.  143.) 

/  Adjoomments. — ^Thejustice  has  power  on  the  return  day  of  his  own  motion 
to  adjourn  not  exceeding  eight  days  {Thompaon  v.  S(wre,  1  Denio,  175 ;  Fan- 
ning y.  Trowbridge,  5  HiU,  4^8 ;  NelUs  y.  McCwrn,  85  Barb.  115),  and  where  the 
eiffhth  day  is  Sunday,  the  adjournment  may  be  to  the  following  Monday. 
{SpeideU  y.  Fash,  1  Cow.  284.)  Although  a  justice  may  acUoum  on  his  own 
motion,  yet  where  he  does  not  do  that,  but  acyoums  on  defendant's  applica- 
tion and  a^;ainst  the  wishes  of  plaintiff  and  wiUiout  requiringoath  or  bail,  the 
action  is  discontinued.  {Peek  y.  Andrewe,  32  Barb,  w.)  The  adjournment 
must  be  to  a  day  certain.  ( WUoox  y.  Clement,  1  Denio,  160.)  An  irregular  ad- 
journment, or  for  longer  than  is  authorized  is  cause  for  reyersal  of  judgment 
{KimbaU  y.  Maek,  10  Wend,  297 ;  Palmer  y.  Green,  1  Johns.  Cas,  101 ;  Coiden  y. 
Bopkin,  8  Cai.  171 ;  Gamage  y.  La/w,  2  Johns.  192 ;  Dunham  y.  ffeyden,  7  id 
881 ;  Proudfit  y.  ffenman,S  id.  891 ;  McCarthy  y.  MePhereon,  11  id  407iPttyns 
▼.  Wheeler,  15  id.  492;  Be^fidd  y.  Florence,  2  E.  D.  Smith,  839;  Wwht  y. 
MeClaw,  3  id.  316 ;  AberhaU  y.  Boach,  id.  845 ;  McCoOum  y.  McClave,  1  Hilton, 
140 ;  8  Abb.  106) ;  but  a  party  asking  or  consenting  to  an  irregular  acyoum- 
ment  cannot  allege  it  for  erTOTjPeckY.  Mc Alpine,  S  Cai.  166 ;  Maeon  y.  Camp- 
teff,  1  Hilton,  291;  iM^Uy.jPTbraiiM,  2  £.  D.Smith,  389);  and  consent  may 
be  inferred  from  neglecting  to  object  {id. ;  KHmore  y.  Suydam,  7  Johns.  529; 
Fiero  y.  Beynolds,  20  Barb.  275) ;  and  the  parties  may  consent  to  a4)ourn,  and 
ftirthei;  that  (»n  the  adjourned  day  the  justice  may  again  adjourn.  (JS^dkMx^ 
son  y.  Brown,  1  Cow  255.)    Bat  a  second  adjournment,  on  a  written  consent, 
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but  in  the  absenoe  of  both  parties,  was  held  irregular  ^Wetki  y.  Lffcn^  18  Barb. 
580;  8ee.B^KM0U  Y.  Fiorence,  2  £.  D.  Smith,  840);  and  where  a  cause  was  ad- 
journed to  the  15th,  and  on  the  10th  one  went  before  the  justice  and  swore  he 
was  authorized  by  both  parties  to  ask  a  further  adjournment,  and  on  this  a 
farther  a4]o\imment  was  had,  held  that  a  judgment  on  such  acyoumed  day, 
defendant  not  appearing,  was  erroneous.  (Deiand  y.  Biehard9(my  4  Denio,  95 ; 
and  see  RawBon  y.  Orow,  4  R  D.  Smith,  18.) 

a.  In  general  a  justice  has  a  discretion  as  to  granting  an  adjournment,  and 
only  a  dear  abuse  of  that  discretion  will  be  error.  (Ondard(mk  y.  RanleU^  8 
Hid,  333 ;  Irroy  y.  Nathan,  4  K  D.  Sndth,  68 ;  and  see  Pmue  y.  Qkia9ifn,  8 
Johns.  409 ;  Baumn  y.  Qrtfw,  4  R  D.  Smith,  18.)  The  discretion  is  limited  to 
the  periods  within  which  power  to  direct  Uiem  is  given  by  law ;  and  an  un- 
authorized adjournment  amounts  to  a  discontinuance.  (PrcvdjU  y.  Eurmaniy 
8  Johns.  391 ;  Eogan  y.  Baker,  2  E.  D.  Smith,  22.)  Denying  an  application  for 
an  adjournment  made  orally  without  oath,  held  no  grouna  for  reYcrsing  the 
judgment  (Edwards  y.  DreWy  2  R  D.  Smith,  55) ;  but  revising  an  adjournment 
to  which  a  partjr  shows  himself  entitled,  or  imposing  improper  terms  as  a  con- 
dition of  the  afhoumment,  is  error.  (EasUm  y.  Goe,  2  Johns.  888 ;  Sdning  y. 
Whsedan,Sid  i5S]HemsiraeiY.Y<mng»,^id,  364;  Beekmany.  Wright.  11  id, 
44Si;Anmny,  Chase,  IS  id  4S2;(M>8s  y.  MoiilUm,  16 id.  409,)  Thejusticemay 
reftise  an  a^oumment  to  procure  a  witness,  if  the  other  party  will  admit  the 
fiMSts  expected  to  be  proYed  by  such  witness.     {BriU  y.  Lord,  14  Johns.  341. 

b.  Where  a  justice  adjourned  a  cause  with  the  proYision  that  if  the  defendant 
filed  security  he  should  have  a  further  adjournment,  and  the  defendant  filed 
the  security,  but  fiiiled  to  appear  on  the  acUoumment  daY,— held  that  the 
justice  did  right  in  proceeding  to  judgment  in  the  absence  of  defendant  (Jftift^r 
Y.  BM,  3  AU).  110). 

c.  Where  the  justice,  upon  the  plaintiff'  opposing  an  adjournment,  denied 
the  defendant's  application  to  adjourn,  and  afterwards,  without  proceeding  to 
trial,  departed  from  his  office  (it  does  not  appear  at  what  hour),  stating  that  it 
was  uncertain  at  what  time  he  should  return—the  deftedant  haYinf  left  the 
court,  the  justice  returned  about  three  in  the  afternoon,  resumed  nis  court, 
and  suffered  the  pl^ntiff  to  proceed  with  his  case  in  the  defendant's  absence ; 
on  appeal  it  was  held  that  the  justice  thus  absenting  himself,  worked  a  discon- 
tinuance of  the  action  {Lyntky  y.  P&ndergrast,  2  K  D.  Smith,  43). 

d  When  the  defendant  appeared  and  answered,  and  demanded  a  jury  trial, 
and  the  cause  was  adjoumea  to  procure  a  jury,  and  on  the  adjournment  day 
he  n^lected  to  appear,  held  that  the  justice  did  right  in  proceedinfi^  to  hear 
the  cause  without  a  jury  and  in  the  absence  of  the  defendant  (KiqHUriek  y. 
Oarr,  3  Abb.  117). 

e,  A  party  who  has  had  one  adjournment  after  issue  joined  cannot,  on  ten- 
dering security,  have  a  second  adjournment  without  showing  special  cause 
{Pdwen  Y.  LochjDood,  9  Johns.  138 ;  8L  John  y.  Benedict,  12  fd.  418 ;  Farringkm 
Y.  POyTis,  15  id  432).  And  the  special  cause  must  be  shown  by  affldsYit  VBd- 
wirde  Y.  Brew,  2  E.  D.  Smith,  55).  The  attorney  may  make  the  affldaYit  (Seers 
V.  Orandy,  1  Jcihns.  514\  To  entitle  a  party  to  a  second  adjournment  on  the 
ground  of  the  absence  of  a  witness  the  affldaYit  must  state  and  show  due  dili- 
gence to  obtain  the  attendance  of  such  witnesa  It  is  not  enough  to  allege 
Uiat  the  witness  was  not  within  reach  of  process  on  the  day  of  making  the 
afildaYit  (Christman  y.  Paul,  16  How.  17).  The  affldaYit  should  also  state  a 
reasonable  expectation  of  being  able  to  procure  the  attendance  of  the  witness 
on  the  adjournment  day  (Ond^dovik  y.  Eanktt,  3  Hill,  823) ;  and  that  the  party 
cannot  safely  proceed  to  trial  in  the  absence  of  such  witness  (Lynsky  y.  Pen- 
degrasi,  2  R  D.  Smith,  48). 

An  adjournment  on  the  ground  of  absence  of  wi^esses,  or  to  examine'a 
itness  on  commission  cannot  be  demanded  as  a  right  after  the  jniy  is  im- 
panelled (i^w*  V.  Baa,  8  Johns.  437 ;  Pormeiee  y.  Thompson,  7  Hill,  77 ;  Jtfirt- 
thewsy.  FeitteU,  2  R  D.  Smith, 90);  and  m  Ab&rhaU  y.  Boaeh,  11  How.  95,  it 
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ivmB  lidd  that  ui  a4)<H|niineDt  for  ten  days  aAer  a  trial  had  commenced,  with- 
oat  the  ooneent  and  in  the  ihce  of  an  objection  by  the  defendant^  to  enable  the 
phdntiff  to  obtain  the  attendance  of  a  witness,  rendered  the  subsequent  pro- 
ceedings and  Judgment  erroneous.  Upon  showing  that  a  witness  subpoenaed 
docs  not  attend,  and  on  giving  security,  a  defendant  is  entitled « to  a  second 
a^ionmment,  and  the  court  cannot  impose  any  terms  {Beekman  v.  Wright,  11 
Johns.  442 ;  Amin  v.  Ghcm,  13  m?.  462 ;  see  Bdshav)  v.  Code,  1  E.  D.  Smith, 
218).  Dangerous  sickness  of  defendant's  child  held  sufficient  to  entitle  him  to 
an  adjournment  (Bom  y.  8tuyte$arU,  8  Johns.  426).  Not  so  the  engag^nent  of 
coynsel  in  another  court  {Banney  v.  Qijoynne,  8  B.  D.  Smith,  69). 

a.  Security  on  Adjournment. — ^The  securi^  on  an  adjournment  mnst  be  in 
writing  (McNuU  v.  Johmon,  7  Johns.  IB ;  JSleioart  v.  MeOtiin,  1  Cow.  99). 
There  is  no  prescribed  form,  and  if  it  exceeds  the  requirement  of  the  statute 
the  surety  is  bound  by  it  {id.;  Fondey  v.  Cuyler^  1  Wend.  464). 

b.  An  erroneous  adjournment  does  not  make  the  Judgment  a  nullity ;  it  is 
good  until  rerersed  (aurd  v.  Shipman,  6  Barb.  621). 

e.  Adjourning  Comt.— After  a  trial  has  commenced,  the  Justice  may  con- 
tinue his  court  flrom  oue  day  to  the  next  if  the  exigencies  of  the  case  require 
it  (Day  v.  Wilbur,  2  Cai.  184) ;  but  semble,  not  merely  to  allow  either  party  to 
produce  Anther  proof  {Ch'een  v.  Angd,  18  Johns.  469) ;  and' generally,  after  a 
trial  is  commenced,  the  Justice  cannot  a^jbum.  unless  by  consent  of  partieB,  or 
because  it  is  impossible  to  finish  the  trial  within  a  reasomble  time  (6dwm€M  y. 
DreWy  S  K  D.  Smith,  65 ;  AberhaU  y.  Boach,  11  How.  95 ;  WigMy.  Mcdate,  8 
B.  D.  Smitu,  816 ;  SUyry  y.  Bishop,  4  i«.  42S ;  OibherUm  y.  Qinodhio,  1  Hflton, 
318 ;  BedJiM  y.  Florence,  2  E,  D.  Smith,  340 ;  Fairbanks  y.  Corlies,  1  Abb.  152). 
The  Justice  inspecting  the  note  sued  on  held  not  to  be  a  commencement  of 
the  trial  (Olney  y.  Bacon,  1  Johns.  142). 

d.  Where  a  cause  is  erroneously  held  oyer,  the  error  is  cured  by  the  parties 
afterwards  going  to  trial  on  the  merits  (Seymour  y.  BradfleUd,  85  Barb.  49). 


§  55;  [4S.]  Answer  of  TUle. 

In  every  action  brought  in  a  court  of  justice  of  the  peace, 
where  the  title  to  real  property  shall  come  in  question,  the  dc 
fendant  may,  either  with  or  without  other  matter  of  defence, 
set  forth,  in  his  answer,  any  matter  showing  that  such  title  will 
come  in  question.  Such  answer  shall  be  in  writing,  signed  by 
the  defendant  or  his  attorney,  and  delivered  to  the  justice. 
The  justice  shall  thereupon  countersign  the  same,  and  deliver 
it  to  the  plaintiff. 

See  €k>wen's  Treatise  on  Justices'  Courts,  vol.  1,  pp.  468  to  469,  and  vol.  2, 
pp.  ^2, 273,  as  to  when  it  may  be  said  that  title  comes  in  question. 

e.  An  issue  on  a  license  to  do  an  act  on  real  estate  which  would  otherwise 
be  a  tresspass,  does  not  present  for  trial  ''  a  claim  of  title  to  real  property." 
(Xa«r.ftey.  Bamum,  4  fland.  687;  Mullet  y.  Bayard,  15  Abb.  460;  UUer  v. 
Gifford,  25  How.  289.)  To  set  up  a  license  to  do  an  act  on  real  estate,  is  a 
very  different  thing  from  a  claim  of  title  (see  18  Wend.  569) ;  and  in  an  action 
for  tiOdng  away  rock  from  plahitiff's  land,  where  the  defendant  by  his  answer 
admitted  the  plaintiff's  title,  and  he  aUeged  that  he  entered  pursuant  to  a  con- 
tract by  which  he  was  to  remoye  the  rock,  and  was  to  haye  the  rock  as  part  of 
his  oampeasation,  it  %a8  held  that  a  claim  of  title  to  real  property  did  not 
arise.  (OBaUly  y.  Barnes,  4  Sand.  722.) 

/.  Title  embraces  the  ri^  to  the  possession,  and  eyerything  but  the  bare, 
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naked  poeaeasion.  (Wile  y.  Quackenlkm^  6  Hill,  437.)  Bat  the  qaestion  of  act- 
ual passession  19  not  a  question  of  title.  {Pr^dimia  Plank  Boad  Co.  y.  WaiU,  27 
Barb.  214 ;  Baihbone  y.  MeConneli,  20  Barb.  811.) 

a.  Wli^re  a  plaintiff,  in  his  complaint,  averred  the  ownership  and  possession 
of  a  i^ece  of  Isnd,  and  alleiged  an  entry  thereon  by  the  defendant,  with  teams, 
&C.,  and  the  ploughing  up  and  destroying  the  trees  crowing  thereon,  and  the 
defendant  in  his  answer,  alleged  that  he  entered  and  took  the  trees,  &c.,  by 
yirtue  of  an  agreement  made  between  the  plaintiff  and  the  defendant  for  the 
sale  of  the  premises  by  the  defendant  to  the  plaintiff, — it  was  held  that  the 
title  came  in  question  {Powdl  y.  Rutt^  1  Ck>de  Rep.  N.  8. 172) ;  but  an  answer 
setting  up  an  entry  and  claim  to  land  under  an  executory  contract  for  sale, 
was  held  not  to  constitute  a  claim  of  title.    (DolitUe  y.  JSmy,  7  Barb.  75.) 

b. '  Where  title  to  real  estate  is  not  pleaded,  the  Justice  is  not  ousted  of  hi« 
jurisdiction  because  it  may  be  necessary  to  proye  title  in  order  to  sustain  the 
oi^OD,  unless  such  title  is  disputed  by  the  defendant.  (Beilaw8  y.  Saeheit,  15 
Buh.97;Fr«laMaFiankJBbfad€o,  y.  Wait,  27  Barb.  2li;  Adams  y.  Bieers,  11 
Barb.  890.) 

«.  In  an  action  for  obstructing  a  right  of  way,  the  defendant  answered  a  gen- 
eral denial  On  the  trial,  the  defendant  proved  the  plaintiff  had  the  right  of 
way,  subject  to  certain  restrictions ;  held,  the  title  to  real  estate  was  not  in 
question.    (Hasting$  y.  Gle^n,  LE.  D.'  Smith,  402.) 

d.  The  question  of  title  to  land  is,  in  all  cases,  a  question  of  ownership.  The 
question  of  title  does  not  arise  in  an  action  to  recover  damages  for  the  breach 
of  an  agrement  to  convey  lands,  when  the  only  issue  made  by  the  pleadings  is 
whether  an  inchoate  right  of  dower  in  the  wife  of  defendant  was  a  subsisting 
incumbrance.    fSmiik  v.  Riggs,  2  Duer,^  622.) 

«.  In  an  action  for  killing  plaintiff's  cows,  the  answer  set  up  that  the  Harlem 
Railroad  Company,  being  possessed  of  a  tract  of  land  in  tlie  centre  of  the 
Fourth  aventie,  granted  Uie  defendants  permission  to  run  their  cars  over  a  rail- 
way laid  down  on  said  tract,  and  that  the  cows,  bein^  unlawflilly  upon  said 
tract,  were  killed  by  the  en^e  of  the  defendants,  while  lawfully  running  ap- 
said  tract.  Held  that  title  not  in  question.  {Lcmghurst  v.  New  York  and  New 
HoKn  R.  R.  Co.  m  the  N.  Y.  Com.  Pleas,  General  Term,  July  1853,  Daly  and 
Woodruff,  JJ.) 

/  Where  a  party  is  charged  with  a  liability  arising  out  of  his  being  owner 
of  land,  and  he  disclaims  being  the  owner  of  that  land,  this  raises  a  question 
of  title.  { Regina  v.  Hofrdsm,  22  Law  Jour.  Rep.,  N.  8.,  Q.  B.,  2^9 ;  18  Eng.  Law 
and  Eq.  R  403.) 

g.  Where  the  complaint  alleged  that  the  defendants  unlawfully  took  and 
earned  away  a  quantity  of  firewood,  the  property  of,  and  in  the  possession  of, 
the  plaintiffs,  and  converted  the  same  to  their  own  use,  the  defendants  an- 
swered, that  such  firewood  was  ktowti  and  cut  upon  the  Tonawanda  Reserva- 
tion, in  the  county  of  Cknesee ;  mat  such  reservation  is  Indian  lands,  and  is 
owned  and  occupied  by  the  Seneca  nation  of  Indians,  and  that  they  reside 
tbeneon ;  that  the  defendants  are  Seneca  Indians,  and  occupy  and  reside  on  the 
said  reservation,  and  are  member  of  the  said  nation ;  and  Uiat  in  their  own 
right  as  such  Indians,  they  took,  carried  away,  and  converted  said  wood,  us 
thev  lawfully  might  do.  Held  that  the  answer  set  up  title  to  lands  by  the  de- 
fendant.   {BnUih  V.  MiUen,  13  How.  325.) 

A.  Where  the  plaintiff  claim^  &  presumptive  right  of  way  through  the  defen- 
dant's premises  to  reach  premises  m  the  rear,  and  in  passing  through  the  de- 

•  ^      * .  .     ...  .,•       [»caaioned,  as  alleged,  by  the  defend- 

charging  that  the  plaintiff  had  no 
doubted  whether  or  not  title  came  in 
Lh,  367.) 

e  of  a  dog,  an  allegation  that  the 
re  he  had  no  right  to  be,  does  not  put 
,  8  R  D,  gmiih,  674) 
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A.  Where  in  an  action  by  the  assignee  of  a  lessor  of  a  lease  in  fte,  affainstaa 
assignee  of  the  lease,  to  reooyer  rent,  the  complaint  allM^ed  that  the 
plaintifT  became  the  owner  of  the  rent,  and  became  seized  in  tee  of  the  es- 
tate in  the  demised  premises,  and  the  defendant  denied  all  allegations  of  the 
complaint,— held  that  title  came  in  question.  (Main  y.  Cooper,  26  Barb.  408 ; 
35  N.  Y.,  180.) 

b.  Where  the  action  was  in  substance  the  former  action  of  waste,  and  the 
complaint  alleged  a  forfeiU^e  and  prayed  a  reooyery  of  possession ;  held  that 
title  appeared  m  question  on  the  &ce  of  the  complaint  [Sneyder  y.  Beyer^  8  EL 
D.  Smith.  285.) 

e.  In  an  action  for  fiUsely  representing  himself  to  haye  title,  and  thereby  ob- 
taining money  and  goods,  a  plea  of  the  general  issue  was  held  to  raise  a  ques- 
tion of  title.    (Broo&  y.  Ikhymple,  1  Manning's  Mich.  R  145.) 

d.  The  title  to  land  does  not  come  in  question  in  a  suit  to  recoyer  a  tax  paid 
by  mistake  by  the  plaintiff  on  a  lot  of  the  defendant's,  the  defendant's  title  to 
the  lot  being  disputed  on  the  trial    (Ntaon  y.  Jmhim,  1  Hilton,  818.) 

See  note  to  section  804,  pott. 


%  66.  [49.]   (Am'd  1861,  1868.)    Undertaking  to  he  given. 

At  the  time  of  answering,  the  defendant  shall  deliver  to  the 
justice  a  written  undertaking,  executed  by  at  at  least  one  suf- 
ficient surety,  and  approved  by  the  justice,  to  the  effect  that  if 
the  plaintiff  shall,  within  twenty  days  thereafter,  deposit  with 
the  justice  a  summons  and  complaint  in*  an  action  in,  the  su- 
preme court  for  the  same  cause,  the  defendant  will,  within 
twenty  days  affcer  such  deposit,  give  an  admission  in  writing  of 
the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the 
justice,  the  undertaking  shall  further  provide,  that  he  will,  at 
all  times,  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be  is- 
sued to  enforce  the  judgment  therein.  In  case  of  failure  to  com- 
ply with  the  undertaking,  the  surety  shall  be  liable  not  exceed- 
ing one  hundred  dollars. 

e.  Where  a  defendant  omitted,  within  the  prescribed  time,  to  admit  service 
of  a  summons  and  complaint  deposited  by  the  plaintiff  with  a  Justice  of  the 
peace  in  pursuance  of  this  section,  and  upon  the  plaintiff's  bringing  an  action 
upon  the  undertaking  deposited  with  the  justice,  the  defendant  moved  nn  the 
supreme  court  for  leaye  to  admit  service  of  the  siunmons  and  complaint,  and 
to  stay  the  plamtiff's  proceedings  on  the  undertaking,— held,  that  the  court 
liad  no  power  to  grant  such  relief  There  was  no  action  'pending  until  the 
service  of  the  summons.    (Davis  v.  Jones,  8  Code  Rep.  68 ;  4  How.  840.) 

/.  It  seems  that  it  is  not  necessary  for  the  plaintiff  to  give  a  notice  to  the 
defendant  of  the  deposit  of  the  summons  and  complaint  with  the  justice,  but 
the  defendant  is  bound  to  ascertain  for  himself  the  &ct  of  the  same  haying 
been  deposited,  at  the  peril  of  losing  his  right  to  answer,    (lb.) 

a.  Where  a  defendant  fails  to  comply  literally  with  the  terms  of  his  under- 
taking filed  under  this  (5dth)  section,  omitting  to  give  the  written  admissioii 
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of  serrice  of  the  summons  imd  oomplaint,  but  pats  in  his  answer  in  the  m- 
pieme  court,  and  the  plaintiff  accepts  it  without  such  admission,  held  a  sab- 
stantial  pafbnnance  of  the  undertaking,  and  the  *waiyer  does  not  afiect  the 
identltj  <^the  soitB  before  the  Justice  and  in  the  supreme  court  (Wtggim  y. 
TaObnad^  7  How.  401) 

(L  It  does  not  seem  necessary,  or  proper,  that  the  defendant  should  Join  in 
the  undertaking ;  nor  does  it  seem  necessary  that  the  undertaking  should  be 
under  seal ;  or  state  any  cmisideration ;  but  it  should  state  the  place  of  resi- 
dence of  the  surety,  and  be  acknowledged  by  him.  The  surety  must  Justii^ 
to  the  amount  of  $300.  (Thamptim  y.  Blatiehard,  8  Goms.  385 ;  and  see  17 
How.  894;  10  Abb.  454) 

b.  The  undertaking  when  approyed,  should,  it  is  presumed,  remain  in  the 
custody  of  the  Justice.  Perhaps,  in  case  of  two  actions  and  two  undertakings 
yrith  the  same  surety  in  each,  sudi  surety  would  haye  to  Justify  to  the  am(Mml 
of  $400.    (Amm.  4  How.  414) 

See  note  to  section  60. 


§57.  [50.]  (Am'dl851,  1868.)   AcHon  discontinued.   Oo$t$. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  ac- 
tion before  him  shall  be  discontinued,  and  each  party  shall  par 
hi«  own  coste.  The  costs  so  paid  by  either  party  shall  be  al- 
lowed to  him,  if  he  recover  costs  in  the  action  to  be  brought 
for  the  same  cause  in  the  supreme  court.  If  no  such  action  be 
brought  within  thirty  days  after  the  delivery  of  the  undertak- 
ing, the  defendant's  costs  before  the  justice  may  be  recovered 
of  the  plaintiff. 

§  58.  [51.]  ]ff  imdertaking  not  given. 

If  the  undertaking  be  not  delivered  to  the  juiftice,  he  shall 
have  jurisdiction  of  the  cause,  and  shall  proceed  therein  ;  and 
the  defendant  shall  be  precluded,  in  his  defence,  from  drawing 
the  title  in  question. 

§  59.  [62.]  (Am'd  1849.)     The  same. 

If,  however,  it  appear  on  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  such 
title  shall  be  disputed  by  the  defendant,  the  justice  shall  dis- 
miss the  action^  and  render  judgment  against  the  plfiintiff  for 
the  costs. 

&  The  law  was  the  same  before  theoode.  (Willard,  J.  M'NamaraY.BM^^ 
4  How.  44,  and  see  note  to  section  55.) 

d.  Where  it  appears  on  the  trial,  from  the  plaintifTs  own  showing,  that  the 
title  to  real  prop^j  is  in  question,  and  such  title  is  disputed,  the  p&rties,  bj 
coneeiiting  that  the  justice  shall  adjucate  on  the  disputed  title,  do  not  confer 
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luMiclion.  (Slryiiir  y,  MoU, $  Wmd.  4!^ ;  andaee  PmmH  y.  SM,  1  Oede 
mp.  ST.  S.  172.)  dentine  a  defendant  to  a  diamifiBal,  he  mofit  call  the  jus- 
tices atttention  speoificallj  to  tiie  okjection.     (Br&ion  y.  8ch(^fiM,  8  Bail). 

§  60.  [53.]  (Am'd  1851,  1S58.)  Another  action  mmy  ie 
irought. 

When  aenit  before  a  jmtice  ^all  be  disoontmned  by  the 
deliyerj  of  an  answer  and  undertaking,  as  provided  in  sections 
fiS,  56,  and  57,  the  plaintiff  may  prosecute  an  action  for  the 
'^me  cause  in  the  supreme  court,  and  shall  complain  for  'the 
same  cause  of  action  only  on  which  he.relied  before  the  justice ; 
and  the  answer  of  the  defendant  shall  set  up  the  same  defence 
only  which  he  made  before  the  justice. 

a.  On  a  new  aotion  being  brought  the  complaint  and  answer  most  be  as  be- 
fore the  justice,  without  any  ftitther  or  additional  pleading  (if^JVofVMira  y.  SUdyy 
'4' How.  44) ;  and  the  defendant  cannot  amend  his  answer  in  the  sapreme  court 
ff_  ctmra$^  in  matters  of  substance.  (Ousson  y.  Whdhn,  1  Code  Rep.  N.  B.  27 ; 
vFendeU  y.  MUcheU,  5  How.  424.) 

b.  If  the  plaintiff  complains  for  a  different  cause  of  action,  or  the  defendant 
«et8  up  a  differ^t  deiHance  irom  that  used  before  ttie  Justice,  the  remedy  of  the 
adyerse  party  is  by  motion  to  strike  out  the  pleading,  and  require  it  to  be  con- 
formed to  that  in  the  court  below.    (Brathersan  y.  WHghi,  15  Wend.  240 ;  TfU- 

'  MU^.^  Oia/rk,  11  ib.  642.)  But  while  the  plaintiff  is  restricted  to  the  same  cawe 
of  action,  the  restriction  does  not  extend  to  matters  of  form  ;  and  his  complaint 
in  Uie  supreme  court  may  be  in  a  form  adapted  to  that  court,  although  it  may 
differ  from  the  form  of  his  complaint  before  the  justice.  The  test  is,  does  it  state 
the  a&me  cause  of  aetianf  (Peoplt  y,  Albany  Chm,  Pleas^  19  Wend.  128.)  A 
similar  rules  applies  to  the  answer,  and  if  it  state  the  esfOMbgrownd  qf  d^fince  a 
mere  difference  in  form  between  it  and  the  answer  before  the  jusUce  wdl  not 
inyididate  it  The  defetidant  may  fJxmdon  part  of  his  defence  bef(»re  the  jus- 
tice, when  he  comes  to  answer  in  tihe  supreme  court,  and  yet  the  delfence  be  the 
tame.    ( Wiggim  y .  TaOmadge  7  How.  401) 

c.  The  suit  for  the  same  cause  in  Uie  snpreitoe  court,  is  an  ac^n  <Hl^nally 
commenced  in  a  court  of  a  justice  of  the  peace.  (Brawn  y.  Biwon.  6  How. 
9S^ ; PugsU^  Y.  KesseBnirgh,  Tib.  Aon,  10 N.Y,  420;  Wiggins  y.  TaUmadge,  7 
How.  404.) 

tL  An  affldayit  in  support  of  a  motion  to  dismiss  an  appeal  to  the  court  of 
appeals  from  a  judgment  of  the  supreme  court,  because  the  suit  was  originally 
•commenced  in  a  court  of  a  justice  of  the  peace,  must  show  the  justice  was 
ousted  of  jurisdiction  by  the  filing  an  undertaking  required  by  section  56,  as 
well  as  by  the  plea  of  title  (LdtUette  y.  Vcm  K&urm,  7  How.  409).  The  record 
need  not  show  the  identity  of  the  action  in  the  supreme  court  with  that 
before  thft  justice.  The  identity  may  be  shown  by  alBdayit  (Pugsley  y. 
KeuOfUrgh,  10  ^,Y.m).    See  §11,  onto. 

0.  In  an  action  prosecuted  before  a  justice  of  the  peace,  where  a  plea  of  title 
was  interposed,  and  proceedings  had  for  continuing  the  prosecuuon  in  the 
ooimly  court.  It  was  not  necessary  in  order  to  giye  uie  oounty  oourt  jurisdic- 
tion that  it  should  appear  that  the  defendant  waa  a  resident  oi  the  counj^  when 
the  action  was  eommeniwd  lOMe Flank Boad  Oa.  y.  Baker  or  Parker.  12 How. 
m;  22  Barb.  328). 
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§  61.  [54.]  (AmM  1851, 1858.)     ObH$. 

If  the  j^udgaieDt  in  the  supreme  coart  be  for  the  plauittii^  he 
nhall  recover  costs ;  if  it  be  for  t^e  defendant,  he  shall  recarer 
€06t6,  except  that  npon  a  verdict  he  shall  pay  costs  to  the 
plaintiff,  nniess  the  judge  certify  that  the  title  to  real  property 
came  in  question  on  the  trial. 

See  aectloft  Wi,  poet 

As  to  the  mode  of  entering  jadgment,  see  section  274  of  Uiis  codto^ 

§  62.  [55.]  (Am'd  1849, 1851, 1858, 1860.)  •  Answer  of  m$ 
as  to  part.     Transfer  of  oases  te  supreme  oauH. 

If,  in  an  action  before  a  justice,  the  plaintiff  have  seyeral 
causes  of  action,  to  one  of  which  the  defeuce  of*  title  to  real 
property  shall  be  interposed,  and  as  to  such  cause  the  disfend- 
ant  shall  answer  and  deliver  an  undtDrtaking,  as^  provided  in 
fiections  fifty-live  and  fifty-six,  the  justice  shall  discontinue  the 
proceedings  as  to  that  cause,  and  the  plaintiff  may  commence 
another  action  Aerofor  in  the  sfopreme  oooft.  Ae  to-  the  otjlier 
causes  of  action,  the  jtntioe  may  ooutinae  his  pnMeediogi^ 

All  actSom  pending  k^  any  GooBty  Coudrt,  on  the  s^v^njlj^ 
^y  of  May,  eighteen  huudred  and  fiifty-eigkt,,  in  all  ^ftsen  il^ 
which  a  plea  of  title  was  interposed  in  actions  originally  com- 
menced  in  a  Justice's  Court,  iu*e  transferred  to  and  vested  in 
the  Saprome  Comrt,  with  foil  power  and  jjurisdiction  to  proqeed 
therein,  as  if  commenced  inaaid  Supreme  Court,  by  reason  of 
a  plea  of  title  having  been  interposed  in  a  Justice^  Court  in 
like  cases. 


§  63*  [56.]  (Am'd  18*9.)    Dooketim^  justices' jvdgrnents. 

A  justice  of  the  peace,  on  the  demand  of  a  party  in  whose 
favor  he  shall  have  rendered  a  judgment,  shall  give  a  trans- 
cript thereof,  which  may  be  filed  and  docketed  in  the  office  of 
the  clerk  of  the  county  where  the  judgment  was  rendered. 
The  time  of  the  receipt  of  the  transcript  by  the  clerk  tdiall  be 
noted  thereon,  and  entered  in  the  docket ;  and  from  that  time, 
the  judgment  shall  be  a  judgment  of  the  county  ooart  A  cer- 
tified transcript  of  such  judgment  may  be  filed  and  docketed 
in  the  clerk's  office  of  any  other  county,  and  with  the  like  ef- 
fect) in  ^very  respect,  as  in  the  county  wherO'  the  judgvient 
^as  rendered ;  except  that  it  shall  be  a  lies  only  from  the  tme 
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of  filing  and  docketing  the  transcript  But  no  Buch  judgment 
for  a  less  sum  than  twenty-five  dollars,  exclusive  of  costs,  here- 
after docketed,  shall  be  a  lien  upon,  or  enforced  against,  real 
property. 

See  note  to  section  68,  jwnt 

§  64.  [67.]  (Am'd  1849, 1851, 1862, 1860.)    UtOsa. 
The  following  rules  shall  be  observed  in  the  courts  of  jus- 
tices of  the  peace : 

1. 

The  pleadings  in  these  courts  are : 

L  The  complaint  by  the  plaintiff; 
9.  The  answer  by  the  defendant 

2. 

The  pleadings  may  be  oral  or  in  writing ;  if  oral,  the  sub- 
stance of  them  shall  be  entered  by  the  justice  in  his  docket ;  if 
in  writing,  they  shall  be  filed  by  him,  and  a  reference  to  them 
•hall  be  made  in  the  docket. 


The  complaint  shall  state,  in  a  plain  and  direct  manner,  the 
fftcts  constituting  the  cause  of  action. 


The  answer  may  contain  a  denial  of  the  complaint,  or  of 
any  part  thereof,  and  also  notice  in  a  plain  and  direct  manner 
of  any  facts  constituting  a  defence.     ^  G-fvu  ^^    Oj^  C^jj^xJ^ 


Pleadings  are  not  required  to  be  in  any  particular  form,  but 
must  be  such  a&  to  enable  a  person  of  common  understanding 
to  know  what  is  intended. 

6. 

Either  pArty  may  demur  to  a  pleading  of  his  adversary,  or 
«ny  part  thereof,  when  it  is  not  sufficiently  explicit  to  enable 
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him  to  iinderstand  it,  or  it  containe  no  cause  of  action  or  de- 
fence although  it  be  taken  as  trne. 

7. 

If  the  court  deem  the  objection  well  founded,  it  shall  order 
the  pleading  to  be  amended ;  and  if  the  party  refuse  to  amend, 
the  defectiye  pleading  shall  be  disregarded. 

8. 

In  case  a  defendant  does  not  appear  and  answer,  the  plain- 
tiff cannot  recoTcr  without  proving  his  case. 

9. 

In  an  action  or  defence  founded  upon  an  account,  or  an  instru- 
ment for  the  payment  of  money  only,  it  shall  be  sufficient  for  a 
party  to  deliver  the  account  or  instrument  to  the  court,  and  to 
state  that  there  is  due  to  him  thereon  from  the  adverse  party  a 
specified  sum,  which  he  claims  to  recover  or  set  off. 

10. 

A  variance  between  the  proof  on  the  trial  and  the  allega- 
tions in  a  pleading,  shall  be  disregarded  as  immaterial,  unless 
the  court  shall  be  satisfied  that  the  adverse  party  has  been 
misled  to  his  prejudice  thereby. 

11. 

The  pleadings  may  be  amended  at  any  time  before  the  trial, 
or  during  the  trial,  or  upon  appeal,  when  by  such  amendment 
anbstantial  justice  will  be  promoted.  K  the  amendment  be 
made  after  the  joining  of  the  issue,  and  it  be  made  to  appear  to 
the  satisfaction  of  the  court,  by  oath,  that  an  adjoumnient  is 
necessary  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  shall  be  granted.  The  court  may  also, 
in  its  discretion,  require  as  a  condition  of  an  amendment,  the 
payment  of  costs  to  the  adverse  party. 

12. 

Execution  may  be  issued  on  a  judgment,  heretofore  orliere- 
after  rendered  in  a  justice's  court,  at  any  time  within  five 
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years  after  the  rendition  thereof,  and  shall  be  r^ttiWlablk*  siicQ^ 
days  from  the  date  of  the  same. 

13. 

If  the  judgment  be  docketed  with  the  potinty  clerk,  th^  ex^ 
cntion  shall  be  issued  by  him  to  tlie  sheriJS^  of  the  colitity;  a'ftd 
have  the  same  effect,  and  bie  executed  in  the  dame  maiitier,  afii 
other  executions  and  judgments  of  the  county  court,  except  as 
provided  in-  section  63. 

.    14- 

The  court  ihay,  at  the  joining  of  issue,  require  either  party, 
at  the  request  of  the  other,  at  that  or  some  other  specified  time, 
to  eodiibit  his  aeconnt  on  demand,  or  state  the-natiirc»  thereof 
as  for  forth  m  may  be  in  his  power^  and  in  case  of  hi^  delknlA^ 
preclude  him  from  giving  evidence  of  such  parts  thereof  m 
shall  not  have  been  so  exhibited  or  stated: 

16. 

The  provisions  ot  this  act,  respecting  forms  of  action,  parties 
to  a^ibns^  the  rules'  of  evidence,  the  times  of  commeBoii% 
aotioM^'aiid  tlie  serWoe  of  j^rooesriipoii  derporationsy  shaH  ap* 
ply  to'thwfe  courts. 

The  defendant  may,  on  the  retom'of  ph>ees9,  aiid  befeM 
answering,  make  an  offer  in  writing  to  allow  judgment  to  be 
taken  against  him  for  an  amouht,  to  be  stated  in  such  offer, 
with'  costs.  The  plaintiff  shall  thereupon,  and  before  any 
other  proceedings  shall  be  had  in  the  action,  determine 
whether  he  will  accept  or  reject  such  offer.  If  he  accept 
the  offer,  and  give  notice  thereof  in  writing,  the  justice  shall 
file  the  offer  and  the  acceptance  thereof,  and  render  judg- 
ment accordingly.  If  notice  of  acceptance  be  not  given,  and 
if  the  pUintiff  fail  to  obtain  judgment  for  a  greater  amount, 
exclusive  of  costs,  than  has  been  specified  in  the  offer,  he 
shall  not  recover  costs,  but  shall  pay  to  the  defendant  his 
costs  accruing  subsequent  to  the  offer. 

a.  The  Complaint— The  complaint  n6ed  not  correspond  with  the  sum- 
mons in  evenr  respect  Thus,  where  the  summons  desciibed  the  action  as  *'  a 
dvfl  action  mr  damiage  lind  fuse  representation  in  the  dale  c9  a*  hoHfc^  aidid 
the  compUdnt  was  for  a  breach  of  warranty  in  the  sale  of  a  horse^  tll^  coufl 
8ai4, "  the  complaint  was  in  a  dvil  action,  and  that  was  enouglL**     {Delamceif 
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T.  Jfag^^  16  Bub.  97.)     The  complaint  should  gire  a  plain  statement  of  tlis 

cause  of  action ;  a  complaint  for  **  one  quarter's  rent  or  "  premises,  describlnf 

f hem  and  stating  the  amovint  claimed,  is  sufficient  {HubbeU  r,  dark,  1  Hilton, 

67).   Soia  n  actioA  on  a  praninm  note,  an  aTennent  in  the  oomplafait,  after 

KMagoQtthenpCa,  tliat  ^  the  oompanj  did  in  the  Yean  1800-1880,  make  as* 

ieasments  upon  the  said  notes  and  required  the  defendants  to  paj  a  certate 

portido  thanof;  iftrich  aaBeaamenl  the  defendanta  have  neglected  aad  reftwd  to 

paj,"  was  kM  a  wifflciena  averment  of  the  making  the  aaseasawnt  and  of  a 

denaadaadreAiaai,  in  ovdortooonstitiiteaoaaaeofaolkNL    If  the  defendant 

vnafaed  more  paiticular  informaticm,  he  should  hare  acolied  to  lun«  the 

p]ea(%fflieBded  {SL  Ltmrmm  MuL  Iiu.  Oo.  r.  Ptge,  1  HiHon,  4dO|.     Whera 

thteomplaint  wan  **  ft>r  naoner  hid  and  receired,  damages  %/k\"  the  ooort^  oa 

tppesi,  held  it  insalBcteaat,  and  that  the  daim  should  hare  been  sUtad  aoootd* 

tag  to  tiie  &ct8 ;  bat  inasmnch  as  the  cause  had  been  tried  on  the  merita,  aai 

^meodmeiit  waa  ordered  (Otuhindfuun  r.  PhiOipB,  1  K  D.  Smith,  418).  A  oam- 

plahit  on  a  sealed  instrument,  need  not  state  t^  sealing,  it  is  sufficient  if  the 

mstrament  is  referred  to  ao  as  to  be  identified  (Smith  r.  K^rr,  8  Coma  144; 

Mctker  Y.  Lxwrence^  4  I>eni/9,  419).     A  complaint  for  takins  property  .not  al- 

leffngh  to  have  been  plaintiff's  property  held  sufi^cient  (Wtuard  v.  Bridge,  4 

Bm.  301 ;  CofiU^  T.  Rom,  2  Coms.  115).    A  plaintiff  may  present  his  cause  of 

action  in  as  nmnv  aspects  as  he  can,  if  they  are  not  inconsistent  with  each 

other,  and  all  euibit  causes  of  action  which  may  be  Joined  {WerUwarih  t. 

BMtr,  3  E.  D.  Smith,  805) ;  and  there  is  no  particular  mode  in  which  sepante 

caoste  of  actloii  are  to  be  separated  and  ^Hstmguished  ftom  each  other.     Anry 

mode  whidi  appriaes  the  defendant  of  what  is  intended,  is  suflldent  {BM  v. 

MKaekme^  32  Kob.  344) ;  and  where  a  oomphiint  is  both  in  contract  and  in 

toA,  and  ia  not  deBanned  to,  the  plaintiff  may  reoorer  in  either  Ihnn  (H^dbnl 

y. Bridge, ABBJb,Wi;M»,Ma^ar^ If.  T.Y.Mattm,!  Abb.  844;  BunUek  r. 

VAiii%,9How.  117). 

a  If  the  oomplahit  is  not  aofflciently  exptteit,  the  defindant  should  demur ; 
&  inrtiro  i»aa  vm\  MitbAritv  tn  ifcrikA  mtt  a  nk^ttitf  nir  in  whole  Or  in  part  {Mo^tr 

mdred  doDars  and  awrp  but 
>r,  the  words  and  owr  Mng 

»per  mode  of  objecting  to  a 
Mm,  1  Abb.  M4;  4  &  D. 
Tounds  of  demurrer  (9t$m 

complaint  not  taken  br  de- 
mand after  an  issue  of  (hot 
lye  been  raised  by  demurrer 
«,  22  Barb.  244;  and  1  S. 
(ut  where  it  appears  on  the 
inder  of  another  as  plaintiff^ 
emnrring,  and  may  be  taken 
a  Tripp  y.  BOey,  16  id.  88S). 

and  must  apply  to  and  oon- 
susceptible  of  amendment 
amena  is  peremptory,  and 
;  St^n  y.  Drinkm'^  2  B.  D. 

the  allowance  of  the  de- 

Qlame  v.  Keubtm,  8  Abb. 
^leading  may  be  disregarded 
3murrer  aAfainst  him  puts  in 
the  appellate  court  cannot 
\  demurrer  (Irvine  t.  JR^r&sf , 

to  orooeedhigB  in  Juattoair 
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a.  The  Answer.—"  The  notice  authorized  by  sabdiyinon  4  is  not  annexed 
to  the  answer,  but  is  contained  in  it ;  no  demurrer  is  allowed  to  it"  {Jimett  t. 
JewU,  a  Row.  190.) 

b.  An  answer  denying  any  knowledge  <»:  information  of  the  matters  alleged 
in  the  complaint,  is  not  permissible.  (Denniaon  y.  Camahan^  1  R  D.  South, 
144.) 

<s.  By  an  answer  on  the  merits,  the  defbndant  waives  all  objections  which 
would  go  only  in  abatement  of  the  action ;  and  this  notwithstanding  he  may 
have  previously  taken  the  objection,  either  in  the  form  of  a  motion  to  dismiss 
the  complaint,  or  by  a  demurrer,  which  has  been  overruled.  (AndreiM  v. 
Thorp,  IK  D.  Smith,  615 ;  MarUeUh  v.  Ccuh,  ib.  412 ;  Harper  v.  Leal,  10  How. 
276 ;  HHUar^  v.  AusUn,  17  Barb.  141 ;  BaU  v.  McKeohme,  22  Barb.  244;  and 
see  Owrdner  v.  Olark,  6  t^.  448;  Bri^  v.  Payeon,  5  Sand.  210;  and  note  to 
S  148,jx»t) 

d  If  a  defendant  unite  in  one  answer  matter  in  abatement  and  matter  in 
bar,  the  court  may  disregard  the  former  and  try  the  case  upon  the  merits. 
(McnieUh  v.  Cos/l  1  £.  D.  Smith,  ^12 ;  Andreun  v.  Iharp,  ib.*6l5 ;  see,  however, 
poet,  note  to  §  150.) 

e.  Can  a  defendant  file  a  supplemental  answer  ?  (RueeeR  v.  JBudbmon,  8  £. 
D.  Smith,  419 ;  Price  v.  Peters,  15  Abb.  197 ;  Bessequde  v.  Broumson,  4  Barb. 
541.) 

/.  It  is  sufficient,  unless  objected  to  as  indefinite,  for  the  def^dant  to  plead 
a  jseneral  denial  and  give  notice  that  he  will  prove  on  the  trial  that  the  plain- 
tiff is  largely  indebted  to  him  for  board  and  washing,  and  for  money  paid, 
and  that  he  will  clahn  a  judgment  for  $100  (Bea  v.  iMivfe,  8  Barb.  210). 

g.  Where  a  defendant  lias  interposed  a  defence,  nothing  short  of  his  exprem 
consent  will  be  a  waiver  of  it  {Pm/Uid  v.  Jacobs,  21  Bart).  885). 

h.  The  allegation  of  new  matter  in  the  answer  is  deemed  controverted  by 
the  plaintiff,  and  it  is  competent  for  him  to  countervail  it  by  evidence  either 
in  d&ect  denial  or  of  new  matter  by  way  of  avoidance ;  therefore,  where  the 
defence  was  infancy,  the  plaintiff  may,  without  replying  or  amending  his  com- 
plaint, prove  the  making  of  a  new  promise  by  the  defendant  after  he  attained 
m^ority  (Hodges  v.  Hunt,  22  Barb.  150). 

i.  Can  a  defendant  recover  on  a  counter  claim  ?  See  Stewart  v.  Boeks,  8  Abb. 
118,  andgl50,ix^. 

j.  Verifioation.~7The  provision  for  verifying  pleadings  is  not  applicable  to 
oral  pleadings  (WiUiams  v.  Price,  2  Sand.  i&9).  But  an  answer  of  title  must 
be  in  writing  (See  section  55). 

k.  CoDBtniotion. — Great  latitude  is  allowed  in  pleadings  in  courts  of  Justices 
of  thepeace ;  and  the  courts  construe  them  liberally  {Boss  v.  HandUon,  8  Barb. 
609;  WiOardy. Bridge, ABtah.  861 ; Besaequiey. BrownsonM. 5^; Smithy. Mitten, 
18  How.  826). 

I  Amendments. — Justices'  courts  possess  in  general  the  same  power  as  to 
amendments  as  courts  of  record  {FuUon  v.  Beaton,  1  Barb.  552 ;  Agreda  v. 
Favlberg,  8  E.  D.  Smith,  178) ;  but  it  is  not  the  duty  of  the  Justice,  nor  proper 
for  him,  to  volunteer  to  make  amendments  not  moved  for  by  either  party 
(Loyd  V.  Fox,  1  E.  D,  Smith,  102).  Section  178  is  inapplicable  to  Justices' 
courts  (Gates  v.  Ward,  17  Barb.  427 ;  Webst&r  v.  Hopkins,  11  How.  148);  and  the 
complaint  cannot  be  amended  by  adding  a  plaintiff  or  defendant  (uf.)  but  it 
may  by  adding  a  new  cause  of  action  (Babcoek  v.  Lipe,  1  Denio,  189) ;  or  by 
reducing  the  amount  of  damages  claimed  (Wodtey  v.  WHber,  4  Denio,  570). 

m.  Where  an  answer  is  defective  the  Justice  should  allow  it  to  be  amended 
(Bmith  V.  Mitten,  18  How.  825) ;  and  an  additional  defence  may  be  interposed 
(CMvin  V.  Gorwin,  15  Wend  557,)  but  not  oh  the  trial  {TaUersaU  v.  Hass,  1  Hil- 
ton, 56). 

n.  Where,  on  the  return  day  of  a  summons,  the  Justice  on  the  plaintiffs 
motion  amended  the  summons  by  striking  out  the  name  of  one  of  the  plain- 
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tiA  xuuoied  therein,  isBae  was  joined  and  the  cause  a4)oiimed.  On  the  ad- 
janmment  day  a  motion  was  made  on  the  part  of  the  plaintiff,  to  haye  the 
name  of  the  plaintiff  which  had  been  preyioosly  struck  out,  restored.  The 
motion  was  allowed,  and  the  plaintiff  obtained  judgment.  The  supreme  court 
on  appeal  reyersed  the  judgment,  on  the  ground  that  the  justice  ought  not  to 
haye  allowed  the  restoration  of  the  name  of  the  plaintiff  preyiously  stricken 
out  {Gates  y.  Ward,  supra). 

a,  A  justice  may  authorize  a  constable  to  amend  his  return.  (Perry  y.  Ty- 
nen,  22  Barb.  137.) 

.  &  On  a  complaint  on  a  special  ccmtract  the  plaintiff  may,  in  the  absence  of 
all  olijection,  giye  evidence,  and  recoyer  on  a  guantum  meruit;  and  if  any  ob- 
jection is  rais^  at  the  trial,  the  justice  may  amend  {Irdne  y.  Wortendykey  3  £. 
I).  Smith,  874).  In  an  action  for  fiUse  imprisonment,  it  was  held  to  be  impro- 
per for  the  justice  to  allow  an  amendment  of  the  complaint  by  adding  a  count 
ibr  malicious  prosecution,  after  the  plaintiff  had  rested  his  case  and  fidled  to 
sustain  his  action  in  the  original  form  (WaldMm  y.  Sichd,  1  Hilton,  4S). 

e.  An  application  to  amend  is  addressed  to  the  discretion  of  the  court,  and 
thoueh  a  jxistice  has  power  to  allow  amendments,  error  will  pot  lie  from  a 
dedmon  refhsing  an  application  to  amend  (White  y.  Sieoenecm,  4  Denio,  198). 
If  the  application  be  denied  on  the  ground  that  the  justice  had  no  power  to 
grant  the  motion,  still  the  judgment  will  not  be  reyersed  unless* it  distinctly 
ai^>ear  that  the  amendment  would  haye  been  ^[ranted  but  for  the  supposed 
want  ofpower  (tVi.y  and  see  Sammis  y.  Brioe,  td.  576) ;  or  that  injustice  will 
result  (TattermU  y.  jBom,  1  Hilton,  56). 

d  Variance.— A  recovery  may  be  had  upon  a  qitarUnm  meruit  for  work  and 
labor  proved  to  have  been  performed,  although  the  complaint  is  upon  a  special 
contract  only  which  is  not  put  in  evidence,  provided  the  case  is  submitted  with- 
out objection  and  decided  apparently  with  the  whole  nterits  before  the  court 
(/retfM  y.  Wortendyke,  2  E.  t).  Smith,  874).  And  a  plaintiff  may  recover  on  a 
complaint  simply  for  work  and  labor,  although  it  appears  on  the  trial  that  a  spe- 
cial contract  existed,  and  that  the  work  was  done  under  it  {Harris  v.  8toryy  id. 
968) ;  thus,  where  complaint  alleecd  a  sum  due  for  labor  renaered  at  a  specified 
time,  the  answer  was  a  general  denial ;  on  the  trial  the  proofe  disclosed  the 
existence  of  a  writtoi  contract  between  the  parties,  which  was  offered  in  evi- 
dence bv  the  defendant,  and  excluded  as  inaomissable  under  the  pleadines, — it 
was  held  that  it  ought  to  have  been  received.  (Id,)  After  taking  tmie  to 
decide,  and  the  objection  not  bclnff  taken  by  the  defendant,  the  justice  cannot 
give  judgment  for  a  variance  (8hau  v.  Lathrop,  8  Hill,  287.) 

«.  Plaintiff  must  porove  his  Case.— Notwithstanding  that  the  defendant  does 

not  appear,  the  plaintiff  to  entitle  him  to  a  judgment  must  eive  prima-faeie 

evidence  ot  his  right  to  recoyer,  which  must  in  case  of  appetu,  appear  by  the 

return  {AUntrUs  v.  M'Oready.  2  E.  D.  Smith,  39 ;  Howard  v.  Brown,  id.  247 ; 

BIy  y-  (TLeary,  id.  855 ;  Perkins  v.  8tMine;29  Barb.  528 ;  Baynumd  v.  Trqf- 

fam,  12  Abb.  52.    And  if  on  an  appeal  from  a  judgment  taken  in  the  absence 

of  the  defendant,  it  appear  that  the  evidence  was  not  prima  faeie  sufficient  to 

support  the  judjnnent,  the  appellate  court  will  reverse  it.    {Hou>ard  v.  Bmym, 

2  K  D.  Smith,  247.)    Thus  m  an  action  to  recover  for  services  in  watching  a 

ship,  the  defimdant  did  not  appear  in  the  court  below,  and  the  plaintiff  merely 

proved  the  rendition  of  the  service  and  its  value,  but  save  no  proof  of  his 

employment  by  the  defendant,  or  that  defendant  dcrivea  any  benefit  from  the 

service  rendered— the  plaintiff  had  judgment.    The  court  on  appeal  reversed 

'le  sole  ground  that  the  plaintiff  had  not  made  out  a  prima 

be  defendant,  (/d)    Although  the  plaintiff  cannot  recover 

lis  case,  he  need  not  disprove  any  defence  that  must  be 

1  to  be  made  available  to  the  defendant     All  that  the 

o  prove  in  such  a  case  is,  enough  to  entitle  him  to  recover  if 

e  complaint  were  denied  generally  by  the  answer  rStitnpAwy 

314).  Thus  if  the  action  is  to  recover  for  a  cause  or  action  ap- 

the  statute  to  limitation,  the  plaintiff  need  not  show  that  the 

ct,  a  bar  to  his  recovery.  (JUL)  But  where  the  defendant  did 
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not  deny  pliuintifPB  claim  but  ina«ly  alleged  a  set  off;  wliidi  wb»  not  i 
held  thait  plainttffww  entitled  tojudgmait  withont  proving  hie  claim.  (€ 
▼.  Trainef,  1  Abb.  909 ;  4  R  D.  Smitii,  58.)    Demands  contested  on  tbe  i 
ings,  bat  admitted  on  the  trial  are  "  proved."    (StUweU  v.  /Naples,  S  Abb.  885.) 

€L  The  justice  may  suspend  the  trial  of  a  cause  in  progress  before  him,,  in 
order,  in  the  absence  of  tlte  defendant,  to  hear  the  plaintifTs  evidence  and 
render  judgment  {Beach  v.  M^Cann^  4  Abb.  18) ;  but  where  he  is  induced  to  do 
this  by  statements  which  are  untrue,  that  defendant  is  hot  intending  to  appear, 
the  Judgment  rendered  by  him  in  &vor  of  the  plaintiff  will  be  reversed,  (id) 

b.  Plaintiff  not  c^ppearlng  after  defence  of  ooonter  olalm.— WhoM; 
after  a  defendant  had  set  up  a  counter'-daim,  and  had  commenced  his  prooftL 
the  cause  was  ac^ oumed  by  consent,  and  on  the  acUoumment  day  the  plaintiff 
&lled  to  appear,  the  justice  proceeded  with  the  tnal,  and  rendered  judgment 
for  the  defendant  for  his  counter-claln),— it  was  held  that  the  justice  erredi 
and  that  he  ought  merely  to  have  dismissed  the  action  iNbtr%»  v.  BteaHdeiL  3 
Abb.  107). 

&  Waiiper  of  Juxy.— A  party  who  has  demanded  a  iuiy  may  waive  it 
{Hbrford  V.  Ca/rter^  10  Abb.  452).  A  jury  may  be  waived  by  non-appeacanoe 
on  the  adjournment  day,  or  by  i^ure  to  pay  jury  fees  in  due  season  i^S^ 
wUriek  V.  Oarr^  3  Abb.  117) ;  and  by  consent  a  cause  may  be  tried  by  a  jury  of 
less  than  six  jurors  {Oarman  v.  IfeweU,  1  Denio,  25), 

d,  Where  after  a  trial  by  a  jurv  had  been  oommenced  and  a^tjovnved,  tad 
on  the  adjournment  day  one  of  the  jurors  could  not  attend  by  reason  of  siek- 
ness,'  the  defendant  refused  to  proceed  to  try  before  the  renudnin^  five  jurers, 
to  have  a  talesman  called,  to  have  a  new  venire  returnable  immeoiately,  or  to 
take  an  adjournment  on  tenns,~-held  the  justice  did  ri^ht  to  proceed  at  the 
plaintiff's  instance  with  the  trial  without  a  jury  (Babcoda  v.  Bilt,  85  Barb.  52]^ 

«.  If  a  venire  is  not  returned  at  the  time  i^pointed,  another  should  he  is* 
sued,  and  the  justice  cannot  pi»oeed  to  tkr  without  a juiy  unless  the  j«iiy  i»w^ 
{Bkuu^kurd  V.  Biehiai^  7  Johns.  198 ;  SArin^  v.  Wkmkm,  8  id  460).    Su^ree- 
sing  venire  by  party  demanding  it,  held  a  waiver  of  a  jury  (GoanY.  Snyder,  18 
Johns.  884). 

/.  Appeanuioe  on  tiie  trlaL— An  attorney  at  law  or  any  other  person  Wlio  it 
deputized  by  a  lustlee  of  the  peace  to  serve  aiiid  doee  serve  the  soimnonB  fa»  tke 
action,  is  prohibited  from  actmg  as  counsel  on  tlK  tria^  by  tbe  statute  wUdi 
forbids  a  coitttable  who  serves  me  original  cr  Juiy  proeosit  from  acting  ae 
counsel  at  the  trial  {Knifffu  v.  OdOL,  18  How.  279); 

g.  Tiianontiuiiaucie  beecune  jortloe  a  neoeeiaxy  iwJtueea^  On  a  party 
making  an  affidavit  that  the  justice  is  Tl]  a  niaterial  and  n&aemmt^  witness  %m 
him,  [2]  the  fects  he  expects  to  prove  by  the  justice^  and  [8]  on  the  jostlee 
being  satisfied  that  he  is  a  material  witness,  the  ac^on  is  to  be  discontinnsd 
(JSopfdnsY,  Osfrf^, 24  Wend  264 ;  Bdcfmooim  <jf  8t^r€ao0a  v.  Doherim,  19 
How.  46 ;  Teung  v.  SeoU,  8  Hill,  82).  The  justice  is  not  a  peeessary  wSbneis 
when  the  fects  can  be  proved  otherwise  than  by  calling  him  (JtftfrlAaT.  Wai^ 
Uf9, 2  Sand.  517)  or  if  the  opposite  party  wiU  admit  the  fects  sought  to  be 
proved  bv  the  justice  (Van  De  Veary.  Skmtan,  1  Cow.  84).  With  these  except 
tions,  on  its  bdmg  shown  that  the  judge  is  a  material  and  neeeasaty  witaess^ 
he  cannot  refhse  to  dismiss  the  cause,  on  the  ground  **  that  he  knows  notliiiif 
material  between  the  parties,  and  has  no  recollection  of  the  feclts  tbuedefeMh 
ant  alleges  he  expects  to  prove  by  him*'  (HopHfu  v.  Cabrei^  24  Wend.  26^  or 
on  the  ground  that  *'  he  can  give  no  evidence  of  any  thfaig  exc^t  what  ap- 
pears aa  his  minutes."  (Braum  v.  Brown,  2  E.  D.  &amk,  154^ 

K  Ot^eotiona  to  jury.— Any  irregularity  in  summoniiM^  the  jury  is  ground 
for  diallmige  to  the  array,  and  must  be  made  in  the  first  Ststanoe.  If  no  ob> 
jection  be  made  until  afi[isr  the  jury  are  impanneled  and  sworn,  the  objection 
comes  too  late,  and  the  appeUale  court  will  not  interfere  unless  in  a  case 
where  injustice  has  been  done  (if(^9r0fi\r«i9  York  v.  if<U9i»,  1  Abb.  802:4  R 
D.  Sbdth,  1^ ;  and  all  objection  to  the  qualification  of  a  Juror  is  waived  ittr- 
less  the  objection  is  taken  on  the  trial  {Otark  v.  Vrankm,  26  Barbi  2?B). 
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a.  A  JuHioe  oaonoC,  on  his  own  moUon,  obiect  to  the  panel  and  iasoe  a  new 
Tenire  (Onm  y.  McuUon,  15  Johns.  46Q),  but  he  mny  on  hin  own  moUon  as- 
dude  a  dnmken  man  fh)m  the  jury  (BuUard  v.  .STw^w,  %  Cow.  480y. 

^  It  is^ood  cause  of  diaHenge  to  the  array  that  the  Joiy  was  lomiBoned 
fay  a  consftable  who  appeared  for  eKher  party  ( WaUeim  y.  H'mmm',  10  Johna.  107). 
c  An  alien  is  not  qualified  to  serye  as  a  Juror  {Bor»t  y.  BmcUr^  6  Johns.  882) ; 
Qor  is  a  tenant  of  either  par^  (Bathaway  y.  Helmer,  d5  Barb.  ^) ;  nor  one  who 
has  not  the  "  property  qualification"  {Fenwick  y.  Parker,  8  Code  R  854).  The 
&ct  of  his  qualification  may  be  tried  by  examining  the  Juror  himself  (O^^m  y. 
Pmki,  16  Johns.  180.) 

i,  Thmmfnatton  cf  '^WTltneasM. — A  Justice  has  discretion  in  restrict  ins:  a 
party  from  a  friyolons  or  yexatious  examination  c»f  a  witnesa  {I\'ck  v.  UiiA- 
immd,  2  K  D.  Smith,  380) ;  and  as  to  the  order  of  proof  and  rebutting  testi- 
mony, and  ae  to  recalling  a  witness  and  re-opening  case  (Bureh  y.  }^eatfaU, 
5  N.  Y.  hee.  Obs.  178 ;  Dunekle  y.  Koeker,  11  Barb.  387 ;  Br^idtrt  y.  VincerU,  1 
1.  D.  Smith,  542 ;  HarpeU  y.  Gurtia,  id.  78 ;  Heidenheimer  y.  WUrnm,  31  Barb. 
(t36) ;  and  as  to  striking  out  improper  answers  of  witnesses,  (Buck  y.  Water- 
bury,  18  Barb.  116) ;  and  the  justice  is  to  Judge  whether  a  witness  is  competent 
to  teatity  as  an  expert,  bat  his  judgment  in  this  respect  may  be  reviewed 
{WSggms  y.  ^aOace,  19  Barb. 338). 

Whether  a  witness  shall  be  recalled  or  not  after  the  parties  haye  closed 
liKir  caae  rests  in  the  discretion  of  the  court  {Dunekle  y.  Kocker,  1 1  Barb.  387.) 
€.  A  Justice  has  no  power  to  open  a  case  for  further  hearing  after  the  day  of 
trial  is  passed,  and  th«  cause  has  been  submitted  by  the  plaintiff,  and  the  wit- 
neses  liaye  departed  (Harden  y.  Woodude,  2  £  D.  Smith,  87 ;  Alb^irtw  v. 
M^Cnadify  id.  39) ;  but  where,  after  the  parties  had  once  rested,  but  before  the 
ease  had  been  finally  submitted,  and  while  the  parties  and  their  witnesses 
were  aU  present,  additional  evidence  was  admitted,— it  was  held  that  the  ad- 
mhting  of  such  evidence  rested  in  tlie  discretion  of  the  Justice ;  and  the  court 
on  ap^al  refused  to  reverse  the  judgment  for  such  a  departure  from  the  usual 
course  of  proceeding,  it  not  appearing  that  the  oppotting  party  was  prejudiced 
Aer^y.  (OatrpeU  v.  Curtis,  I  id,  IS;  Frikert  v.  Dext4ir,  13  Wend.  153.)  After  a 
motion  for-  a  nonsuit,  the  Justice  may  refuse  to  admit  any  further  evidence 
\fieed  V.  Barher,  3  Code  Rep.  160) ;  but  if  a  defendant,  after  a  motion  for  a 
nonsuit,  himself  supplies  the  evidence  on  the  want  of  which  his  motion  was 
founded,  he  cannot  afterwards  have  a  reversal  upon  the  technical  ground  tliat 
Ba€h  eyidenoe  was  not  before  the  court  when  the  nonsuit  was  asked.  (Hyland 
y.  Sherman,  2  E.  D.  Smith,  285.) 

»  ruk-  of  frvidenee.  (Fbkm  v. 
>Uirui  v.  Knapp,  18  «.  582  ; 
^Mtnor,  8  id.  419 ) 
kmination,  and  tlie  trial  was 
f  the  party  who  had  called 
non-appearance,  held  that 
i  his  previous  testimony. 

iistice,  it  is  inunaterlal  that 
i  received  as  his  testimony. 

or  refhse  to  permit  leading 
se  of  his  discretion  in  thi.<« 
not  be  reversed.  (S^fmeur 

(Clements  v.  J^n^man,  12 
[)t  appear  to  hear  yerdict 

case  has  been  submitted 
r  the  Justice  takes  time  to 
.  MeQusm,  10  Wend.  520 : 
Dims.  611 ;  JciMi^  y.  Atmr 
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fiMt;,5Hill,  60;  Peters  y.  Z)»(m^,  3  E.  D.  Smith,  118») ;  unlees  by  8tipi]laa<m  of 
the  parties  (Bmith  y,  OampUm,  20  Barb.  262). 

Ow  Charging  Jmy.— The  justice  may  instruct  the  Jury  as  to  the  law,  or  leave 
them  to  find  a  y^dict  without  instructions.  ^If  he  does  not  instruct  them, 
they  are  judges  of  law  and  fact,  if  he  wrongly  mstructs  them  it  is  ground  for 
reversal.  (Tnuieea  qfPmn  Yan  v.  Thome,  6  Hill,  326 ;  Ohapman  v.  Full&r,  7 
Barb.  70;  Ddancey  v.  NagU,  16  id.  96;  Stroud  v.  Butler^  18  id.  827;  PiBttU  v. 
Ide,  12  Abb.  44.) 

h.  Deliberation  of  Jmy. — Bv  consent  the  jury  mav  retire  without  any  one  to 
attend  them.  Tcwer  v.  Hewitt,  11  Johns.  134)  But  if  an^  one  is  sworn  to  at- 
tend them  he  must  be  a  constable  {Stakif  v.  Barhite,  2  CaL  221) ;  and  this,  too, 
whether  the  jury  retire  or  are  left  in  the  court  room  to  deliberate.  (DougUm 
V.  Ehekman,  14  Barb.  381.)  That  the  constable  attending  the  Jury  acted  as 
counsel  for  one  of  the  parties,  is  not  error,  if  the  other  party  did  not  object 
TMman  v.  Woodwarth,  2  Johns.  385.)  Error  in  the  oath  administered  to  the 
person  attending  the  jury  held  ground  for  reversal  (Day  v.  Wilder,  2  Gal  134 ; 
mrrick  V.  Bedfwd,  3  td.  140). 

6.  After  the  juiy  have  retired  it  is  error  for  the  justice,  unless  with  the  consent 
of  the  parties,  to  answer  enquiries  put  by  the  jury  {Ewnn  v.  Orwd,  10  Johns. 
239 ;  TdyUrr  v.  Bettford,  13  id.  487 ;  Ma^  v.  Fameroy,  4  Denio,  115),  or  to 
give  them  hif*  minutes  {NeU  v.  Abel,  24  Wend.  185) ;  or  to  enter  the  jury  room, 
wiChout  answering  any  questions  {Benson  v.  Clark,  1  Cow.  258 ;  but  see 
ThayefY,  Van  Vleet,  5  Johns.  Ill) ;  consent  to  the  justice  entering  the  jury 
room  is  not  implied  by  the  parties  felling  to  object  {Moody  v.  romeroy,  4 
Denio,  115,  citing  18  Johns.  fe7;  1  Hill,  61 ;  7  Johns.  200;  13  Wend.  274.) 
By  consent  of  parties  the  justice  ^fter  the  jury  have  retired  may  re-examinne 
a  witness  before  them  {Brown  v.  ChweU,  12  Johns.  384 ;  Keeikr  v.  Lockwood, 
HUl  and  Den.  Sup.  137) ;  read  testimony  to  them  {Hancock  v.  Sabnon,  8  Barb. 
564 ;  Whitney  v.  (Mm,  1  Hill,  61) ;  and  a  consent  that  justice  may  enter  the 
jury  room  implies  a  consent  to  read  testimony  (id.):  so  where  the  jury  desired  to 
examine  a  witness  ftu-ther,  the  defendant  objected,  but  the  lustice  permitted 
the  examination,  and  the  defendant  heard  all  that  transpired,  held  no  ground 
for  reversal  {BMers  v.  dfonUhrop,  13  Wend.  274) ;  nor  is  it  ground  for  reversal 
that  the  constable  attending  the  jury,  ur^ed  them  to  ^ve  the  verdict  as  it  was 
given.  (Bakeg  v.  Strnmona,  29  Barb.  198.)  But  furnishing  the  jury  with  the 
minutes  of  the  testimony  taken  by  the  counsel  of  the  prevailing  party,  is 
ground  for  reversal  {Durfee  v.  Illmand,  8  Barb.  46.)  Circulating  spirituous 
Bquors  among  a  jury,  even  with  consent  of  parties,  is  ground  for  reversal 
{KeUogg  v.  Wilder,  -15  Johns.  465 ;  Boee  v.  amUh,  4  Cow.  17),  but  not  if  done 
during  a  suspension  of  the  trial  {Dennison  v.  CMnSy  1  Cow.  111). 

<t  Verdict — It  is  error  to  receive  a  verdict  if  no  one  is  preserU  on  behalf  of 
the  plaintiff.  He  should  be  called  when  the  jury  are  prepared  to  render  their 
vercuct,  and  if  he  does  not  appear  a  judfi:ment  of  non-suit  may  be  entered  (2>(n<^/aM 
V.  Blackman,  14  Barb.  381).  If  the  pKaintiff  is  present,  and  is  called  when  the 
juiT  render  their  v^dict,  no  one  appearing  and  answering  for  him  will  not 
vitiate  the  judgment  {McEachron  v.  Bandies,  34  Barb.  301) ;  and  judgment  will 
not  be  reversed  because  the  return  omits  to  state  that  thejplaintiff  was  called 
when  the  jmy  came  into  court  to  render  their  verdict  {Warring  v.  Loomis,  4 
Barb.  485).  The  verdict  may  be  recdved  on  BundsLj{HauglUa&ng  v.  Odbom, 
15  Johns.  119).  There  cannot  be  a  special  verdict  {WyUe  v.  Hyde,  13  Johns. 
249).  Verdict  of  '*  no  cause  of  action '  is  a  verdict  for  defendant  {FeiUer  v.  Mttl- 
Uner,  2  Johns.  181) ;  and  a  verdict  for  defendant  six  cents  damages  and  six 
cents  costs  is  a  verdict  for  defendant  (Qoodenow  v.  l^ams,  3  Johns.  427).  A 
verdict  for  plaintiff  for  $10  and  interest  from  a  day  specified  is  sufficient ;  the  jus- 
tice may  compute  the  interest  {Page  v.  Cody,  1  Cow.  115).  A  verdict  for  "  one 
mill"  damages  is  a  nullity  {Brown  v.  BmUh,  3  Cal  81).  The  Jury  mav  recon- 
sider their  verdict  before  it  is  entered  {Blaekley  v.  SMdon,  7  Johns.  821  The 
verdict,  although  no  judgment  is  entered  on  it,  is  a  bar  to  a  second  action 
{FBlier  v,  MulUner,  2  Johns.  181 ;   Yoiing  v.  Otteraeker,  id.  191 ;  jEfew  v.  Seek- 
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man,  11  td  457).    The  joiy  need  not  find  for  coete ;  they  foXLow  of  oonne 
(Brown  y.  Smith,  8  OaL  81 ;  Bkike  y.  MiUtpaugh,  1  Johns.  316). 

a,  Vaidlotr— Where  the  Joiy  assess  damages  beyond  the  jurisdiction  of  the 
jnstioe,  or  for  an  ezoeasiye  amoont,  or  where  the  ^uty  is  not  entitled  to  any, 
soch  damages,  or  the  excess,  may  be  remitted  (Burger  y.  KortriglU,  4  Johns. 
414;C?»r*-y.I>«M*w,3Denio,819;  Bariftw  y.  iJow,  6  Hill,  76 ;  FUh^,Dodif6, 
4  Denio,  811 ;  Putnam  y.  Sheiop,  12  Johns.  4dS) ;  bnt  Judgment  was  reyersed 
for  exoesmye  damages  (Haighl  y.  Badgdey,  15  Barb.  400). 

&  On  a  conflict  of  eyidence.  the  yerdict  of  the  Jair  is  OQnclnsiye  (McDcnM  y. 
EdfferUm,  5  Barb.  560;  Dunekle  y.  Koeker,  11  mL  887 ;  Rogers  y.  Aekmrum,  3d 
id.  184) ;  but  a  yerdict  will  be  set  aside  that  has  no  eyidence  to  support  it.  or 
that  is  contrary  to  the  uncontradicted  testimony  in  the  case  (BalMane  y.  Stan- 
Um,  6  Barb.  141 ;  Fith  y.  BhU,  21  Barb.  888). 

c  Where  the  Jury  do  not  agree,  the  parties  may  waiye  the  proyisions  of  law 
prescribing  the  time  within  which  a  yenire  for  a  second  jury  should  be  return* 
able  (Fiero  y.  BeynMs,  20  Barb.  275). 

d.  Judgment— Where  the  trial  is  before  a  juiy,  the  justice  should  render 
judgment  and  determine  the  amount  of  costs,  not  later  than  the  same  day  on 
which  the  yerdict  is  rendered ;  otherwise  he  loses  jurisdiction  of  the  cause, 
andjudgment  afterwards  rendered  is  yoid  (Sibley  y.  naward,  8  Denio,  72 ;  Eatt 
y.  7^t^,6Hill,48;.6^a<(i>y.  Qua,  15  Barb.  132);  and  where  the  trial  is  without 
a  juiy,  thejustice  must  renderjudgment  within  four  days,  or  the  action  is  discon- 
tinued (FFate?»y.  2\iim,  19  Wend  871;  Young  Y,  BummeU,  6  Hm,eO;  7  id.  S(^; 
Wiaananr.  Panama  B.  R  Cb.,  1  Hilton,  800 ;  and  see  £r«»<i9nMf7Mr  y.  WH9on,9l 
Barb.  686).  If  the  fourth  day  is  a  Sunday,  the  judgment  must  be  rendered  on  the 
third  d^  (Binea  y.  Bima,  ll*  Barb.  9^.  The  judgment  must  be  declared  by 
a<Hne  official  act ;  deciding  in  the  mina  is  not  sufficient  (Seaman  y.  Wa/rd,  1 
Hilton,  52) ;  but  making  a  memorandum  on  the  papers  is  sufficient  (Walrod  y. 
Skuier,  2  Goms.  184). 

e.  Judgment  may  be  rendered  on  a  Saturday  against  a  seyenth-day  Biq>ti8t 
(MasDon  y.  Anna»,a  Denio,  204) ;  and  judgment  may  be  rendered  on  the  day 
of  a  general  election  in  a  cause  tried  and  submitted  on  a  preyious  day  (Bice  y. 
Mead,  22  How.  445) ;  but  Judgment  cannot  be  entered  on  a  Sunday  (&ughiakng 
y.  Oebom,  15  Johns.  119). 

/.  A  justice  cannot  decide  a  case  on  his  own  knowledge  (BurUngham  y.  Deyer, 
2  Johns,  189 ;  Boaekrans  y.  Van  Antwerp,  4  id  228 ;  Bkinehard  y.  Biehiey.  7  id. 
196;andseei&Mfy.  (7iM,  12id.296;XM:^y.  Smith,  10  id.  250;  Wheeter  y 
Lampman,  14  id.  481 ;  Oroen  y.  ^i^,  18  id.  469 ;  Sprague  y.  Shed,  9  id  140 ; 
Cornea  y.  MbuUon,  8  Denio,  12 ;  McAaidtr  y.  Sexton,  4  B.  D.  Smith,  41),  nor  be 
examined  as  a  witness  unless  by  consent  (P^rry  y.  Weyman,  1  Johns.  520 ; 
Lawrence  y.  Houghton,  5  id.  120 ;  Cobb  y.  Curtiu,  8  id.  4701  He  cannot  find  the 
amount  of  damage  on  a  mere  estimate  (Ely  y.  (/Leary,  2  £.  D.  Smith,  855 ; 
FbxY.  Decker,Z%d.  150;  and  see  PrenOas  y.  Sprague,  1  Hilton,  428). 

g.  The  judgment  should  specify  that  it  was  made  '*  on  hearing  the  proofe  and 
all^^ions"  (Stoeiing  y.  Driggs,  2  Cai.  96);  and  if  intelligible  will  not  be 
yitiated  by  misspelling  (Jackeon  v.  Browner,  7  Wend.  888).  Judgment  in  case 
of "  wilfiil  trespass  "  for  three  dollars,  with  *'  treble  damages,'^  making  flye 
dollars,  held  good  (Tifft  y.  Culver,  3  HiU,  180).  A  judgment  "  for  damages 
with  costs  12.74,*'  was  affirmed  on  appeal  (Staman  y.  Buckley,  29  Barb.  289). 

h.  Section  186  of  the  Code  held  not  to  apply  to  justices'  courts  (Psrkim  v. 
Richmond,  17  How.  809).  On  a  trial  without  a  juir,  the  justice  may,  at  the 
dose  of  plaintifiTs  case,  discharge  one  of  seyeral  defendants,  but  should  not  en* 
ter  judgment  until  the  trial  is  Unished  (Moon'y.  Eldred,  8  HilL  104 ;  Fonn  y. 
Tiwpeon,  4  £.  D.  Smith,  276).  On  a  suit  commenced  by  warrant  against  two, 
if  one  otiy  appears,  judgment  cannot  be  giyen  against  both  (Bicharde  y.  WaU 
tan,  12  Johns.  434).  Where  in  a  suit  by  sornmons  against  two,  one  only  ap- 
peared, and  without  authority  confessed  judgment  against  both,  held  binding 
on  the  other  until  reyersed  {ingaOe  y.  Sprague,  10  Wend.  672). 
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80  ,  JUSTICKb'    COURTS.  [§  64. 

A.  A  Jndlgment  where  the  iustice  has  jurisdiction  cannot  be  attacked  collate 
eraUy  {Wesson  v.  Ohamberiain,  8  Corns.  881 ;  8kmni<m  v.  Kelly,  18  N.  Y.  SW ; 
Bromley  v.  Srmlhy  2  HiU,  517 ;  OroffY.  Grimold,  1  Denio,  482). 

b.  Although  It  be  voidable  for  irregularities,  it  will  uphold  a  judgment  given 
apon  it  in  a  suit  commenced  thereon  {Ektmphrey  v.  Bsreons,  28  Barb.  814). 

6.  The  fact  that  a  justice's  judgment  on  which  an  action  is  brought,  was  re- 
covered more  than  six  years  before  suit  commenced,  is  no  cause  for  reversing 
a  judgment  given  upon  it,  where  the  defendant  did  not  appear  in  the  latter 
suit,  and  pleSd  the  statute  of  limitations  (Humphrey  v.  Persons,  28  Barb.  818). 

d,  A  judgment  once  entered,  the  power  of  the  justice  ceases ;  he  cannot  open 
or  alter  his  judgment,  even  though  it  be  entered  by  inadvertence  for  a  wrong 
amount  (Harcly  v.  Seelye,  3  Abb.  103 ;  ScrarUon  v.  Levy,  4  itf.  21 ;  Oamp  v.  8tew- 
wrt,  2  R  I).  Smith,  89 ;  ^perry  v.  M(Mor,  1  td  361 ;  Th^  People  v.  Delaware  Com, 
Pleas,  18  Wend.  558 ;  McQuintv  v.  Herriek,  5  Wend.  240).  Relief  firom  such  a 
judgment  can  only  be  obtained  by  an  appeal  from  the  judgment  (flojmeU  v. 
ffonieU,  1  Code  Rep.  N.  B.  288). 

e.  Bemtle,  The  judgment  of  a  justice  recovered  since  the  code  took  effect,  re- 
gains in  force  for  twenty  years  (Nichols  v.  At/wood,  16  How.  475 ;  and  see  §  68, 
poii,  and  note). 

/  A  justice's  judgment  is  a  speciality  (James  v.  Bmury,  16  Johns.  288 ;  WUher- 
waa  V.  Averdl,  6  Cow.  589).  Parol  evidence  is  inadmissible  to  contradict  the 
docket  of  a  justice  (SmUhy.  Gompton,  20  Barb.  262;  NUes  v.  Totnkm,  8  id. 
^594). 

g.  The  omission  of  a  justice  of  the  peace  to  certify,  in  his  docket,  that  the 
amounts  appearing  by  such  books  to  be  due  on  the  judgments  therein,  have 
not  been  paid,  to  his  knowledge ;  or  to  deposit  such  docket  with  the  clerk  of 
the  town,  on  his  removing  therefrom,  will  not  affect  the  validity  of  the  judg- 
ments in  the  docket,  or  vaiy  the  effect  of  the  same  as  evidence,  the  statutes  re- 
quiring him  to  do  so  beinff  merely  directory  (Humph/rey  v.  Persons,  28  Barb. 
318 ;  Oarshffre  v.  Huyck,  6  Barb.  583). 

A.  Payment  or  tender  of  a  judgment,  the  judgment  creditor  not  forbidding^ 
may  be  made  to  the  justice  (Dexter  v.  Bnai,  16  Barb.  887). 

».  CortB.— (Laws  1860,  p.  983 ;  1861,  p.  16.) 
Summons,        ........ 

Warrant,  attachment,  or  transcript  of  judgment, 

AcUoumment.  ........ 

Subpcena,  including  all  the  names  inserted  therein,  *     .      . 

Administering  an  oath,  ...... 

Filing  everjr  paper  necessary  to  be  filed,  .... 

Swearing  a  jury,         ....... 

Swearing  a  constable,       ....... 

Trial  of  an  issue  of  &ct,  in  a  case  of  appearance  and  answer. 

Entering  judgment, 

Taking  affidavit,         ....... 

Drawing  any  bond,  ....... 

Receiving  and  entering  verdict  of  jury, 

Venire,       .        •   .  .  .  .  . 

Drawing  affidavits,  applications  and  notices,  where  required  by  law 

(per  rolio),     ........ 

Execution, .  .  . 

For  the  renewal  of  the  same,  ..... 

For  making  a  return  to  an  appeal,        ..... 

A  warrant  for  the  apprehension  of  an^  person  charged  with  any  vio- 

olation  of  the  laws  concerning  the  mtemal  police  of  the  state,  or 

with  being  the  &ther  of  a  bastard,  ....       25  cents, 

indorsing  any  such  warrant  issued  from  another  county,  .  25     " 

A  summons  for  any  offence  relating  to  the  internal  police  of  the 

•state,  or  in  case  of  any  pcoceediogs  to  recover  the  possession  of 

land,  or  otherwise,  .  .       26     *' 


15  cents. 

25 

25 

25 

5 

5 

25 

5 

50 

25 

10 

25 

25 

25 

5 

ti 

25 

4i 

25 

(i 

2  dors. 
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For  drawing  a  record  of  convictioii  for  contemptB  and  other  special 
cases,      .........  SOcenta. 

An  execution  upon  any  such  conviction,     .  .       25  ** 

A  warrant  of  commitment  for  any  cause,  .  25  " 

For  a  precept  to  sommon  a  jury  m  q;)ecial  cases,    .  .       35  ^ 

Bwearmg  such  Jury,         .  .  .  26  " 

Hearing  the  matter  concerning  which  a  jury  is  smnmoned,  50  " 

Recdying  and  entering  their  verdict,  .  25  " 

For  a  view  of  premises  alleged  to  be  deserted,  .       50  " 

Hearing  an  application  for  a  commission  to  examine  witnesses,        .  50  *' 
For  ever^  oraer  for  such  commission,  and  attending,  setUing  and 

certifymg  interrogatories,   .  .  .  .       50  ** 

For  takmg  depositions  of  vdtnesses  upon  an  order  or  commission 
issued  by  some  court  in  this  or  a  foreign  state  or  territory  (per 

foUoX  5  " 

For  mi^dng  the  necessary  return  and  certificates  thereto,  50  ** 

a.  Whenever  a  judgment  shall  be  rendered  in  a  court  of  a  justice  of  the 
peace,  in  dvil  actions,  it  shall  be  with  costs  of  the  suit ;  but  the  whole  amount 
of  the  items  of  such  costs  to  be  included  in  the  entry  of  judgment^  except 
charges  for  the  attendance  of  witnesses  from  another  county,  ^hall  not  in  any 
case  exceed  the  sum  of  five  dollars,  unless  such  suit  shall  be  adjourned  more 
than  once  at  the  request  and  on  motion  of  the  party  against  whom  judgment 
shall  be  finally  rendered,  and  in  such  case  the  costs  of  such  additional  ad- 
journment may  be  included  hi  the  entry  of  judgment  (Laws  1860,  p.  984,  §  2). 

b.  In  addition,  the  costs  of  a  commission  to  examine  a  foreign  witness  may 
be  taxed  in  the  judgment  (L(m»  1841,  p.  112). 

e.  Bzecution. — The  execution  is  in  all  cases  to  be  returnable  in  sixty  days, 
the  provision  of  the  Revised  Statutes  regulating  the  time  for  returning  execu- 
tions from  justices'  courts  being  repealed  (Bander  v.  Burley,  15  Barb.  ^);  but 
it  is  no  sufficient  objection  to  an  execution  that  it  calls  for  its  return  "  tdUhin 
iixty  dawf'  {Price  v.  ShippSy  16  Barb.  585) ;  it  should  be  against  personal  prop- 
erty only  {Pisher  v.  Safford^  1  E.  D.  Smith,  612).  No  time  for  the  return  need 
be  insertea,  and  if  inserted,  may  be  treated  as  surplusage.  The  issuing  and 
renewal  of  an  execution  probably  ought  to  be  considered  the  same  thing ;  and 
neither  can  be  done  after  five  years  from  the  entry  of  the  judgment  {JliMrae  v. 
Q&uld,  1  Ker.  285).  An  execution  issued  more  than  five  years  after  the  judg- 
ment was  rendered,  is  not  merely  irregular,  but  void  (Bates  v.  James,  8  Duer, 
45 ;  Morrn  v.  Oould,  1  Keman,  2^.  May  an  alias  execution  issue  after  the 
expiration  of  five  years  ? 

d.  After  a  transcript  of  a  judgment  has  been  filed  in  the  office  of  the  county 
clerk,  the  rules  which  ^vem  me  issuing  execution  upon  it  (except  as  specially 
provided^  are  those  which  apply  to  the  common  pleas  (Oinoefuo  v.  Agari^  2 
Abb.  1851  An  attomey-at-law  may  issue  an  execution  in  such  a  case  (Simp- 
kins  V.  Age,  1  Code  R.  107). 

e,  *'  Kanj  execution  issued  by  a  justice  of  the  peace,  or  a  judgment  ren- 
dered by  him,  be  not  satisfied,  it  may  from  time  to  time  bo  renewed  by  said 
Justice,  by  an  endorsement  thereon  to  that  effect,  signed  by  him,  and  dated 
when  the  same  shall  be  made.  K  any  part  of  such  execution  has  been  satis- 
fled,  the  endorsement  of  renewal  shall  express  the  sum  due  on  the  execution. 
Everf  such  endorsement  shall  be  deemed  to  renew  the  execution  in  fiiU  force 
in  all  respects  for  sixty  days  from  the  date  thereof"  (Laws  of  1857,  ch.  512,  § 
1),  and  all  laws  inconsistent  therewith  are  repealed  (Id.  §  2). 

/  An  execution  may  be  renewed  without  a  return  of  no  goods  endorsed 
thereon  (Wiekham  v.  MiBer,  12  Johns.  820) ;  and  this  without  any  written  re- 
turn, and  after  the  return  day,  and  repeatedly  ( Visger  v.  Ward,  1  Wend.  651) ; 
and  in  The  People  v.  Hopsan  (1  Denio,  574),  it  was  held  that  this  could  be  done 
after  a  sufficient  levy,  upon  property  during  the  first  life  of  the  execution.  In 
that  case  the  execution  ran  out  on  the  5th  of  the  month,  was  renewed  on  the 
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7fh,  and  a  new  leyy  made  upon  the  same  da^r  upon  the  same  property.  It  was 
abo  repeated  in  that  case,  that  a  mere  leyy  is  not  a  satisfiaction  of  a  judgment 
(See  Ghapman  v.  Fuller,  7  Barb.  70). 

a.  An  execution  on  a  Justice's  Judgment,  issued  after  the  death  of  plainti^ 
by  persons  appearing  to  have  no  interest  in  the  matter,  is  a  nullity  USeUinger 
V.  tbrd,  14  ]^b.  250). 

b.  A  mandamus  lies  to  compel  the  issuing  an  ezeoution  (The  People  y.  Clerk 
of  Ma/rine  Court,  3  Abb.  809). 

c.  A  constable  having  returned  an  execution  satisfied  by  sale,  cannot  after- 
wards annul  that  return  by  a  supplementary  indorsement  on  the  execution 
(Boes  V.  mcksy  11  Barb.  481). 

.  d.  Contempts. — A  Justice  may  punish  for  contempt  for  not  attending  as  a 
juror  (Bohbine  v.  Ghyrham,  26  Barb.  586). 

e.  The  application  for  an  attachment  against  a  witness  for  non-attendance  may 
be  based  on  an  oral  oath  toithoiU  writing  {Baker  v.  WiUiamUf  12  Barb.  527). 

J'.  A  justice  of  the  peace  may  punish  a  de&nlting  witness  or  juror,  after  the 
t  in  which  the  default  occurred  is  terminated  (SobbinM  t.  Qorkawi,  25  K.  T. 
588).    Mode  of  proceeding.    (See  id.) 
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TITLE    Vn. 


Of  Jx$&tice^  and  other  Inferior  Cowrie  m  iJitiee. 

GsAFnEB  L  Marine  court  in  New  Yoiic  dtj. 

n.  Justices'  courts  in  New  Yoric  city. 

IIL  Justices'  courts  in  cities. 

lY.  General  provieions. 


Ohaptbr  L 
Marine  OouH  of  Ifew  York  Ctty. 

Chaptbb  IL 
Justioei  Courte  in  New  York  City. 

The  aectloiiB  in  this  and  the  preceeding  chi^ter  of  this  title  (|&  65,86),  hsfv 
been  entirely  abrogated  by  subsequent  laws.  The  Law  and  Practice  of  the 
Marine  and  Jnsdces'  [District]  Courts  in  the  city  of  New  York,  are  puldiilied 
in  a  small  volume  by  the  publisher  of  this  work. 

Ohaftsb  hl 

The  Juhtioee'  Courte  of  Cities, 

%  67.  [60]    Jurisdiction, 

The  justices'  conrts  of  cities  shall  have  jurisdiction  in  the  fol- 
lowing cases,  and  no  other : — 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  by-laws  of  the  corporar 
tions  of  their  respective  cities,  where  the  penalty  or  forfeiture 
flhail  not  exceed  pne  hundred  dollars. 

Ohafteb  IV. 
General  Provisions. 

§  68.  [61.]  (Am'd  1849, 1851.)  JBeotions  66  and  6^appUceh 
MetothistiOe. 
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The  provisions  of  sections  55  to  64,  both  inclusive,  relating 
to  forms  of  action,  to  pleadings,  to  the  .times  of  commencing 
actions,  to  the  rules  of  evidence,  to  filing  and  docketing  tran- 
scripts of  judgments,  to  their  effect  and  the  mode  of  enforcing 
them,  and  to  proceedings  where  title  to  real  property  shall 
come  in  question,  shall  apply  to  the  courts  embraced  in  this 
title ;  except  that  after  the  discontinuance  of  the  actions  in  the 
interior  court,  upon  an  answer  of  title,  the  new  action  may  be 
brought  either  in  the  supreme  court,  or  in  any  other  court  hav- 
ing jurisdiction  thereof;  and  except,  also,  that  in  the  city  and 
county  of  New  York,  a  judgment  for  twenty -five  dollars  or  over, 
exdlusive  of  costs,  the  transcript  whereof  is  docketed  in  the 
office  of  the  clerk  of  that  county,  shall  have  the  same  effect  as 
a  lien  and  be  euforced  in  the  same  manner  as,  and  be  deemed, 
a  judgment  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York. 

a.  The  lostice  is  bound  to  give  a  transcript  on  demand  to  any  par^  interest- 
ed in  the  judgment,  and  on  bein^  paid  for  such  transcript  (Laws  1841,  p.  114). 
If  he  refuses,  a  mandamus  wiU  lie  to  compel  the  delivery  of  the  transcript 
(8  Cow.  188).  The  filing  a  transcript  deprives  the  justice  of  any  Airther  con- 
trol over  the  judgment  (Be  ShoUB^  2  Cow.  506).  The  transcript  mav  be  made 
after  the  expiration  of  the  justice's  term  of  office  (Mcn^nctrd  v.  Thmnpwn,^  8 
Wend.  898) :  and  it  need  not  show  jurisdiction  on  its  &ce  {Jackson  v.  BowUndy 
6  Wend.  666 ;  Jaekmi  v.  J(mes,  9  Cow.  182 ;  10  Cow.  238). 

h.  After  a  judgment  in  any  county  court  of  one  countv,  if  an  execution  be 
issued  into  another  county  before  any  transcript  filed  in  mat  county,  the  court 
may  order  a  transcript  to  be  filed  nunc  pro  tunc  {Both  v.  JSchloss^  6  fiarb.  880). 

&  It  is  not  necessary  that  a  transcript  from  a  justice  of  the  peace  of  a  judg- 
ment rendered  by  him,  should  show  Uie  proceeding  to  give  him  lurisdiction 
to  render  a  valid  judgment,  in  order  to  authorize  it  to  be  filed  and  docketed. 
It  is.  for  that  purpose,  orimo/aotf  evidence  that  the  justice  had  jurisdiction  to 
render  the  judgment  (I)ickin8on  v.  Smithy  25  Barb.  102). 

d'  The  statute  of  1840,  ch.  886,  relating  to  the  docketing  of  judgments,  is 
directorv.  An  error  in  the  statement,  of  date,  amount,  &a,  which  would  be 
amendable  by  the  court  in  which  the  judgment  was  rendered,  will  not  vitiate 
the  Hen  of  the  juc^ment  as  against  persons  not  actually  misled  or  prejudiced 
thereby  {Sean  t.  Bumhamy  17  N.  Y.  445). 

d.  The  lien  of  a  'justices'  judgment,  of  which  a  transcript  was  filed  and 
docketed  with  the  county  clerk,  pursuant  to  2  R  S.  247,  §  128,  continued  a  lien 
against  the  defendant  for  twentv  years,  and  gainst  purchasers  in  good  faith 
and  subsequent  incumbrancers  for  ten  jesLn  {WaUermtre  v.  WeaUweTy  4  Eeman, 
16).  And  so  of  judgments  recovered  smce  the  code  took  effect  {Hiehols  v.  AtU 
woody  16  How.  475 ;  TouThg  v.  BewufTy  4  Barb.  442 ;  Geller  v.  Hoyty  7  How.  266).  . 

/.  After  filing  transcripts  of  judgments  of  a  justice's  court,  the  county  court 
has  such  a  control  over  Uie  judgments  as  to  enable  it  to  order  set-off  between 
them  (Bayden  v.  McDermoUy  9  Abb.  14 ;  and  see  Lyon  v.  Mardyy  18  How.  267 ; 
10  Abb.  887 ;  82  Barb.  51),  but  cannot  vacate  the  judgment  on  motion  {MarHn 
V.  JCij^  <?/ -y.  F.,  20  How.  86). 

g.  Filing  transcripts  for  less  than  $25 :  see  Oa/ndee  v.  QundMidmeTy  17  How. 
484;  8  Abb.  435;  disapproved,  V^iUee  v.  WkUehMd,  2  Hilton,  596;  ButU  v. 
2Mfii»iM^,12  Abb.  60;  ^lon.  82  Barb.  201. 
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P  A  R  T   1 1 ;  , 

OF  UiVUi  AOTIONa* 

TnXE    L 

Form   of   OivU  AeHons. 

'BmmA»m$^  Dirttnctioii  between  actiooBatUwandaiiitsineqiiiftf.aboliiliied. 
TOl  Parties,  how  designated. 
7L  Actions  on  Judgments. 
72.  Feigned  issues  abolished. 

§  69.  [62.]  (Am'd  1849.)  Disiinotum  between  aotioM  ai 
lofio  and  euiis  in  equity^  abolished. 

The  distinction  between  actions  at  law  and  suits  in  eqnitj, 
and  the  fonns  of  all  such  actions  and  suits,  heretofore  existing, 
are  abolished ;  and  there  shall  be  in  this  State,  hereafter,  bnt 
one  form  of  action  for  the  enforcement  or  protection  of  private 
rights  and  the  redress  of  private  wrongs,  which  shall  be  denom- 
inated a  civil  action. 

a.  The  eflbct  of  this  section  has  been  much  discussed.  See  note  in  the  8d. 
editicm  d  this  woiic  where  the  decisions  and  dicta  are  collected.  To  these  add 
BmOmM  Y.  Jod,  8  Ker.  498;  Setma  y.  GHjm,  dKer.  516;  7Vui{y.  Qrangefr, 
4  Seld.  119;  Tm  Byck  y.  HaugTUaOiM,  13  How.  6d9;  PMuwy.  Oorkam,  17 
ir.  T.  370;  ViwrMi  y.  OhUd^  Bior,  uL  854;  CMe  y.  SnmoldM,  18  N.  Y.  74; 
GkmMy..<liwl0r,33K.Y.d38;^.  T,Io6  Co.y.  N,We^  In$.  C%>.,38N.T.  857; 
13  Abb.  414). 

§  70.  [63.]  (Am'd  1849.)    Parties  how  designated. 
In  SQch  action,  the  party  complaining  shall  be  known  as  the 
plaintiff^  and  the  adverse  party  as  the  defendant. 

§  71.  [64.]  Actions  on  Judgments. 

No  action  shall  be  bronght  npon^a  judgment  rendered  in 
any  court  of  this  State,  except  a  court  of  a  justice  of  the  peace. 


*  TUs  Utle  does  not  coyer  all  the  sot^ects/vrhich  this  part  of  the  code  i 
bnoss  {Tks  BuplB  y.  atwiswtfU,  9  How.  $07). 
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between  the  same  parties,  without  leave  of  the  court  for  good 
cause  shown,  on  notice  to-  the  adverse  party  ;  and  no  action  on 
a  judgment  rendered  by  a  justice  of  the  peace,  shall  be  brought 
in  the  same  county  within  five  years  after  its  rendition,  except 
in  case  of  his  death,  reeSgnation,  incapacity  to  act,  or  removal 
from  the  county,  or  that  the  process  was  not  personally  served 
on  the  defendant,  or  on  all  the  defendants,  or  in  case  of  the 
death  of  some  of  the  parties,  or  where  the  docket  or  record  of 
such  judgmeilt  is  or  shall  have  been  lost  or  destroyed. 

a.  An  action  cannot  be  brought  npon  a  judgment  rendered  in  a  district 
court,  or  the  marine  court  of  the  city  of  New  York,  AeftDwn  the  tame  parties^ 
without  leave  of  the  court  {Thomp»&n  y.  Stutphen,  2  JS.  D.  Smith,  527 ;  Mills  v. 
WinMlitw,  uf .  18 ;  8  Code  R.  44).  But  an  executor  or  administrator  of  a  de- 
ceased judgment  creditor  {Wheeler  v.  Daldn^  12  How.  537),  or  a  bona-Jidt  as- 
signee of  a  judgment  may  sue  upon  the  judgment  without  leave  (7^^  v. 
Braitud,  1  Abb.  84 ;  S.  C,  4  Duer,  607 ;  Kopper  y.  Bowe,  2  HUton,  69) ;  and  an 
action  in  the  nature  of  a  creditor's  biU  may  be  brou^t  ¥rithout  the  leave  of 
the  court  first  obtained  (CatUn  v.  Doughty,  12  How.  457 ;  Qftidn  y.  KteUr,  2 
Sand.  281 ;  3  Code  R  205 ;  Dunham  v.  AicAo/*on,  2  Sand.  636).  Where  a  jus- 
tice's judgment  is  docketed  in  the  county  court,  nO  action  can  be  brought 
thereon  without  leave  of  the  county  court  {Lyon  v.  Manley,  82  Barb.  51 ;  10 
Abb.  837 ;  18  How.  267).  A  defendant  may,  without  leave  of  the  court,  by 
answer^  and  as  a  set-off  or  counter-claim,  rely  on  a  judgment  in  his  favor  against 
the  pUuntiS  {WelU  v.  Htnshaw,  8  Bosw.  625),  especiaUy  if  he  be  an  assignee  of 
the  Judgment  {Clark  v.  Story,  29  Barb.  295). 

b.  In  an  action  in  a  1ustice*s  court  on  a  judgment,  the  complaint  showed 
that  the  judgment  had  been  docketed  with  the  county  derk.  The  answer 
was  that  the  action  could  not  be  maintained,  because  no  action  could  be  main- 
tained on  a  judgment  of  the  county  court,  held  a  sufficient  statement  of  the 
objection  that  leave  of  the  court  was  necessary  (Lyon  v.  ManUy,  10  Abb.  837 ; 
82  Barb.  51 ;  18  How.  267). 

c.  "No  action  can  be  maintained  on  a  judj^ent  for  want  of  an  answer 
obtained  on  a  service  of  the  summons  by  pubhcation  {Force  v.  Oower,  28  How. 
294;irafMy.  C7aoil;,8CaL449;  and  see  FUke  v.  Andenon,  88  Barb.  71;  12 
Abb.  8). 

d  Tliis  section  applies  to  Judgments  rendered  before  the  code  took  effect 
(Finch  V.  Onrpenter,  5  Abb.  225). 

e.  The  proper  remedy,  where  an  action  is  brought  upon  a  judgment  without 
leave,  in  a  case  where  leave  is  necessary,  is  by  motion  to  set  aside  the  sum- 
mons and  complaint.  (Id.)  On  such  a  motion,  leave  to  sue  should  not  be 
granted  nunc  pro  t/uTic,  but  the  plaintiff  should  be  left  to  a  motion.  (Id)  In 
uat  case,  the  order  was  that  the  motion  to  set  aside  the  summons  and  com- 

Slaint  should  be  granted  with  costs,  unless  the  plaintiff  should,  within  twenty 
ays,  give  notice  of  a  motion  for  leave  to  bring  the  action  nunc  pro  tunc;  and 
if  such  notice  was  given,  then  all  proceedings  of  both  parties  to  be  stayed  un- 
til the  decision  of  such  motion. 

f.  As  to  actions  on  judgments  against  ioint-stock  companies  or  associations, 
it  is  provided  (Laws  1858,  p.  2S3)  Oiat  after  judgment  obtained  against  any 
sochjoint-stock  company  or  association,  and  execution  thereon  returned  un- 
satisfied in  whole  or  m  part,  suits  may  be  brought  s^rainst  any  or  all  of  the 
shareholders  or  associates  individually,  as  now  provided  by  law ;  but  no  more 
than  one  suit  shall  be  brought  against  said  shareholders  at  any  one  time,  nor 
imtU  the  same  shall  have  l^ea  determined,  and  execution  issued  and  returned 
unsatisfied  in  whole  or  in  put    No  death,  removal,  resignation  of  officers  or 
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fihareholders,  or  sale  or  transfer  of  stock,  shall  work  a  dissolation  of  any  snch 
joint-stock  company  or  association,  as  a^inst  the  parties  so  suing  or  being  saed 
by  such  company,  or  as  against  any  creditor  or  person  haying  any  demand 
against  such  company  at  me  time  of  any  such  death,  removal,  resignation, 
sSe,  or  transfer.  The  members  of  a  joint  Mock  company  cannot  be  sued  ag 
sudi,  until  lifter  suit  against  the  company  as  prescribed  by  statute,  and  a  judg- 
ment and  an  execution  returned  unsatisfied  {Bobins  y.  WeUs,  26  Barb.  15 ; 
Van4»rbat  y.  OiMrrisony  8  Abb.  361). 

§  72.  [66.]  ExiMing  suits.    Feigned  issues  abolished. 

Feigned  istnes  are  abob'shed ;  and  instead  thereof,  in  the 
cases  where  the  power  now  exists  to  order  a  feigned  issne,  or 
when  a  question  of  fact,  not  put  in  issue  by  the  pleadings,  is  to 
be  tried  by  a  jury,  an  order  for  the  trial  may  be  made,  stating 
distinctly  and  plainly  the  question  of  fact  to  be  tri^d  ;  and  such 
order  shall  be  the  only  authority  necessary  for  a  trial. 

a.  An  order  for  the  trial  of  a  ooesiion  of  fact  by  a  jury  must  be  made  before 
the  cause  has  been  actually  tried  by  the  Qox}ii{(/Bnm  y.  Bou>e9, 10  Abb.  106). 
SemUej  the  motion  for  the  order  cannot  be  m*ade  after  ten  days  after  issue 
joined,  but  the  court  may,  of  its  own  motion,  at  any  time  before  ui  actual 
trial  has  been  had,  order  a  trial  by  jury  (id.,  and  Rule  88).  And  where  an 
acticm  properly  triable  by  the  court  without  a  jury  was  regularly  brou^t  to 
trial  and  liied  by  the  court,  it  was  held  that  the  court  could  not,  afUr  tM 
the  eyidence  was  closed  and  the  ca^e  submitted,  order  a  trial  of  a  question  of 
ftct  by  a  jury.    The  judge  must  determine  the  whole  case.    (Id.) 

d.  In  the  cases  mentioned  in  §  258,  pott,  no  issues  can  be  framed  pursusnt  to 
this  section.  This  aection  has  no  a9>plication  to  an  action  for  diyoroe  from 
the  marriage  contract,  on  the  ground  of  adulterer,  in  which  an  issue  of  &ct  Is 
raised  by  the  pleadings ;  it  has  no  more  application  to  such  an  action  than  to. 
an  action  fbr  the  recoyoy  of  money  only  (Birker  y.  Parker ,  3  Abb.  478). 

c  The  formor  practice  on  feigned  issues  examined  by  Willajrd.  Jusdee,  BmU 
T.i4Meft»(12Barb.886). 
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TITLE    n. 
THme  of  (x>mmenoing  oivU  aoiiani.*  . 

OKiJnnQi  L  ActionB  generally. 

n.  For  the  recovery  of  real  property. 

IIL  Other  than  for  the  recovery  of  real  proper^. 

lY.  Qenend  proyisions. 

Chaptsb   I. 

Time  of  oommenomg  actions  in  ff&neral. 

BacnoB  78.    Repeal  of  existing  limitations. 

74    Time  for  commencing  actions,  &sc. 

§  73.  [66.]  (Am'd  1849.)    JRepeal  of  existing  limitations. 
The  provisions  contained  in  the  chapter  of  the  revised  stat- 
utes, entitled  ^'  Of  actions  and  the  times  of  commencing  them/' 


*  ck  In  computing  the  time  within  which  an  action  is  to  be  commenced,  the 
day  on  which  the  right  of  action  accrued  is  to  be  excluded  (McOraw  y. 
Waiker,  2  Hilton,  404). 

*    b.  There  is  no  statutory  limitation  of  the  time  within  which  a  mandamus 
may  be  obtained  (The  Piiupld  v.  8uperfn9or»  cf  WOhetter,  12  Barb.  448). 

c.  As  to  the  limitation  contained  in  the  **  Act  to  provide  for  the  incoipora- 
tion  of  Insurance  companies,"  see  Howa/rd  v.  Franmn  Ins.  Oo,y  9  How.  45. 

d  The  right  of  action  for  non-acceptance  of  a  bill  of  exchange,  accrues  from 
the  non-acceptance  {WhUehead  y.  WaUm,  9  M.  &  W.  506). 

e.  The  period  which  elapses  between  the  death  of  a  person,  and  the  grant- 
ing of  letters  testamentary  on  his  estate,  not,  however,  excee<Ung  six  months, 
and  the  period  of  six  months  after  such  letters  are  granted,  are  not  part  of  the 
period  of  limitation  {Ooddingkm  v.  Ckmiley,  2  Hilton,  528). 

/.  In  an  action  against  surviving  partners  and  the  administrators  of  the  de- 
ceased partner,  the  eighteen  months  which  elapsed  after  the  death  of  their  in- 
testate, is  not  as  apunst  the  defendant,  the  administrators  to  be  taken  into 
account  as  part  orthe  period  of  limitation  (Parker  v.  Jackeon,  16  Barb.  84). 

g.  For  money  received  by  a  sheriff  in  an  action  to  foreclose  a  mortgage  or 
for  partition,  the  cause  of  action  begins  to  run  when  the  sale  is  perfected  ( Fan 
ilMv.  LoU,  16  Abb.  180;  Van  TasselY,  Van  Tassel,  81  Barb.  489). 

K  The  cause  of  action  against  a  foreign  &ctor  for  money  received  by  him, 
does  not  accrue  until  a  demand  of  payment  or  instructions  to  remit  (Walden 
y.  Crafts,  2  Abb.  801). 

i  Where  a  note  is  made  in  a  foreign  state,  by  residents  of  such  state,  paya^ 
ble  to  residents  of  this  state,  the  cause  of  action  on  such  note  does  not  accrue 
until  the  makers  come  into  this  state  (Carpenter  v.  WeOs,  21  Barb.  598). 

j.  A  cause  of  action  for  extra  work,  accrues  when  said  work  was  completed 
(PMsY.  U.8.andLwerpoolMaa8MpCo.,liBom,,2m). 
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are  repealed ;  and  the  provisions  of  this  title  are  snbstitnted  in 
their  stead.  This  title  shall  not  extend  to  actions  already  com- 
menced, or  to  cases  where  the  right  of  action  has  already  ac- 


(L  The  caose  of  action  of  one  in  poeseflsion  of  land  onder  an  erroneoiu  deed 
which  he  has  an  equitable  right  to  have  corrected,  does  not  aocme  until  an  at- 
tempt is  made  to  disturb  his  possession,  founded  on  the  error  hi  the  deed 
(Ba/rOett  y.  Judd,  23  Barb.  268). 

b.  The  equitable  right  to  an  action  against  the  estate  of  a  deceased  partner 
of  a  firm,  where  the  surviving  partner  is  solvent  at  the  time  of  the  death  and 
then  becomes  insolvent,  accrues  at  the  time  the  survivor  becomes  insolvent, 
and  the  period  of  limitation  is  ten  years  (Eloodgood  v.  Brum,  8  N.  Y.  802)^ 

c  Between  pledgor  and  pledgee,  a  cause  of  action  for  an  accounting  and 


redemption  of  a  pledge  accrues,  and  the  statute  of  limitations  attadies  at  the 
time  virhen  the  pledgor  is  entitied  to  redeem  the  pledge  {RoberU  v.  SykM,  8 
Abb.  845;  80  Barb.  173). 

d  In  an  action  by  a  subsequent  indorser  against  prior  indorsers  to  recover 
the  amount  i>aid  by  him  to  take  up  the  note,  the  cause  of  action  aocrnes  at 
the  time  of  paying  the  money  not  when  the  note  fell  due  {Ba/rk&r  v.  Oamidi/, 
16Barb.ir0r 

e.  A  promissory  note  given  in  the  form  of  preimum  note  as  and  for  capital 
stock  note  in  organizing  a  mutual  insurance  company  is  payable  on  demand, 
and  the  statute  of  limitations  begins  to  run  from  its  date  ^aukmd  v.  Edmandiy 
28HOW.152:  24N.  Y.807;reverBmg,d8Barb.  488;  and  secBaffv.  Tote,  88 
Baib.  627;  Moviiand  v.  OuykendaU,  40  Barb.  820;  CMif(Ue  v.  Buckingham^  80 
Barb.  177). 

/.  ThR  cause  of  action  by  a  surety  against  his  princJMl  for  money  paid  for 
him,  accrues  when  the  payment  is  actuaJOiif  made  {JSkaood  v.  D^frndcuf^  5 

g,  A  cause  of  action  cannot  accrue  until  there  is  in  existence  some  one  ca- 
pable of  suing  or  at  least  some  one  to  be  sued  {BuMi/n  v.  Ford^  0  Barb.  898). 
Thus,  where  A.  received'money  due  the  estate  of  B.  after  the  death  of  R,  and 
before  letters  of  administration  of  his  estate  issued,  held  in  an  action  by  G.  the 
administrator  of  B.,  to  recover  such  money  of  A.,  that  the  statute  did  not 
commence  to  run  until  letters  of  administration  issued  to  C.  (ki.) 

A.  In  an  action  against  joint  debtors  commenced  by  service  of  the  summons 
on  some  only  of  the  defendants  before  the  statute  limitation  has  expired,  a 
defendant  not  served  until  after  such  limitation  has  expired  cannot  avail 
himself  of  the  statutes  as  a  defence  (WhiUe»  B'k  of  Buffalo  v.  Wordy  85  Barb. 
687)i 

It  before  a  surrogate,  may  avail  himself  of  the 
my  claim  presented  against  the  estate,  in  the 
or  in  equity,  upon  such  claim.  A  devise  of 
10  payment  of  debts  generally,  not  specifying 
terest  given  to  an  executor  for  that  purpose, 
the  statute  of  limitations  against  debts  which 
'  the  testator  {MavrUn  v.  Oage,  6  Selden,  898). 
ised  Statutes  barring  any  action  agaJnst  the 
sued  for  within  six  months  aft;er  its  r^ection 
proceedings  before  tiie  surrogate  as  well  as 
Abb.  135). 

m  this  State  cannot  avail  itself  of  the  statute 
.  &  O?.,  20  N.  Y.  210,  reversing  &  o.  26  Barb. 
R  R,  Co,,  86  Barb.  79). 

>  not  notice  the  statates  of  limitation  of  other 
kri>.595). 
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turned ;  bat  the  statateB  no V  in  force  shall  be  applicable  to 
Buch  cases,  according  to  the  subject  of  the  action,  and  without 
regard  to  the  form. 

a.  A  right  of  dower  wMch  accrued  prior  to  the  Reyised  Statutes  taking  ef- 
f^,  is  not  affected  by  them  {8tewa/ri  y.  Smith,  14  Abb.  75 ;  coTiiray  Brewster  v. 
Brewiter,  82  Barb.  42W).  TTie  code  does  not  apply  to  causes  «f  action  already 
accrued  {€Hen  Chce  Mut  Ins.  Co.  v.  Harrold,  20  Barb.  298). 

b.  Where  a  right  of  action  had  accrued  previous  to  the  code,  and  the  debtor 
after  the  debt  became  due  departed  from  the  State,  and  resided  out  of  it  for 
diiferent  periods  during  a  series  of  years,  the  successiye  absences  are  to  be 
aggregated  in  computing  the  time,  for  the  purpose  of  ascertaining  whether  the 
demand  is  barred  by  the  statute  (Berrim  y.  Wright^  26  Barb.  ^ ;  see  poet^ 
%  100,  and  note). 

c.  The  presumption  of  payment,  arising  under  the  statute  of  limitations, 
firom  lapse  of  time,  is  not  that  the  payment  was  made  at  the  expiration  of  the 
time  Ihced  by  the  statute  as  a  btu*,  but  at  some  prior  indefinite  tame,  or  when 
the  obligation  became  due  {Martin  y.  GagSy  5  Selden,  898 ;  see  iV.  i.  lAfe  In$. 
do.  y.  Ciwrt,  29  Barb.  486). 

See  section  110,  and  note ;  and  Wood  y.  Wood,  26  Barb.  856. 


§  74.  [67.]  (Am'd  1849,  1851.)  Period  of  limitation,  an- 
iwer,  <to. 

Civil  actions  can  only  be  commenced  within  the  periods 
prescribed  in  this  title,  after  the  cause  of  action  shall  have  ac- 
crued, except  where,  in  special  cases,  a  different  limitation*  is 
prescribed  by  statute,  and  in  the  cases  mentioned  in  section 
seventy-three. 

But  the  objection  that  the  action  was  not  commenced  with- 
in the  time  limited,  can  only  be  taken  by  answer. 

d.  There  is  no  rule  of  law  fixing  the  period  within  which  a  man  may  dis- 
cover that  a  writing  does  not  express  the  contract  which  he  supposes  it  to 
contain,  and  which  bars  him  of  relief  for  delay  in  asserting  his  rights,  other 
than  that  contained  in  the  statute  of  limitations  (BidioeU  y.  Astor  Mut.  Ins. 
Co.,  16  N.  y.  263). 

e.  Where  it  appears  on  the  face  of  the  complaint  that  the  cause  of  action  is 
barred  by  lapse  of  time,  the  defendant  cannot  demur ;  he  can  avail  himself  of 
the  statute  bar  only  by  answer ;  and  this,  whether  the  cause  of  action  be  of  a 
legal  or  equitable  nature  {Sands  y.  8t.  John,  36  Barb.  628 ;  28  How.  140 ;  Voor- 
hies  y.  Voorhies,  24l  Barb.  160 ;  I^Olers  y.  Lee,  2  Barb.  488),  and  whether  it  arose 
prior  to,  or  smce  the  code,  took  effect  (Stewart  y.  Smith,  14  Abb.  75 ;  Leferts  v. 
HoOister,  10  How.  383). 

/.  The  same  rule  applies  in  proceedings  before  a  surrogate  ( Van  Vleck  y. 
Burroughs,  6  Barb.  341). 
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Chapter  IL 
Time  of  commencing  (lotions  for  the  recovery  of  real  property. 

BEcmorn  75.    When  the  people  will  not  sue. 

76.  When  action  cannot  be  brought  by  grantee  from  the  State. 

77.  When  actions  by  the  people  or  their  granteee,  to  be  brooi^t 

within  twenty  years. 

78.  Seisin  within  twenty  years,  when  necessary. 

79.  Seisin  within  twen^  years,  when  necessary  in  action  or  de- 

fence founded  on  title,  &c. 

80.  Action  after  entry,  or  r^ht  of  entry. 

81.  Possession,  when  presumed.    Occupation  when  deemed  un- 

der legal  title. 

82.  Occupation  under  written  instrument,  &c 

88.  Adyerse  possession,  under  written  instrument,  &c 

84.  Premises  actually  occupied,  held  adversely. 

85.  Adyerse  possession  under  claim  of  title  not  written. 

86.  Relation  of  landlord  and  tenant,  as  affecting  adyerse  poesessioii. 

87.  Descent  cast    Effect  of 

88.  Persons  under  disability. 

§  75.     When  the  people  will  not  eue. 

The  people  of  this  State  will  not  Bue  any  person  for  or  in 
respect  to  any  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  nnless, 

1.  Such  right  or  title  shall  have  accrued  within  forty  years 
before  any  action  or  other  proceeding  for  the  same,  shall  be 
comnienced ;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of  some 
part  thereof,  within  the  space  of  forty  years. 

See  PwpU  y.  Bennsdaer,  8  Barb.  189 ;  Beople  y.  LMngskm,  id.,  354 ;  People  v. 
AmMy  4  Corns.  608. 

§  76.  When  action  cannot  he  hrov^Jvt  hy  grantee  from  the 
State. 

No  action  shall  be  brought  for,  or  in  respect  to,  real  prop- 
erty, by  any  person  claiming  by  virtue  of  letters  patent,  or 
grants  from  the  people  of  this  State,  unless  the  same  might 
have  been  commenced  by  the  people,  as  herein  specified,  in 
ease  such  patent  or  grant  had  not  been  issued  or  made. 
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§  77.  When  actions  hy  the  people  or  their  grantees^  to  he 
brouffM  within  twenty  yeivre. 

When  letters  patent  or  grants  of  real  property  shall  have 
been  issued  or  made  by  the  people  of  this  State,  and  the  same 
shall  be  declared  void  by  the  determination  of  a  competent 
conrt,  rendered  npon  an  allegation  of  a  fraudulent  suggestion, 
or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  a 
material  fact,  or  wrongful  detaining,  or  defective  title,  in  such 
case  an  action  for  the  recovery  of  the  premises  so  conveyed 
may  be  brought  either  by  the  people  of  this  State,  or  by  any 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs 
or  assigns,  within  twenty  years  after  such  determination  was 
made,  but  not  after  that  period. 

§  78.  Seisin  within  twenty  ytcvrsj  when  neoeaewry. 
No  action  for  the  recovery  of  real  property,  or  for  the  recov^ 
ery  of  the  possession  thereof,  shall  be  maintained,  unless  it  ap- 
pear that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  such  action. 

§  79.  Seisin  within  twenty  years^  when  neoessary  in  aoUon 
or  de/ence  founded  on  title. 

No  cause  of  action  or  defence  to  an  action  founded  upon  the 
title  to  real  property,  or  to  renta  or  services  out  of  the  same, 
shall  be  effectual,  unless  it  appear  that  the  person  prosecuting 
the  action,  or  making  the  defence,  or  under  whose  title  the 
action  is  prosecuted  or  the  defence  is  made,  or  the  ancestor, 
predecessor,  or  grantor  of  such  person,  was  seized  or  possessed 
of  the  premises  in  question,  within  twenty  years  before  the 
committing  of  the  act  in  respect  to  which  such  action  is  pro- 
secuted or  defence  made. 


§  80.    Action  after  entry  or  right  of  entry. 

No  entry  upon  real  estate  shall  be  deemed  sufficient,  or  valid 
as  a  claim,  unless  an  action  be  commenced  thereupon  within 
one  year  after  the  making  of  such  entry,  and  within  twenty 
years  from  the  time  when  the  right  to  make  such  entry  de- 
scended or  accrued. 
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§  81.  Possession  preswnsd.  Occupation^  when  deemed 
wider  legal  title. 

In  every  action  for  the  recovery  of  real  property,  or  the  poe- 
eesBion  thereof,  the  person  establishing  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law ;  and  the  occupation  of  such  prem- 
ises by  any  other  person,  shall  be  deemed  to  have  been  under 
and  in  subordination  to  the  legal  title,  unless  it  appear  that 
such  premises  have  been  held  and  possessed  adversely  to  such 
legal  title,  for  twenty  years  before  the  commencement  of  such 
action. 


§  82.     Occvpation  tunder  written  instrument. 

Whenever  it  shall  appear  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  premises  under 
claim  of  title,  exclusive  of  any  other  right,  founding  such  claim 
upon  a  written  instrument,  as  being  a  conveyance  of  the  prem- 
ises in  question,  or  upon  the  decree  or  judgment  of  a  competent 
court,  and  that  there  has  been  a  continued  occupation  and  pos- 
session of  the  premises  included  in  such  instrument,  decree,  or 
judgment,  or  of  some  part  of  such* premises,  under  such  claim, 
for  twenty  years, — the  premises  so  Included  shall  be  deemed 
to  have  been  held  adversely ;  except  that  where  the  premises 
so  included  consist  of  a  tract  divided  into  lots,  the  possession 
of  one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of 
the  same  tract. 

§  83.  Adverse  possession. 

For  the  purpose  of  constituting  an  adverse  possession,  by 
any  person  claiming  a  title  founded  upon  a  written  instrument* 
or  a  judgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases : — 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  indosure ; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel  or  of  fencing  timber,  for  the  purposes  of  husband- 
ry, or  the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
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left  not  cleared  or  not  inclosed,  according  to  the  usual  coarse 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

a.  A  corporation  may  claim  title  by  adyerse  posseflsion,  the  same  as  individ- 
uals (Robie  y.  Sedgtoick,  35  Barb.  SIO)^  and  twenty  years*  exclusiye  po^ession 
by  a  corporation  under  a  claim  of  title,  will  raise  the  presmnption  of  a  valid 
titla    {Id.) 

b.  An  alien  may  defend  his  possession  as  against  one  showingtitle,  by  showing 
an  adverse  possession  of  twenty  years  (Ovmng  v.  BusseU^  32  Barb.  2QS). 

c.  An  adverse  possession  not  founded  on  any  written  instrument,  extends  only 
to  the  land  fenced,  cultiyated  or  improved  (Becker  v.  V<mValkenJbwrg\  29  Barb. 
819). 

d  An  adverse  possession  commenced  in  the  life  time  of  the  ancestor,  con- 
tinnes  to  run  agamst  his  heir,  although  the  heir  may  be  under  disability  {peekBr 
V.  Van  VM&nburgh,  29  Barb.  319). 

e.  A  general  assertion  of  ownership  irrespective  of  any  particular  title,  will 
constitute  an  adverse  possession  (Crary  v.  €hodman^  22  N.  Y.  170 ;  and  see 
MtOerY,  GarI/>ck,SBsab.lfiS;  BeekerY.  Van  ValkenMi/rgh,20Btah.U9;FUh 
V.  Fish,  89  Baxb.  518). 


§  84.  Premises  adiMJly  occupied  hdd  adversely. 

Where  it  shall  appear  that  there  has  been  an  actual  contin- 
ued occupation  of  premises,  tfnder  a  claim  of  title,  exclusive  of 
any  other  right,  but  not  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  the  premises  so  actually  occupied,  and 
no  other^  shall  be  deemed  to  have  been  held  adversely. 

§  85.  Adverse  possession  under  daim  not  toritten. 
For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  title  not  founded  upon  a  written  instrument,  or 
'  a  judgment  or  decree,  land  shall  be  deemed  to  have  been  pos- 
sessed and  occupied  in  the  following  cases  only  : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure  ; 

2.  Where  it  has  been  usually  cultivated  or  improved, 

8ee  MtOer  v.  Garlock,  8  Barb.  158. 

§  86.  Relation  of  landlord  amd  tenamit. 

Whenever  the  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant  shall 
be  deemed  the  possession  of  the  landlord,  until  the  expiration 
of  twenty  years  from  the  termination  of  the  tenancy;  or. 
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where  there  has  been  no  written  lease,  until  the  expiration  of 
twenty  years  from  the  time  of  the  last  payment  of  rent ;  not- 
wicDstanding  that  sach  tenant  may  have  acquired  another  title, 
or  may  have  claimed  to  hold  adversely  to  his  landlord.  But 
such  presumptions  shall  not  be  made  after  the  periods  herein 
limited. 


§  87.  Descent  cast. 

The  right  of  a  person  to  the  possession  of  any  real  property 
shall  not  be  impaired  or  affected  by  a  descent  being  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

§  88.  Persona  vmder  disabilities. 

If  a  person  entitled  to  commence  any  action  for  the  recovery 
of  real  property,  or  to  make  an  entry  or  defence  founded  on  the 
title  to  real  property,  or  to  rents  or  services  out  of  the 
same,  be  at  the  time  such  title  shall  first  descend  or  accrue 
either, — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  up- 
on conviction  of  a  criminal  offidnce  for  a  term  less  than  for 
life ;  or, 

4.  A  married  woman, — 

The  time  during  which  such  disability  shall  continue,  shall  not 
be  deemed  any  portion  of  the  time  in  this  chapter  limited  for 
the  commencement  of  such  action,  or  the  making  of  such  entry 
or  defence ;  but  such  action  may  be  commenced  or  entry  or 
defence  made  after  the  period  of  twenty  years,  and  within  ten 
years  after  the  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability ;  but  such 
action  shall^not  be  commenced,  or  entry  or  defence  mf^de,  after 
that  period. 
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Ohaftbb  m. 

Time  of  oommencmg  actions  other  than  for  the  recovery  of 
real  property. 

BMcnasSf^,  Limitation  prescribed. 

90.  Twenty  years. 

91.  Six  years. 

92.  Three  years. 
98.  Two  years. 
94  One  year. 

95.  Action  upon  a  current  account 

96.  Action  for  penalties. 

97.  Action  for  oUier  relief 

98.  Action  by  the  people. 

§  89.  [69.]  (AmM  1849.)    Periods  of  limitation  jprescrtbed. 

The  periods  prescribed  in  section  74  for  the  commencement 
of  actions  other  than  for  the  recovery  of  real  property,  shall 
be  as  follows : 


§  90.  [70.]  (Am'd  1849.)     TweiUy  years. 
Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  court  ol 
the  United  States,  or  of  any  State  or  Territory  within  the 
CTnited  States. 

2.  An  action  upon  a  sealed  instrument 

0.  This  section  applies  to  judgments  of  the  marine  and  justices*  courts 
(IMamn  v.  Florerice,  9  Abb.  277  noU). 

b.  Action  or  decree  of  a  surrogate  (see  1  Bradf  Sur.  Rep.  4). 

e.  The  presumption  of  payment  of  a  iudgment  obtained  before  the  reyised 
statutes  took  effect,  is  rebutted  by  a  sheriff's  return  of  an  execution  partly  un- 
satisfied {Henderson  v.  Coirs,  14  Barb.  16) ;  and  as  to  rebutting  the  presump- 
tion of  payment  of  a  judgment  obtained  prior  to  the  revised  statutes  taking 
effect,  (see  WadcUsU  v.  Mmenckyrf,  10  N.  Y.  170). 


§  91.  [71.]  (Am'd  1849.)    Six  years. 
Within  six  years : 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express 
or  implied,  excepting  those  mentioned  in  section  90. 
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2.  An  action  apon  a  liability  created  hy  statute,  other  than 
a  penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  personal 
property. 

5.  An  action  for  criminal  conversation,  or  for  any  other 
injury  to  the  person  or  rights  of  another,  not  arising  on  con- 
tract, and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  fraud  in  cases  which 
heretofore  were  solely  cognizable  by  the  court  of  chancery,  the 
cause  of  action  in  such  case,  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts  consti- 
tuting the  fraud. 

a.  The  statute  is  a  bar  to  an  action  on  a  promiasory  note  bronght  by  the 
payee  against  the  maker ;  although  the  former,  after  the  expiration  of  six 
years  ftom  the  time  the  note  became  payable,  paid  the  amount  of  it  to  his  in- 
donee,  and  thus  became  repossessed  of  the  note  (Woodruff  Y.Ifoore,  8  Barb. 
171). 

&.  Where  services  are  performed  for  a  series  of  years,  without  any  express 
agreement  as  to  the  time  or  measure  of  compensation,  no  pa3rments  being 
made,  the  law  will  not  imply  an  agreement  that  the  payment  shall  be  post- 
poned until  the  termination  of  the  emplovment,  but  will  regard  the  hiring  as 
trom  year  to  year,  and  the  waees  as  payable  at  the  same  time  (Davis  v.  Oorton, 
16  N.  Y.  255). 

c  In  an  action  for  converting  personal  property,  the  statute  commences  to 
run  from  the  time  of  the  conversion  (Ketsy  v.  Grmoold,  6  Barb.  486).  After 
the  statute  has  commenced  running,  the  case  cannot  be  taken  out  of  the  statute 
by  a  demand  and  refusal  of  the  property,  made  after  the  defendant  had  parted 
with  the  property  {id,,  and  see  Bncce  v.  TUson,  25  N.  Y.  194). 

d.  An  actfon  to  enforce  an  equitable  lien  for  the  purchase-money  of  land, 
must  be  brought  within  six  years.  The  debt  is  the  cause  dt  action  (Borst  y. 
Owijy,  15N.  Y.  505). 

e.  One  entrusted  with  a  note  for  collection,  and  who  receives  the  money,  is 
not  a  trustee ;  and  an  action  for  the  money  must  be  within  six  years  (mekok 
Y.mekok,!^  Barb.  602). 

f.  A  debt  of  an  administrator  for  which  a  judgment  has  been  recovered,  is 
regarded  as  a  simple  contract  debt,  and  must  be  prosecuted  within  six  years 
(fl5«  V.  MtOer,  17  How.  300). 

g.  Under  a  general  retainer  to  an  attorney  to  prosecute  an  action,  his  rigRt 
to  costs  against  his  client  accrues  on  his  perfecting  judgment,  and  the  statute 
limitation  commences  to  run  against  his  claim  for  costs  from  the  time  such 
judgment  is  perfected  (Admna  y.  Fort  Plain  B'k.,  28  How.  45). 

%,  Where  goods  are  left  with  factors  for  sale  on  commission,  the  owner  has 
no  cause  of  action  for  the  price  or  value  of  the  goods  untU  a  demand  by  him, 
and  until  such  demand  the  statute  of  limitations  will  not  commence  running 
(BckM  v.  WaOo&r,  12  Barb.  298). 

i  The  statute  of  limitations  is  a  bar  to  a  recovery  for  the  use  of  goods  for 
any  poiod  antecedent  to  six  years  before  action  brought  (Rider  v.  TPMon  Rubber 
6b.,6Boew.  96). 

4  B^In^tnatiercftheJSstate  of  Delacroix,  deoeoaedy  1  Bradford  Rep.  1; 
MaifMy  QriMcid,  8  Sand.  463,  and  ante,  page  89  i. 
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§  92.  [72.]  (AtnM  1849.)     Three  yeare. 
Within  three  yeare : 

1.  Ad  action  against  a  sheriff,  coroner,  or  constable,  npon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.  Bat  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  action  is  given  to  the  party  aggrieved,  or  to  such  party 
and  the  people  of  this  State,  except  where  the  statute  impos- 
ing it  prescribes  a  different  limitation. 

a.  An  action  to  charge  defendants  as  trnstees  of  a  manofiictaring  corporation, 
organized  under  the  statutes  of  this  State  with  personal  liabiUt^  for  dehta  of 
the  company  on  the  c^ound  of  omission  to  file  report  as  required  by  law ;  and 
declaring  improper  cuyidends  is  an  action  upon  a  statute  for  a  penalty,  given 
to  the  party  aggrieved,  and  must  be  commenced  within  three  years  an&  the 
cause  of  action  accrued  (MerchanU  B'k,  of  N.  Hacen  v.  BU8s,  21  How.  365). 

b.  An  action  to  recover  goods  wron^hlly  taken  by  a  sheriff  under  an  exe- 
cution, must  be  brought  within  three  years  from  the  day  the  levy  was  made 
{OoddingUm  v.  Oamiey,  2  Hilton,  528 ;  l)enni8on  v.  Pktmb,  18  Barb.  89). 

c.  As  to  time  of  limitation  in  an  action  against  a  stockholder  of  the  Roesie 
Qalena  Ck>.  individually^  under  the  act  in  corporating  that  company,  see 
Coming  v.  McOuXUmgh,  1  How.  App.  Gas.  126. 

§  1)3.  [73.]     Two  years. 
Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  im- 
prisonment. 

2.  An  action  npon  a  statute,  for  a  forfeiture  or  penalty  to 
the  people  of  this  State. 

§94.  [74.]     One  year. 
Within  one  year : 

1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

§  95.  [75.]  (Am'd  1849.)  Action  upon  a  current  account. 

In  an  action  brought  to  recover  a  balance  dae  npon  a  mu- 
tual,  open,  and  current  account,  where  there  have  been  recip- 
rocal demands  between  the  parties,  the  cause  of  action  shall  be 
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deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  accomit  on  either  side. 

a.  Items  of  debit  for  the  contract  price  of  work  and  of  credits  for  payments  do 
not  make  a  case  of"  reciprocal  demanda'*  {Buk  y.  U.  &  d  Liwrpool  MaU 
8^(^.,5Bo6w.226.) 

b.  Where  a  current  account  exists  between  parties  and  one  of  them  purchases 
horn  a  third  party  an  open  account  agidnst  the  other»  without  notice  to  or  re> 
cognition  of  its  validity  by  the  latter,  such  purchased  account  does  not  become 
a  part  of  the  current  account,  and  is  barred  in  six  years  from  the  time  it  ac- 
crued (Qreen  v.  AfM9,  14  N.  Y.  325). 

c  There  must  be  items  of  account  on  both  sides  to  make  a  mutual  account 
{EaUock  Y.  Lo96e,  1  Sand.  220,  and  see  Ogdm  y.  AMor,  4  id.  812). 

d.  Payment  of  all  the  items  of  a  bill  except  one,  the  accuracy  of  which  was 
denied,  held  not  to  prevent  the  statute  running  (P^  y.  U.  8.  d  Lifo&rpool 
Man  8h^  Co,,  5  Bosw.  220). 

§  96.  [76.]  Actions  for  penaliiesy  dko. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
in  whole  or  in  part  to  any  person  who  will  prosecute  for  the 
same,  must  be  commenced  within  one  year  after  the  commis- 
sion of  the  offence;  and  if  the  action  be  not  commenced 
within  the  year  by  a  private  party,  it  may  be  commenced 
witliin  two  years  thereafter  in  behalf  of  the  people  of  this 
State,  by  the  attorney-general,  or  the  district-attorney  of  the 
comity  where  the  offence  was  committed. 

§  97.  [77.]    Actions  for  other  rdief 

An  action  for  relief,  not  hereinbefore  provided  for,  must  be 
commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

e.  In  actions  for  specific  performance,  the  time  of  limitation  begdns  to  nm 
from  the  tfane  tiie  plaintiff  might  bring  nis  action  and  has  notice  his  ri^t  ii 
denied.  A  new  cause  of  action  is  not  created  by  a  subsequent  demand  (BriMt 
T.  7VZ«m,25N.Y.194;  .B^dartt  y. /^Amm,  1  Abb.  345). 


§  98.  [78.]    (Am'd  184D.)    Actions  hy  tfie  people 
The  limitations  prescribed  in  this  chapter  shall  apply  to 
actions  brought  in  the  name  of  the  people  of  this  State,  or  for 
their  benefit,  in  the  same  manner  as  to  actions  by  private 
partiei^ 
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Ohapteb  IV. 
Oeneral  Provisions  as  to  the  iX/nhe  of  commenoing  Actions. 

BscnoN   90.  When  action  deemed  commenced. 

100.  Exception,  defendant  out  of  State. 

101.  Exception,  as  to  person  under  disabilities. 

102.  Death  of  person  entitled  before  limitation  expires. 
108.  Suits  by  aliens. 

104.  Where  judgment  reversed. 

105.  Stay  of  action  by  ii^unction,  &c 

106.  Disability  must  exist  when  right  accrued. 

107.  Two  or  more  disabilities. 

108.  This  title  when  not  to  apply. 

109.  The  like. 

110.  New  promise  must  be  in  writing. 

§  99.  [79.]  (Am'd  1849, 1851.)  When  action  deemed  com- 
menced. 

An  action  is  commenced  as  to  each  defendant  when  the 
summons  is  served  on  him,  or  on  a  co-defendant,  who  is  a  joint 
contractor,  or  otherwise  united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent 
to  the  commencement  thereof,  within  the  meaning  of  this  title 
when  the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff  or  other  oflScer  of  the  county  in 
which  the  defendants,  or  one  of  them,  usually  or  last  resided  ; 
as,  if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer 
of  the  county  in  which  snch  corporation  was  established  by 
law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaction  of  business.  But  such  an 
attempt  must  be  followed  by  the  first  publication  of  the  sum- 
mons, or  the  service  thereof,  within  sixty  days. 

a.  the  endorsement,  by  a  sheriff,  or  other  officer,  of  the  time  of  a  receipt  of 
a  summons  in  an  action,  is  not  of  itself  evidence  of  the  fistct,  so  as  to  show  the 
time  of  the  commencement  of  the  action  (WardfjoeU  y.  PcUriek^  1  Boew.  406). 
When  the  plaintiff  files  with  his  judgment  roll  proof  of  tiie  service  of  the 
summons,  he  is  concluded  bv  sudi  proof  as  to  the  time  of  such  service  {Bur^ 
roughs  V.  Beiger,  12  How.  170). 

h.  For  the  purpose  of  issuing  a  warrant  under  the  non-bnprisonment  act,  the 
action  is  sufficiently  commenced  by  lodging  the  summons  with  the  sheriff,  with 
the  intent  that  it  should  be  served  {Q^gary  Y.Weinsr,  1  Code  Bep.  N.  Q.  210). 

Bee§189,iNMt 
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§100.  [80.]  (Am'd  1849,  1851.)  MocepHon,  defendant  atU 
<(f  State. 

If,  when  the  canse  of  action  shall  accrue  against  any  person, 
he  shall  be  out  of  the  State,  sach  action  may  be  commenced 
within  the  terms  herein  respectively  limited,  after  the  return 
of  such  person  into  this  State ;  and  if,  after  such  cause  of  action 
shall  have  accrued,  such  person  shall  depart  from  and  reside 
out  of  this  State,  the  time  of  his  absence  shall  not  be  deemed 
or  taken  as  any  part  of  the  time  limited  for  the  Commence- 
ment of  such  action. 

a.  SocoesBlYe  absenceg  can  be  aocomulsted,  and  the  aggregate  deducted  ftom 
the  time  elapsed  after  the  accmingof  the  actian  (GU0  t.  jSmvp^  10  How.  515 ; 
ION.  Y.96;.S2iiid0fiy.  jRilmtfT,  2  £.  D.  Smith,  173;  Btrriaii  y.  Wri^  M 
Baib.  206;  see  a/nJU,  §  73,  note). 

6.  A  temporary  absence  flrom  the  State,  without  change  of  residence,  does 
not  prey^it  the  nmning  of  the  statute  daring  such  absence  {JERchoik  y.  .^^^84 
Baib.  821).  Abeences  by  t»mtM  journey  during  six  years  amounting,  in  the 
agmgate,  to  one  year,  held  not  a  suflkient  finding  of  absence  to  warrant  a 
^iSSffnesA  against  a  defendant  who  had  set  up  the  statute  as  a  defence.    (Hi,) 

c  The  absence  of  one  Joint  debtor  from  the  States  suspends  the  running  of 
the  statute  of  limitations  agahist  him,  although  his  co^ebtor  has  remamed 
within  the  State  (Denny  y.  Smith,  18  N.  T.  567;  oyerruling  Balden  y.  Ort^,4 
E.  D.Smith,  490;  S.  0. 2  Abb.  806).  It  is  otherwise  hi  the  case  of  one  of  two 
Johit  and  $e9erdl  debtors  (Bogert  y.  VermOya,  1  Code  Rep.  N.  8.  212 ;  10  N.  T. 
447 ;  and  see  2  Coms.  528 ;  8  How.  816) ;  and  after  a  Joint  contract  has  been 
seyered  by  the  death  of  one  of  the  parties,  the  suryiyor  cannot,  by  any  act  of 
his,  keep  the  statute  of  limitations  from  running  against  or  reyiye  the  debt  as 
to  the  representatiyes  of  such  deceased  Joint  contractor  {Lane  y.  Doty,  4  Barb. 
580). 

d  A  foreign  conx^ation  is  a  person  out  of  the  State  within  this  section  (2^!U?fi^ 
«wy.  TiogalLR  Cb.,  86 Barb.  79 ;  Olcattr.  Tioga R  R  Co.,  20  N.  Y.  210; 
reyersing  26  Barb.  147).  Where,  at  the  time  tlie  cause  of  action  accrued,  the 
defendant-is  a  citizen  of  and  resident  in  another  State,  the  period  of  limitation 
does  not  ccmmience  to  run  until  he  comes  into  the  State  (Carpenter  y.  Wette^ 
21  Baib.  504) ;  and  in  such  a  case,  to  create  a  bar,  there  must  be  a  presence  in 
the  State  for  the  fiill  period  of  limitation  (Gone  y.  Frank,  88  Barb.  820). 

«.  Two  partners,  while  out  of  the  State,  contracted  a  debt  to  parties  within 
this  state ;  afterwards  one  of  the  partners  came  into  this  State  and  procured 
his  discharge  under  the  then  existing  U.  S.  Bankrupt  Law ;  after  that,  and 
more  than  six  years  after  contracting  the  debt,  the  other  partner  came  into 
this  State,  and  was  sued  on  said  indebtedness ;  held  the  statute  did  not  com- 
mence to  run  until  he  came  into  the  State  (Iknii  y.  Kkmey,  1  Abb.  440). 


§  101.  [81.]  (Am'd  184«,  1861, 1852.)  EocepUons,  peream 
under  dieabiUtiee. 

If  a  person  entitled  to  bring  an  action  mentioned  in  the  last 
chapter,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff 
or  other  officer,  for  an  escape,  be  at  the  time  the  cause  of  action 
accrued,  either,  « 
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1.  Within  tfie  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

8.  Imprisoned  on  a  criminid  charge,  or,  in  execution  under 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his  natu- 
ral life ;  or, 

4.  A  married  woman. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action  ;  except  that  the  period 
within  which  the  action  must  be  brought,  cannot  be  extended 
more  than  five  yeai*s  by  any  such  disability,  except  infancy ; 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year  after 
the  disability  ceases. 

{102.  [82.]  (Am'dl84d.)  I)Mth  ^  person  entiOsd  before 
UmdiaUon  esopvree. 

If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereoi,  and 
the  cause  of  action  survive,  an  action  may  be  commenced  by 
his  reprensentatives,  after  the  expiration  of  that  time,-  and 
within  one  year  from  his  death.  If  a  person  against  whom  an 
acdpn  may  be  brought,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  his  executors  or 
administrator  after  the  expiration  of  that  time,  and  within  one 
year  after  the  issuing  of  letters  testamentary,  or  of  administra- 
tion. 

See  BitekMn  v.  Ford,  5  Barb.  898 ;  Hxflrker  v.  Jackson.  16 1&.  84 ;  and  Murrey  r. 

§  103.  [88.]    Aotione  hy  AUenensmiee. 

When  a  person  shall  be  an  alien  subject  or  citizen  of  a  coun- 
try at  war  with  the  United  States,  the  time  of  the  continuance 
of  the  war  shall  not  be  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

a.  Who  is  an  alien  enemy?    See  17.  5.  v.  Vietor^  l^Ahh  At5B. 

%  104.  [H.]  (Am'd  18«3.)     Where  Judgment  reversed. 

If  an  action  shall  be  commenced  within  the  time  prescribed 
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theref<M*,  and  a  judgmoDt  therein  be  reversed  on  appeal,  the 
plaintiff,  or,  if  he  die  and  the  caase  of  action  survive,  his  heirs 
or  representatives,  may  commence  a  new  action  within  one  year 
after  the  reversal. 

See  Ltmg  v.  FaOtaree,  7  Sme.  A  M.  401 

§  106.  [85.]  (Am'd  1849.)     Time  of  stay  hy  inunction,  dkc. 

When  the  commencement  of  an  action  shall  be  stayed  by 
injunction,  or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  proliibition,  shall  not  be  part  of  the  time 
limited  for  the  commencement  of  the  action. 

«w  The  period  dnrisg  Trbich  a  plaintiff  has  been  restrained  bv  an  injunctiim 
from  ccHnmendng  an  action,  is  not  to  be  reckoned,  althongh  he  has  not  pleaded 
that  the  injunction  was  served  on  him.  It  is  snflicient  if  he  had  notice  of  it 
{Bmian^r.WrigM,  26  Barb.  208). 


§  106.  [86.]  DisabiUty  must  exist  when  rigJU  of  action  ao- 
erued. 

JSo  person  shall  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  accrued. 

§  107.  [87.]  (Am'd  18*9.)  Tfhere  several  disabiUties,  all  muH 
be  removed. 

When  two  or  more  disabilities  shall  co-exist  at  tibe  time  the 
right  of  action  accrues,  the  limitation  shall  not  attach  until  they 
all  be  remoYed. 

Bee  section  lOL 


§  108.  [88.]  This  title  not  appUoaile  to  hiUsy  dko.  of  corpo- 
rations or  to  hank  nates. 

This  title  shall  not  affect  actions  to  enforce  the  payment  of 
bills,  notes,  or  other  evidences  of. debt,  issued  by  moneyed 
corporations,  or  issued  or  put  in  circulation  as  money. 

§  109.  [89.]  (Am'd  18*9.)  UTor  to  actions  agam&t  dAreetcm^ 
ifkc.  of  moneyed  corporations  or  hamJeim^  associa^  lAmitOr 

Hon  m  smh  cases  prescribed. 

This  title  shall  not  affect  actions  against  directors  or  stock- 
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holders  of  a  monej^ed  corporation,  or  banking  associations,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  bat  such  actions  must  be  brought  within  six 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  liability 
was  created. 


§110.  [90.]  (Am'd  1849.)  Acknowledgment  or  new  prornMS 
muet  he  made  m  writmg. 

TSo  acknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  case 
out  of  the  operation  of  this  title,  unless  the  same  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby ; 
but  this  section  shall  not  alter  the  effect  of  any  payment  of 
principal  or  interest. 

a.  This  proYision  is  wholly  prospectiye.  A  debt  barred  when  the  code  took 
effisct  is  not  revived  by  a  verba!  promiBe  to  pay  made  after  that  time  {EnMgn 
V.  WeekM,  3  Ker.  685 ;  2  Abb.  272,  overruling  in  that  respect,  8.  C,  2  R  D. 
ftnith,  116;  and  approving  Wadsuxnih  v.  Thomas,  7  Barb.  445;  see  alsQ 
QOmrie  V.  Bumkramtoy  20  Barb.  85 ;  Qlen  Cove  MtU.  Im,  Co,  v.  Harold,  id.  298; 
Van  Aim  v.  .PWto,  9  Abb.  277 ;  82  Barb.  189). 

b.  A  payment  by  one  Joint,  or  Joint  and  several,  debtor  does  not  reviye  the 
liabiliUr  of  the  other  ( Van  Eeuren  y.  Barmelee^2  Coms.  528 ;  Bogart  v.  Vermil- 
^,8C;odeRep.  142;lCodeRep.  N.  8.  212;  Barg&r  y,  Durrm,  22  Barb.  68; 
Vunham  v.  DodM,  10  Barb.  566 ;  Tracy  v.  Boithbun,  8  Barb.  548 ;  Payne  v.  Slate, 
89  Barb.  684).  One  copartner  cannot  after  the  diaeolation  of  the  partnership 
do  any  thing  to  bind  the  other,  without  the  authority  of  that  other,  or  unless 
at  his  request  (see  Bruee  v.  Ta»m,  25  N.  Y.  194;  iSoft^rte  v.  S^kes,  8  Barb.  845). 
Thus  where  flye  years  after  the  &lling  due  of  a  joint  and  several  note  made 
by  a  principal  and  three  sureties,  the  holder  on  applying  to  two  of  the  sure- 
ties for  payment,  was  by  them  referred  to  the  pnncipal,  who  on  being  in- 
formed of  such  reference  made  a  payment ;  held  such  an  acknowledgment  as 
stayed  the  running  of  the  statute  of  limitations  as  agnlnst  those  two  sureties, 
but  did  not  aflfoct  tiie  third  (WinohO,  v.  Husks,  18  N.  Y.  558,  and  see  Munroe  v. 
BofUer,  22  How.  49 ;  Bloodgood  v.  Bruen,  4  8elden,  862).  The  case  of  EM  v. 
MeNaughUm,  15  Barb.  168,  was  reversed  on  appeal  (see  18  N.  Y.  561). 

&  Pro  ceeding  to  foreclose  a  mortgace  by  advertisement  is  an  acknowledg- 
m^t  of  the  existence  of  the  mortgagors  right  to  redeem  (Oaikiiu  v.  MeU,  20 
N.  Y.  147). 

d.  An  assignee  in  trust  for  creditors  is  not  an  agent  authorized  to  renew  a 
debt,  or  take  it  omt  of  the  statute,  as  against  the  assignor  (Pickett  v.  King,  84 
Barb.  198,  disapproying  Barger  v.  Durtin,  22  Barb.  68). 

a.  No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  contin- 
uing contract  to  take  a  case  out  of  the  operation  of  the  statute  of  limitations, 
unless  contained  in  some  writing  signed  by  the  party  to  be  chaiged  thereby 
{Hope  v.  BogaH,  1  Hilton,  544).  What  is  a  sufficient  signing,  see  Bowe  v.  Thom]^ 
son,  15  Abb.  877. 

/.  The  new  promise,  not  the  original  contract,  is  the  cause « of  action  ( Van 
ilfenvl^te,9Abb.277;  82  Barb.  189;  TfwkJ»e«  v flWto,  18  N.  Y.  560.  over- 
ruling  Oarshore  v.  Huyck,  6  Barb.  588). 
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a.  When  a  note  has  hemi  barred  by  the  statute,  in  order  to  sustain  an  action 
thereon  there  must  be  proof  of  an  unqualified  promise  to  pay  the  entire  debt, 
in  express  terms,  or  by  £ur  and  just  implication  flrom  an  explicit  admisslini 
of  it  as  an  existing  debt  for  which  the  debtor  acknowledges  himself  liable, 
and  which  he  is  wming  and  intends  to  pay.  If  the  promise  be  conditional  to 
pay  when  able,  present  ability  must  be  shown  iSharman  y.  Wakeman.  11  Barb. 
254;  aC.5Selden,85). 

h.  In  order  to  take  a  demand  out  of  the  statute  by  part  payment,  it  most 
appear  that  tfie  payment  was  made  on  account  of  the  debt  for  which  the  ac- 
tion is  brought.  And  it  must  fbrtheri^pear  that  the  payment  was  made  aa 
part  payment  of  a  larger  debt  {AmMY,  Downing,  11  EEurb;  554,  and  see  Peek 
y.  U,  &  MaU  Ship  Oo,,  5  Bosw.  22^).  To  make  a  part  paymoit  eyidence  of  a 
promise  to  pay  the  balance,  it  must  be  yoluntary  on  the  part  of  the  debtor, 
and  must  occur  under  such  circumstances  as  are  consistent  with  an  intent  to 
pay  such  balance  (M.) 

e,  A  promise  not  made  to  the  creditor  nor  to  any  one  acting  in  his  behalf^  la 
not  SDffident  to  reyiye  a  debt  barred  by  the  statute  of  limitations  ( Wdhm&m 
y.SAdrnum,5  8elden,86;  B&Md^iood  y.  .^t^ii,  4  Selden,  882,  reyersing  a  0.  4 
Sand  427;  IToft^ y. /SKawiM, 4 Barb.  168 ;  see  JSIO^ y.  i>ifart,  21 B^ 


TITLE    IIL 

PaHies  to  civil  acHans.* 

Swanxm  111.  Party  in  interest  to  sue.  ^ 

112.  Assignment  of  thing  in  action. 

118.  AcUons  by  executor,  trustee,  Ac 

114.  Action  by  and  against  married  women. 

115.  Infimts,  actions  by  and  against 

116.  Onardian,  how  appointed. 

117.  Who  may  be  phdnti& 

118.  Who  may  be  defendants. 

119.  One  or  more  may  sue  or  defend  for  alL 

120.  One  action  against  the  different  parties  to  bills  and  notes. 

121.  Actik>n  when  not  to  abate. 

122.  Court  to  decide  controyersy,  Ac    Interpleading. 

*  111.  [91.]  (Am'd  18*9,  1851,  1862.)    AcHon  to  he  iy party 
in  interest.    Action  hy  grantee  of  land  Keid  adoerseih/, 

Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  one 


*  d  One  and  the  same  person  cannot  be  plaintiff  and  defendant  in  the 
action  (ShenooodY.  Barton,  28  Bow,tm;  Methodist  JSpuoopaiOhuiysh  Y.Stew^ 
27  Barb.  553).    A  man  cannot  sue  himself  (C^y.  iS^n^Uf,  18  N.  Y.  76). 

0.  A  guardian  ad  Utem  is  not  ^kparty  to  the  action  (Brown  y.  HuUA^  T.  R 
678  ;JbnjMy.Boy(?,  5  Porter,  [Ala.]  R,  888;  Darrin  y.  Hatfitid,  Co*t  App. 
Dec  1862,  Selden's notes;  SindUufr  y.  Sinclair,  1  New Fr.  Ca&  179;  MiUink  v. 
CUiisr,  14  Jurist,  621). 

/.  A  stockholder  in  a  corporation  is  a  party  to  a  suit  brought  against  such 
corponiti<ni  (Ftaee  y.  B'uUemuU  Woolen  Manuf.  Co,,  28  Barb.  608). 
•  Amended — See  Appetidix, 
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hundred  and  thirteen ;  bat  this  section  shall  not  be  deemed  to 
authorize  the  assignment  of  a  thing  in  action  not  arising  out  of 
contract. 

But  an  action  may  be  maintained  by  a  grantee  of  land  in  the 
name  of  a  grantor,  when  the  grant  or  grants  are  void  by  reason 
of  the  actual  possession  of  a  person  claiming  under  a  title  ad- 
verse to  tiiat  of  the  grantor  at  the  time  of  the  deliyery  of  the 


a.  A  person  named  as  defendant,  but  not  served  with  process,  is  not  a  party 
to  tiie  actkm  {Bobinscm  y.  Frost,  14  Barb.  596 ;  Steigen  y.  Qtok,  7  Mo.  R.  291 ; 
N&rtan  y.  ffape$,  4  Denio.  245 ;  JElast  Biwr  B'k  y.  Cutting,  1  Boew.  686 ;  see, 
howeyer, 2>o^  V.  iltwifl*,  5  How.  8 ;  ll^aocto y.  i^  J^^^awt&ro,  16 Abb.  1).  "The 
fonner  diancery  practice  is  now  adopted  as  to  maldng  parties'*  {WaU^ue  y. 
Eat&n.  5  How.  100;  BbOmbadc y.  Van  VmOoeffibwrg,  5  id  284;  1  Code  R.  K.  S. 
^ ;  V<m'hi»  y.  OhOi^  At^r.,17  N.  T.  354).  To  Hie  same  effect,  Br&uma(my.  Q^- 
prd  (8  How.  396). 

b.  An  imprisoned  debtor  is  equally  subjected  to  be  sued  and  proeecutied  ~io 
judgment,  and  to  be  proceeded  agfdnst  in  all  the  modes  prescribed  by  law  to 
enfbroe  dyil  remedies,  as  if  he  were  at  large  (Morris  y.  WaUh,  14  Abb.  887). 

c.  Authority  tx>  oommenoe  Action. — Except  in  the  action  of  ejectment,  aa 
to  which  see  2  R.  S.  305,  §  17 ;  Howa/rd  y.  E&woflrd,  11  How.  80;  and  10  Wend. 
568,  the  defendant  is  not  ot^narily  entitled  to  demand  the  production  by  an 
attorney  of  his  authority  to  commence  an  action  (Thayer  y.  Leiwis,  4  D^enio^ 
269) ;  but  the  court  may,  in  proper  cases,  require  the  attorney  to  produce  his 
authority  (Yi'Menl  y.  VanderhiU,  10  How.  324 ;  and  1  Abb.  193),  and  may  stay 
proceedings  in  the  action  or  require  security  for  costs  (CommWs  cf  EaxiM  y. 
iWy,  36  Barb.  266 ;  22  How.  506 ;  13  Abb.  434 ;  rey^s'g  22  How.  312).  But 
when  a  respectable  and  responsible  attorney  appears  lor  a  party,  the  court 
will  not  ordinaiily  inquire  mto  the  feet  whether  he  was  actuallj^  authorized 
to  appear  or  not  (Deiion  v.  Noyes,  6  Johns.  296 ;  BefnibUo  of  Mexico  v.  Arran- 
goiSy  1  Abb.  438).  The  objection  that  an  action  is  commenced  without  author- 
ity, cannot  be  taken  by  answer  iCommWs  of  Excise  y.  Purdy,  36  Barb.  266 ;  22 
How.  506 ;  18  Abb.  4S4,  reVtfg  22  How.  812). 

d.  ^lainttfTs  address. — The  coUrt  has  the  right  and  in  proper  cases  will  re- 
quire the  attorney  of  a  plaintiff  to  disdose  the  place  of  residence  of  the  plidn- 
Mfi (Vincent  y.  Vanderbm,  10  How.  324,  and  1  Abb.  193 ;  Harris  y.  HoUer,  19 
Law  Joum.  Q.  B.  62).  In  an  action  for  an  assault  which  took  place  amonff  a 
large  assemblage,  the  court  imder  the  circumstances  and  with  a  yiew  to  a  fair 
txi^  granted  a  rule  that  the  plaintiff  should  disclose  his  place  of  residence  and 
occupation  to  the  defendants  (Johnson  v.  Birley,  5  B.  &  A.  540).' 

e.  An  attorney  who  giyes  a  &lse  residence  of  his  client,  without  using  proper 
means  to  ascertain  its  correctness,  subjects  himself  to*the  costs  which  may  be 
incurred  by  moying  for  an  attachment  against  him ;  but  he  is  not  liable  to  i)ay 
the  costs  of  the  action  if  he  is  bona  fide  unable,  after  proper  inquiry,  to  giye 
his  client's  residence  (Neal  y.  Holden,  8  Dowl.  Prac.  Cas.  493) ;  and  fraudulently 
giving  a  feJse  address  is  a  contempt  (Smith  y.  Bond,  11  M.  &  W.  326 ;  1  Dowl. 
Si  L.  287) ;  and  where  an  attorney  refused  to  ^ye  his  client's  address,  the 
court  allowed  the  defendant  to  non  pros  the  action,  and  ordered  the  attorney 
to  pay  the  costs  (Oynme  y.  Kirby,  1  Stra.  402).  An  attorney  cannot  be  com- 
pQUed,  after  yerdict,  to  disclose  the  place  of  his  client's  residence  (Hooper  y. 
Mcmowri,  1  H.  Bl.  534;  Brao^  y.  DaUon,  2  8tra.  705;  Shvndler  y.  Eoberts^ 
Barnes,  126).  Where  the  address  is  incorrect,  or  too  indefinite,  the  court 
may stayUie jmxseedin^ until  the  true,  or  a  more  definite  address  is  ftu*- 
nished  (^odgson  y.  Garme,  3  Dowl.  174). 


Digitized  by 


Google 


§  111.]  PARTT  IK  MTTRBKBT.  107 

grant,  and  the  plaintiff  shall  be  allowed  to  prove  the  facts  to 
bring  the  case  within  this  provision. 

flw  Thk  sectfon  is  inapplicable  to  suits  by  official  persoos  in  their  name  of 
ofice  under  special  statutciy  antharity  {Soogiandy.  JSud$ony  8  How.  848). 

h.  Wbo  Is  the  real  part7  In  Interest— A  plaintiff  who  has  an  absolnte 
i4glrt  to  the  money  due  on  a  note,  and  to  reoelye  and  appropriate  it  to  his  own 
nse  when  recovered,  is  the  real  party  in  interest,  although  the  payee  of  the 
wAe  may  be  interested  in  the  erent  of  the  suit,  in  sudi  wise  that  if  the  note  be 
not  collected  he  will  not  receive  any  thing  as  its  price,  or  t^y  reason  of  liis  en- 
dorsement and  sale  of  it  {CumminffB  v.  Morris^  8  Bosw.  560 ;  see  mfira^  /,  k). 

c.  The  fact  that  the  plidntlff  has  not  actual  possession  of  the  note  sued  upon 
does  mot  a£foct  his  right  to  reooyer  up(m  it     It  is  sufficient  if  he  has  the  right ' 
to  the  money  due  upon  iiJSeidm  y.  JPHngUy  17  Barb.  468 ;  Hiuiingt  v.  IPKinr 
i^,  1  £.  D.  Smith,  279).  Whether  the  plaintirs  title  be  iegai  are^uiUMeiAim- 
matedal ;  if  he  have  the  whole  interest,  he  may  maintain  the  action.   {Id.) 

d.  A.  plaintiff  who  sues  as  the  assignee  of  a  cause  of  action  in  which  he  has 
no  interest  at  the  time  of  suit  brought,  cannot  maintain  his  action  by  purehas- 
m§,  after  inue  Jc^ed,  the  cause  <»  action  described  in  his  complamt  {OMrri- 
gue  y.  Lamker^  8  Bosw.  679). 

4.  A  written  instrument  whereby  the  defendant  promised  "  to  pay  Y.  G. 
m  exeoatiye  agent  (^  the  company,  Bureau  G.  G.  &  Co.,  the  sum  of  $8000,"  is 
legally  payable  to  this  company  represented  by  V.  C,  and  not  to  V.  C,  the 
ag^it ;  and  Y.  C.  cannot  maintain  an  action  m  his  own  name  on  such  an  in- 
sbimient  (Oonmdercmt  v.  Brisbane,  2  Bosw.  471 ;  22  N.  T.  889). 

/  Where  an  action  was  brought  by  an  assignee  of  the  original  creditor,  and 
the  evidence  showed  that  another  person  was  to  share  in  the  proceeds  of  the 
Judgment,  held  that  the  complaint  should  have  been  dismissed,  although  the 
assignment  to  the  plaintiff  was  in  writing  and  under  seal  {Lewando  v.  DunAam. 
1  Hilton,  114 ;  see  supra,  b). 

a.  Possession  of  if  negotiable  bill  or  note  is  presumptive  evidence  of  title 
(J&ttmm  V.  Mm$,  1  Sand.  87,  and  see  WUtsU  v.  Nartham,  5  Bosw.  428) ;  and 
where  the  plaintilfa,  a  bank,  sued  on  a  draft  payable  to  the  order  of  W.  B.  8., 
their  cashier,  and  the  complaint  alleged  that  it  was  delivered  to  the  said  W. 
B.  B.,  cashier,  ^^for  the  said  bank^ — Md  on  demurrer  to  the  complaint,  that 
the  action  was  well  brought  in  the  name  of  the  bank  (Camden  Brk  v.  Rogers, 
.3  CJode  Rep.  45 ;  4  How.  63 ;  East  River  B'k  v.  Judah,  10  id.  135).  The  jjre- 
8um|ition  that  the  holder  of  a  note  is  its  owner,  is  not  repelled  by  showinir 
that  it  came  into  his  hands  after  it  was  due  {James  v.  Ohalmers,  5  Sand.  52 ;  2 
Selden,  214,  and  see  JTbmn^tem  V.  i\»rA;  ^A;,  39  Barb.  645).  A  plabitiff  who 
sues  as  indorsee  of  a  note,  and  proves  his  title  as  such,  is  to  be  deemed  the 
real  party  in  interest  un^  the  contrary  is  shown  (lb.  and  see  Better  v.  Chad- 
s', 16  Abb.  146). 

h.  Where  T.,  the  holder  of  a  note  made  by  C,  delivered  the  same  to  E.,  tak- 
ing from  the  latter  his  own  note  for  the  amount,  payable  at  a  future  day,  upon 
tiie  understanding  that  K  should  prosecute  the  note  of  C,  and  that 
if  he  should  not  succeed  in  the  collection  thereof,  he  was  not  to  pa^  the  note 
given  by  him  to  T.,  but  that  such  note  was  then  to  be  returned  to  him, — held 
that  K.  could  not  maintain  an  action  on  the  note  of  C,  he  not  being  the  real 
par^  in  interest  (KiUmore  v.  Ottlver,  24  Barb.  656,  and  see  Anon.  16  Abb.  42S) 
hoL  m  Oumminos  v.  Morris  (25  N.  Y.  625)  it  was  decided  that  the  indorsee  of  a 
note  for  a  consideration  not  to  be  paid  tiill  the  note  should  be  collected,  is  the 
real  party  in  interest  to  maintain  an  action  thereon  (see  supra,  b). 

i  Where  an  agent  made  a  contract  in  vnriting  in  his  own  name  and  with- 
out disclosing  his  prindpal,  it  was  held  that  the  principal  was  the  real  party 
in  interest,  and  mijdit  sue  on  the  contract  in  his  own  name  (Eriehson  y.  (kmp- 
itm,  6  How.  471 ;  &  John  v.  QTiffUh,,  2  Abb.  198).  But  the  action  micht  liave 
beOQ  brooglit  in  the  name  of  the  agent  (Hforgan  v.  Reid,  7  Abb.  215 ;  iMsan  v. 
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i\r»29tm,  13  Abb.  104).  A.,  as  a^t  of  the  plaintiflt  effected  a  policy  of  insur- 
ance on  property  of  the  plaintiff  The  policy  was  in  the  name  of  A.  as  prin- 
cipal, and  contained  a  clause  that  any  Iosp  should  be  paid  to  A.  only.  A  loes 
haying  occurred,  it  was  held  the  pl^ntiff  might  maintain  an  action — ^being  the 
real  party  in  interest  (Lane  y.  CJowmbus  Im,  Co,,  3  Code  Rep.  05).  But  a  mere 
M^ent  cannot  prosecute  in  his  own  name  (RodfiM  y.  MiddlOon,  7  Bosw.  649 ; 
iWy.  GhUlford,  ION.  Y.  278;  Neuiberryy,  QaHofid^Sl  Barb.  121).  Thus  a 
mere  mercliandise  broker,  not  acting  under  a  dd  credere  comnussion,  cannot 
maintain  an  action  in  his  own  name  to  recoy er  the  price  of  goods  sold  by  him 
for  the  owner,  unless  he  has  adyanced  upon  the  goods  or  guaranteed  the  sale. 
( White  y.  ChouUau,  10  Barb.  202).    See  poei  note  to  section  118. 

a.  A  carrier  can  maintain  an  action  in  his  own  name  for  an  iniury  to  prop- 
erty entrusted  to  him  to  carry  (Merriek  y.  Brainard^  88  Barb.  57^ 

b.  The  master  of  a  ship,  although  not  an  owner,  may  sue  for  freight  (Em- 
nedy  y.  BOau,  17  Abb.  78 ;  86  Barb.  197). 

e.  An  action  against  the  trustees  of  a  school  district  for  wrongfully  expel- 
ling a  child  fit>m  a  common  school,  must  be  in  the  name  of  the  child  (SUe- 
Vhmeon  y.  HaU,  14  Barb.  222). 

d.  The  reyersioner  may  recoyer  for  waste  by  a  tenant,  although  after  its 
<x>mmis8ion  he  alienate  the  estate,  and  haye  no  interest  tiierein  at  the  time  the 
action  is  commenced  (Bobineon  y.  Wh^der,  25  K  Y.  252). 

e.  No  (TM  indiyidual  can  maintain  an  action  for  specific  performance  of  a 
public  duty,  imposed  for  the  public  benefit  {QeUy  y.  Hudaan  Bher  R  R  Ch., 
21  Barb.  617). 

/  Property  taken  on  execution  is  in  law  in  the  possession  of  the  sheriff, 
and  for  any  wrong  in  relation  to  such  property,  the  action  must  be  in  the 
name  of  the  sheriff  (TsrwilKger  y.  Wheeler,  85  Barb.  620). 

ff.  An  action  against  a  carrier  for  the  loss  of  goods  is  properly  brought  in 
the  name  of  the  consignor  when  he  is  the  owner  of  the  goods  (Price  y.  jnfweil, 
8  Goms.  822). 

A.  Where  a  trustee  takes  in  his  indiyidual  capacit}^  security  for  trust 
fhnds,  and  dies,  an  action  on  such  security  cannot  be  mamtained  in  Uie  name 
of  his  successor  as  trustee,  the  action  should  be  by  his  personal  representatiyee 
(Benaud  v.  GmeOyea,  8  Abb.  846 ;  aff 'g  5  Abb.  S^). 

i.  An  action  under  the  statute  '*  of  betting  and  gaming,"  to  reooyer  money 
deposited  as  a  stake  on  an  illegal  wager,  must  be  m  the  name  of  the  real  de- 
positor, although  the  name  of  another  may  haye  been  used  in  maldng  the 
wager  (Buekman  y.  Piteh4fr,  20  N.  Y.  9> 

j.  An  action  on  a  bond  executed  by  a  putatiye  father,  and  his  sureties  on  an 
order  of  filiation,  in  whose  name  to  be  brought  ?  (Hoogiand  y.  Hudean,  8  How. 
848). 

k.  Whether  a  sequestrator  of  an  incorporated  company,  as  such,  can  main- 
tain an  action  in  the  courts  of  the  State  of  New  York  (BriiUon  y.  Woodi,  19 
How.  162). 

I  The  holder  of  a  thing  in  action,  as  collateral  security,  may  enforce  pay- 
ment of  it  (Nelecn  y.  Bdwarde,  40  Barb.  280) ;  and  eenMe,  payment  of  the  prin- 
cipal debt  would  not  affect  the  continuance  of  the  action  in  his  name  (Oreene  y. 
Tmmm,  20  N.  Y.  at  page  197). 

m.  Where  an  insurance  policy  contained  a  condition  declaring  that  policies 
subscribed  by  the  insurance  should  not  be  assignable,  before  or  after  a  loss, 
without  their  consent,  indorsed  thereon,  and  that  in  case  of  assignment  with- 
out such  consent,  whether  of  the  whole  policy  or  of  any  interest  in  it,  the  lia- 
bility of  the  assurers  in  yirtue  of  such  policy  should  thenceforth  cease,  is  to  be 
construed  to  mean  their  liability  as  insurers  for  losses  to  accrue  thereafter,  and 
not  for  losses  which  had  already  occurred.  If  after  a  lose  has  occurred,  the 
assured  by  deed,  assigns  to  another  the  demand,  and  right  of  action  which 
had  accrued  to  him  in  consequence  of  a  loes,  the  contract  to  insure  in  future, 
will  not  pass  by  the  assignment ;  but  the  right  of  action  for  the  debt  or  demand 
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will  pasB  to  the  as^gDee,  who  may  sue  thereon  (Gaurtnev  v.  N.  T  OUy  In$.  Oo., 
28  Barb.  116;  and  see  CottoUy.  Charter  Oak  Im,  Co.,  88  Barb.  408). 

a.  Assignees  for  the  benefit  of  creditors  cannot  assign  a  claim  due  to  them^ 
as  trustees,  to  a  third  person  to  collect  the  claim  and  appropriate  the  proceeds 
in  accordance  with  the  provisions  of  the  original  assignment  Nor  does  it 
help  such  an  assignment  that  the  eegtui  que  trusts  under  the  original  assign- 
ment, have  joined  in  the  assignment  of  the  claim,  unless  all  the  creditors  of 
the  original  debtor  have  Join^  therein  (SmaU  v.  Ltidlow,  1  Hilton,  189). 

b.  Whether  a  married  woman  could,  prior  to  the  law  of  April,  1860,  with- 
out the  concurrence  of  her  husband,  assign  a  claim  for  dama^  for  a  tort — 
conversion  of  personal  property — query  {Sherman  v.  Elder^  1  Hilton,  178). 

e.  An  assignment  by  a  married  woman,  of  certain  specified  goods  and 
chattels,  '*  as  well  as  all  claims  and  demands  for  an^  portion  of  them,"  carries 
the  right  of  action  for  the  previous  wrongftd  taking  of  any  of  Uie  assigned 
goods  (Sherman  v.  Elder ,  24  N.  T.  381) ;  and  a  general  assignment  of  all  pro- 
perty for  the  benefit  of  creditors,  was  held  to  pass  a  right  of  action  for  the 
conversion  of  promissory  notes  (WTUttaker  v.  MerriUy  w  Barb.  389 ;  and  see 
WeiteoU  V.  Keeler,  4  Bosw.  564). 

d.  One  of  several  partners  may  assign  a  debt  due  the  firm  (Ererit  v.  Strong^ 
5  Hill,  163 ;  afiSrmed,  7  id.  585) ;  and  a  surviving  partner  may  assign  a  chose  in 
action  belonging  to  his  late  firm  (JPinckney  v.  WaUace,  1  Abb.  82).  But  where 
one  of  two  partners  to  whom  a  debt  was  due,  made  an  assignment  of  my  claim 
in  a  certain  debt  due  me,  and  thereupon  the  assignee  alone,  and  without  joining 
the  other  partner,  brought  an  action  to  recover  said  claim,  held  that  he  could 
not  recover  (ifiZfo  v.  Peareon,  2  Hilton,  16). 

e.  The  defendant  cannot  show  on  the  trial  that  plaintiff  is  not  the  real 
party  in  interest,  as  by  shewing  an  assignment  by  the  pldntiff  to  a  third  per- 
son, unless  that  defence  is  set  up  in  the  answer  (Sa/oage  v.  Com  Exeh.  Ins.  Co.,  4 
Bosw.  2). 

/.  'What  things  in  action  may,  and  what  may  not  be  assigned. — The 
only  change  made  by  the  code  in  respect  to  the  transfer  of  a  thing  in  action,  is  to 
transfer  with  the  beneficial  interest  the  right  of  action  also  m  those  cases 
where,  before  the  code,  a  court  [of  equity]  would  recognize  and  protect  the 
right  of  th^  assignee.  No  new  right  of  action  is  created ;  ho  authonty  is  ^en 
to  assign  a  right  of  action  which  before  was  not  assignable  (Hodgman  v.  West- 
ern RR.  Co.,  7  How.  493 ;  and  Mhrchant^  Im.  Co.  of  Buffalo  v.  Eaion,  11  N. 
Y.  Leg.  Obs.  140).  As  a  general  rule,  all  choses  in  action,  such  as  bonds, 
mortg^Kes,  notes,  judgments,  debts,  contracts,  agreements,  as  well  relating  to 
penontd  as  real  estate,  are  assignable,  and  will  pass  to  the  assignee  a  right  of 
action,  in  the  name  of  the  assignee,  against  all  parties  liable  to  any  action. 
But  there  are  some  exceptions  to  the  above  rule,  see  WiUard^s  £qu.  Juris.  460 ; 
Burrell  on  Assignments,  pp.  65  to  69,  and  below). 

g.  What  may  be  assigned. — The  extra  allowance  promised  bv  the  ledsla- 
ture  to  canal  contractors,  by  the  laws  of  1836,  p.  201  {MunseU  v.  iLewis,  2  Den. 
224). 

h.  A  mere  _po88ibility,  coupled  with  an  interest,  (1  R  S.  725,  §  35 ;  Lawrence 
V.  Bayard,  7  Paige.  76:  and  see  Hmlde  v.  Wamer,  17  How.  U.  8.  Rep.  368 ; 
Fidd  V.  Mayor  ^  if.  7.,  2  Selden,  187). 

V  Any  interest  in  personal  property,  or  a  mere  possibility,  coupled  with  an  inte- 
rest in  real  estate.  A  life  estate,  charged  with  the  support  of  in&nts  (Emmcns 
V.  Cairn,  3  Barb,  243). 

j.  A  claim  against  a  foreign  government,  for  an  illegal  capture  (Couch  v. 
DdapUun,  2  Corns.  397 ;  MUnor  v.  Metz,  16  Peters,  221). 

k.  The  services  of  an  indented  apprentice  {QuUderland  v.  Knooc,  5  Cow.  363 ; 
Willard's  Equ.  Juris.  460). 

I.  A  replevin  bond  (Acker  v.  Finn,  5  HiU,  293). 

m.  A  right  of  action  against  a  sheriff  for  neglecting  to  arrest  (Dininny  v.  Fay^ 
38  Barb.  18). 

n.  A  right  of  action  for  negligently  setting  fire  to  grass  and  fences  (Fried  v. 
K  7.  Cent.  R.  R.  Co.,  ^  How7285V 
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110  A6BI0NABLB    CLAIMS.       '  [J  111. 

Ow  A  right  of  action  agunst  a  yender  of  land  for  firaudulent  repreeeotattoot 
as  to  an  incombrance  (Baight  y.  Hoyt^  19  N.  T.  464). 

h.  The  interest  of  the  mother  or  next  of  kin  of  a  deceased  in&nt,  whose 
death  has  been  caused  by  wrongful  act  in  the  damages  which  may  be  recov- 
ered in  the  suit  for  compensation  {QiUn  y.  Moore.  15  N.  T.  482 ;  and  see  DoedJL 
y.  WimaU,  16  How.  128). 

c,  A  claim  against  an  intruder  into  a  public  office  for  the  fees  reoeiyed  by 
him  {PlaU  y.  Stoia,  14  Abb.  178). 

d,  A  claim  for  conyerting  Amds  intrusted  to  one  as  agent  (Qo>M  y.  Qovld^ 
36  Barb.  270). 

«.  A  claim  for  sheriTs  fees  (BtrJldMa;  y. /Sl^^mt,  28  How.  286 ;  14  Abb.  286). 

/.  Future  debts  {JPowir  y.  Alger,  18  Abb.  476). 

g,  A  claim  for  n^ligently  killing  a  yoke  of  oxen  {Bufkr  y.  N,  T,  d  Erie  R 
A  Ci>.,  22  Barb.  110). 

A  A  right  of  action  against  or  by  a  carrier  for  the  loss  of  or  ii^ury  to  goods 
entrusted  to  him  to  carry  (Fby  y.  Troy  d  BoeUm  R  R  Ch.,^  Barb.  882 ;  Free- 
man V.  NewUm,  8  E.  D.  Smith,  246 ;  Bmiih  y.  N.HaeenRR.  Co.,  16  How.  277 ; 
'28  Barb.  605;  MeKeey.Judd,  2Eeman,622;  Merrick  y.  Brainard,  88  Barb. 
574;  Waldron  y.  WiOard,  17  N.  Y.,466;  overruling  Thurman  y.  WeUi,  18 
Barb.  500). 

i  A  guarantee  (dmaU  y.  Shan,  1  Bosw.  852). 

J.  An  unexecuted  contract  for  services  to  be  performed  and  goods  to  be 
deUvered  (Field  v.  Mayor  of  N.  F..  2  Selden,  179). 

k,  A  contract  to  deliver  trees  (Faureone  v.  Woodward,  2  N.  J.  Bep.  196). 

t  A  claim  against  an  innkeeper  for  money  stolen  at  his  inn  from  the  tnmk 
of  a  guest  {Stanton  v.  Lelajid,  4  R  D.  Smith,  88). 

m.  A  claim  for  unliquidated  damages  for  a  breach  of  contract  to  employ 
(Mokakan  v.  Story,  2  B.  D.  Smith,  m). 

tk  A  claim  to  allow  a  tenant  certain  privileges  (Munaon  v  RHey,  2  Mi  180). 

0.  A  valid  policy  of  insurance  effected  by  a  person  upon  his  own  lilb  (8L 
John  v.  Am.  Ins,  Cfo.,  8  Ker.  81 ;  MiU&r  v.  BamiUon  Ine,  Oo^  17  N.  T.  609; 
Fowler  v.  iV.  T.  Indem,  Ins.  Co.,  23  Barb.  161). 

p.  A  license  to  run  a  planing  machine  (WUeon  v.  StoUy,  6  McLean,  1). 

q.  After  the  conversion  of  a  chattel  or  an  ii^ury  to  real  or  personal  prop- 
erty, the  owner  may  either  sell  the  chattel  itself,  or  assign  his  right  of  action 
for  the  conversion  or  injury  (HaU  v.  Bobineon,  2  Coms.  293 ;  Case  v.  Ni  Hawn 
R  R.  Co.,  1  E.  D.  Smith,  522 ;  Bobineon  v.  Weeks,  1  Code  Rep.  N.  8.  811 ; 
McGinn  v.  Wordm,  3RD.  Smith,  356 ;  Wilson  v.  Cook,  id.  252 ;  Howell  v. 
Krooee,  4  id  857;  2  Abb.  167;  North  v.  Tumor,  9  Serg.  &  R  %U:Ent  v. 
Thompson,  1  Selden, 347 ;  ifcJTA;  v.  <7u<i(f, 2  Kernan, 622 ;  see  mcksy.  Olecdand, 
39  Barb.  573;  Waldron  v.  WiUard,  17N.  Y.  4«6).* 

r.  Where  a  claim  is  on  contract,  it  is  not  rendered  non-as^gnable  because 
there  is  fraud  in  the  transaction  {Brady  v.  Bissd,  1  Abb.  76 ;  Frmdi  v.  White^ 
5  Duer,  254;  and  see  Atwell  v.  Le  Boy,  4  Abb.  43B). 

«.  All  such  rights  of  action  for  tort  as  would  survive  to  the  personal  repre- 
sentative (BuOer  y.  N.  T  d  Erie  RRCfo.,2Si  Barb.  110). 

L  The  power  to  assign  and  to  transmit  to  personal  representatives  are  con- 
vertible (Raymond  v.  FUch,  2  Cromp.  M.  &  R  588 ;  Oomegys  v.  Vam,  1  Pet  218). 

tc  One  of  several  creditors  agreed  to  compromise  his  claim  for  fifty  cents  oa 
the  dollar,  provided  the  other  creditors  consented  to  do  likewise.  He  received 
the  fifty  cents  on  the  dollar,  but  the  other  creditors  reftised  to  compromise  on 
the  same  terms,— held  that  the  residue  of  the  debt  was  still  owing,  and  was  as^ 
signable ;  and  a  cotemporaneous  agreement  that  the  assignor  or  assignee  were 
to  share  whatever  the  latter  collected  on  the  claim,  did  not  make  the  assignor 
a  necessary  party,  the  assignment  being  in  writing  and  absolute  on  its  fiice 
(Dwrgin  v.  Ireland,  4  Eeman,  822). 


Digitized  by 


Googje 


§  111.]  NON-ASSIONABLB    CLAIMS.  Ill 

o.  Upon  a  oontract  to  pay  H.  C.  or  his  wife  annualhr  a  given  sum  during  the 
life  of  the  longest  liyer  of  them,  a  right  of  action  soryiyeB  to  the  wife,  and  »  as- 
si^mble  by  her  after  the  death  of  her  husband  (PrindU  y.  (kmUhen,  15  K  T« 

h.  No  aO^ation  in  the  complaint  can  change  the  real  natore  of  the  cause  of 
action  so  as  to  render  what  is  assignable  not  assignable  (Sroc^  y.  jBtMZ,  1  Abb 
76). 

<i  It  is  no  ol]jecti<m  to  the  assignaUlity  of  a  cause  of  action,  that  the  assignor 
paid  the  money  sought  to  be  reooyered,  under  a  sealed  agreement,  and  signed 
admissions  that  the  seyeral  accounts  upon  which  he  made  payments  were  cot- 
rect  (J^kbWj  y.  Food,  24  N.  Y.  607). 

d.  When  a  chose  in  action  is  assignable  it  may  be  assigned  in  separate 
parcels  to  different  persona,  aad  either  of  the  as^gnees  may  maintain  an  action 
to  reooyer  the  portion  to  him  assigned  (Fidd  y.  Mayor  N.  F.,  2  Selden,  179 ; 
CookY,  Qene$ee  MuL  Ins.  Co.,  8  How.  514).  The  rule  includes  judgments 
{Ifarg  y.  TrumpbouVy  5  Cow.  488).  As  to  assigning  part  of  a  bill  of  exchange, 
see  ffawldna  y.  Oardiwr,  12  Mod.  213 ;  Haxokins  y.  Ca/rdy,  LM  Raym.  860 
Carth.  466.  Where,  howeyer,  a  debt  is  assigned  in  separate  parcels,  it  is  in 
effect  a  spUtting  of  the  cause  of  action,  and  the  whole  debt,  notwithstanding 
such  assignments,  should  be  sued  for  in  one  action.  See  Poor  y.  Chui^ord,  10 
N.  Y.  273 ;.  Bowdoin  y.  Ooieman,  8  Abb.  431.  If  the  owner  of  some  part  of  the 
debt  will  not  join  as  a  co-plaintiff,  he  should  be  made  a  defendant  A  judg- 
ment in  an  action  for  one  part  ot  the  debt  will  not,  it  has  been  held,  be  a  bar  to 
an  action  for  the  remainder  ( Cook  y.  Oene&ee  Ins.  Co.,  8  How.  514).  A  ttnpis 
debt  {a  single  eatue  cf  action)  cannot  be  conyerted  into  seperal  debts  {seosral 
causes  of  action),  unless  with  the  consent  of  the  debtor  (Lots  y.  FairchUd,  13  Mo. 
R  300;  JPtUmer  y.  MerriU,  6  Gush.  282 ;  Ingraham  y.  Hall,  11  S.  &  R,  78.) 
The  law  relating  to  splitting  causes  of  action  applies.  '  See  "*  Splitting  caiuse  cf 
action,^*  in  note  to  §  140,  post. 

e.  What  may  not  be  assigned.— The  beneficial  intevest  of  a  cestui  que  trust 
in  rents  and  profits,  in  certain  cases  (1  R  S.  780,  §  OS*",  Bone  y.  Van  8e^aic^L 
7  Paige  221 ;  20  Wend.  564). 

/  Pensions  granted  by  the  general  goyemment  for  reyolutionary  senrioes 
(Iaws  of  the  U.  S.,  yoL  6.  p.  274). 

g.  A  simple  expectancy,  in  which  the  assignee  had  no  interest,  and  which 
is  unpurchasable,  cannot  be  assigned.  *****  A  mere  jus  preeetriutn, 
a  ri^t  resting  in  courtesy  (MunM  y.  Lewis,  4  Hill,  642). 

h,  A  bare  possibility  of  an  uncertain  interest  (ift^cA^y.  Winslow,  2  Story's 
R.  680— query,  otherwise  in  New  York,  see  irtfra,  What  mag  be  assigned 

i  A  cause  of  action  for  a  simple  tort  and  for  a  special  ii^ury  to  the  person 
{PwrpleY.ffudsonR  R  Co.,  1  Abb. 38 : 4 Duer,  74;  Rodgmany.  Western  B. 
jRL  (k>.,  7  How.  498;  Oliver  y.  .Waish,  6  CaL  R  456 ;  eyen  after  yerdict  (Brooks 
y.  Harford,  15  Abb.  342). 

/  A  right  of  action  to  recoyer  money  pidd  pursuant  to  a  wager  on  a  hone- 
race  {W^^m  y.  White,  22  Barb.  82). 

k.  A  cause  of  action  on  the  case  for  deceit  (Zabriskie  y.  dmith,  8  Keman, 


I  For  malicious  abuse  of  legal  process  (Bomner  y.  WiU,  4  Serg.  &  R  19). 

m,  For  an  excessiye  distress  (O^Donneil  y.  8eyh&rt,  13  id.  54). 

n.  For  damages  caused  by  the  fiilse  and  firaudulent  representations  of  the 
solyency  of  ^e  yendee  of  goods  (ZaMski^  y.  BmiUk,  3  Keman,  822 ;  B^fstop  y. 
Bmndall,  11  How.  97 ;  4  Duer,  660). 

0.  The  right  of  action  to  cancel  or  ayoid  notes  or  other  securities  or  octt- 
tracts  on  the  ground  of  usaiy  (Boughton  y.  dmith,  26  Barb.  685). 

©.The  right  of  action  for  seduction  of  a  seryant  {BSmsard  v.  Orowther.  8 IL 
AW.  601). 

q.  A  ferry  license  (see  14  How.  260). 
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112  FOBlf    OF   ASSIGNMENT.  [§1^1- 

a.  Any  interest  to  which  the  personal  representatiyee  would  not  succeed 
(Zabritkie  y.  Smith,  3  Eeman,  885)- 

b,  A  daim  for  a  trespass  (Ifash  y.  Fredericks,  12  Abb.  149). 

c  The  right  to  set  aside  a  deed  obtained  from  the  assignor  by  firaud  {McMor 
hem  y.  Allm,  12  Abb.  275 ;  34  Barb.  56). 

d.  Query — a  claim  for  a  balance  of  accoimt  on  a  settlement  of  partnership 
affidrs  (Sprmg  y.  Baker,  1  Hilton,  526). 

6.  A  right  of  re-entry  for  condition* broken  (see  Main  y.  Green,  88  Barb.  448). 

/.  A  right  of  action  for  money  lost  in  gaming  (Meech  y.  Stoner,  19  N.  Y.  26.; 
eofUra,  see  Eendricksan  y.  Beers,  6  Bosw.  639). 

g,  Indian  annuities  granted  by  the  goyemment  of  the  United.  States  (5  Opin. 
Att  Gen'L  285). 

A.  A  contract  with  the  United  States  goyemment  (5  idL  502 ;  7  id.  683). 

».  A  contingent  right  of  dower  {Moore  y.  Mayor  q^N.  T.,  4  Selden,  118). 

j.  A  right  of  dower  before  assi^wnent  {Oreen  y.  Putnam,  1  Barb.  500 ;  Scott 
y.  Biward,  3  id.  31.)  [These  decisions  applied  to  the  law  prior  to  the  code. 
The  right  of  dower  be&re  assignment  is  a  chose  in  action,  and  may  now  as 
such  be  transferrable.] 

k,  A  contract  for  convict  labor  (Earner  y.  Wood,  28  N.  Y.  350). 

I  A  person  cannot  sell  to  another  a  debt  against  himself  A  debtor  has 
no  assignable  interest  in  debts  owing  by  him.  A  demand  due  from  a  person 
to  hunself  and  another  as  partners,  Is  to  the  extent  of  his  own  interest  in  it, 
no  debt  against  him  {Van  Scoter  v.  Lefferts,  11  Barb.  140). 

m.  An  assignment  of  a  demand  and  a  book  account  made  by  one  under  sen- 
tence of  imprisonment  in  the  State  Prison  is  void  {MtUer  v.  InjiJcie,  1  Park,  Cr. 
R874). 

n.  As  to  assignment  of  the  assets  qf  a  corporation,  see  yelson  v.  JSaton,  16 
Abb.  119 ;  Ogden  y.  Raymond,  5  Bosw.  26. 

0,  The  assimment  of  a  bond  by  one  of  two  jomt  obligees,  partners,  in  the 
name  of  the  firm,  is  void  (Hudson  v.  McKenzie,  1  E.  D.  Smith,  358). 

p.  The  widow  of  a  man  deceased^ot  being  his  executrix  or  administratrix, 
cannot  assign  his  choses  in  action  {Heidenheimer  v.  Wilson,  31  Barb.  636). 

q.  Form  of  ABwignment— No  formality  is  necessary  to  eflfect  the  transfer 
of  a  chose  in  action.  Any  transaction  between  the  contracting  parties  which 
indicates  Uieir  intention  to  pass  the  beneficial  interest  in  the  instrument 
from  one  to  the  other,  is  suflacient  ibr  that  purpose ;  a  debt  or  claim  may  be 
assigned  by  parol  as  well  as  by  writing  (2  Sto.  Eq.  311 ;  Eeath  v.  EiUl,  4 
Taunt  826;  Roberts  on  Pr.  275  ;  Roioe  v.  bawson,  1  Ves,  331 ;  Emkie  v.  Wan- 
t&r,  17  How.  U.  S.  Rep.  368 ;  Judson  v.  Corcoran,  id.  612 ;  Slaughter  y.  Faust, 
4  Blackf  dSO;  Montgomery  r.  Dillingham,  8  Sme.  &  M.  647 ;  Hastings  v.  MKin- 
ley,  IK  D.  Smith,  273 ;  Waldron  v.  Baker,  4  id.  440 ;  Dickenson  v.  Phmps,  1 
Bath.  454;  GouldY,  Ettery,  39  Barb.  168;  PayianY.  White,  2  Hilton.  77 ; -S«p- . 
ton  y.  Fleet,  id,  485 ;  Briggs  y.  Dorr,  19  Johns.  95 ;  Homer  v.  Wood,  15  Barb- 
871 ;  Oreen  y.  Hart,  1  Johns.  580 ;  GanfiM  v.  Munger,  12  td.  346 ;  PrescoU  v. 
HvU,  17  id.  284) ;  and  thus,  a  judgment  of  a  court  of  record,  a  bond  or  cov- 
enant, and  a  mortgfvge  of  real  estate,  may  all  be  assigned  orally,  by  mere  de- 
Hvery,  without  any  instrument  in  writing,  declaring  the  transfer  {thrd  v.  Siu- 
art,  19  Johns.  342 ;  Briggs  y.  Dorr,  id.  95 ;  Dawson  v.  Cote,  16  id.  51 ;  Bunyon 
y.  Mesereau,  11  «i.  584;  see,  however,  Artcher  v.  Z^  5  Hill,  200) ;  and  so  of  a 
chattel  moTig&ge{Langdon  v.  Buel,  6  Wend.  80).  Yet  to  constitute  an  assign- 
ment by  parol  is  must  be  shown  that  the  owner  surrendered  all  control  over 
the  chose,  and  made  an  absolute  appropriation  of  it  {Bupp  v.  Blancha^,  34 
Bs^b.  627).  As  a  specialty  may  be  assigned  by  parol,  so  it  may  be  assigned 
Inr  writing  without  seal  (Ford  y.  Stuwrt,  19  Johnst  96 ;  Dawson  v.  Ooie,  16  id. 
5l);  and  mere  are  cases  in  which  something  short  of  an  actual  transfer  and 
delivery  of  a  chose  in  action  will  operate  as  an  equitable  assignment  of  the 
whole  or  some  part  o(  it  (Dickerson  v.  PhUUps,  1  Barb.  458;  and  see  fhrther, 
WiUard's  £q.  Juris.  468).  An  assignment  of  a  Judgment  is  sufficient  if  it  state 
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§  111.]  A88IONinENT.  118 

correctly  the  title  of  the  suit  (t.  e.  the  names  of  the  parties— plaintiff  and  de- 
l^dant)  though  tne  amount,  the  time  when  recovered,  and  the  court  in  which 
it  was  rendered,  be  omitted  (T?is  People  v.  Elemiiig,  4  Denio,  187) ;  and  if  in  th« 
title  of  the  suit  the  middle  letter  of  the  plaintifTs  name  be  omitted,  it  is  im- 
material (Ayletwofih  v.  Broton,  10  Barb.  167).  The  word  assigned,  with  the 
assignor's  signature  written  on  the  back  of  an  account,  is  a  sufficient  assign- 
ment (Byan  v.  Maddex,  6  Cal.  Rep.  247  ;  Sexton  v.  Fleet,  2  Hilton,  478).  Where 
a  written  alignment  of  a  claim,  with  the  name  of  the  assignee  left  in  blank, 
is  delivered  to  a  party  with  intent  to  transfer  the  same  to  him,  it  will  oper- 
ate to  vest  in  him  the  title  assignee ;  but  he  may  fill  in  the  name  of  a  third 
person,  and  deliver  the  instrument  to  the  latter,  and  so  transfer  the  title  to 
him  (WaJdnm  v.  Baker,  4  £.  D.  Bmith,  440). 

a.  The  defendant  made  and  signed  an  order  as  follows :  "  Messrs.  F.  &  L. 
pay  J.  L.  or  order  $68  in  such  fumfture  as  he  may  select,  and  charge  same  to 
my  account  for  value  received."  On  the  back  of  this  order  J.  L.  wrote : "  Pay 
to  H.  L. ;"  and  signed  his  name  thereto ;  held  that  the  endorsement  invested 
H.  L.  with  all  the  rights  of  J.  L.,  and  entitled  him  to  sue  on  said  order  {Len* 
V.  JoMen,  18  How.  265). 

h.  A  written  instrument  for  the  payment  of  money  upon  a  contingency, 
may  be  transferred  by  delivery  merely,  although  drawn  payable  "  to  order.*' 
Such  an  instrument  is  not  negotiable,  and  no  indorsement  is  requisite  to  trans- 
fer the  title.  A  delivery  vrtth  intent  to  vest  in  the  party  all  the  payee*s  inter- 
est in  it  is  sufficient  {Loflus  v.  Cla/rk,  1  Hilton,  310). 

c  The  rule  that  a  bill  payable  to  order  must  be  transferred  by  indorsement,  ap- 
plies only  to  make  the  instrument  i^otiable;  but  the  transfer  by  delivery  is 
sufficient  to  enable  the  holder  to  sue  upon  such  a  bill  or  note  in  his  own  name 
{Scasa^  V.  B&oier,  12  How.  166 ;  BOUngs  v.  Jane,  11  Barb.  620 ;  WMte  v.  Brown, 
14  How.  282 ;  Bimghton  v.  Dodge,  5  Bosw.  326 ;  Sexton  v.  Fleet,  'it  Hilton,  485 ; 
Brown  v.  IHehardson,  20  N.  Y.  472 ;  1  Bofew.  402 ;  Farrington  v.  Park  B'k.,  89 
Barb.  645 ;  Qould  v.  EUery,  id.  163). 

d  Consideration  for  awrignrnftnt—An  assignee  of  a  right  of  action  is  not 
bound  to  show  that  he  gave  any  valuable  consideration  for  the  assignment 
The  owner  of  a  cause  of  action  may  give  it  away  if  he  choose,  and  the  donee 
will  have  as^ood  a  right  as  though  he  were  an  assi^ee  for  value  {Clark  v. 
Bowmng.  1  EL  D.  Smith,  40Q:  Beach  v.  Raymond,  2  *g.  497;  MUls  v.  Fox,  4  id. 
220 ;  Biehardson  v.  Mead,  27  Barb.  178 ;  Arthur  v.  Brooks,  14  Barb.  79 ;  Merrick 
V.  BrainaTd,  38  Barb.  574 ;  Vogd  v.  Bahcoek,  1  Abb.  177).  In  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed  the  assignment  was  for  a  suffl- 
'  dent  consideration  (Eno  v.  Grooke,  10  N.  Y.  60 ;  Pott^  v.  Ghadsey,  16  Abb. 
1^,  and  in  case  of  the  assignment  of  a  note  that  it  was  assigned  before  it  be- 
came due  (Andrews  v.  Ohamoume,  19  Barb.  147).  Proof  of  a  valuable  consid- 
eration is  only  necessair  to  be  made  when  a  defenoe  is  set  up  which,  unless 
the  plaintiff  was  a  purchaser  for  value,  would  conclude  him  (James  v.  Choi- 
mers,  5  Sand.  52 ;  2  Selden,  214) ;  and  where  the  object  is  to  prove  that  the 
allied  assignment  to  the  plaintiff  is  a  mere  sham,  and  that  although  an  assign- 
ment in  form  has  been  executed,  it  was  executed  under  an  arrangement  that 
the  recovery  should  be  for  the  benefit  of  the  alleged  assignor ;  but  the  mere 
fiMJt  that  there  was  no  consideration  does  not  alone  amount  to  anything  (Burt- 
TieU  V.  Q-wynne,  2  Abb.  81 ;  and  see  Bea  v.  Drew,  4  E.  D.  Smith,  62 ;  Merrick  v. 
Brainardy  38  Barb.  575) ;  and  when  in  pleading,  the  assignment  is  alleged  to 
have  been  for  value  received,  the  aUegation  as  to  value  received  is  immaterial 
(WUaon  V.  Codman,  8  Cranch,  193 ;  Vogel  v.  Babcock,  1  Abb.  177). 

e.  Effect  of  aaoigmnent  on  the  oharacter  of  the  claim. — A  cause  of  action 
originally  within  the  exceptions  of  the  act  of  1831,  to  abolish  imprisonment 
for  debt,  does  not  lose  that  character  by  being  assigned  to  a  third  person 
(King  v.  Kirby,  28  Barb.  49) ;  and  the  assignee  of  such  a  cause  of  action  may 
institute  p/oceedings  thereon  for  the  arrest  and  imprisonment  of  the  judgment 
debtor  (id. ;  and  see  French  v.  WTiite,  5  Duer,  256). 

/.  Proof  of  amrignment. — An  assignment  is  proved  by  the  evidence  of  the 
payee  of  the  note  in  suit,  that  he  had  indorsed  the  note  to  the  plaintiff,  and 
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that  he  had  no  interest  in  the  note  when  sworn  {Brawn  t.  Bidiardsant  20  K. 
Y.  472).  The  production  by  the  plaintiff  on  the  trial,  of  an  assignment  to 
himself;  after  due  proof  of  the  execution  thereof  by  the  assignor,  is  sufficient 
evidence  of  a  delivery  of  such  assignment  (Story  v.  Bishop,  4  E.  D.  Smith,  423), 
and  that  it  was  delivered  on  the  day  it  bears  date  (BeU  v.  Davis,  8  Barb.  210 ; 
and  see  QerUer  v.  Morrison,  81  Barb.  155). 

a.  Parol  proof  to  explain  aBsigmnent— An  assignment  of  a  judgment  ab- 
iolute  in  form,  may  be  shown  to  have  been  made  and  received  as  security  for 
loans  (Storer  v.  Coe,  2  Bosw.  662,  and  see  Leioando  v.  Dunham,  1  Hilton,  114). 

b.  Re-aaeignment — ^The  re-deliverv  and  surrender  by  the  assignee  to  the 
assignor  of  the  written  assignment  of  a  claim,  and  its  acceptance  by  the  latter, 
with  the  mutual  understanding  that  the  assignment  is  thenceforth  to  be  void, 
operates  as  an  equitable  re-assignment  of  the  claim  to  the  origmal  owner,  and 
divests  the  assignee  of  his  title  (.6^  v.  Larken,  3  E.  D.  Smitn,  556 ;  and  see 
Tomlinstm  v.  Borsi,  30  Barb.  47> 

e.  Implied  Warrantee  in  aaoigninent.— In  every  assignment  of  an  instru- 
ment, even  not  negotiable,  the  assignor  impliedly  warrants  that  the  instrument 
is  valid,  and  the  obligor  liable  to  pay  it  (LUe  v.  Hopkins,  12  Sme.  &  M.  302 ; 
see  2  El.  and  Bl.  840) ;  and  that  there  is  no  legal  defence  to  its  coUection^aris- 
ing  out  of  his  own  connection  with  its  origin  (Delaware  B^k.  v.  Jarvis,  20  K  Y. 
226) ;  that  the  party  was  competent  to  contract  (Ermn  v.  Downs,  15  N.  Y. 
574) ;  that  the  amount  is  unpaid  (Ipumess  v.  Fergvion,  15  N.  Y.  439). 

d.  Asfldgnment  of  principal  debt  carries  with  it  all  collateral  aeonrl- 
ties. — Where  a  debt  is  assigned,  the  assignment  carries  with  it  all  the  collateral 
securities  held  by  the  assignor  for  its  collection,  although  they  are  not  men- 
tioned or  referred  to  in  the  assignment  (Parmdee  v.  Dann,  23  Barb.  461 ;  Bex- 
ton  V.  Fleet,  2  Hilton,  484^.  Thus  the  assignment  of  an  undertaking  given  by  a 
defendant  in  an  action  or  claim  and  delivery,  carries  with  it  the  judgment  in 
the  action,  senible  (Morange  v.  Mudge,  6  Abb.  243).  The  assignment  of  a  gua- 
ranteed note  carries  with  it  the  guarantee  (Oould  v.  EU&ry,  85  Barb.  163) ;  and 
the  assignment  of  a  debt  necessarily  carries  with  it,  as  an  incident,  a  collateral 
mortgage  (Jackson  v.  BlodgeU,  5  Cow.  202),  by  which  it  is  secured.  So  the  as- 
signment of  a  judgment  carries  with  it  the  debt  and  any  mortgage  given  to 
secure  it :  and  if  the  assignment  be  of  a  part  of  the  debt  or  judgment,  it  carries 
with  it  a  similar  part  of  the  mortgage  (Pattisan  v.  HuU,  9  Cow.  747).  An  as- 
signment of  shares  of  stock  in  an  incorporated  company,  passes  the  growing 
profits  of  such  shares  (Kane  v.  Bloodgood,  7  Johns.  Ch.  K.  108 ;  Willard*s  Eq. 
Juris.  462).  An  assignment  by  a  defendant,  who  prevails  in  an  action  of  claim 
and  delivery,  of  the  judgment  recovered  by  him,  and  all  moneys  to  be  ob- 
tained by  means  thereof,  or  by  any  proceedings  to  be  had  thereon,  transfers 
to  the  assignee  any  undertaking  executed  in  the  action,  upon  requisition  made 
for  the  delivery  of  property  to  plaintiff;  and  the  assignee  may  maintain  an 
action  upon  such  an  undertaking  (Bowdoin  v.  CoJman,  3  Abb.  431 :  6  Duer, 
182).  An  assignment  of  *^all  my  property  and  estate  of  every  kind,**  or  "  in- 
terest," transfers  a  right  of  action  existing  in  fevor  of  the  assignor  for  the 
converfflon  of  a  chattS  (McKee  v.  Judd,  2  Keman,  622 ;  WaJldron  v.  WiUard, 
17  N.  Y.  466).  A  sale  of  goods  does  not  carry  with  it  a  right  of  action  for 
their  conversion  (Hicks  v.  Ulevdand,  37  Barb.  573 ;  ante,  109  e).  Where  the  as- 
signment of  the  principal  security  carries  with  it  all  subsidiary  securities,  it  is 
not  necessary  to  allege  in  the  complaint  more  than  the  assignment  of  the 
principal  security  (Hosmer  v.  True,  19  Barb.  106). 

e.  Where  the  plaintiff  on  trial  of  a  cause  at  the  circuit  settled  with  one  de- 
fendant under  a  written  agreement,  by  which  he  was  to  take  judgment  in  the 
action,  which  the  defendant  agreed  to  pay  on  certain  conditions,  and  subse- 
quently plaintiff  sold  the  judgment  subject  to  such  agreement,  and  the  assignee 
broujght  an  action  against  the  defendant,  on  the  eround  of  deceit  and  fraud  in 
making  the  agreement, — ^held  on  demurrer  that  tne  action  could  not  be  main- 
tained. The  assignment  of  the  judgment  was  an  affirmance  of  it  by  the 
plaintiff  therein,  and  might  have  left  m  him  the  right  of  action  for  the  fraud ; 
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but  the  assigiimeiit  of  the  judgment  did  not  canr  with  it  snch  right  of  action 
(BontY.  BMwm,  17  How.  285;  8  Abb.  851 ;  80 Bui).  180). 

Ow  The  assignment  of  aright  of  action  on  a  poliCT  after  a  loss,  held  not  to 
cany  with  it  the  policy  (Courtney  v.  K  7.  Im  Co,,  ^  Barb.  116). 

§  11:^.  [92.]  (Arn'd  1849.)    Assignment  of  thing  in  action. 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action 
by  the  assignee  shall  be  without  prejadice  to  any  set-off  or 
other  defence  existing  at  the  time  of,  or  before  notice  of,  the 
assignment ;  bat  this  section  shall  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith, 
and  apon  good  consideration,  before  due. 

b.  This  section  does  not  change  the  substantial  rights  of  the  assignor  ana 
assignee  (Beckmth  v.  Union  B%  5  Selden,  211).  In  the  action  by  the  asfflgnee. 
the  defendant  may  avail  himself  of  any  defence  he  might  have  interpose^  had 
the  action  been  by  the  assignor,  and  which  existed  in  favor  of  the  defendant 
agunst  sach  assignor  at  the  time  of  the  assignment  (Wegtem  Bank  v.  8her 
viood,2lQBfa\y,Z^iBeckwWiy,  UmonBanfc,  4  Sand.  610 ;  afTd,  5  Seld.  211; 
Myen  y.  Dcms,  22  N.  Y.  489),  or  in  some  closes  at  the  time  of  receiving  notice 
of  the  assignment  (Solomon  v.  HoU,  3  £.  D.  Smith,  139). 

c  An  assignee  takes  the  demand  subject  to  all  equities  existing  between  Uie 
parties  to  the  conincX  (Wetit&rn  Bank  v.  Shenoood,  29  Barb.  383 ;  Bush  y.  La- 
<Awp,22N.  Y.  535;  Woody.  Perry,  1  Barb.  115;  AinsUe  v.  Boynton,  ^  Barb. 
258).  He  stands  in  exactly  the  same  situation  as  the  assignor  (Mangles  y. 
Jham,  3  Ho.  of  L.  Cas.  702 ;  18  E.  Law  &  Eq.  R.  82 ;  Boberts  v.  Carter,  24 
How.  44;  Butler  v.  2i,  T.  4b  Erie  R.  R  Co.,  22  Barb.  110).  This  rule  applies 
to  an  as^gnment  of  a  warehouse  receipt  (Commereidl  Bank  of  Boeh^U/r  y. 
Coin,  15  Barb.  506),  and  to  assignments  for  the  benefit  of  creditors  (Ma/oM  y. 
Qoodanan,  2  Hilton,  275 ;  Marine  Ins.  Co.  y.  Jauncey,  1  Barb.  486). 

d.  Where  a  liquidated  demand  Twi  due  is  assigned,  the  debtor  cannot  set  oflf 
a  like  demand  he  has  against  the  assignor,  but  not  due  at  the  time  of  the  aa- 
signm^t  (Watt  v.  Mayor  of  J^.  ¥..  1  Sand.  23),  although  the  assignor  waa 
insolvent  (Myers  v.  Davis,  22  N.  Y.  489). 

e.  Where  a  bank  dei>oeitor,  an  indorser  on  a  biU  held  by  the  bank,  running 
to  matmity,  and  in  whose  favor  there  was  a  balance  of  account  nearly  equal 
to  the  bill,  made  a  general  assignment  for  the  benefit  of  creditors ;  and  soon 
after  and  befbre  notice  of  the  assignment  the  bill  was  protested,  the  assignor 
fixed  as  indorser,  and  the  amount  of  the  bill  charged  to  his  account  on  the 
books  of  the  bank,  and  the  bill  was  held  by  the  bank  uncanceled,  when  notice 
of  the  assignm^iU  was  given ;  it  was  held  that  the  assignee  was  entitled  to  re- 
cover from  the  bank  the  entire  sum  in  deposit,  without  any  deduction  for  the 
amount  of  the  bill  (Beckwiih  v.  Uni(m  Bank,  5  Seld.  211 ;  and  see  WeUs  v. 
Stewart,  8  Bsrb.  40 ;  Robinson  v.  Howes,  20  N.  Y.  84). 

/.  Where  W.  &  L.,  after  ordering  goods  to  be  manufactured  by  D.,  and  be- 
fore they  could,  with  reasonable  mhgence,  be  completed,  became  insolvent 
and  asB&ied  all  their  property  to  plaintiff,  including  a  claim  against  D.  for 
goods  8^ ;  D.  after  completing  and  tendering  said  goods  ordered  by  W.  &  L^ 
was  sued  by  the  plaintiff  to  recover  said  assigned  claim,  held  that  D.  oonkx 
not,  in  soch  action,  set  off  the  price  of  the  goods  so  manufiictured  (Myers  r. 
Daifis,  22  K.  Y.  489 ;  see  Maas  v.  Goodman,  2  Hilton,  275 ;  tnfra,. 

g.  A.,  <Mi  the  1st  September,  1857,  sold  goods  to  B.  on  a  credit  of  six  months, 
^  A,  to  be  paid  for  March  1, 1858.  On  August  81,  1857,  B.  purchased  a  note 
of  Lj.  dttedt  February.  1857,  and  fWfihg  dtfe  December,  1857.  On  September 
12, 1857,  A.  aeaigned  for  the  benefit  of  his  creditors,  among  other  property 
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the  said  debt  of  B.  After  the  time  of  payment  had  arrived,  A.*8  assignee  sued 
B.  for  said  claim ;  held  that  B.  might  set  off  said  note  (Maas  v.  Ooodnum,  % 
Hilton,  276). 

a.  In  an  action  by  an  assiCTiee,  the  defendant  cannot  set  off  a  Judgment  for 
costs  obtained  against  the  plaintiff's  assignor  subsequent  to  the  assignment, 
and  in  an  action  in  which  the  said  assignee  took  no  part  (Ogden  y.  BrenUcCy  83 
Barb.  160). 

h.  Courts  protect  the  rights  of  assignees  against  all  persons  having  either 
express  or  implied  notice  of  the  assignment  ( WiUdns  v.  BaUerman^  4  Barb. 
47 ;  Imd  see  WHUamBon  v.  Broton,  15  N.  Y.  854).  But  the  assignee  of  a  de- 
mand is  not  protected  against  the  subsequent  dealings  of  his  assignor  with  the 
debtor,  where  the  latter  acts  in  good  faith  {Huntington  v.  Potter,  22  Barb.  800)^ 
A  debtor  who  sees  his  obligation  transferred  by  the  holder  to  a  bona  fide  pur- 
chaser, vFithout  giving  any  notice  of  his  set  off,  his  estopped  from  setting  up 
such  set  off  against  the  purchaser  (Tylw  v.  Totes,  8  Barb.  222 ;  and  see  JEute  v. 
Laws&r,  18  How.  23). 

e.  The  assignee  of  a  cause  of  action,  assigned  (tfter  action  brought,  is  liable 
to  the  defendant  for  costs,  if  he  (the  assignee)  proceed  in  the  acticm  after  the 
assignment ;  and  in  such  a  case  he  takes  the  demand  cum  onere,  and  is  liable 
for  the  costs  which  had  accrued  before  as  well  as  those  which  arise  ctfter  the 
assignfdent  (10  Wend.  622 ;  20  ib.  680,  682).    See  section  821,  post. 

d.  The  declarations  of  an  assignor  of  a  chose  in  action,  made  while  he  is  the 
holder,  and  before  assignment,  are  not  evidence  against  his  assignee  {dmUh  v. 
Webb,  1  Barb.  230;  Towiey  v.  Barry,  16  N.  Y.  497 ;  Booth  v.  Sw^,  4  Seld. 
276).  Nor  are  admissions  by  the  assignor,  made  afler  the  assignment,  evi- 
dence against  his  assignee  (Garland  v.  Harrison,  17  Mo.  R  [2  Ben.]  282 ;  and 
see  Schmk  v.  Warner,  87  Barb.  261 ;  OAom  v.  Bobbine,  id.  481 ;  Foster  v.  Beale, 
21  K.  Y.  247 ;  Jon^  v.  Bast.  8oc.  Metho.  Bpis.  Ohurdh,  21  Barb.  161 ;  Hamna  v. 
(JwHe,  1  Barb.  Ch.  R  268).  *  , 


§  118.  [93.]  (Am'd  1861.)    Action  hy  executor^  trustee^  dkc. 

An  executor  or  administrator,  a  tmstee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  trustee  of  an  express  trust,  within  the  meaning 
of  this  section,  shall  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another. 

&.  Bondfl  to  the  Feopla— Bonds  taken  in  the  name  of  the  people  should  be 
prosecuted  in  the  name  of  the  people,  and  not  in  the  name  of  the  p^aty  in  in- 
terest (Bo8  V.  Seaman,  2  Code  K. ;  The  People  v.  Clarke,  21  Barb.  214;  The  A>- 
pie  V.  iforton,  5  Selden,  176).  Where  after  a  decree  had  been  made  by  a  sur- 
rogate for  the  payment  of  an  administrator,  his  certificate  filed  and  docketed, 
and  execution  issued  thereon  returned  unsatisfied,  the  surrogate  assigned  the 
administration  bond  to  the  person  in  whose  favor  his  decree  was  made,  for  the 
purpose  of  being  prosecuted  pursuant  to  laws  of  1837,  p.  535,  held  that  an  action  on 
such  bond,  was  properlv  brought  in  the  name  of  the  person  in  whose  &vor 
such  decree  was  made  (Baggot  v.  Botdger,  2  Duer,  160) ;  but  where  the  surro- 
gate made  an  order  on  an  administrator  to  pay  the  claim  of  a  creditor,  and  the 
administrator  failed  to  pay ;  and  thereupon  on  proof  of  his  reAisal  the  surro- 
gate directed  that  the  adminlBtration  bond  should  be  prosecuted  under  laws  of 
1880,  ch.  830,  held  that  such  action  was  properly  brought  in  the  name  of  the 
Mople  (The  People  y.  Lam,  8  Abb.  460, 4  td.  292 ;  Ths  People  t.  Towmnd,  87 
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a.  The  attorney  generml  mmj  bring  an  action  in  the  name  of  the  People,  lo 
restrain  a  mnniand  corporation  from  doing  onlawfbl  acta  (7^  PaopU  t. 
Md^.^cfN.  K 32  Barb.  85). 

b.  PabUc  Oflicera. — Actions  by  public  oiBcers  as  soch  snoold  be  brought  in 
Uifiir  indiyidual  names  with  the  title  of  tlieir  office  added  {Boffe  y.  JPbsadiwr^, 
36  Baib.  S92 ;  Ocuid  \.  OUm,  19  «1 179>.  and  not  merely  in  the  name  of  the 
office  (2  R  &  473,  §§  n  d8 ;  ^Vip^Tf^ri <^ 6?aAMiy  T.  £IItf»'«m,  4  Hill,  IS^ 
Cbmm'ry  cf  Qmruandome  v.  lick,  id,\  The  statutory  prorisions  relaPte  only  to 
actions  by  and  not  to  actions  agmml  public  officers,  and  an  action  against  a 
ooontT  in  the  name  of  the  board  of  superrisors,  without  naming  the  mdMuals 
who  for  the  time  beins  were  supervisors  of  the  several  towns  of  the  county, 
was  held  to  be  properly  brou^t  (£fiB  r.  Board  of  8upervi$or$  of  Lmi^g&Um  Ch.. 
2  Kenum,  €8;  See  WM  r.  Supenimn of  Cotwnbia,  9  How.  816). 

c  Conrtable'a  Bond&— An  action  upon  a  bond  given  br  a  consteble  of  the 
city  of  New  York,  pursuant  to  2  R  L.  of  1818,  p.  897,  I  147,  is  properhr 
brought  in  tiie  name  of  the  mayor,  &a ,  of  the  dty  of  New  York  (Mauor  of  Jt. 
T.  V.  Doodi/,  4  Abb.  121 ;  Mayor  of  N.  t  r.  BroU,  2  HUton,  580). 

d.  Joint  Stock  Cnwipankw  —Any  company  or  association,  composed  of 
not  leaa  than  seven  persons,  who  are  owners,  or  who  have  an  interest  in  anr 
properly,  right  of  action,  or  demand,  jointly,  or  in  common,  or  who  may  be  li- 
aMe  to  any  action  on  account  of  such  ownership  or  interest,  mav  sue  and  be 
sued  in  tlis  name  of  the  president  or  treasurer  for  the  time  being  of  such 
Jointrfltoi^  company  or  association ;  and  all  suits  and  proceedinffs  so  prose- 
cuted, by  or  agamst  such  joint^stock  company  or  Association,  and  the  service 
ofaU  process  or  p^q)ers  in  such  suits  and  proceedings,  on  the  president  or 
treasurer  Ux  the  time  being  of  such  JohitHBtock  company  or  association,  shall 
have  the  same  force  and  effect  as  regards  the  joint  rights,  property  and  effects 
of  sncli  joint-stock  company  or  association,  as  if  such  sums  and  proceedings 
were  jntwecuted  in  the  names  of  all  the  shareholders  or  associates,  in  the  man- 
ner now  provided  by  law  (Laws  of  1849,  p.  889 ;  Laws  1851,  p.  888 ;  and  see 
Laws  1858,  p.  288,  and  note  to  g  71,  ante).  These  statutes  were  intended 
merdy  to  obviate  the  inconvenience  of  joining  all  the  shareholders  or  assod- 
stes  as  parties,  and  not  to  confer  any  new  right  of  action  ( Cormng^  Pre$.  de.  v. 
Qreene^  23  Barb.  88).  It  is  only  in  cases  where  an  association  as  such  are  the 
owners,  or  have  an  interest  joint,  or  in  common,  in  any  property,  right  of  action 
or  deotand,  that  a  suit  may  be  inaintained  in  the  name  of  the  association.  The 
sqMiate  owners  of  demands,  or  of  separate  rights  of  action,  cannot  voluntarily 
associate  and  elect  a  president  and,  under  the  acts  of  1849  and  1851  above 

'  Q  one  suit  the  separate  demands, 
plv  to  the  fire  companies  of  the 
of  one  of  those  companies  to  sua 
m  of  another  company  in  his 
a  flre-«?ngine  (MaMermn  v.  B&tta^ 
;tion  on  a  promissory  note  al- 
No.  411,  SonH  of  Temperance," 
nd  upwards,  and  that  the  note 
,d  was  the  common  property  of 
in  whose  name  the  action  is 
demurrer,  m^  luany  ffroundu  (so 
ction  was  properly  brought  in 
y  to  any  conijxiuy  or  OMoScnUon^ 
r— but  the  court  abstained  firom 
inary  commercial  partnerships 
%n  V.  SeoHng  (16  N.  Y.  113),  the 
bo  private  partnerships  or  com- 
organized  m  pursuance  of  any 
that  these  provisiona  apply  to 
7.  Marblod  Iron  Work$  v.  Bmith, 
leld  that  the  statute  applied  to 
ttt  V.  Chandler,  U  Abb.  459). 
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a.  CarrienL — Every  afisociatioii  or  company  formed  for  the  purpose  of  tiie 
transportation  of  paasensers  or  propertQr,  eiUier  by  boats,  vessels,  or  stages, 
shall  make  a  statement  of  the  names  of  the  persons  composing  such  associa- 
tion or  company,  and  file  in  the  clerk's  office  in  each  county  thron(rh  wlddi 
such  association  or  company  may  transact  its  business,  a  copy  of  such  state-  \ 
ment ;  and  until  such  statement  is  filed,  any  action  to  be  brought  against  sudi 
association  or  company  is  not  to  be  abated  by  reason  that  all  the  menibers  of 
the  association  are  not  joined  in  the  action ;  and  that  after  such  statement  is 
filed,  any  action  against  the  persons  named  therein  is  not  to  be  abated  for 
the  reason  that  other  owners  have  become  interested,  unless  thirty  days  pre- 
vioift  to  the  bringing  of  such  action  a  further  statement  has  been  tiled,  show- 
ing the  change  in  the  persons  composing  such  association,  and  the  time  when 
saeh  change  took  place;  nor  is  any  action  to  be  defeated  by  reason  that  any 
of  said  parties  have  ceased  to  be  interested,  unless  at  least  thirty  days  before 
such  action  is  brouriit  a  notice  thereof  shall  be  filed  as  aforesaid  (Laws  1^, 
p.  582). 

b.  Banka — ^An  association  formed  under  the  general  banking  law,  may,  by 
virtue  of  laws  of  1888,  p.  360,  maintain  an  action  either  in  the  name  of  its  president 
or  in  the  name  used  m  transacting  its  business  (East  Riyer  Rk.  v.  Judah^  10 
How.  186:  Le(mardmm  Bk,  v.  Wma/rd,  1«  Abb.  Ill ;  25  N.  Y.  674 ;  Root  v. 
Priae^  22  How.  878).  And  the  same  rule  applies  to  the  case  of  an  individual 
banker  commencing  and  carrying  on  business  under  the  general  banking  act, 
for  he  is  a  corporation  sole,  and  as  such  may  assume  a  corporate  name,  and 
bring  suit  hi  such  corporate  name  (Bk,  of  Hamna  v.  Wickhom,  7  Abb.  184 ;  16 
How.  97).  When  the  action  is  brought  m  the  name  of  the  president,  and  that 
&ct  appears  on  the  fiice  of  the  process  and  complaint,  the  association  is  the 
plainUm  and  may  be  so  referred  to  in  the  pleadings  and  proceedings  (Boot  v. 
iVk»,  ^  How.  878). 

c.  School  Propi^rty.— Board  of  Education,  actions  by,  (see  Laws  1851,  p. 
747;  §  25, 1858,  p.  686). 

d.  Death  by  'wrongful  act— As  to  actions  to  recover  compensation  for 
causing  death  by  wrongful  act,  neglect  or  de&ult  (Laws  of  1847,  p.  575),  it 
Is  provided  by  laws  of  1849,  p.  888,  that  every  such  action  shall  be  broufi^t  by 
and  in  the  names  of  the  personal  irepre9erUatit>e$  of  the  deceased  person.  These 
laws  only  give  an  action  to  the  **  personal  repres&rUaUves  *'  of  the  person  ii\]ured 
and  dying,  when  the  person  so  ii^ured  if  living  might  have  maintained  an 
action;  and  therefor  for  an  injury  to  a  deceased  wife,  her  surviving  husband, 
aa  her  adminitirator^  cannot  sustam  an  action ;  his  right  of  action,  if  any,  is  as 
husband  and  not  as  administrator  (Lyrush  v.  Davis^  12  How.  323).  The  words 
"  personal  representatives  '*  mean  those  who  represent  the  estate  of  the  de- 
Cttised,— namely,  executors  or  administrators  (Safford  v.  BretOy  3  Duer,  634). 
The  riffht  of  action  survives  against  the  personal  representatives  of  the  wTong- 
doer  (Tertore  v.  WittwaU,  16  Efow.  8) ;  and  is  an  assignable  interest  (Qiiinn  v. 
Moore,  16  N.  Y.  432 ;  Doedt  v.  WmoaU,  16  How.  128).  See  in  note  to  §  142, 
poet,  injury  eaudng  death.  The  action  may  be  maintained  by  the  adminis- 
trator of  an  in&nt  who  had  no  wife  or  family  whom  he  was  bound  to  support 
(Quinn  v.  Moore,  15  N.  Y.  432 ;  KeOer  v.  J^.  T.  Cent.  R  R  Co.,  17  How.  102). 
Tne  statute  gives  an  action  in  every  case  in  which  the  deceased  party  if  living 
might  have  sued.  (Id) 

e.  Mannfaotoring  Companies. — As  to  actions  against  shareholders  and 
stockholders  in  dissolved  companies  for  manufacturing  purposes^  see  3  R  S. 
811,  §  7;  Slary  v.  Jwrman,  25  N.  Y.  214. 

/.  LnnatlcB,  Habitual  Drunkarda,  &c.— By  law  of  1845,  p.  91,  g  2,  it  is 
enacted  that  "  receivers  and  committees  of  lunatics  and  habitual  drunkards, 
appointed  by  any  order  of  the  court  of  chancery,  may  sue  in  their  own 
names  for  any  debt,  claim,  or  demand  transferred  to  them,  or  to  the  posses- 
sion or  control  of  which  they  are  entitled  as  such  receiver  or  committee ;  and 
when  ordered  or  authorized  to  sell  such  demands,  the  purchaser  thereof  may 
sue  and  recover  therefor  in  his  own  name,  but  shall  give  such  security  for 
costs  to  the  defendant  as  the  court  in  which  such  suit  is  brought  shall  direct.'*" 
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In  sU  cases  other  than  those  expressly  proyided  for  by  statute,  the  action 
most  he  in  the  name  of  the  lunatic  or  idiots  by  his  next  friend  (M'KtUip  v. 
ItKiOip^  8  Barb.  552).  Sembk,  an  habitual  drunkard  may  bring  an  action  in 
his  own  mune  without  a  next  friend.  It  seems  that  actions  to  recover  real 
property  of  idiots,  lunatics,  &c^  must  be  in  the  name  of  such  idiot,  lunatic, 
Ac  (Lane  v.  SchermerJuym,  1  Hill,  97 ;  Petrie  v.  Shoemaker,  24  Wend.  85).  But 
the  committee  of  the  person  and  estate  of  an  habitual  drunkard  may  bring 
actions  on  promissory  notes  he  received  as  such  committee,  in  his  own  name, 
without  describing  hunself  as  committee  (D(HfU  v.  Carpenter,  12  How.  287). 
An  action  to  set  aside  a  bond  and  warrant  of  attorney  executed  by  the  lunatic, 
together  with  the  judgment  entered  on  such  warrant,  should  be  in  the  name 
o/the  cmnmittee  of  the  lunatic  (Person  v.  Warren^  14  Barb.  488).  An  action 
cannot  be  maintained  by  the  committee  of  a  lunatic,  to  recover  the  value  of 
property  levied  upon  and  sold  under  a  Judgment  and  execution  obtained  by 
regular  process  or  law  against  Uie  lunatic  alone,  after  the  appointment  of  a 
ooBimittee,  on  a  Just  demand,  and  to  which  it  is  not  claimed  or  proved  there 
was  any  defimce.  A  Jud^ent  recovered  against  a  lunatic  after  the  appoint- 
ment of  a  committee  of  his  person  and  estate,  without  first  obtaining  leave 
ttom  Uie  court  to  institute  a  suit  against  him,  is  not  tfoidy  nor  even  erroneous ; 
nor  is  the  party  acting  under  it  a  trespasaer.  The  remedy,  where  a  lunatic 
is  thus  improperly  proceeded  against,  is  by  application  to  the  court  ajppoint- 
ing  the  committee,  to  restrain  th&j)rosecution  of  the  suit,  and  to  punish  the 
plamtiff  for  contempt  (Crippen  v.  Uuher,  18  Barb.  424 ;  and  see  Clarke  v.  Dun- 
iom,  4  Denio,  262 ;  Re  McLauahUn,  1  Clarke  Ch.  R  118 ;  see  Supreme  Court 
Role  85)l  a  creditor  of  an  habitual  drunkard  cannot  maintain  an  action  at 
law  against  the  committee  of  such  drunkard  to  recover  his  debt.  The  proper 
course  for  the  creditor  of  an  habitual  drunkard  who  has  a  committee,  is  to 
apply  on  petition  and  notice  for  leave  to  sue  the  drunkard,  or  for  a  reference 
tooaquire  and  report  what  is  due  the  petitioner  {HaU  v.  Tayhr,  8  How.  4SS; 
WaUame  v.  Cameron,  26  Barb.  172). 

a.  Covenant— For  a  breach  of  covenant  by  a  lessee,  the  lessor,  or  pers(m 
standing  in  his  place — the  landlord  at  the  time  of  the  breach — is  the  proper 
penoR  to  bring  the  action  (Beach  v.  Barratis,  13  Barb.  306). 

b.  Trostees  of  an  express  trust — Mercantile  factors  or  agents  doing  busi- 
ness for  others,  but  in  their  own*  names,  are  trustees  of  an  express  trust  (Chin- 
neU  V.  Schmidi,  8  Code  Rep.  10 ;  2  Sand.  706).  An  auctioneer  who,  in  his 
own  name,  sells  goods  for  a  third  person,  is  the  trustee  of  an  express  trust 
within  this  section,  and  may  sue  upon  the  contract  of  sale  without  an  assi^- 
ment  to  him  of  the  cause  of  action  (Boga/rt  v.  Q Began,  1  E.  D.  Smith,  590) ; 
his  fees  for  selling  (MuUer  v.  MaxweU,  2  Bosw.  355) ;  but,  independently  of 
this  section,  it  was  always  the  law  that  an  auctioneer  mi^ht  sue  on  Uie  con- 
tract of  Bale  in  his  own  name,  unless  his  principal  elected  to  bring  the  action 
in  his  name  (Mintum  v.  Main,  8  Selden,  224).  And  one  who  as  agent  exe- 
eates  a  contract  which  does  not  disclose  the  name  of  his  principal,  is  a  trustee 
of  an  express  trust  (Morgan  v.  Beid,  7  Abb.  215 ;  Bowland  v.  Phaien,  1  Bosw. 
48 ;  see  ante,  Ttote  to  §  111,  p.  107  i).  A  mere  ordinary  merchandise  bro- 
ker, not  acting  under  a  dd  oredere  commission,  cannot  mamtain  an  action  in 
his  own  name  to  recover  the  price  of  goods  sold  by  him  for  the  owner.  But 
if  he  has  advanced  upon  the  goods  sold,  or  has  guaranteed  the  sale,  he  may 
sue  in  his  own  name  (White  v.  CJumteau,  10  Barb.  202).  The  consignee  or  in- 
dorsee of  a  bill  of  lading  has  not  the  right  to  sue  upon  a  contract  contained  in 
ibe  bill  of  lading,  unle^  he  is  also  the  shipper  or  owner  of  the  goods  (Dows  v. 
Cdtb,  12  Barb.  :  1  ).  The  nominal  proprietor  of  an  individual  bank,  who  fur- 
nishes the  securities  to  the- comptroller,  and  to  whom  the  circulating  notes 
of  the  bank  are  delivered  by  that  officer,  and  in  whose  name  as  propriett^r  all 
the  contracts  and  transactions  of  the  bank  are  made  and  conducted,  is  a  trus- 
tee of  an  express  trust  within  the  meaning  of  this  section  (Burbank  v.  Beach, 
15  Barb.  826).    An  assignee  for  the  benefit  of  creditors,  to  whom  among  other 

Property  a  policy  of  assurance  was  assi^ed  after  a  fire  had  occurred,  may  sue 
I  his  own  name  to  recover  the  loss,  without  those  provided  for  by  the  ae- 
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iignment  being,  made  parties.  Such  an  assignment  is  the  transfer  of  a  debt 
merely,  and  does  not  require  the  assent  thereto  of  the  assurers  (MeUen  y.  Ham- 
iUon  Ins.  Co.j  5  Duer,  101 ;  afTd  17  N.  Y.  615).  An  asai^ee  of  a  demand  in 
trust  to  pay  certain  creditors  of  the  assignor,  and  the  buance  to  the  assizor 
himself,  may  bring  an  action  in  his  own  name  without  joining  the  cettm  que 
trusts  as  plamtiffs  (Letns  y.  Oraham^  4  Abb.  106).  On  a  promissory  note  giyen 
to  an  executor  or  administrator,  on  account  of  the  decedents  estate,  he  may 
•ue  either  indiyidually  or  in  his  representatiye  character  {Bright  y.  Ourris^  5 
Sand.  438 ;  MerriU  y.  Seaman^  2  Selden,  168).  And  so  for  a  conyersion  of  the 
property  of  the  deceased  {Sikdden  y.  Hoy,  11  How.  16J.  A  deputy  sheriff  hold- 
vo^  an  execution  took  a  bond  running  to  his  principal,  conditioned  to  indem- 
nity the  latter,  and  aU  persons  assistmg  him  in  the  premises,  held  an  action 
would  lie  in  the  name  of  the  sheriff  for  the  benefit  of  the  deputy,  without  any 
assignment  of  the  cause  of  action  by  the  latter  {SUUweU  y.  Hwmeriyl^  N.  Y., 
874).  One  partner  is  not  ordinarily  a  trustee  for  his  co-partner.  "  But  we  do 
not  mean  to  say  that  a  contract  in  writing  may  not  be  so  fi*amed  as  to  con- 
stitute one  partoer  a  trustee  for  his  co-partners  within  section  118."  (decor  y. 
KeUer^  4  Duer,  420).  An  oflScer  of  a  foreign  corporation  or  company  may 
maintain  an  action  in  his  own  name  in  behalf  of  his  company  if  his  complaint 
states  &cts,  showing  his  authority  to  sue  on  their  behalf^  for  in  such  case  he 
may  be  regarded  as  the  trustee  of  an  express  trust  {Myers  y.  Mcuhado,  6  Abb* 
198 ;  14  How.  149 ;  Ckm&idercmi  y.  Brisba^,  22  N.  Y.  '^'^^^ 


Ow  As  a  trustee  of  an  express  trust  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  brought,  it  follows  that  he  may  be 
sued,  and  that  the  eeshU  que  trusts  are  before  the  court  by  representation 
{Mead  y.  MiteheU,  5  Abb.  106).    See  ante  note  to  section  111. 

b.  Penal  action. — Actions  for  penalties  under  the  act  to  suppress  intemper-  • 
ance  (Laws  1857,  ch.  ^8),  should  be  in  the  name  of  **  the  Board  of  Commis- 
doners  of  Excise"  of  ^e  county  ;  not  in  the  names  of  the  commissioners 
(Timroy  y.  Sperry,  16  How.  211 ;  ffd  of  Oomm'rs  y.  Doherty^  id-  46 ;  Saig?U  y. 
BensoTiy  18  How.  802).  Actions  for  penalties  under  the  act  relating  to  the 
port-wardens  and  pilots  of  the  port  of  New  York,  must  be  brought  in  the 
name  of  the  master-warden  of  the  port  of  New  York  {The  People  y.  Doming,  I 
Hilton,  271 ;  18  How.  441).  Suits  by  common  informers  are  to  be  in  the  names 
of  the  kiformers  (2  R  S.  481.  §  5 ;  8eu>ardY.  Beach,  29  Barb.  289).  Actions  for  penal- 
ties under  the  law  regulating  the  Brooklyn  Fire  Department  must  be  m  the 
indiyidual  names  of  the  trustees  {TruOees  of  Fire  Department  y.  Acker,  26  How. 
968). 

&  BoardsofHealth.— Boards  of  Health,  as  constituted  by  statute,  haye 
not  the  capacity  to  sue  or  be  sued  (The  People  y.  Snp&rmors  of  Monroe,  19 
Barb.  567;  Qardnerr.  JST.  T  Bd  of  Health,  ION.  Y.409). 

d.  Indians.— The  Seneca  nation  of  indians  may  sue  in  their  collectiye 
same  (The  Seneca  Nation  of  Indians  y.  TyUr,  14  How.  109>. 

e.  Receivers  and  Sheriffs.— Receiyers  appointed  pursuant  to  sections  244 
and  298  of  the  code,  and  rule  92  of  the  supreme  court,  and  sherifi^  in  the 
cases  mentioned  in  section  282  of  the  code,  may  sue  in  their  own  names ;  and 
foreign  receiyers  see  Rank  y.  8t.  John,  29  Barb.  585). 

/.  Republic.— A  republic,  acknowledged  as  such  by  the  goyemment  of  the 
United  States,  is  an  independent  soyereign  power,  and  therefore  a  state  just 
as  certainly,  and  in  the  same  sense,  as  a  monarchy,  limited  or  absolute.  It  ha8 
the  same  right  to  sue  for  a  debt  as  an  indiyidual  creditor,  and  the  same  right 
to  sue  by  its  appropriate  name,  as  a  foreign  corporation  by  its  corporate  name 
(The  Republic  of  Mexico  y.  De  Arangois,  5  Duer,  685). 

g.  Officer  of  foreign  government — ^An  offlcef  of  a  foreign  goyemment 
ipNBcially  authorized  to  sue  for  goyemment  property  in  his  own  name,  may 
sue  in  the  courts  of  this  State,  and  arrest  a  defendant  charged  with  fraudulent 
misapplication  of  that  property  (Peel  y.  EUioU,  16  How.  ASsi ;  7  Abb.  438). 

h.  Persons  not  in  being. — Under  section- 118  persons  not  in  being  held  to 
be  represented  by  a  trustee  of  the  property  in  which  such  persons  not  in  being 
might  on  coming  into  being  haye  an  interest  {Mead  y.  MUcheU,  5  Abb.  92). 
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Ow  United  States.— Actions  on  behalf  of  the  United  States  are  to  be  brought 
in  the  name  of  the  United  States— not  of  any  public  officer  (7  Opin.  Att 
QesL50). 

b.  Bond  of  Town  Superintandents.— Action  on  official  bond  of  town  su- 
perintendent of  common  schools  must  be  in  the  name  of  the  Supervisor  to 
whom  the  same  was  given,  or  his  successor  in  office  (FuUer  y.  ]^\MerUm,  14 
Barb.  59). 

6,  Tiiialaea  of  Reliciloos  Societies  cannot  sue  as  such  except  bj  the  cot- 
porate  name  or  title  of  the  society  (Bundp  y.  BirdaaU,  29  Barb.  81). 

It  is  not  pretended  that  this  note  comprises  every  statutory  provision  as 
to  parties  to  actions ;  and  in  cases  not  here  mentioned,  ref(PTence  should  be- 
made  to  the  statutes  at  laige.  See  also  notes  to  sections  114,  115,  and  118^ 
pott. 

I      §  114.  [94.]  (Am'd  1851,  1857.)    Action  by  and  against  a 
married  toomcm. 

When  a  married  woman  is  a  party,  her  husbaDd  most  be 
joined  with  her,  except  that, 
/        1.  When  the  action  concerns  her  separate  property,  she  may 
'      sue  alone ; 

3.  When  the  action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone,^- 
/         And  in  no  case  need  she  prosecute  or  defend  by  a  guardian 
I      or  next  friend. 

d  ^ce  the  act  of  1800  (Laws  1800,  ch.  90),  married  women  may  sue  and 
be  sued  in  actions  at  law,  in  all  matters  relating  to  their  separate  estates,  in 
the  same  manner  aBflme$  soie ,  and  such  actions  are  commenced  by  the  like 
I    raocess,  continued  to  judgment  by  the  like  proceeding,  and  the  Judlgment  en- 
I     fofoed  by  the  like  means  as  actions  against  fimes  wis  (Barton  v.  Beer^  21 
I     How.  809;  85  Barb.  81;  MarreU  v.  OmSey,  17  Abb.  76);  and  since  1860  an 
action  for  an  assault  <hi  a  married  woman  should  be  in  her  name,  and  by  her- 
self as  sole  plaintiff,— a  joint  action  by  husband  and  wife  for  such  an  assault 
cannot  be  maintained  (Mann  v.  Marsh,  21  How.  872).    To  such  a  joint  action 
the  appropriate  grouna  of  demurrer  is  that  the  complaint  does  not  state  fieusts 
sufflaent  to  constitute  a  cause  of  action  (id.) ;  and  in  an  action  by  or  against  a 
married  woman  for  contracts  relating  to  her  separate  estate,  her  husband 
ehould  not  be  joined  (JCZ07»  y,jQibneyj  24  How.  81 ;  BrowMon  v.  Oifford,  8  How. 
895;  McKuneY.  McQwney,  6  Gal.m;  amUhr.Keam^,  9How.  466;  JERS- 
man  v.  HSknany  14  How.  456 ;  Sherman  v.  Bumham,  6  Barb.  408 ;  WaOemr  v. 
3wa02e^ZAJbh.  186;  dmartY.  Comstock,  24  Barb.  411);  and  so  in  an  action 
for  th»  conversion  of  the  separate  property  of  the  wife  {Ackley  v.  Tarbox,  29 
Barb.  512 ;  8pie%  v.  Accessory  TransU  Co.,  5  Duer,  662),  or  for  the  recovery  of 
possesrion  of  real  property  {Darby  v.  OaUaghan,  16  N.  Y.  71 ;  and  see  9  Abb. 
<     402;  17  How.  568;  and  Merehante  Ins,  Go,  v.  tBnman,  84  Barb.  410;  No¥h 

berry  v.  Garland,  81  Barb.  121). 
/       e.  In  an  action  against  husband  and  wife  for  slander  by  the  husband  and 
!     also  by  the  wife,  the  wife  may  demur  on  the  ground  that  several  causes  of 
action  are  improperly  joined  [Malone  v.  StUtocU,  15  Abb.  425). 

/.  An  action  to  recover  damages  for  a  tort  by  the  wife,  should  be  against 
the  husband  and  wife  {MaUhews  v.  Ficstd,  2  E.  D.  Smith,  90;  Maione  v.  StO- 
weO,  15  Abb.  425 ;  and  see  i?^). 

g.  BmbU,  the  act  of  1860  does  not  authorize  a  married  woman  having  no 
iepanfte  estate,  to  contract  for  the  purchase  of  real  estate  on  credit  {Bomy. 
JMK,d8Barb725). 
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a.  The  residue  of  Uie  note  to  this  section  most  be  xead  in  ccmnection  with 
the  statute  of  1860. 

b.  If  there  is  a  joint  interest  in  the  husband  and  wife,  the  husband  should 
Join,  or  the  suit  would  be  defective  (Smith  y.  Keam^^  9  How.  468).  Thus,  in 
an  action  to  recover  real  property,  when  the  wife  is*  the  owner  of  the  £Be  and 
the  husband  tenant  b^  the  curtesy  initiate,  the  husband  and  wife  may  and 
Mhould  join  in  the  action  (Ingraham  v.  Bdldmn^  12  Barb.  9).  So  in  ao  action 
to  recover  damages  for  slanderous  words  fi|>oken  of  a  jnarried  woman,  if  the 
words  are  actionable  per  «e,  the  husband  is  a  necessary  party  as  plaintiff;  but 
if  the  words  are  actionable  only  by  reason  of  special  duna^e,  the  husband 
must  sue  alone  (Klein  v.  Hente,  2  Duer,  683 ;  mUiatna  y.  BoMredge,  22  Barb. 
896^ ;  and  where  a  married  woman  brought  an  action  for  slanderous  words, 
actionable  only  by  reason  of  special  damage,  and  alleged  special  damage,  a  de- 
murrer assigning  for  cause  that  the  plaintiff's  husbimd  was  not  a  party,  was 
allowed.  (l£) 

e.  In  an  action  to  foreckMe  a  mortgage,  exiecuted  by  huslband  and  w^  on 
the  lands  of  the  wife,  and  to  enforce  payment  of  the  bond  executed  by  both, 
it  was  held  that  the  action  was  properly  brought  against  both  the  husband 
and  wife  (Gonde  v.  Shepktrd,  4  How.  75 ;  Oande  v.  Neitm,  2  Code  Rep.  68). 
And  in  an  action  for  the  partition  or  sale  of  real  estate  of  the  husband  held  in 
common,  the  wife  is  a  necessary  party  (Bip^  v.  OObum,  8  How.  456). 

d.  An  action  may  be  maintained  against  the  husband  and  wife  johitly  for 
any  debt  of  the  wife  contracted  before  marriage  (Laws  of  1858,  p.  1057). 

e.  In  one  case  (Smith  v.  Scrilmer^  12  How.  501)  an  action  against  a  husband 
as  sole  defendant  for  a  debt  contracted  by  his  wife  carrying  on  a  separate 
business  and  having  a  separate  estate,  the  debt,  however,  &ving  been  con- 
tracted with  his  pre»ufMd  consent,  BooeeveU  /.,  held  that  in  such  a  case  the 
plaintiff  might  elect  either  to  sue  the  husband  alone,  or  the  husbuid  and  wife 
jointly. 

/.  In  Rusher  v.  Morris  (9  How.  266)  the  action  was  by  husband  and  wife  as 
co-plaintifis,  to  foreclose  a  mortgage  made  to  the  wife  during  her  cavertore. 
The  defendant  demurred,  alleging  for  cause  a  defect  of  parties  plaintiff. 
Roosevelt  J.,  overruled  the  demurrer,  on  the  ground  that  the  husband  was 
properly  made  a  party,  or  at  least  there  was  **  nothing  MAogeX  in  the  husband 
becommg  a  co-plaintiff." 

g.  In  an  action  by  husband  and  wife,  the  complaint  alleged  the  breaking 
into  the  dwelling  house  occupied  by  the  wife,  whereby  she  was  hindered  in  the 
enjoyment  of  said  house.  To  this  the  defendant  demurred  for  a  defect  of 
parties.  The  demurrer  was  allowed,  the  complaint  not  alleging  the  premises 
to  be  the  separate  estate  of  the  wife,  the  action  should  have  oeen  by  the  hus- 
band alone  (Dunderdale  v.  Orymes,  16  How.  195). 

h.  Prior  to  the  law  of  1860,  the  earnings  of  a  wife  are  the  property  of  her 
husband ;  and  this  rule  holds  good  wh^re  her  earnings  are  from  a  business 
carried  on  with  moneys  of  her  separate  estate.  Therefore,  where  a  married 
woman  kept  a  boerding-house,  which  was  alleffcd  to  be  her  separate  estate, 
it  was  held  that  the  board  money  of  her  boarders  belonged  to  her  husband, 
and  must  be  sued  for  in  his  name,  and  not  in  the  name  of  the  wife  or  of  the 
husband  and  wife  jointly  (Dunderdak  v.  Chrwnes,  16  How.  195 ;  BouiUier  v. 
Werniki,  3RD.  Smith,  310 ;  Avogadro  v.  Bm,  id.  3a5 ;  Freeman  v.  Greer,  5 
Duer,  477).  And  the  same  rule  applied  to  a  demand  for  services  rendered  by 
both  husband  and  wife  (Id. ;  and  see  Sherman  v.  Elder,  1  Hilton,  476). 

*.  In  an  action  by  a  married  woman  relating  to  her  separate  estate,  her  hus- 
band should  be  made  a  party  defendant,  |f  he  has  any  mterest  to  be  afl(9cted 
oj  the  action ;  otherwise  not  (HiOman  v.  HiUman,  14  How.  456 ;  see  Ooelet  v. 
Oori,  81  Barb.  814). 

/  The  husband  alone  is  liable  for  necessaries  furnished  to  the  wife  during 
coverture  ;  and  in  an  action  therefor  she  ought  not  to  be  joined  as  a  defendant 
{Main  v.  Stephens,  4  £.  D.  Smith,  86). 

k.  By  the  revised  statutes,  a  married  woman  may  sue  alone,  if  her  husband 
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be  sentenced  to  the  State  prison  for  life ;  and  in  actions  relating  to  real  pro- 
perty, if  hnsband  and  wife  are  impleaded,. and  the  husband  absent  himself 
.  and  win  not  detod  the  wife's  rights,  the  wife  may  apply  before  judgment,  to 
be  allowed  to  defend  w^hont  her  husband ;  and  where  a  husband  voluntarily 
and  absolutely  deserts  his  wife,  and  renounces,  so  &r  as  he  can  do  it,  his  mari- 
tal relation,  uid  leaves,  and  continues  absent  from  the  State,  the  wife  may  be 
regarded  as  a  feme  sole  (Chapman  y.  Ler/km,  11  How.  235). 

a.  A  married  woman  not  being  competent  to  appoint  an  attorney,  shoulc 
plead  in  proper  person  {Benffman  y.  EmMUy  8  Abb.  830 ;  PhiUim  y.  Burr,  4 
Duer,  118;  see  Henderson  v.  EatUm,  8  How.  201;  Taumery.  Towner,  7  id, 
887 ;  Quids  y.  Sans(my  8  Taunt  261).  But  after  a  trial  on  the  merits  with- 
out objection,  it  is  too  late  to  object  tl^t  llie  answer  is  by  an  attorney.  (Id.) 
See  note  to  subd.  4  of  sec.  144,  jxm^. 

§  116.  [95.]  (Am'd  1849.)    In/ant  to  appear  by  gtkxrdian. 

When  an  infant  is  a  party,  he  must  appear  by  guardian, 
who  may  be  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  a  county  judge. 

&  The  taking  judgment  against  an  iniknt  defendant  as  for  want  of  an  an- 
swer, without  appomtin^  a  guardian  ad  Utem,  is  an  irregularity  (KeUog  y. 
JSJodl^  2  Code  R  28) ;  and  the  plmntifiTs  want  of  knowledge  that  the  defendant 
is  a  minor  wlU  not  make  the  judgment  regular.  The  judgment  so  taken  will 
be  set  aside  on  motion,  and  without  imposing  terms.  (Idl)  The  motion  !»- 
pers  may  be  signed  by  attorneys  as  attorneys  for  the  defendant.    (Id.) 

e.  Under  the  former  practice  in  chancery,  it  was  customary  for  the  guar- 
dians to  put  in  a  mere  general  answer  submitting  the  rights  of  the  infant  to 
the  court  But  where  the  circumstances  rendered  a  8p€«ial  answer  necessair, 
the  guardian  was  bound  to  maki  it  (Knickerbocker  y.  th  Forest,  2  Paige,  804), 
and  the  court  would  take  care  Aat  the  rights  of  the  infknt  were  not  preju- 
diced by  the  answer  put  in  (Barret  y.  OUwr,  7  Gill  &  John.  191].  The  answer 
was  termed  the  answer  of  the  guardian,  and  not  of  the  inmnt  (Rogers  y. 
Gruffer,  7  Johna  581) ;  for  which  reason  the  in&nt  was  not  bound  by  the  an- 
swer, and  might,  where  bis  interests  required  it,  put  in  a  ftirther  answer  on 
coining  of  age.    See  1  Barb.  Ch.  Pr.  149. 

d  Where  an  infant  sues  without  the  appointment  of  a  guardian,  the  defend- 
ant may  moye,  on  affldayits  showing  the  lact  of  infancy,  to  have  the  proceed- 
ings set  aside  (Frevb&rg  y.  Pderin,  24  How.  202).  8embU,  or  the  defendant 
may  set  up  as  a  defence  the  in&ncy  of  the  plaintiff  (see  Treadwell  y.  Bruder^ 
3  E.  D.  Smith,  697). 

e.  To  authorize  the  appointment  of  a  guardian  ad  Utem  for  a  lunatic,  idiot, 
&c,  defendant,  the  summons  must  have  been  served  personally  or  by  publi- 
cation upon  the  Innatic,  &c.    (Bogers^y.  McLean,  10  Abb.  806). 

/.  The  infant  coming  of  age  pending  the  action,  does  not  render  any  change 
in  the  title  necessary  ^MUford  rl.  124  n). 

f.  Appdntnoont  of  guardian  on  appeaL — On  an  appeal  fix)m  the  marine  or 
a  ais^rict  court,  where  one  of  the  parties  is,  crfter  the  appeal,  ascertained  to  be 
an  in&nt,  the  appellate  court,  upon  the  application  of  the  opposite  party,  as 
well  as  upon  the  infant's  request,  will  appoint  a  guardian  ad  Uiem  where  none 
has  been  i4>pointed  in  the  court  below  (Fish  v.  Ferris,  3  E.  D.  Smith,  567 ;  and 
see  Moo^  y.  Qieasan,  7  Cow.  480).  The  application  may  be  made  at  special 
term,  but  not  until  after  the  return  is  filed    (Id.) 

*  §  116.    [96.]   (Am'd  1851,  1852,  1862,  1863.)     Guardian, 
ham  appointed. 
The  guardian  shall  be  appointed  as  follows  : 

•  Amended^ See  Apprvd^r. 
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1.  When  the  infant  is  plaintiff,  upon  the  application  of  the 
infant;  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that  age, 
upon  the  application  of  his  general  or  testamentary  guardian, 
if  he  has  any,  or  of  a  relative  or  friend  of  the  infant.  If  made 
by  a  relative  or  friend  of  the  infant,  notice  thereof  must  first 
be  given  to  such  guardian,  if  he  has  one ;  if  he  has  none,  then 
to  the  person  with  whom  such  infant  resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within 
twenty  days  after  service  of  the  summons.  If  he  be  under  the 
age  of  fourteen,  or  neglect  so  to  apply,  then  upon  the  applica- 
tion of  any  other  party  to  the  action,  or  of  a  relative  or  friend 
of  the  infant,  after  notice  of  such  application  being  first  given 
to  the  general  or  testamentary  guardian  of  such  infant,  if  he  has 
one  within  this  State ;  if  he  has  none,  then  to  the  infant  him- 
self if  over  fourteen  years  of  age,  and  within  the  State  ;  or  if 
under  that  age,  and  within  the  State,  to  the  person  with  whom 
such  infant  resides. 

And  in  case  an  infant  defendant,  having  an  interest  iu  the 
event  of  the  action,  shall  reside  in  any  State,  with  which  there 
shall  not  be  a  regular  communication  by  mail,  on  such  fact 
satisfactorily  appearing  to  the  court,  the  court  may  appoint  a 
guardian  ad  VUem^  for  such  absent  infant  party,  for  the  purpose 
of  protecting  the  right  of  such  infant  in  said  action,  and  on 
Buch  guardian  ad  litem^  process,  pleadings  and  notices  in  the 
action  may  be  served,  in  the  like  manner  as  upon  a  party  re- 
sidingtin  Uiis  State. 

And  in  actions  for  the  partition  of  real  property,  or  for  the 
foreclosure  of  a  mortgage  or  other  instrument,  when  an  infant 
defendant  resides  out  of  this  State,  the  plaintiff  may  apply  to 
the  court  in  which  the  action  is  pending,  at  any  special  term 
thereof,  and  will  be  entitled  to  an  order  designating  some  suit* 
able  person  to  be  the  guardian  for  the  infant  defendant  for  the 
purposes  of  the  action,  unless  the  infant  defendant,  or  some  one 
in  his  behalf,  within  a  number  of  days  after  the  service  of  a 
copy  of  the  order,  which  number  of  days  shall  be  in  the  said 
order  specified,  shall  procure  to  be  appointed  a  guardian  for 
the  said  infant ;  and  the  court  shall  give  special  directions  in 
the  order  for  the  manner  of  the  service  thereof,  which  may  be 
upon  the  infant  himself,  or  by  service  upon  any  relation  or 
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person  with  whom  the  infant  reaides,  and  either  by  mail  or 
personally  upon  the  person  so  served. 

a.  Where  an  infant  is  plaintiff,  be  mnst  hare  a  ^[oardian  appointed  before 
the  action  is  commenced  {BiU  y.  Thatcher,  2  Code  Kep.  3 ;  8  How.  407) ;  and 
if  an  action  on  behalf  of  an  infttnt  be  commenced  by  a  nmt  friend  instead  of  a 
guardian,  it  is  irregular  {HoftmUng  v.  Teal,  11  How.  188).  Where  the  infant 
IS  a  married  woman  suing  as  a  co-plaintiff  jointly  with  her  husband,  no  guar- 
dian for  her  seems  necessary  (Cook  v.  Rawdon,  6  How.  238 ;  1  Code  Rep.  N. 
S.  3B2).  The  guardian  should  be  a  responsible  person,  competent  to  answer 
for  the  costs  (Jo.)  A  responsible  person  is  one  worth  at  least  $250  above  all 
debts  (Bobertoon  v.  Bobertwn,  8  Paige,  887). 

h.  It  seems  that  there  is  no  authority  for  the  appointment  of  a  crutrdian  for 
an  in&nt  for  the  purpose  of  a  submission  of  a  controversy  wi&out  action 
(Fisher  v.  SUlscm,  9  Abb.  38). 

e.  Where  an  infant  defendant  is  a  married  woman,  it  is  customair  to  ap- 
point her  husband  her  guardian,  unless  he  has  an  interest  adverse  to  her,  if  he 
be  competent  in  other  respects  (1  Barb.  Ch.  Pr.  85). 

d  It  seems  that  that  part  of  Rule  60  of  the  supreme  court  which  requires 
the  guardian  ad  litem  to  be  the  general  guardian,  or  an  attorney,  <&c.,  or  other 
oi&cer  of  the  court,  does  not  apply  to  a  guardian  for  the  plaintiff  (Cook  v.  BatD- 
douy  supra) 

e.  In  MeConneU  v.  Adcmis  (1  Code  Rep.  N.  8. 114\  the  defendant  was  an  in- 
fiint,  over  the  age  of  14.  The  summons  was  served  m  December,  and  no  guar- 
dian having  been  applied  for  by  the  plaintiff,  a  guardian  was  appointed  on 
the  petition  of  the  defendant  on  the  25th  of  February.  On  motion  to  dismiss 
the  complaint,  it  was  insisted  that  the  defendant  could  not  regularly  petition 
for  the  appointment  of  a  guardian  after  twenty  days  from  the  service  of  the 
summons ;  but  held  that  the  appointment  was  properly  made,  that  section  116 
was  intended  for  the  protection  of  the  infknt,  to  secure  him  the  opportunity 
of  having  a  guardian  of  his  own  selection  by  giving  him  twenty  days  after 
the  service  of  the  summons  in  which  no  other  person  could  apply.  After  that 
time  the  plaintiff  or  any  relative  or  friend  of  the  infant,  might  make  the  ap- 
plication ;  but  the  infant  was  still  at  liberty  to  apply  himself,  until  forestalled 
by  such  appUcation.    See  K  B.  v.  E.  C.  B,  (8  Abb.  44 ;  28  Barb.  299). 

/.  In  the  appointment  of  a  guardian  ad  Utem  for  an  infant  defendant,  the 
person  should  be  selected  who  will  be  most  likely  to  protect  the  rights  of  the 
infknt  And  where  his  £Either  or  other  natural  guardian  is  complamant,  the 
next  nearest  relative  is  entitled  to  be  heard  on  the  selection  of  a  guardian.  To 
authorize  the  appointment  of  such  a  guardian  it  should  be  distinctly  shown 
either  that  the  in&nt  has  been  personally  served  with  process  or  proceeded 
against  as  an  absentee  (Qrant  v.  Van  Schoonhoven,  9  Paige,  255). 

g.  The  motion  for  the  appointment  of  a  guardian  may  be  made  at  cham- 
bers (5  Abb.  53).  The  appointment  of  a  guardian  for  a  plaintiff  should  be  al- 
leged in  the  complaint ;  see  in  note  to  section  142  post,  and  where  the  infant 
is  defendant  a  copy  of  the  order  appointing  a  guardian  for  him  should  be 
served  with  the  answer  (2  Saund,  117,  g.  n.  1). 

h.  A  guardian  ad  litem  is  a  species  of  attorney  whose  duty  it  is  to  prosecute 
for  the  mfanf  s  rights,  and  to  bring  those  rights  directly  under  the  notice  of 
tiie  court  (Kniek^rhoeker  v.  Be  Freest,  2  Paige,  304).  He  can  do  nothingto  the 
injury  of  the  infant,  and  cannot  compromise  or  settle  his  suit  (Miles  y.  Kaigler, 
10  Yerg.  [Tenn.]  R,  10),  and  a  payment  to  hjm  is  not  satisfaction  unless  rati- 
fied by  the  infant  at  majority  (AUen  v.  Bountree,  1  Speers  [8.  C]  R  80 ;  EdsaU 
V.  Vandemark,  39  Barb.  589).  He  is  not  a  party  to  the  suit,  and  his  duty  ends 
with  the  final  judgment  therein  {Broum  v.  HtUl,  16  T.  R  673 ;  Jarvis  v.  Boyd, 
5  Porter  [Ala.]  R  888 ;  Darrin  v.  Hatfield,  Court  of  Appeals,  December,  1852, 
Selden's  Wotes ;  Sinclair  v.  Sinclair ,  1  New  Pr.  Cas.  179 ;  MiUinck  v.  Collier,  14 
Jurist,  621).  The  reason  of  his  appointment  is  that  there  may  be  a  responsible 
person  before  the  court,  accountable  for  the  costs  (The  People  v.  N.  T.  Com.  Pleas, 
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11  Wend.  166).  Being  Uable  for  costs  {Leopold  ▼.  Mfper,  10  Abb.  41 ;  8  Hilton, 
580 ;  Code  §§  316, 115),  he  is  not  compelled  to  inctur  any  liability  other  than 
for  the  costs  of  the  adverse  party,  and  for  these  he  has  a  remedy  over  a^inst 
the  estate  of  the  infant  He  is  entitled  to  have  any  expenses  necessaruy  in- 
curred by  him  in  the  action,  reimbursed  out  of  the  proceeds  recovered  in  such 
action  ;  but  his  application  for  such  reimbursement  must  be  made  before  the 
fund  has  been  parted  with  by  the  attorney  to  the  plaintiff,  and  ttierefore  where 
a  recovery  was  had  and  the  money  had  been  paid  over  bv  the  plaintiff^s  attor- 
ney to  the  infant  plaintiff  without  notice  of  any  claim  of  the  guardian,  held 
that  the  attorney  was  not  liable  to  reimburse  the  guardian  expenses  incurred 
by  him.  {Id.)  A  person  cannot  be  appointed  guiurdian  ad  htem  against  Ids 
consent    (Id) 

a.  The  appomtment  of  a  guardian  to  prosecute  or  defend  for  an  in&nt  in  an 
action  for  partition  of  lands,  is  regulated  by  the  revised  statutes,  and  not  by 
the  code.    See  section  448,  post. 

See  Supreme  Court  Rules,  ^etMq. ;  and  see  §  420. 

§  117.  [97.]     Who  to  hejomed  as  plaintiffs. 

All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  provided  in  this  title. 

b.  This  section  now  furnishes  the  rule  as  to  the  parties  plaintiff  in  all  cases, 
whether  such  as  were  formerly  subjects  of  suits  m  equity,  or  of  actions  at 
law  {LooTMs  V.  Brown;  \^  Barb.  881 ;  18  N.  Y.  76) ;  except  actions  for  partition 
of  real  estate  (See  note  to  §  448,  posiy 

c.  In  an  action  on  an  injunction  bond,  the  mUtfect  of  the  action  being  the 
damages  sustained  by  the  ]>lainti^  in  consequence  of  an  iniunction,  aU  the 
obligees  may  join  as  plaintiffs,  notwithstanding  the  claim  of  one  of  them  is 
different  in  its  character  and  amount  from  that  of  the  others.    {Id) 

d.  Different  ^creditors  of  a  corporation  having  a  common  interest  in  the  re- 
lief sought,  may  unite  in  the  same  complaint  (Uonro  v.  Port  Henry  Iron  Oo,^  13 
Barb.  28 ;  and  see  Diu  v.  Brigg%,  9  Paige,  595). 

e.  Different  persons  owning  separate  tenements  affected  by  a  nuisance,  may 
join  in  a  suit  to  restrain  by  injunction  the  continuance  of  the  nuisance  {Peck  ▼. 
JBWer,  3  Sand.  126 ;  Bra/d^  v.  Week»,  3  Abb.  157 ;  wnJira,  Hudson  v.  Maditon,  85 
Eng.  Ch.  R  352). 

/.  Where  a  person  stakes  upon  an  illegal  wager  money  belonging  to  himself; 
and  others,  in  an  action  agunst  the  stake-holder  to  recover  the  money  depos- 
ited, he  can  only  recover  the  amount  deposited  by  himself  {Ruacman  y. 
PUchffr,  13  Barb.  556). 

g.  An  action  for  a  libel  on  members  of  a  company  or  association,  a  hose 
company  in  the  city  of  New  York — neither  being  partners  nor  persons  having 
a  community  of  pecuniary  interest  wherein  they  could  sustain  damage,  can- 
not be  sustamed  by  them  johitly  {Oiraud  v.  Beach,  3  K  D.  Smith,  387). 

h.  Section  111  is  imperative,  and  is  subject  to  no  exceptions  other  than  those 
stated  in  section  113.  Hence,  a  dormant  partner  is  a  necessary  party  plaintiff 
in  an  action  for  the  recovery  of  a  partnership  debt  founded  on  a  partnership 
contract,  whether  the  relief  sought  be  legal  or  equitable  {Secor  v.  KeU&r^  4 
Duer,  416).  But  in  an  action  on  a  contract  made  with  the  ostensible  members 
of  a  firm,  the  defendants  cannot  avail  themselves  of  the  non-joinder  of  a  se- 
cret partner,  unless  the  plaintiff  knew  of  such  secret  partner  (JV.  F.  Dry  Dock 
Oo.  V.  TreadweU,  19  Wend.  525 ;  cited  Van  Valen  v.  BusseU,  13  Barb.  592 ;  and 
see  HurOmt  v.  Post,  1  Bosw.  28 ;  Brown  v.  BirdsaU,  29  Barb.  549 ;  Bishop  v.  ^^ 
miston;  16  Abb.  466).  Suits  in  relation  to  the  business  of  a  limited  co-partner- 
ship, may  be  brought  and  conducted  by  and  against  the  general  partners  in 
tl^e  same  manner  as  if  there  were  no  special  partner  (IRS.  766,  §  14;  see 
SehiiUen  v.  Lord,  4  E.  D.  Smith,  206). 
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a.  Persons  haTing  cystinct  cUimB  agunst  another  cannot  indte  to  caiCorce 
sodi  claims  in  one  action  (Woody.  Perry,  1  Barb.  114 ;  and  9ee  Mead  ▼.  MaM, 
15  How.  347^  The  conunissioners  of  highways  of  two  towns  cannot  unite 
as  plaintifb  in  an  action  to  recover  a  penalty  for  an  encroachment  upcm  a 
hi^way  nmning  on  the  line  between  such  towns  {Bradiey  v.  Blair,  17  Barb. 

d.  As  a  general  rule  wh^i  a  fund  is  in  the  hands  of  a  trustee,  wfaidi  he  is 
boand  to  distribute  to  different  persons  in  unequal  proportion,  all  who  are  in- 
terested m  the  distribution  are  necessary  parties  to  an  action  against  the 
trustee.  But  when  the  sum  that  each  is  to  receive  has  been  ascertiuned  by  a 
proceeding  binding  on  the  trustee,  each  of  the  persons  entitled  to  participate 
in  such  d^tribution  may  maintain  a  separate  action  for  his  proportionate 
share  thus  ascertained  (wn,  Mut  In$.  Go.  v.  Benion,  5  Duer,  108). 

e.  Owners  of  real  property  astenants  in  common  may  sue  jointly  or  separately 
for  use  imd  occupation  (Porter  v.  BieQer,  17  Barb.  149 ;  Jones  v.  Feleh,  3  Bosw. 
63).  It  was  held  in  an  action  on  a  bond  given  for  the  benefit  of  several  cred- 
itors to  dischar^  an  attachment  under  2  R.  8.  12,  §  57,  may  be  sued  either  in 
the  name  of  a  smgle  creditor  or  of  all  the  creditors  (Pearee  v.  Hitchcock,  2 
Corns.  388). 

d  In  an  action  for  the  hire  of  a  vessel  owned  by  several  persons  Jointly^ 
all  the  joint  owners  must  Join  as  plaintifib  (Coster  v.  iV.  T.  d  Brie  B.  B.,  3 
Abb.  3321  Where  one  had  received  a  sum  of  money,  the  proceeds  of  real 
estate  Wonging  to  tenants  in  common,  it  was  held  that  each  tenant  might 
maintain  a  sepfuate  action  for  his  proportion  of  such  proceeds  (Van  Wart  r. 
Price,  14  Abb.  4,  note). 

e.  Tenants  in  common  of  a  chattel  must  Join  in  an  action  for  its  conversion. 
If  they  do  not,  and  the  defendant  does  not  object  by  answer  or  demurrer,  he 
cannot  at  the  trial  defeat  a  recovery.  The  damages  will  be  apportioned,  and 
the  plaintiff  may  recover  for  his  interest ;  and  when  afterwards  the  other  ten- 
ant sues  to  recover  for  his  interest,  the  defendant  cannot  raise  the  objection  of 
the  non-Joinder  of  his  co-tenant  (1  Chit  PI.  66 ;  7  T.  R  27» ;  5  Hill,  59,  note ; 
Biee  v.  HoQenbaek,  19  Barb.  664).  When  tenants  in  common  of  a  chattel  have 
united  in  an  action  for  its  conversion,  one  of  them  cannot  release  or  settle  the 
action  so  as  to  defeat  the  rights  of  the  other  to  proceed  and  recover  his  por- 
ti<m  of  the  damages  (Ooek  v.  Keneda,  29  Barb.  120).  How  the  action  may  be 
proceeded  with  aher  a  settlement  by  or  death  of  one  of  several  plaintiflb,  see 
note  to  %  121,  post. 

f.  In  actions  brought  by  or  against  executors,  it  is  not  necessary  to  join 
those  as  parties  to  whom  letters  testamentary  have  not  been  issued,  and  who 
have  not  qualified  (Laws  1888,  p.  103) ;  but  idl  the  executors  to  whom  letters 
have  been  issued,  and  who  have  qualified  should  join  (Serantom  v.  Pbrmenf 
Bmnk  of  Boehegter,  38  Barb.  531 ;  Moore  v.  WiUeU,  2  Hilton,  522). 

^.  On  a  promissory  note  given  to  an  executor  oc  administrator  on  account 
•f  the  decedent's  estate,  he  may  sue  either  individually  or  in  his  representa- 
tive capacity  (Bright  v.  Currie,  5  Sand.  483 ;  MerrUt  v.  Seaman,  2  Selden,  16^ 


§  118.  [98.]  (Am'd  1849.)     Who  to  he  defendant 
Any  perBou  may  be  made  a  defendant,  who  has  or  claims 
an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who 
16  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  questions  involved  therein. 

%.  Aocoant— In  an  action  by  one  of  eleven  harbor-masters  of  tlM  port  of 
Kew  York  against  another  of  them,  for  an  account  of  fees  received  by  hum  on 
account  oi  the  whole  eleven,  held  that  all  the  haibor-masters  sbovdd  be  parties 
(Dean  r.  Ghamberlin,  6  Duer,  691). 
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a.  AaaAgDox  and  aasigiiee.— The  master  of  a  yeeeel  haying  an  ansettled  ac- 
count with  her  owner,  for  his  wages  and  for  his  receipts  from  the  earnings  of 
the  yessel  and  disbursements  on  her  account,  assigned  his  claim  to  a  third 
person.  The  assignee  sued,  and  it  appeared  on  the  trial  that  there  was  a  bal- 
ance due  from  the  defendant ;  held  that  the  defendant  could  not  require  the 
master  to  be  made  a  party  to  the  action  for  the  purpose  of  enforcing  an  ac- 
counting {AUm  V.  Smithy  16  N.  Y.  415).  Where  an  action  is  brought  by  the 
assignee  of  a  demand  it  is  not,  in  ordinary  cases,  necessary  to  make  the  plain- 
tiiSrs  assignor  a  party  defendant  {Freeman  v.  NewUniy  8  E.  D.  Smith,  246).  But 
in  some  cases  the  court  may  order  an  alleged  assignor  of  a  claim  in  suit  to  be 
brought  in  as  a  party  to  p^tect  the  defendant  against  another  action  in  the 
name  of  such  assignor,  in  which  the  execution  of  any  assignment  migl^t  be 
denied  by  the  lat^r.-  (Id.) 

b.  To  oanoel  fraudulent  certifioatea. — Where  spurious  certificates  of  stock 
in  a  railway  corporation,  issued  by  the  officer  haying  apparent  authority  to 
do  so,  and  undistinguishable  on  their  face  from  the  genuine  certificates,  are  in 
the  hands  of  yarious  holders ;  the  corporation  may  sue  all  such  holders  in  one 
action  for  the  cancelling  of  such  certificates  (JV.  i.  <h-N.  Hawn  B.  R.  Oamp.  y. 
Sehuyler,  17  N.  Y.  592 ;  and  see  88  Barb.  537 ;  1  Abb.  417). 

e.  Award. — In  an  action  to  set  aside  an  award  of  arbitrators,  the  arbitrators 
need  not  be  made  defendants  (KnowUon  y.  MiekkSy  29  Barb.  470). 

d.  Fraudulent  deeds. — In  an  action  by  judgment  creditors,*or  a  receiyer,  to 
set  aside  alleged  incumbrances  on  or  conyeyances  of  the  Jud^ent  debtor's  es- 
tate, for  fraua,  and  to  haye  the  estate  applied  to  satisfy  plamtiu's  judgments,  the 
judgment  debtor,  and  all  the  incumbrances  or  grantees  of  the  estate,  should 
be  united  as  defendants  (Morton  y.WeU,  S3  B»ih.  80;  11  Abb.  421:  and  see 
Wallace  y.  JSaton,  5  How.  99 ;  Jacot  y.  Bovle,  18  How.  106 ;  Sage  y.  kosher,  38 
Barb.  287 ;  Shaver  y. Brainard,  29  Barb.  26 ;  Oozy.  FUxU,  32  Barb.  126 ;  Be^ 
y.  ^fryker,  12  Abb.  47 ;  reyersing  6  Abb.  109 ;  VanderpooH  v.  Van  VaUcenburyh, 
2  Selden,  190),  and  an  incumbrancer  should  be  made  a  party  although  a  resi- 
dent out  of  the  State  (Oray  y.  Schenck^  4  Ooms.  460).  But  one  who  innocently 
accepted  a  deed  of  the  property  for  the  benefit  of  the  alleged  fraudulent  grantee 
and  who  has  conyeyed  in  accordance  with  the  trust,  is  not  a  proper  party 
(Spieer  y.  HurUer^  14  Abb.  4).  Where  the  complaint  against  the  onginal 
debtors  and  their  assi^ees,  seeks  to  set  aside  an  assignment  made  for  the 
benefit  of  creditors,  it  is  not  necessary  to  make  all  the  creditors  parties  defend- 
ant The  assignees  in  such  case  represent  all  the  creditors  interested  in  the 
trust  It  would  be  otherwise  if  the  action  were  to  establish  and  cany  out  the 
as^fi;nment,  or  for  portions  of  the  trust  fund  (BoflUt  of  British  North  America 
y.  Suiydam,  6  How.  379). 

0.  In  an  action  by  creditors  against  an  assignee  fbr  the  benefit  of  creditors 
for  an  account  and  to  haye  the  assignment  to  the  defendant  reformed,  held 
that  the  assignors  and  the  persons  to  be  affected  by  the  alteration  of  the  as- 
dgnment  were  necessary  parties  defendant  (Gamer  y.  Wright  24  How.  144). 

/.  Heirs  and  Next  of  Kin. — An  action  against  heirs  to  recoyer  a  debt  of 
their  ancestor  must  be  against  the  heirs  jointly  and  not  separately  (Laws  1837, 

6b3'i,  §  73,)  but  this  does  not  make  them  joint  debtors  (KeUogg  y.  (Hinstead,  6 
ow.  -^7). 

g.  The  term  "  next  ofkin"  as  used  in  the  statute  authorizing  actions  to  be  brought 
against  the  next  of  kin  of  any  deceased  person  to  recoyer  the  yalue  of  any  as- 
sets paid  to  them  hv  an  executor  or  aaministrator,  means  those  to  whom, 
under  the  statute  or  distributions,  the  personal  estate  of  the  deceased  Would 
pass,  and  indudes  the  widow  of  the  deceased,  but  not'Hhe  husband  of  such 
widow  (Merchants  Ins.  Go.  y.  Mnman,  34  Barb.  410). 

A.  Stookhaldera.— In  an  action  to  charge  stockholders  personally  with 
debts  of  their  corporation,  judgment  creditors  of  the  corporation  are  not 
proper  parties  defendant  witiiout  showing  why  they  were  not  made  parties 
p]3hiw(ToungY.  K  Y.  and  Liverpool  Steamship  C^.,  10  Abb.  229).  Insuchan 
action,  the  corporation  is  not  necessarily  a  party  defendant  (Birkins  y.  Ohwreh^ 
31  Barb.  84). 
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(I.  ^eotment— ^jectmaat  for  Dower. — See  pod,  %  455. 

b.  Bzecuton— Legaoias.— In  an  action  against  an  executor  for  the  recoverj 
of  a  legencj  which  the  executor  alleges  has  been  paid  by  him  to  a  stranger,  for 
the  b^efit  of  the  legatee,  the  stranger  need  not  be  ioined  as  a  defendant  (Olea- 
mn  Y  Thayer,  24  B^b.  82).  In  an  action  by  a  residuary  I^atee  for  his  share 
of  the  residue,  all  persons  interested  in  the  residue  must  be  made  defendants 
{TonneUe  v.  HaU,  3  Abb.  205 ;  and  see  Toioner  v.  Tooley,  38  Barb.  598). 

c.  The  executor  of  D.  H.  died,  leaving  funds  of  his  testator  mingled  with 
his  own,  and  they  passed  so  mingled  into  the  hands  of,  his  executor,  the  de- 
fendant ;  held  that  in  an  action  by  a  legatee  named  in  the  will  of  D.  H.  the  resi- 
duary legatees  named  in  said  will  should  be  parties  {Theological  8em.  of  Auburn 
V.  KeOogg,  16  N.  Y.  84). 

See  note  to  section  117. 

d.  Foredosnre. — The  owner  of  the  equity  of  redemption  is  a  necessary 
party  to  a  suit  for  the  foreclosure  of  a  mortga^.  AjkI  the  objection  that  he 
is  not  made  a  party  may  be  made  by  the  mortgagor  in  his  answer.  The  fact 
that  the  deed  nx>m  the  mortgagor  to  the  present  owner  of  the  equity  of  re- 
demption was  not  recorded  at  the  time  of  the  commencement  of  the  suit,  and 
of  Uie  filing  the  potice  of  lis  pendens,  does  not  excuse  the  omission  of  the  own- 
er of  the  equity  of  redemption  as  a  party  (HaU  v.  Nelson,  28  Barb.  88 ;  14  How. 
32,  and  see  QnswoUd  v.  Fowler,  ^  Abb.  113).  Where  the  mortgagor  has  parted 
with  all  his  interest  in  the  premises,  and  the  owner  of  the  equity  of  redemp- 
tion is  personally  liable  for  any  deficiency,  it  is  not  necessary  to  make  the 
mortgagor  a  party  defendant  0rury  v.  Clark,  16  How.  424).  And  where  the 
mortgagor  had  previously  entered  into  a  written  agreement  with  a  person  to 
convey  the  premises,  held  that  although  such  berson  was  a  proper  party  de- 
fendant, the  omission  to  make  him  a  party  would  not  prevent  the  rendition  of  a 
valid  judgment ;  and  semble,  the  non-joinder  of  such  person  cannot  be  taken 
advantage  of  by  demurrer  or  answer  (Orooke  v.  (yHiggim,  14  How.  154). 
Every  party  interested  in  the  division  of  the  proceeds  of  the  estate  should  be 
made  a  piarty  defendant  (Denton  v.  Nanny,  8  Barb.  618).  The  wife  or  widow 
of  the  mortgagee  must  bie  made  a  party  to  bar  her  dower,  {lb,)  Even  on  the 
foreclosure  of  a  mortgage  given  to  secure  purchase-money,  the  wives  of  the 
grantees  of  the  mortgagor  are  necessaryparties  in  order  to  extinguish  their 
contingent  rights  of  dower  (IfiS  v.  Van  Voorhies,  23  Barb.  125 ;  10  Abb.  152). 
And  the  same  was  held  in  the  Superior  Court  at  Qeneral  Term.  Sed  note  t^ 
flection  114,  ante, 

«.  In  a  suit  to  foreclose  a  mortgage,  one  who  claims  adversely  to  the  title  of 
the  mortgagor,  and  prior  to  the  mortgage,  cannot  properly  be  made  a  party 
defendant  tor  the  purpose  of  trying  the  validity  of  such  adverse  claim  of  title 
(Coming  v.  Smithy  2  Selden,  82).  But  prior  incumbrancers  may  be  made  par- 
ties to  have  the  amount  due  them  liquidated  (Holcomb  v.  Holcomb,  2  Barb.  20 ; 
and  see  Chapman  v.  Draper,  10  How.  367). 

/.  To  set  aside  Mortgaga — The  assignee  of  a  mort^;age  mav  be  made  a 
ddS^dant  in  the  action  to  set  aside  the  mortgage  as  usunous  {Niks  v.  RandaJl, 
2  Code  Rep.  31). 

g.  Foreign  State. — Although  a  sovereign  or  sovereign  state,  in  his  or  its  po- 
litical capacity,  cannot  be  sued  in  the  courts  of  another  state  for  the  purpose 
ofeftforemg  any  remedy  against  them,  yet  a  foreign  state  may  be  made  defend- 
ant in  an  action,  to  nve  it  an  opportunity  to  appear,  and  thus  enable  a  court 
to  decide  more  inteUigently  in  relation  to  demands  which  are  sought  to  be 
enforced  against  other  defendants  (Manning  y.  2he  State  of  Nicaragua,  14  How. 
517). 

h,  Infent — Where  an  inlant  is  a  party  ta  a  contract,  in  an  action  on  such 
contract  it  is  necessary  to  make  the  infant  a  party  (Sloeum  v.  Hooker,  18  Barb. 
586,  revering  8.  C,  12  ««.  563 ;  6  How.  167 ;  BiMer  v.  Morris,  1  Bosw.  333). 

i  Neeligeiioe. — Where  the  plainti£f  complained  that  whUe  a  passenger  in 
the  can  of  the  Harlem  Railroad  Company,  he  was  h^ured  bv  the  c<mjoint 
DCIg^Qgeiioe  of  the  servants  of  that  company  and  the  servants  of  the  New  Haven 
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Railroad  Company— Query,  whether  the  plaintiff  can  join  both  companies  as 
defendants  {Golgrow  v.  N.  T.  and  Harlem  B.  R  Oomp.,  6  Duer,  383 ;  20  N.  T. 
492).  Master  and  servant  may  be  joined  as  defendants  in  an  action  to  recoyer 
for  the  negligence  of  the  servant  (Montfart  v.  Hughes,  8  E.  D.  Smith,  691), 

a.  Partition. — See  note  to  section  448,  post, 

h.  Partners.— The  defendants  were  partners,  and  as  such  contracted  to  re- 
ceive and  sell  on  commission  a  quantity  of  lumber  to  be  forwarded  to  them 
by  the  plaintiff.  Before  it  was  all  sold,  Briggs  retired  from  the  firm,  and  the 
business  was  continued  by  Vose  on  his  own  account, — held  that  Bn^  was 
jointly  responsible  with  Vose  to  the  plaintiff  for  the  proceeds  of  the  lumber 
•received  by  Vose  after  the  dissolution  {Briggs  t.  Voeey  16  N.  Y.  471 ;  and  see 
HurUnit  v.  J%^,  1  Bosw.  28).  Persons  giving  credit  to  a  firm  supposed  to 
consist  of  five  persons,  without  any  knowledge  of  two  other  partners,  in  the 
absence  of  any  allegation  or  proof  that  the  connection  of  those  two  vnth  the 
firm  was  notorious,  or  was  m  any  way  disclosed,  have  the  right,  but  are 
not  bound,  to  sue  all  the  partners  {Brown  v.  BvrdeaU,  29  Barb.  649).  A  partner 
making  a  sale  with  warranty  in  his  own  name,  without  disclosing  the  fact  of 
the  sale  being  on  behalf  of  a  partnership,  may  be  sued  alone  {Gookingham  v. 
LatHur,  88  Barb.  666).  And  where  one  of  several  partners  makes  a  join!t,  and 
several  promissory  note,  and  subscribes  to  it  the  name  of  his  firm,  he  may  be 
sued  on  such  note  alone  without  joining  the  other  partners  (iS^}<n«  v.  Howard,  86 
Barb.  55). 

c.  Where  a  lease  is  made  to  two  partners,  and  they  afterwards  dissolve  the 
partnership,  and  agree  to,  and  do,  each  occupy  separately  distinct  portions  of 
the  demised  premises,  they  do  not  thereby  affect  me  lessor's  right  to  maintain 
tm  action  for  the  rent  against  such  lessees  jointly  {HurBmt  v.  Post,  1  Bosw. 
2S;  aeeSt.  PauCs  Church  v.  Ford.  34  Barb.  16). 

d  As  to  the  case  of  two  firms  having  one  common  membei.  and  one  firm 
performing  work  for  the  other,  how  it  must  be  sued  for  {Engtis  v.  Pumisa,  4 
k  D.  Snath,  587 ;  Decker  v.  FurrUss,  14  N.  Y.  611 ;  reversing,  3  Duer,  587. 
and  see  18  N.  Y.  76). 

e.  The  personal  representative  of  a  deceased  partner  cannot  be  joined,  as  a 
party-defendant,  with  the  surviving  partner,  to  an  action  for  a  partnership 
debt,  unless  it  be  shown  on  the  face  of^  the  complaint  that  the  plaintiff  cannot 
procure  satisfaction  from  the  survivor  (  FbewAw  v.  uhikPe  Eo^or,  17  N.  Y.  854 ; 
Oopeutt  V.  Merchant,  4  Bradf  Sur.  Rep.  18 ;  Higgins  v.  Freeman,  2  Duer,  650 ; 
Voorhiee  v.  Baxter,  1  Abb.  45;  S.  C,  18  Barb.  592 ;  Moorehouee  v.  BaXUm,  16 
Barb.  289 ;  Tracy  t.  Suydam,  80  Barb.  110 ;  Dubois  case,  8  Abb.  177 ;  contra, 
Bieart  v.  Towneend,  6  How.  460 ;  Parker  v.  Jackson,  16 'Barb.  84).  The  objec- 
tion is  waived  if  not  raised  by  demurrer  {Wright  v.  Starrs,  6  Bosw.  600). 

/.  Reoeiver. — The  receiver  of  a  bank  should  not  be  joined  as  a  party  de- 
fendant in  an  action  against  the  bank  on  a  mere  money  demand  where  no  re- 
lief is  prayed  and  no  cause  of  action  shown  against  such  receiver  (Arnold  t. 
Suffolk  B%  27  Barb.  424). 

g.  Relief — Certain  securities  were  by  the  owners  deposited  with  A.,  as  agent 
to  sell  them  or  negotiate  loans  on  them.  A.,  in  violation  of  the  trust,  disposed 
of  the  securities  to  various  parties ;  whereupon  the  owners  brought  suit  against 
A,  and  all  the  transferrees  of  the  securities,  praying  appropriate  relief  agfunst 
each  as  the  nature  of  the  transaction  vnth  each  requircd^held  that  the  trans- 
ferrees could  not  be  joined  as  defendants  (Lexington  <&  Big  Sandy  K  B.  Co,  v. 
Goodman,  5  Abb.  493 ;  16  How.  86 ;  25  Barb.  469). 

h,  Sheriffanddepaly— A^eriff,  although  not  present  when  goods  are 
wrongfully  taken  by  his  deputy,  is  yet  liable  as  a  trespasser  for  the  acts  of  the 
deputy,  and  may  therefore  be  joined  vnth  the  deputy  as  a  defendant  in  an 
action  for  the  recovery  of  damages  for  the  wrongful  taking  (King  v.  Orser,  4 
Duer,  431 ;  see,  however,  Waterbury  v.  Westsrvett,  5  Selden,  598 ;  MouUon  v. 
Nortm,  5  Barb.  287;  NichoU  v.  Mchael,  23  N.  Y.  269). 

i  Toi1>— Slander. — It  is  not  necessary  to  join  all  the  parties  to  a  tort  as  de- 
fendants ;  one  or  more  or  all  may  be  sued  jointly,  or  eaoh  separately  (6  Johns. 
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26,81;  NiehoUY.Mu:haai,2SN.Y,2eiS).  Where  a  tort,  howerer,  consists  of 
ft  YesrbaA  slander  by  two  or  more,  a  sqiarate  acti<ni  must  be  brought  against 
each,  they  cannot  be  sued  jointly.  {lb,  Fbrs^  t.  BdmsUm,  2  Abb.  431>  Sm 
in  note  to  g  114 

CL  To  stay  proceedtngB  on  a  jndgmont.— In  an  action  to  stay  proceedings 
on  a  judgment  agidnst  three  defendants  brought  by  one  of  said  defendant, 
against  &e  plaintiff  in  the  first  suit,  and  a  general  assignee  of  the  said  defend- 
ants, it  was  held  that  the  other  two  defendants  in  the  first  judgment  should 
have  been  made  parties  (Batcen  y.  TaOmadffey  16  How.  825). 

b.  Vendor  and  Vendea — Where,  after  a  vendor  of  real  estate  has  conveyed 
it  with  covenants  for  title  and  warranty,  a  mortgage  is  discovered  unsatisfied 
of  record,  but  which  the  vendor  insists  is  satisfi^,  the  vendee  of -the  Umd 
mav,  in  an  action  to  have  the  mortgage  satisfied  or  record,  join  his  vendm 
and  the  holder  of  the  mortgage  as  defendants  ( Wandie  v.  Tumey^  5  Duer,  661). 
The  vendee  of  an  estate  is  a  necessary  party  to  an  action  to  stay  waste,  inter- 
mediate the  contract  for  sale  and  the  completion  of  the  contract  (Eidd  v.  Dei^ 
Tiiton,  6  Barb.  9).  In  an  action  for  specific  performance  of  the  contract  to  oon- 
vey  several  lots  of  land,  being  part  of  a  tract  owned  by  one  of  the  defendflmta. 
and  upon  which  he  had  given  mortgages  prior  to  the  contract  to  sell,— held 
that'  the  prior  mortgagees  were  improperly  made  parties  defendants  to  th6 
action  (Chapman  v.  Jumper,  10  How*  367). 

e.  Piinc^>al  and  Surety.— Where  a  principal  and  his  surety  are  liable  upon 
the  same  instrument  they  may  be  sued  jointly  in  one  action  {yarman  v.  Pkm, 
23  N.  Y.  286 ;  Xe  i2oy  V.  Shaw,  2  Duer,  626).  Where  the  liabiUty  arises  on 
different  instruments,  although  on  the  same  paper,  they  cannot  be  &ued  joinUr 
{id.  De  Bidder  v.  Seherm&rhom,  10  Barb.  688 ;  AUen  v.  Fofgate,  11  How.  218). 
And  where  a  promissory  note  had  a  guarantee  written  upoh  it,  the  c^urt  held 
that  the  maker  of  the  note  and  the  guarantor  could  not  be  included  in  the  samA 
action.  {Id.  and  Phalen  v.  Dingee,  4  E.  D.  Smith,  379 ;  Brewster  v.  SUenee,  4 
Selden,  214). 

d,  Hemedj  for  improper  joinder  of  defendanta. — Where  there  is  an  im- 
proper joinder  of  parties  defendant,  and  that  fact  does  not  appear  on  ti\e  fiioo 
o{  the  complaint,  the  remedy  is  by  motion,  to  strike  out  the  defendant  to  ink' 
properly  joined  {BaO^  v.  Easterly,  7  How.  496 ;  Wayne  Co.  Co*t). 


§  119.  [99.]  (Am'd  1849.)    Partuss  to  he  joined,  dke. 

Of  the  parties  to  the  action,  those  who  are  nnited  in  interest 
must  be  joined  as  plaintiffs  or  defendaats ;  bat,  if  the  consent 
of  any  one  who  should  have  been  joined  as  plaintiff,  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  be- 
ing stated  in  the  complaint ;  and  when  the  question  is  one  of  a 
common  or  general  interest  of  many  persons,  or  when  the  par- 
ties are  very  numerous  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole. 

e.  Where  the  parties  are  so  numerous  that  it  would  be  impossible  to  bring 
fhem  all  in,  or,  if  brought  in,  to  prevent  the  suits  being  contmuallv  abated  bj 
death,  <«  a  change  of  interest  m  such  a  case,  it  has  been  allowed  for  one  it 
the  partlea  in  interest  to  commence  a  suit  on  behalf  of  himself  and  all  others 
equally  interested  with  him ;  and  this  must  be  distinctly  stated  in  the  outset, 
by  a  proper  averment  in  the  complaint,  because  those  others  might  acquire 
an  interest  in  and  control  over  the  suit,  of  which  it  would  not  be  in  his  power 
to  deprive  them  {BmUk  v.  Lockaood,  1  Code  Rep.  N.  &  319 ;  Id  Barb.  218;  and 
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fiee  Wood  v.  Draper,  4  Abb.  880 ;  BouUm  v.  CUy  of  BrooHyn,  15  Barb.  876; 
KMc  Y.  Younu,  %  Abb.  453 ;  Booa&uU  v.  Vamwm,  12  How.  469 ;  MeKeme  y. 
VAmoream,  11  Barb.  516 ;  Toumer  v.  Tooley,  88  Barb.  698).  The  nuture  of  the 
oommon  mterest  of  the  parties  must  appear  to  be  such  as  would  entitle  them, 
were  thej  all  before  the  court,  to  muntam  the  action  in  their  own  right  or  in 
their  own  names  (Habkht  v.  P&mberUm^  4  Sand.  657).  The  parties  being  thirty- 
five  in  number,  was  held  not  to  be  an  excuse  for  one  suing  on  behalf  of  all 
{Kirk  V.  Toui^,  2  Abb.  453). 

a.  A  member  of  an  unincorporated  association  cannot  maintain  in  his  name,' 
for  the  benefit  of  the  association,  an  action  on  a  note  nven  to  or  held  by  the 
association,  without  showing  by  his  complaint  the  articles  or  other  instrument 
idiich  gives  him  such  right  or  authority.  The  mere  &ct  that  the  society  is 
onincorporated,  and  its  members  numerous,  will  not  warrant  such  a  suit  Nor 
will  a  statement  that  theplaintiff  is  specially  authorized  to  bring  the  suit  on 
behalf  of  the  company  {aabiehi  v.  Pemberton,  4  Sand.  657).  For  one  may  not 
prosecute  or  defend  "  for  the  benefit  of  the  whole  "  where  the  ri^ht  to  be  pro- 
tected or  the  obligation  to  be  enforced  is  not  common  to  all  (Re^  v.  The  Ever- 
freens^  21  How.  819).  Persons  having  adverse  or  conflicting  interests  in  rela- 
tion to  the  subject-matter  of  the  Irdfation,  ought  not  to  be  joined  (Orant  v. 
Vnn  Schoonhoven,  9  Paige,  255).    Where  the  nght  is  common,  but  there  is  a 

Suestion  as  to  its  enforcement,  that  does  not  constitute  a  conflicting  interest 
Brooks  V.  PiBck,  38  Barb.  519 ;  see  Bishop  v.  EdmigUm,  16  Abb.  466 ;  rev'g  18 
Abb.  346). 

b.  A  creditor  cannot  maintain  an  action  on  his  own  behalf  alone  to  set  aside 
ail  assignment  for  the  benefit  of  creditors,  made  contrary  to  the  statute  re- 
specting limited  partnerships.  He  must  sue  for  the  benefit  of  himself  and  the 
other  creditors.  Where,  in  such  a  case,  a  creditor  sues  the  assignee  for  him- 
self alone,  the  assignee  may  make  the  objection  for  the  first  time  on  the  trial 
(Qrem  v.  Breck,  10  Abb.  42). 

c.  The  words  ''  those  who  are  united  in  interest,"  in  this  section,  refer  to 
such  cases  as  those  of  joint-tenants,  co-trustees,  partners,  joint-owners,  or  joint- 
contractors  simply,  where  in  fhct  a  separate  juogment  in  &vor  of  one  of  them 
Would  not  be  proper  on  the  case  as  stated  hi  the  complaint  (Jones  y.  FMiy  3 
Bosw.  66). 

d  An  action  ma^  be  brought  by  preferred  creditors  in  an  assignment  for 
the  benefit  of  creditors  in  behalf  of  Uiemselves  and  other  creditors  for  an  ac- 
comiting,  and  to  obtaui  a  judgment  that  the  defendant  dose  up  his  trust  by 
selling  me  assets  and  distributing  the  proceeds,  where  the  crecGtors  are  so  nu- 
merous that  it  would  be  impracticable  to  bring  them  all  before  the  court 
{Bmks  y.  Ptck,  38  Barb.  519).« 

e.  It  is  the  right  of  a  parhr  who  is  sued  to  reauire  that  any  other  person 
jointly  liable  with  him  shall  be  made  a  co-defenaant  (TToos^  v.  OhamberUn,  28 
Barb.  602).  But  where  joint  debtors  reside  in  diflferent  States,  they  may  be 
sued  separately  in  the  States  having  jurisdiction  of  their  respective  persons  or 
property  (Brown  v.  BirdsaU,  29  Barb.  549);  and  the  judgment  in  one  State 
agamst  one  joint  debtor  is  not  a  bar  to  a  subsequent  action  hi  another  State 
against  the  other  debtor.    (Id.) 

f.  The  &ct  that  certain  parties  in  interest  are  numerous  and  unknown,  is  a 
Bimcient  excuse  for  not  joining  them  as  defendants  (Goe  v.  Beckwiih.  10  Abb. 
296). 

g.  The  rule  that  persons  only  severally  and  not  jointly  liable  cannot  be  joined 
as  defendants,  has  not  as  a  general  rule  been  altered  by  the  code.  iTfaO  only 
exdbptions  are  those  prescnbed  by  section  120.  No  exception  is  created  by 
I  167,  since  the  causes  of  action  which  may  be  united  under  that  section 
must  affect  all  parties  to  the  action  (Le  Soy  v.  Shaw,  2  Duer,  626). 

K  An  attorney  claiming  a  lien  on  a  iadgmoit  for  costs  cannoL  in  an  action 
to  recover  such  ooata,  no  collnsieiL  \mag  ohargad.  make  the  juogment  debtor 
ii  defeodant  (ildofiM  y.  i%«,  40  Bark  4^ 
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a.  Joint  action  against  joint  aasignees  of  a  lease  ( Van  Benstriaer  y.  Latman. 
10  How.  605). 

b.  The  executor  or  administrator  of  a  deceased  Joint  debtor  or  owner  of  raal 
or  personal  property,  cannot  be  Joined  in  an  action  with  the  survivor  for  a 
debt  due  the  joint  debtors  or  for  an  injury  to  their  real  property  (Bucknam  y. 
^reU,  23  How.  233 ;  13  Abb.  119 ;  35  Barb.  596). 

«.  In  an  action  by  a  receiver  of  a  Judgment  debtor  to  set  aside  as  fraudulent 
«  conveyance  to  one  defendant,  and  a  subsequent  conveyance  of  the  same 
property  of  such  defendant  to  another  defendant,  the  Judgment  debtor  is  a 
neceseary  party  (Shawr  v.  Bradnofrd,  29  Barb.  25). 

d  In  an  action  by  a  mor^;agee  of  chattels  for  damages  to  his  reversionaiy 
interest,  caused  by  a  sale  of  them  in  parcels  while  in  the  possession  of  the 
mortgagor  under  an  execution  against  his  property.  Query^  Oan  a  purchaaer 
of  part  of  the  chattels  be  Joined  as  defendant  with  the  parties  directing  and 
making  the  sale  {Mmning  v.  Monaghan^  23  N.  Y.  689)  ? 


§  120.  [100.]     Parties  to  hiOs  and  notes,  dkc. 

Peraoufi  seyerallj  liable  upon  the  same  obligation  or  instru- 
ment,  including  the  parties  to  bills  of  exchange  and  promisaorj 
notes,  maj  all,  or  any  of  them,  be  incladed  in  the  same  action 
at  the  option  of  the  plaintiff. 

e.  Although  the  several  parties  to  a  bill  or  note  may  be  saed  in  (me  aotfon, 
jet  their  being  so  sued  does  not  make  them  Jointly  liable  (A{ftrdi  v.  Watidm,  1 
Code  Rep.  N.  a  848),  or  JointHiebtors  {KOte^  v.  Bradbunf,  21  Barb.  581). 

/.  An  action  may  be  brought  against  the  maker  and  the  exeentor  of  the  in- 
dotraex  of  a  promissory  note,  although  the  maker  is  solvent,  but  aepurale  Jqdff- 
ments  must  be  entered  {Churehm  v.  Trapp,  8  Abb.  800). 

g.  This  section  ai^ea  to  an  action  on  a  replevin  bond  (Braiinaird  v.  Janef^ 
11  How.  509). 

A  An  aetion  by  a  sobaequent  endorser,  i^ainst  prior  endorsers,  to  reopver 
the  amount  he  has  been  compelled  to  pay  in  a  suit  brought  upon  the  note,  is 
«n  action  tot  money  paid  for  the  u$$  of  Ihe  d^en4ani$„  and  not  an  action  oii  the 
note  within  this  section  (Barker  v.  Guaid^,  16  Barb.  177),  and  therefor  s^ 
an  action  cannot  be  maintained.    (Id,) 


J  121.  [101.]  (Am'd  1849,  1867,  1863.)  Es&isting  amt9. 
Action  when  not  to  abate.  * 

Ko 'action  shall  abate  by  the  death,  marriage,  or  other  diaa* 
bilitj  of  a  party,  or  bj  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue.  In  case  of  death,  mar- 
riage, or  other  disability  of  a  party,  the  court,  on  motion,  at 
any  time  within  one  year  thereafter,  or  afterwards  on  a  supple- 
mental complaint,  may  allow  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  shall  be  continued  in 
the  name  of  Uie  original  party ;  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made,  to  be  substituted  in  the 
action. 
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After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong, 
such  action  shall  not. abate  by  the  death  of  any  party,  but  the 
case  shall  proceed  thereafter  in  the  same  manner  as  in  cases 
where  the  caase  of  action  now  survives  by  law. 

At  any  time  after  the  death,  marriage,  or  other  disability  of 
the  party  plaintiff,  the'court  in  which  an  action  is  pending, 
upon  notice  to  such  persons  as  it  may  direct,  and  upon  appli- 
cation of  any  person  aggrieved,  may,  in  ifs  discretion,  order 
that  the  action  be  deemed  abated,  unless  the  same  be  contin- 
ued by  the  proper  parties,  within  a  time  to  be  fixed  by  the 
courts  not  less  than  six  months  nor  exceeding  one  year  from 
the  granting  of  the  order. 

a,  Aotiona  oommenoed  prior  to  tbe  Coda^It  was  held  that  a  bill  of  re- 
▼Ivor  and  supplement  was  necessary  to  revive  a  suit  commenced  before  July, 
1848,  except  in  cases  where  the  party  sought  to  be  made  a  defendant  would 
voluntarily  come  in  as  a  party  to  the  suit  {PkiUips  v.  Drake^  1  Code  Rep.  63 ; 
J^ner  v.  Eobinsan.  9  How.  881).  It  was  afterwaras  adjudged  that  this  section, 
so  fiir  as  it  is  made  applicable  to  suits  pending  before  July,  1848,  and  to  trans- 
fers of  interest  made  before  that  time,  is  unconstitutional  (Vroarman  v.  Jonss^ 
5  How.  809 ;  1  Code  Rep.  N.  S.  80). 

b.  Action  by  Corporation. — An  action  by  a  corporation  is  not  abated  by 
the  dissolution  of  the  corporation,  but  mav  be  continued  without  any  applica- 
tion to  the  court  in  its  corporate  name  {N.  T.  Marbled  Iran  Worki  v.  Smith, 
4Duer,d62). 

6.  Crofl«-suit — The  provision  authorizing  a  suit  to  be  revived  against  the 
executor  of  a  deceased  party,  applies  as  well  to  a  defendant  in  a  cross-bill  as 
to  the  original  suit  (HatjUld  v.  Bloodgood,  1  Code  Rep.  N.  8.  212). 

d.  Party  oiviUy  Dead.— When  the  plaintiff  or  defendant  in  a  civil  action 
Is  sentenced  to  imprisonment  in  the  State  prison,  although  only  for  a  term  of 
years,  the  suit  is  abated  {G Brian  v.  Hkgan^  1  Duer,  664 ;  Pre&man  v.  FranJc, 
10  Abb.  870). 

e.  Death  of  Sole  Plaintifil—On  the  death  of  a  sole  plaintiff  the  defendant 
is  entitled  to  have  the  action  continued  in  the  name  of  the  representatives  of 
the  decedent  (Itidgeway  v.  BuUdey,  7  How.  269) ;  or  after  a  year  a  supplemental 
complaint  filed  within  a  time  to  be  prescribed  by  the  court  (Green  v.  Bate$,  7 
How.  296) ;  or  to  have  the  original  complaint  dismissed  (Banta  v.  MarceUuSy  2 
Barb.  878i ;  but  the  personal  representatives  of  a  deceased  sole  plaintiff  are 
not  bound  to  continue  an  action  commenced  by  the  decedent  against  an  insol- 
vent defendant ;  especially  when  for  other  reasons  the  object  of  the  suit  cannot 
be  obtained  by  reason  of  facts  which  occurred  or  came  to  the  plaintiff's  knowl- 
edge after  the  commencement  of  the  action.  In  such  cases  the  court  mav 
allow  the  personal  representatives  to  discontinue  without  costs  (id.) ;  or  with 
costs  to  be  paid  out  of  the  decedent's  estate  (id.;  and  see  Ohmoick  v.  Dimegy  8 
Beavan,  290).  One  who  succeeds  another  in  the  administration  of  an  estate 
may  continue  a  suit  commenced  by  his  predecessor :  he  is  not  compelled  to  do 
so  against  his  TVill  (Bain  v.  Ptne,  I  Hill,  616). 

/.  Where  intermediate  the  argument  and  decision  of  a  motion  to  strike  out 
an  answer  the  plaintiff  died,  held  that  the  order  deciding  the  motion  could 
not  be  entered  until  an  order  was  obtained  reviving  the  action  in  the  name  of 
the  proper  party ;  and  that  the  order  could  not  be  entered  nunc  pro  tunc  as  of 
the  day  when  the  motion  was  submitted  (Beed  v.  BuUer,  11  Abb.  128).  As  to 
the  cases  in  which  an  order  or  Judgment  maybe  entered  nunc  pro  tune^  see  id,/ 
Beach  v.  Gregory,  2  Abb.  208. 
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o.  The  death  of  a  sole  plaintiff,  before  verdict,  suspends  all  ftirther  pro- 
ceedings in  the  action,  except  moyinff  to  have  the  plaintiff's  representative 
hrongbl  in  as  plaintiff  (Jarris  v.  FeMi,  14  Abb.  46).  If  the  plaintiff's  repre- 
sentatives do  not  move  for  leave  to  continue  the  action  the  defendant  may 
move  that  they  continue  it  {id.)^ot  that  the  compl^nt  be  dismissed.    (Id.) 

h.  The  death  of  the  plaintiff  in  a  foreclosure  suit,  after  the  usual  decree  for 
sale  by  a  referee  does  not  prevent  the  referee  from  proceeding  to  make  th« 
sale,  and  executing  a  deed  to  the  purchaser  (Lynde  ▼.  ODonndly  21  How.  34). 
It  is  not  neoessarv  to  revive  the  action  and  bring- in  the  representatives  of  the 
deceased  plaintiff.  (Id.)  8&mbU,  the  death  of  party  after  verdict  or  interlocu- 
toiy  judgment  or  report  of  referee  does  not  in  any  action  prevent  the  entry  of 
Judgment  {Beed  v.  BiUler,  11  Abb.  128 ;  Semnton  v.  Baxt&r,  1  Codtf  Rep.  N.  S.  88). 

e.  After  the  death  of  a  sole  plaintiff  the  defendant  cannot  move  to  dismiss 
the  complaint  for  want  of  prosecution  until  the  action  has  been  revived  by  the 
plaintiff^s  representatives  (Jarvis  v.  Fdch,  14  Abb.  46). 

d.  Where  on  the  death  of  a  sole  plaintiff  his  executor  did  not  apply  to  con- 
tinue the  action,  but  transferred  the  subject  matter  of  the  action  to  A. ;  held 
that  A.  could  not  have  the  action  continued  in  his  name  (Bog&r9  v.  Adirianee, 
22  How.  97). 

«.  A  plaintiff  suing  as  special  receiver  having  died  pending  the  action,  his 
socoeasor  was  allowed  to  continue  the  action  by  supplemental  complaint 
(BOnur  V.  Murray,  18  How.  546). 

/.  An  administrator  of  a  deceased  plaintiff  mav  have  leave  to  continue  the 
action,  if  the  pleadings  show  a  cause  of  action  which  wwrmea,  without  regard 
to  the  fwmfe  of  the  action  (Wing  y.  Ketcham,  8  How.  885;  2  Code  Rep.  7). 
And  if,  in  an  action  to  recover  real  property,  the  plaintiff  should  die,  leaving 
a  widow,  she  need  not,  as  widow,  join  m  an  application,  on  the  part  of  the 
heirs,  for  leave  to  continue  the  action  in  the  name  of  the  heir  (Afih  v.  Gook,  8 
Abb.  889). 

g,  Deatii  of  one  of  several  PlaintiiEB,  Paitnera.— In  an  action  by  the  sev- 
eral members  of  a  firm,  on  the  death  of  one  of  the  plaintiffs,  a  member  of  the 
firm,  Uie  right  of  the  remaining  members  to  continue  the  action,  in  a  case  in 
which  the  right  of  action  survives,  is  unaffected,  and  no  leave  to  continue  the 
action  is  necessary,  because  no  one  is  to  be  substituted.  A  suggestion  on  the 
record  is  sufficient.  This  section  applies  only  in  the  case  where  a  represen- 
tative, or  successor  of  the  deceased,  is  to  be  substituted  as  a  party  (Taylor  v. 
Ohwreh,  9  How.  190 ;  La  Chaise  v.  Libby,  13  Abb.  7 ;  21  How.  862). 

1l  Deatii  of  one  of  several  Plaintiffs. — Where  some  of  several  complain- 
ants die,  and  the  cause  of  action  does  not  survive,  but  continues  as  to  the  sur- 
vivors, the  lattter  cannot  be  compelled  to  revive  the  suit  as  to  the  represen- 
tatives of  the  deceased  complainants  ( WiOdaimon  v.  Moore,  5  Sand.  647).  The 
survivors  have  a  right  to  proceed  with  their  suit  It  is  the  privile^  of  a  defen- 
dant, in  such  a  case,  to  have  an  order  requiring  such  representatives  to  show 
cause  why  the  suit  should  not  stand  revived  in  their  names,  or  that  the  suit 
be  dismissed  so  fiEir  as  their  interests  are  concerned.  To  obtain  such  an  order 
tk  petition  mtist  be  presented.  Section  121  of  the  code  does  not  apply  to  such 
a  case.    (Id.) 

i.  In  an  action  by  tenants  in  common  for  conversion  of  personal  property, 
if^  pending  the  action,  one  of  the  plaintiff  dies,  the  action  may  be  continued 
by  the  survivor,  without  bringing  in  the  personal  representative  of  the  de- 
ceased (Buehman  v.  BreU,  13  Abb.  119 ;  85  Barb.  596 ;  22  How.  288),  and  as  to 
transfer  of  the  interest  or  settlement  of  the  action  by  one  of  several  plaintiffs 
in  such  an  action  (see  Goek  v.  Keneda,  29  Barb.  120). 

j.  After  the  death  of  one  of  several  plaintiffs  in  an  ejectment  suit,  com- 
menced before  the  code  took  effect,  a  motion  was  made  by  the  surviving 
plainUffis,  at  special  term,  to  substitute  the  names  of  two  individuals  and  the 
people  of  the  State,  to  prosecute  the  suit,  as  representatives  or  successors  in  in- 
terest of  the  deceased  plaintiff;  it  being  a  matter  of  doubt  which  of  the  three 
parUes  proposed,  was  entitled  to  thd  nj^t.     The  motion  was  denied  (St.  John 


Y.  WiMi,  4  How.  829 ;  8  Code  Rep.  85 ;  affirmed  on  appeal,  10  How.  258). 
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a.  Where  one  of  several  plaintifis  dies  pending  an  action,  -the  canae  of 
which  survives,  and  the  defendant  enters  judgment  ag^nst  aU,  no  order  to  ^x>- 
ceed  bv  or  against  the  surviving  plaintifis  having  been  made,  the  judgment  is 
irregular,  and  will  be  set  aside.  And  the  judgment  cannot  be  amend^  and  ^- 
lowed  to  stand  as  against  the  surviving  plaintifib  (Hohnes  v.  Honiey  8  How.  888). 

b.  Death  of  a  sole  Defendant — Where,  pending  an  action,  and  before  ver- 
dict or  interlocutory  judgment,  a  sole  defendant  dies,  his  representatives  can- 
not have  an  order  against  the  wishes  of  the  plaintiff,  to  be  substitute  as  de- 
fendants in  the  action  (Keene  v.  La  Forge,  1  Bosw.  671 ;  16  How.  877).  In 
that  case  the  motion  or  the  deceased  defendant's  representatives  was  denied 
without  costs,  but  leave  was  given  to  them  to  enter  an  order  that  the  action 
be  discontinued,  unless  the  plaintiff  within  ten  days,  consented  to  an  order 
that  the  action  should  be  continued  against  defendant's  representatives.  An 
action  for  the  recovery  of  possession  of  specific  reid  or  personal  property 
against  a  sole  defendant,  wholly  abates  if  the  defendant  dies  before  verdict  cr 
judgment ;  and  the  court  has  no  power  in  such  case  to  order  the  action  to  be 
centmaed  against  the  personal  representatives  of  defendant  (H<mkim  v. 
Adom$,  6  Abb.  851 ;  Mimly  v.  Moady,  11  Abb.  105 ;  Putnam  v.  Van  Bmrtn,  7 
How.  81 ;  MoBdy  v.  Albany  N.  R  R  Co.,  14  How.  71 ;  overrulmg  Waldorpk  ▼. 
Bmiel,  4  How.  858). 

e.  On  the  death  before  verdict  of  a  sole  defendant  in  an  action  to  reoorer 
damages  for  death  by  wrongM  act,  the  action  may  be  continued  against  tito 
peiwmal  r^resentatives  of  the  deceased  (see  Tmiore  v.  WmoaU,  16  How.  8 : 
Ihedi  V.  WimMll,  15  How.  128 ;  in  effect  overruling  Mrta/i  v.  WmMU,  14 
How.  42). 

d.  Where  an  action  is  conunenced  against  a  defendant,  and  pending  the  ac- 
tion he  dies  and  his  administrators  are  substituted  as  defendants  [qr.  at  their 
instance  or  the  instance  of  the  plaintiff],  and  the  action  is  continued  against 
them,  without  any  presentment  of  the  plaintiff's  claim  to  them,  or  offer  to  re- 
ter  under  the  revised  statutes,  the  plaintiff  can  recover  costs  if  he  succeed  in 
the  action  (TindaU  v.  Jim6$y  19  How.  469,  overruling  previous  decisions  to  the 
contrary). 

e.  Death  of  one  of  several  defendants.—"  If  a  defendant  shall  die  and  the 
cause  of  action  shall  not  survive,  and  the  complainant  shall  neglect  or  refuse 
to  procure  an  order  for  the  revival  of  the  suit,  the  court  may  onler  it  to  stand 
revived,  up<Hi  the  petition  of  a  surviving  defendant,  a^aihst  the  representft- 
tives  of  the  deceased  party  (2  R.  8. 184, 1 120)^  In  such  case,  the  surviving 
defendant  may  proceed  against  such  representatives,  in  the  same  manner  as  a 
complainant,  to  compel  them  to  appear,  abide  the  answer  of  the  deceased 
par^,  or  answer,  if  an  answer  be  reauired,  or  to  have  the  bill  or  his  petition 
taken  as  confessed  against  them ;  ana  the  court  may,  in  its  discretion,  stay  the 
suit  as  against  him,  until  such  proceedinffs  have  been  had ''  {Id,  g  121).    These 

gt>vi8ions  are  referred  to,  as  though  still  in  force,  in  Keme  v.  Lafarge  (16 
ow.  877).  Where  one  of  several  defendants  died  pending  the  reference  of 
an  action  of  foreclosure,  and  the  plaintiff  suffered  more  than  a  year  to  elapse 
wiUiout  taking  any  step  in  the  action,  the  surviving  defendant  moved  to  have 
it  dismissed  as  against  him.  The  court  directed  the  action  to  be  dismissed  as 
to  the  surviving  defendant  with  costs,  unless  the  plaintiff  within  sixty  days 
obtained  leave  to  file  and  serve  a  supplemental  complaint  {Ohapman  v.  Fotter^ 
15  How.  241).  Where  pending  an  action  for  trespass,  one  of  the  defendants 
die,  the  plaintiff  may  treat  the  action  as  abated  as  against  such  deceased  de- 
fendant, and  proceed  regularly  against  the  surviving  defendants.  But 
whether  or  not  an  order  to  enable  him  to  proceed  is  necessary,  is  doubtful 
(Gardner  v.  Walker,  22  How.  405).  Semble,  that  by  order  the  plahitiff  might 
proceed  separately  against  the  surviving  defendants  and  the  representatives  of 
the  deceased  defendant.  (Id.)  Where,  in  such  case,  the  plaintiff  havmg  proceeded 
against  the  surviving  defendants  and  the  representatives  of  the  deceased  de- 
finidant,  was  on  the  trild  put  to  his  election  to  proceed  against  either  one  or 
the  other,  and  elected  to  proceed  against  the  representatives  of  the  deceased, 
the  court  thereupon  disndssed  the  complaint  against  the  surviving  defendants 


Digitized  by 


Google 


§  121.]  ABATIIMENT   OF   AOTIOV.  137 

and  held  that  these  defendants  might  enter  iudgment  for  their  costs  without 
waiting  (br  the  disposal  of  the  issues  as  to  the  other  defendants.    (FcL) 

a.  In  case  one  of  several  defendants  dies,  pending  an  action,  all  that  is  ne- 
cessary to  put  the  case  in  a  position  to  j>roGeed,  is  to  obtain,  within  a  year,  an 
order  that  the  action  be  continued  against  those  who  haye  succeeded  to  the 
interest  of  the  deceased  party  (Gordon  v.  aterUng.lZ  How.  406).  Notice  of  the 
application  is  usually  given ;  but  where  the  surviving  defendants  ^ve  no  in- 
terest in  the  question,  and  would  have  no  right  to  res&t  the  motion,  notice  is 
unnecessary.    (Id.) 

d.  Death  of  one  of  several  ezecutora,  &c^  pending  the  acUoa— In  ac- 
tions by  or  against  executors,  trustees,  Joint-tenants,  or  co-partners,  on  the 
death  of  one  of  the  execbtors,  4bc,  the  action  continues  by  or  against  the  sur- 
vivors, a  suggestion  of  the  death  entered  on  the  Judgment  roU  u  the  ooiy  ad- 
dition to  or  alteration  in  the  proceedings  occasioned  by  the  death  (Lachaim  t. 
LMf/y  18  Abb.  7 ;  21  How.  8^) ;  and  so  of  an  action  by  tenants  in  common  of 
a  chattel  (BwskMm  v.  BreU,  18  Abb.  119;  32  How.  288;  85  Barb.  596). 

e.  Abatement  of  suits  l^  or  against  pabUo  offloera.~Under  2  R  8.  447, 
§  100,  providing  against  the  abatement  or  discontinuance  of  suits  by  or  against 
certain  public  officers  from  their  removal,  or  resignation,  or  expiration  of 
their  term  of  office,  it  is  optional  with  the  parties  authori»3d  to  apply  f<Mr  a 
substitatiofi,  whether  they  will  make  such  application  or  not,  and  until  they  or 
the  adverse  parties  i4>ply  for  a  substitution,  the  suit  is  to  proceed  in  the 
names  of  the  original  iMmes(JfoyioA0t<9rv.J3(WTif^^  10  N.  T.  164).  The 
statute  did  not  extend  to  allow  a  substitution  on  a  writ  of  error  ((hilnetn  of 
GkBf/Um  V.  BeedU,  1  Barb.  111). 

d  De«di  off  Judgment  debtor  pending  siqsplenientaiy  iwooeedlngs  — 
Hie  death  of  a  sole  Judgment  debtor  pendhig  proceedings  sopplementary  to 
the  execntion  abates  the  proceedings  (Eamway.  Psnmcm^  2  Abb.  280 ;  8.  C. 
18  How.  114). 

«.  Death  off  party  pending  an  iqppeaL— Where  a  Judgment  debtor  dies 
paidinjBf  an  appeal  from  the  Judgment,  and  after  the  appeal  lias  been  aigned 
and  suMi^tted,  and  Judgment  is  affirmed,  but  Ju(^ment  of  afllrmance  entered 
f¥U3nc  pro  tunc  as  of  a  day  before  the  death,  the  Juc&ment  creditor  may  proceed 
to  collect  the  Jud^ent,  but  the  representatives  ofthe  deceased  cannot  appeal 
until  thev  cause  ttiemselves  to  be  made  parties  (Bea4ik  v.  Qregory^  2  Abb.  208). 
After  iudgment  for  the  plaintiff,  in  an  action  of  tort,  and  appeal  taken  by  the 
deteiaanC  Uie  defendant  died,  pending  the  appeal ;  on  motion,'it  was  ordered 
that  tbeappeal  might  be  continued  in  the  name  of  his  personal  representa- 
tives (MtOer  V.  Ounn,  7  How.  159).  In  HcuUngn  v.  WKMey,  (8  How.  175),  the 
court  of  appeals  held  that  section  121  did  not  apply  to  that  court,  and  that 
where  a  party  in  a  cause  dies  (tfUr  appeal  taken  and  the  return  filed  in  the 
court  of  appeals,  that  court  has  power  to  and  will  idlow  his  legal  representa- 
tives to  he  substituted. 

/.  Transfer  off  phdntUTs  Interest  — In  case  of  a  transfer  of  the  in- 
terest of  the  pluntiff,  in  the  subject  ,of  the  action,  it  is  optional  with  the  court, 
OB  the  death  of  the  plaintiff,  whether  or  not  to  allow  the  assignee  to  be  sub- 
stituted and  the  action  continued  in  his  name ;  and  on  the  application,  the  de- 
ftndsnt  should  be  heard,  and  his  interest  taken  into  account  (Sheldon  v.  Ha- 
iWM,  7  How.  268;  and  see  Harm  v.  BmneU,  1  Code  Rep.  N.  8.  208 ;  Murrai/ 
V.  OenH  Mut.  Im.  Co.,  2  Duer,  607 ;  Fbrd  v.  David,  1  Bosw.  571J.  And  the 
superior  court  hold  that  where  a  plaintiff  transfers  his  interest  aner  the  com- 
mencement of  a  suit,  no  order  of  substitution  will  be  made,  unless  special  cir- 
cumstances are  shown  to  satisfy  the  court  of  its  propriety  or  necessity  (Bbw- 
ard  V.  7^^,  11  How.  380 ;  5  Duer,  604). 

g.  When,  pending  an  action,  the  whole  interest  of  the  plaintiff  has'  been 
transferred  to  a  third  person,  the  court,  on  the  application  of  such  third  per- 
son, mav  allow  him  to  be  substituted  as  plaintiff  (Banks  v.  Mahtr,  2  Bosw. 
690).  Although  the  original  plaintiff  sues  as  the  receiver  of  a  bank,  and  his 
appointment  as  receiver  is  put  in  issue,  the  court,  on  a  motion  to  substitute 
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fhe  transferee  of  the  receiver's  interest,  will  not  try  such  issue  :  that  can  onlj 
be  done  on  the  trial  of  the  cause  (/(2.);  nor  will  the  court  on  such  a  moticm 
consider  the  objection  that  ^e  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.    (IcL) 

a.  When  two  persons  are  named  as  defendants,  and  only  one  is  served,  and 
Jud£:ment  is  thereupon  perfected  against  him,  there  is  no.  action  pending 
against  the  one  not  seryed,  until  he  U  served  (1  Bosw.  086 ;  14  Barb.  536 ;  2  K 
D.  Smith,  75).  So  that  if  afterwards  the  cause  of  action  becomes  vested  in  a 
third  person,  and  then  the  defendant  not  previouslv  served  is  served,  the  as- 
signee cannot  be  substituted  as  plain tiif  in  the  action  against  the  defendant 
last  served  (Bast  Bioer  Bank  v.  Cutting^  1  Bosw.  686). 

b.  Where  a  party  becomes  assignee  of  the  cause  of  action,  pending  the  ac- 
tion, and  is  substituted  as  plaintiff  ex  parte,  he  takes  the  place  of  his  assignor, 
and  is  subject  to  the  same  right  of  set-off  (Terry  v.  BoberU,  15  How.  65> 

e.  Transfer  of  defendant's  Interest— Where,  pending  an  action  of  eject- 
ment, all  the  interest  of  the  defendant  in  the  property  was  transferred  to  A.» 
by  operation  of  law,  and  A.  entered  and  held  possession  of  the  premises, — 
held  that  the  original  cause  of  action  did  not  continue  against  A.,  and  he  could 
not  be  substituted  as  a  party  to  the  action  (M<mtey  v.  Albany  North.  R.  R  Co,, 
14  How.  71).  In  Hornfager  v.  Hamfager  (1  Code  Rep.  N.  8. 180),  an  acticm  for 
partition,  one  of  the  defendants,  after  the  commencement  of  the  action,  as- 
rigned  all  his  interest  in  the  premises  to*  one  Ely ;  and  it  was  held  that  13y 
might  have  been  substituted  as  a  party  to  the  action,  in  place  of  the  defendant 
who  had  assigned  to  Mm. 

d  Order  to  continue,  &c.,  how  obtained.  —  To  substitute  an  assignee, 
pending  the  action,  a  motion  must  be  made  on  behalf  of  the  assignee  ( Jf<v 
Chwan  v.  Leawnworth,  2  E.  D.  Smith,  24 ;  Hmoard  v.  Ta^fhr,  11  How.  880 ;  5 
Duer,  604) ;  or  if  made  by  the  assignorMt  must  be  on  notice  to  the  assignee 
(id.) ;  and  to  the  parties  to  the  action  (Hcwa/rd  v.  TayUyr,  11  How.  380).  The 
makinc^  the  order  is  not  a  matter  of  course  (see  ante,  p.  182  a).  The  motion  must 
be  made  within  a  year  from  the  time  of  the  death  or  transfer  of  interest ;  after 
the  lapse  of  a  year,  the  right  to  apply  by  motion  is  gone,  and  a  supplemental 
complaint  must  be  resorted  to  ((freene  v.  BaU$,  7  How.  296 ;  Ooon  v.  Knajm,  18 
td  175 ;  Chrdon  v.  Sterling,  id.  405) ;  but  the  action  cannot  be  continued  by 
supplemental  complaint,  unless  by  leave  of  the  court  first  obtained  (Johnson  v. 
Wukams,  2  Abb.  229).  Where  a  plamtiff  had,  pendmg  the  action,  transferred 
his  interest  and  died,  and  after  his  death  his  assignee,  on  notice  to  the  defend- 
ant alone,  moved  to  be  substituted  as  plaintiff,  the  motion  was  denied  for  want 
of  notice  to  the  personal  representatives  of  the  deceased  plaintiff  (J^>ia7i*i^  v. 
Graham,  MS.  Daly,  J.). 

e.  The  assignee  of  a  cause  of  action  cAn  only  be  substitute  as  plaintiff  on 
his  own  motion  (Emmet  v.  Bowem,  28  How.  8(50,  disapproving  Sherman  v.  Co- 
man,  22  How.  517,  in  which  an  assignee  was  ordered  to  be  substituted  as 
plaintiff  on  the  defendant's  motion). 

/.  No  leave  to  serve  a  supplemental  complaint  as  prescribed  by  this  section 
is  required  (Re  Bored^rrff,  17  Abb.  168;  see  AUen  v.  WaU&r,  10  Abb.  879 ;  and 
cases  collected  in  note). 

g.  After 'the  expiration  of  a  year,  the  court  has  no  power  on  motion  to  order 
a  continuance  of  the  action  (Be  Borsdorff,  17  Abb.  168 ;  AUen  v.  Walter,  10 
Abb.  379  and  note). 

h.  An  action  may  be  dismissed  for  want  of  prosecution,  but  not  for  a  neglect 
to  revive  it  ( WiUiammn  v.  Moore,  5  Sand.  647). 

t.  Appeal  from  orders. — An  order  admitting  (or  refusing  to  admit)  an  ac- 
tion to  be  continued  in  the  name  of  surviving  plaintiff,  or  m  the  name  of  the 
representatives  in  interest  of  th(^  deceased  plaintiff,  affects  a  substantial  rights 
and  is  appealable  to  the  general  term  {St.  John  v.  Oroet,  10  How.  253;  NorUm 
V.  Wimmt,  14  id.  42-46) ;  but  as  the  granting  or  reftising  an  application  to  per- 
mit an  action  to  be  continued  in  the  name  of  an  assignee,  pending  the  action, 
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<^the  canee  of  actioii,  rests  in  the  discretion  of  the  oonrt,  an  order  made  od 
SDCh  apidication  is  not  appealaUe  ( Jf  Otfwn  y.  iMMmworih,  2  S.  D.  Smith,  24 ; 
MyfTaff  ▼.  QmCl  MtU.  Im,  Co.,  2  Dua*,  607). 

§122.  [102.]  (Am'd  1849,  1851.)  Court  may  determine 
controversy;  hri/ng  inpoHieSy  dkc. — Interpleader. 

The  court  may  determine  any  coDtroversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights ;  but  when  a  com- 
plete determination  of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must  cause  them  to  be 
brought  in.  ^nd  when,  in  an  action  for  the  recovery  of  real  or 
personal  property,  a  person  not  a  party  to  the  action,  but  hav- 
ing an  interest  in  the  subject  thereof,  makes  application  to  the 
court  to  be  made  a  party,  it  may  order  him  to  be  brought  in 
by  the  proper  amendment 

A  defendant  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific,  real,  or  personal  property,  may  at  any 
time  before  answer,  upon  afSdavit  that  a  person  not  a  party  to 
the  action,  and  without. collusion  with  him,  makes  against  him 
a  demand  for  the  same  debt  or  property,  upon  due  notice  to 
such  person  and  the  adverse  party,  apply  to  the  court  for  an 
order  to  substitute  such  person  in  his  place,  and  discharge  him 
from  liability  to  either  party,  on  his  depositing  in  court  the 
amount  of  the  debt,  or  delivering  the  property  or  its  valae  to 
such  person  as  the  court  may  direct ;  and  the  court  may,  in  its 
discretion,  make  the  order. 

a.  ^  the  phrase  "  when  a  complete  determination  of  the  controversy  cannot 
he  haa  without  the  presence  of  other  parties,"  is  meant  that. there  are  perBons 
not  parties,  wliose  rights  most  he  ascertained  and  settled  before  the  rights  of 
the  parties  to  the  suit  can  be  determined ;  and  there  are  other  cases  in  which 
a  drfendarU  may  require  other  parties  to  be  brought  in  for  the  protection  of 
his  rights ;  but  this  is  his  priyilege.  He  may  waive  it  {McMahan  v.  AUen,  12 
How.  89> 

d.  In  an  action  against  several  for  a  specific  performance  of  their  Joint  con- 
tract to  purchase  real  estate  of  the  plaintiff,  and  secure  a  paat  of  the  price  by 
their  bond  and  mortgage,  all  of  them  must  be  served  with  the  summons  or 
appear  in  pie  action,  to  enable  the  court  to  render  a  judgment  which  will  be 
a  complete  determination  of  the  controversy ;  and  if  the  action  is  brought  to 
trial  upon  the  answers  of  some  of  the  defendants  only,  when  the  others  have 
not  been  served  with  process,  or  appeared  in  the  action,  the  court  wiU  not 
permit  the  trial  to  proceed  (Awrf?  v.  Finehy  5  Duer,  666). 

c  When  it  spears  that  the  presence  of  other  parties  than  those  before  the 
court  is  necessary  to  the  complete  determination  of  the  controversy,  it  is  the 
imperative  duty  of  the  court  to  order  such  persons  to  be  made  parties  to  the 
actton  {Dcmig  v.  Mayor,  dtc,,  of  N.  r.,  2  Duer,  663 ;  Shaver  v.  Brcdruvrd,  29 
Barb.  2£i).    Althou^  such  parties  may  be  non-resident  a  {Sturtetant  v.  Brewer y 
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17  How.  571 ;  9  Abb.  414).  8mM$,  where  parties  are  ordered  to  be  brought 
in,  and  the  cause  stands  over  in  consequence,  the  defendant  is  not  entitled  to 
any  costs ;— he  should  have  demurred  (MiteM  y.  BaUsy,  3  Madd.  61) ;  and  the 
order  may  be  made  at  any  stage  of  the  action  {Btaie  of  N.  T.  v.  Mayor  of  N. 
F,  8  Duer,  121)  before  judgment  {CarstoeU  v.  yeviOe,  13  How.  445).  But  the 
court  will  not  order  new  parties  defendant  to  be  brought  in,  against  Uie  will 
of  the  plaintiff,  unless  the  presence  of  such  new  parties  is  necessary  to  the  de- 
termination of  the  action  (Saufym'  y.  Okamben^  11  Abb.  HO). 

a.  This  section  must  be  confined  to  actions  for  the  recovery  of  real  or 
specific  personal  property  (Judd  v.  Youngs  7  How.  79) ;  and  it  does  not  extend 
to  an  action  on  contract  to  recover  money  (itl),  nor  to  an  action  in  the  nature 
of  a  creditor's  Inll  (Taihrkm  v.  ffolli$krj9  How.  608) ;  nor  to  an  action  to  wind 
up  a  partnership  (J)ayton  v.  WWces^  5  Bosw.  655).  A  partition  suit  is  within 
this  provision ;  and  in  such  a  suit  tne  court  may  order  a  person,  not  a  party, 
but  having  an  interest  in  the  sut^eot-matter,  to  be  made  a  party  {JSwmi^  ▼• 
Waring,  3  Abb.  246).  And  in  an  action  for  the  recoverv  ofpersonal  property 
seized  under  an  execution  against  a  third  partn^,  the  plaintiJBr  in  the  exacution 
is  entilM,  on  applying,  to  be  made  a  defeiumt  (CwMin  v.  Buhop^  8  Doer, 
646). 

b.  To  entitle  the  landlord  to  defend,  in  his  own  name  or  otherwise,  he  must 
be  shown  to  be  the  landlord  of  the  defendant,  or  have  a  privity  of  interat 
with  him  in  the  premises  in  question  (Oodfrey  v.  TowMmd,  8  How.  898). 

e.  See  note  to  section  148,  post. 

d.  Ihterpleader.— This  provision  is  only  applicable  to  cases  in  which  an 
aetion  it  already  pending.  Where  no  action  is  pending,  a  resort  must  be  had 
to  an  action  in  the  nature  of  a  bill  of  interpleader  (Beek  v.  Stephanie  9  How. 
198).  A  bill  of  interpleader  was  one  asking  no  relief  against  any  of  the  de- 
fendants, but  merely  asking  the  direction  of  the  court  as  to  whioh  of  tw9 
adverse  claimants  the  plaintiff  should  pay  a  fUnd,  or  deliver  property  in  his 
.  hands  to  whidi  which  he  claimed  no  rij^ht,and  to  be  protected  from  such 
adverse  claimants.  The  only  decree  to  wnich  the  complainant  was  entitled 
was  to  be  at  liberty  to  bring  the  fhnd  into  court,  and  have  his  costs,  leaving 
the  defendants  to  settle  the  question  of  ownership  beetween  themselves  (Bml 
T.  .Ba^^na?^ 2  Paige aOO;  ifd^s^y.^yn^, 2  Sim.  &Sttt.  63).  Thispiovimv 
of  the  code  is  founded  upon  an  Emrlish  statute,  and  the  decisions  on  that 
statute,  it  is  said,  may  properly  be  rererred  to  as  guides  for  the  interpretation 
of  this  section  (8h^rman  v.  Partridge,  1  Abb.  260 ;  11  How.  IIH)-  A  person  In 
danger  of  beii^  doubly  vexed  by  adverse  claimants  might  always  resort  to  a 
bill  of  interpleader  ( tatss  v.  Tisdaie,  8  Edw.  Oh.  R  74 ;  MarHnu$  v.  Edworlh, 
2  Yes.  &  B.  412).  The  code  has  not  introduced  new  cases  of  interpleader,  but 
merely  provides  a  summary  mode  of  rehef  {Sherman  v.  Partridge.  1  Abb.  260 ; 
11  How,  154 ;  4  Duer,  646 ;  Voslmrg  v.  HunUngdm,  16  Abb.  254).  To  entitle 
a  party  to  interplead,  he  must, — admit  a  right  in  two  or  more  claimants 
{^romUng  v.  WaOdnB,  10  Sme.  AM.  482 ;  DeeSoraugh  y.  Harrie,  4  De  G.,  M.  & 
G.  489 ;  81  Eng.  Law  &  Eq.  R  592) ;  show  two  or  more  claimants  in  existence 
capable  of  int^leading  (Browning  v.  WaiMm,  10  Bme.  &  M.  482) ;  show  him- 
self to  bQ  indifierent  to  the  claims  of  either  party  (Manrdn  v.  Elwood,  11  Paige, 
874;  Oppenheim  v.  Leo  Woy'e,  8  Sand.  Oh.  571 ;  Neukm  v.  MDody.  7  DowL  5&; 
Van  Bu8kirk  v.  JR^y, 8  How.  425 ;  K.  Hanen  R  B.  y.  Schuyler,  1  Abb.  14, 417; 
Eagkeon  v.  Clarke,  2  id.  864) ;  that  he  claims  no  beneficial  interest  in  the  sub- 
ject of  the  controversy  Aikineon  y.  Manim,  1  Oow.  708 ;  Andereon  v^  TRftMuon, 
10  Sme.  &  M.  601 ;  Mo<yre  v.  Ufher,  7  Sim.  884;  MiUMl  v.  Bayne,  2  Sim.  & 
Stu.  68).  Thus,  an  auctioneer  could  not  interplead  as  to  a  deposit  in  his 
hands,  out  of  which  he  claimed  his  commission  (fd.,  see,  however,  Bleeeker  v. 
Oraham,  2  Edw.  Oh.  64) ;  nor  a  wharfinger  having  a  claim  fbr  whar&ge  (2 
Mo.  &  S.  131 ;  9  Bing.  84) ;  the  existence  of  a  lien  on  the  grounds  in  dispute, 
and  which  must  be  paid  by  the  party  entitled,  does  not  prevent  an  interplead- 
er {OoUer  V.  Bank  <f  England,  8  Mo.  ^  8. 180 ;  2  DowL  728 ;  and  see  LwfOi  v. 
London  Dock  Co.,  4  B.  A;  Ad.  378) ;  admit  a  title  as  against  himself  in  im  th» 
defendants  {Choin  v  Oreen,  1  Ire.  Eq.  R  229 ;  Anderson  v.  Wilkinson,  10  Sm9. 
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AM.  iOl);  dmj  ooBuMoD  wtth  eitli^  ptftv  {.Warrin  v.  Wwood,  11  Piige,  8ifi; 
AiNiV.  aMl^,8Pldge,d9»;yirJbM»i»rmv.  ATitiaai,  1  Cow.  754 ;  WUunY.  Dftnmm, 
11  Abb.  7) ;  be  tnwl  not  be  a  wroiiff-dner,  or  in  default  as  to  Hth«r  dpfendaiit 
(Ant  V.  CMer,  8  Pmw.  839 ;  Ginn  v.  ^/wn.  1  Ire.  Eq.  R  239 ;  MrGm  v. 
JiAiiiu.  14  How.  461 ;  DaUan  v.  Midland  It  R  Co.,  12  Com.  B.  458) ;  iiiufit  uot 
by  his  own  act  have  placed  himself  m  the  position  to  be  sued  ( U.  S.  v.  Victor,  16 
Abb.  153 ;  9  Bing.  82 ;  Grawihaic  v.  Ttiomton,  7  8im.  891 ;  2  M  vl  &  Cr.  1 ;  Ptarwn  v. 
Garden,  4  Sim.  218 ;  3  Rusl  &  M.  606  ;  Pat^rni  v.  CampbeA,  3  Dowl.  N.  8.  397  ; 
13  M.  A  W.  277) ;  must  not  have  accepted  an  indemnity  from  either  party 
{Twsktf  T.  Morrii,  1  C.  &  M.  78 ;  1  Dowl.  61)9) ;  must  be  i;n^orant  of  the  rights 
of  the  adrerse  daimants  (BeU  v.  Htmi,  8  Barb.  Ch.  R  891) ;  where  a  party  was 
taxed  in  two  towns  for  the  same  property,  when  he  was  liable  to  ne  taxed 
onhr  once  (Thampmm  y.  EbbeUs,  1  Hopk.  272 ;  Mohawk  R,  R.  v.  Clule,  4  Paige, 
38^ :  where  a  person  has  purchased  property,  and  payment  thereof  is  claimed 
b^  different  parties  {Jame»  v.  PtUehard,  T  }A  &W.  216;  Ohfn  v.  Dueiimry,  11 
Sim.  139) ;  where  a  person  is  a  stakeholder,  and  there  are  different  claimants 
{Pattenon  y.  Pnry,  14  How.  606;  Bender  v.  ShertDood,  15  id.  259;  HoggaH  y. 
GuiU,  1  Cr.  &  Phillips,  197 ;  Atknu»n  y.  Mania,  1  Cow.  780 ;  WUstm  y.  Dunr 
am,  8  Abbb  354) ;  bat  he  cannot  interplead,  if  he  is  the  stakeholder  on  an  illegal 
wager  (Apj^egart/i  y.  C<Mey,  2  Dowl  N.  8.  223) ;  or  if  the  amoont  of  the  stake  is 
daspated  {biplock  y.  Hammond,  27  Eng.  Law  &  £a.  R  202).  A  receiyer 
against  whom  adyerse  claims  are  made,  may  interpleaa  ( Winfieid  y.  Baron,  24 
£ffb.l55). 

«.  Where  an  action  was  brought  to  recover  a  sum  of  money  deposited  with 
the  defendant  (a  bank)  by  F.  P.,  and  which  was  still  standing  to  bis  credit  in 
the  bo<^  of  the  bank.  It  appeared  that  after  making  the  deposit,  F.  F.  trans- 
ferred his  interest  in  the  deposit  to  the  plaintiff;  and  about  the  time  of  such 
trailer,  an  order  was  made  restraining  the  defendant  from  paying  over  the 
money  to  any  person  until  the  further  order  of  the  court.  The  defendant  had 
alBo  been  notined  by  other  parties  not  to  pay  over  the  money  to  the  plaintiff; 
held  that  the  defendant  was  entitled  to  an  order,  that  the  claimants  of  the 

■  y.  Tray  8amna$  B'k.  14  How.  883). 
d  not  appear  fn  the  action  within 
immons  and  complaint,  the  defend- 
itiff,  (see  Van  Buskirk  v.  Le  Rity,  8 
Ins.  Ch.  445). 

aniens  lien  law  are  filed  against  the 
le  of  the  claimants,  and  the  amount 
nnot  be  permitted  to  allege  that  he 
n  than  the  plaintiff's  elaim  agidnst 
Is  section  to  pay  the  balance  into 
I  his  place  (Chamberlain  v.  (y  Connor, 
refused  leave  to  interplead  the  coo- 
i,  upon  claims  under  the  lien  law 
«)). 

rior  Court  of  New  York  city  to  re- 
li  them  by  plaintiff's  assignors,  the 
9  commenced,  thoy  had  been  served 
;hird  parties  claiming  the  fund,  and 
n  the  Supreme  Court  by  claimants 
le  the  assignment  which  was  the 
)n  in  the  Superior  Court,  held  that 
and  have  the  claimants,  the  plain- 
ubstituted  as  defendants  ( WiUtm  v. 

bank  to  implead  adverse  claimants 
I  8a/cir^  B%  20  How.  461 ;  and  28 

9  landlord  to  interplead  for  the  rem 
ain  circumstances  he  can  (see  Sea- 
side, 1  Sandf  Ch.  270). 


1  ^^  ji^r..^A^^^^  i  jm^^x.^^ 
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o.  In  an  action  to  lecoyer  spedilc  personal  propertj,it  is  a  suflKdent  answer 
to  a  motion  for  an  order  to  interpleaa,  that  the  defenoant  is  not  in  a  poeitioa 
to  deposit  the  property  in  court  (  Vottlwrgh  y.  HunUngton^  15  Abb.  255). 

h,  CostB.— In  MOkr  y.  LMngiUm.  1  Abb.  284,  on  a  Mil  of  interpleader,  the 
unsuccesBfuI  claimant  was  adiadgea  to  pay  aU  costs  recoyered  by  the  plainUfl^ 
and  all  costs  of  his  co-defendant,  both  on  the  bill,  and  in  an  action  at  law  be- 
tween the  claimants. 

c.  AppeaL— An  order  sabstitoting  an  adyorse  daimant  as  defendant  is  an 
appealable  order  ( Wiiacm  y.  Duncan,  11  Abb.  8) ;  and  an  order  disposing  of  a 
Amd  in  court  is  appealable  to  the  ooort  of  appeals  (JEtrBy  y.  Fiitpainek,  18 
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TITLE    IV. 

Of  the  place  of  trial  of  Oivil  Aotiom, 

%8cnxxK  128.  Actions  to  be  tried  where  subject-matter  ritoated. 

124  Actiona  to  be  tried  where  caose  of  action  arose. 

125.  Actions  to  be  tried  where  the  parties  reside. 

126.  Chaoiging  place  of  trial 

§  123.  [103.]  ( Am'd  1849.)  Actiona  to  be  tried  where  sybfed- 
matter  situated.  • 

Actioos  for  the  followiDg  causes  n^ost  be  tried  in  the  coan^ 
in  which  the  sabject  of  the  action,  or  some  part  thereof,  is  situ- 
ated, subject  to  the  power  of  the  court  to  change  the  place  of 
trial,  in  the  cases  provided  by  statute : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  inter- 
est therein,  or  for  the  determination  in  any  form  of  such  right 
or  interest,  and  for  injuries  to  real  property. 

2.  For  the  partition  of  real  property ; 

3.  For  the  foreclosure  of  a  mortgage  of  real  property ; 

4.  For  the  recovery  of  personal  property  distrained  for  any 
cause. 

a.  In  an  action  to/oreclose  a  mortgage,  the  mortgaged  premises  were  in  the 
county  of  Cortland :  the  money  was  loaned  in  the  county  of  Columbia,  where 
the  mortg^,  after  being  recorded,  was  delivered  to  the  mortgt^gee.  The  eounty 
of  Columbia  was  designated  in  the  compliunt  as  the  place  of  trial ;  defendant 
moved  to  change  the  place  of  trial  from  Columbia  to  Cortland,— held  that  Cort- 
land county  should  have  been  designated  as  the  place  of  trial  (MSler  v.  HdU,  3 
How.  835 ;  1  Code  Rep.  113 ;  and  see  VaO^  v.  BandaU,  5  CaL  Rep.  461).  But 
it  is  no  objection  to  the  regularity  of  the  proceedings  in  a  foreclosure  suit,  that 
the  place  of  trial  was  in  a  county  other  than  that  in  which  the  mortgaged  prem- 
ises are  situated,  where  there  has  been  no  demand  or  motion  made  to  change  the 
place  of  trial  named  in  the  complaint  (Marih  v.  Lowry^  26  Barb.  197 ;  16 

h.  Where  a  complaint  among  other  things  prayed,  that  the  right  of  the  de- 
fendant to  the  land  in  question  might  be  aj^udged  to  be  subordinate  to  the  rif^ht 
of  the  plaintiff,  and  that  the  defendant  might  be  ordered  to  give  up  posseseaon 
of  the  said  land,— held  to  be  a  case  within  the  latter  clause  of  subd.  1,  of  §  123 
(Main  v.  Bemsen,  3  Code  R  138), 

c  An  action  to  set  aside  a  conveyance  of  real  estate  as  fraudulent,  is  an  ac- 
tion for  the  determination  of  an  interest  in  real  property,  and  must  be  tried  in 
the  county  in  which  the  real  estate  is  situate  ( Wood  v.  MoUister.  3  Abb.  14 ;  om- 
tra,  BeeBawUy.  Carr,  17  Abb.  96).  The  changing  the  place  of  trial  in  suchan 
action  is  a  matter  of  right  {8iark$  y.  BcUm,  12  How.  465). 

d.  This  section  does  not  apply  when  the  land,  the  subject  of  the  action 
lies  oat  of  the  State  {NmUm  v.  Bromtm,  3  Keman,  587 ;  Mtunna  v.  JMden,  6 
Abb.  166). 
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§  124.  [104.]  (Am'd  1849.)  AotAans  to  he  tried  where  came 
of  action  arose. 

Actions  for  the  following  causes  must  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  subject  to  the 
like  power  of  the  court,  to  change  the  place  of  trial  in  the  cases 
provided  by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any  county 
bordering  on  such  lake,  river,  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed  ; 

2.  Agamst  a  public  oflScer,  or  person  specially  appointed  to 
execute  his  duties,  for  sen  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  such  officer. 

a.  An  action  by  the  people,  and  prosecuted  by  the  attomev^eneral,  is  with- 
in tibe  seoond  suMlyiaion  {Th6  People  y.  Hayes,  7  How.  248).  *^  Where  the  act  of 
an  officer  is  one  his  office  gives  him  no  authority  to  do,  he  is  not  within  this 
section ;  but  for  an  act  within  his  authority,  but  improperly  performed,  he  is 
entitled,  if  sued,  to  the  benefit  of  the  statute  (Brown  y.  Snuthy  24  Barb.  419). 
A  public  officer,  when  sued  for  an  official  act,  may  waive  the  benefit  of  the 
statutory  provision  tliat,  imless  it  appears  upon  the  trial  that  the  act  was  done 
within  the  oounty  where  the  trial  was  had,  the  jury  shall  be  discharged  and  a 
judgment  of  discontinuance  be  entered.  It  is  upon  the  trial  that  the  objection 
must  be  raised ;  and  the  omission  of  the  defendant  to  raise  it  then,  is  to  be 
regarded  as  a  waiyer  by  which  he  is  concluded  (Howland  y.  Willetta.  5  Sand. 
31?). 

b.  Actions  against  the  Superintendent  of  the  Albany  Penitentiaiy  person- 
ally, must  be  tried  in  Albany  county  {Port&r  y.  PiOebwry,  11  How.  240). 


§  125.  [106.]  Actions  to  be  tried  where  parties  reside. 

In  all  other  cases  the  action  shall  be  tried  in  the  county  in 
which  the  parties,  or  any  of  them,  shall  reside  at  the  commence 
ment  of  the  action ;  or  if  none  of  the  parties  shall  reside  in  the 
State,  the  same  may  be  tried  in  any  county  which  the  plaintiff 
shall  designate  in  his  complaint;  subject,  howevei*,  to  the 
power  of  the  court  to  change  the  place  of  trial,  in  the  cases 
provided  by  statute.  . 

e.  By  the  word  *^partieB "  is  meant  parties  in  interest,  and  not  the  nominal 
parlies,  or  parties  to  the  record  {Earty,  Oatman,  1  Barb.  229 ;  and  see  Bmry  y. 
JTk,  qfdikna,  5  Hill,  582).  Therefore,  on  a  motion  to  change  the  yenue  mm 
New  1 01^  to  Monroe,  on  the  sround,  amonff  others,  that  neither  of  the  parties 
to  the  action  were  regents  of  the  city  of  Iiew  York,  but  that  one  resided  in 
Seneca  and  the  oUier  in  Monroe  county,  it  appearing  by  affidayit,  that  one 
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Fielder  was  the  real  party  in  interest,  and  that  he  resided  in  the  city  of  New 
York,  the  motion  was  denied. 

a.  In  an  action  in  the  nature  of  a  quo  ioarrarUOj  the  place  of  trial  may  pro- 
periy  be  laid  in  any  county  in  the  State.  The  people  are  a  par^  whose  resid- 
ence extends  to  every  county  (The  People  v.  Cook^  6  How.  448). 

b.  Can  a  railroad  corporation  have  a  residence  in  any  county  ?  (Vermont  R 
R  Co.  V.  Northern  RROo.,1  Code  Rep.  N,  8.  401 ;  6  How.  106).  It  is  a  resi- 
dent of  every  county  through  which  its  road  passes  (8heru>ood  v.  Saratoga  B.  R 
Co.,  153arb.  66Q ;  Belden  v.  K  T.  and  Harlem  R  R.  Go,,  15  How.  17 ;  and  see 
The  FeopU  v.  Pierce,  31  Barb.  138).  And  a  resident  of  the  county  where  the 
c^ce  of  the  company  is  located,  and  its  generisil  business  carried  on  (Conroe  v. 
Nai.  Pro.  Ins.  Co.,  10  How.  403) ;  and  the  fact  that  such  corporation  has  an 
office  in  another  county,  where  some  ef  their  business  is  done,  does  not  change 
in  effect  their  residence  ^Hubbard  v.  NaL  Pro.  Ine,  Co.,  11  id.  149 ;  see,  how- 
ever, Pond  V.  Hudson  Btver  R  R  Co.,  17  How.  548 ;  as  to  a  foreign  corporation 
see  IntemaL  Asa.  Co.  v.  Bweetland,  14  Abb.  240). 

e.  The  place  of  trial  of  a  transUory  action,  where  the  plaintiff  sM.  defendants 
redde  in  differerent  counties,  should  be  in  the  county  where  the  principal 
transaction  between  the  parties  occurred,  and  where  it  appears  the  largest  num- 
ber of  the  witnesses,  who  know  anything  of  the  fiswts,  remde  (Jordan  v.  Qarri- 
son,  6  How.  6). 

d  The  common-law  maxim,  that  the  domicil  of  the  wife  fi>llows  that  of  the 
husband,  has  no  application  in  actions  for  a  divorce.  In  such  a  case,  the  law 
will  recognize  the  wife  as  having  a  separate  existence  and  separate  rights. 
Therefore,  in  an  actioh  for  a  limited  divorce,  a  mensa  et  thoro,  for  cruel  and 
inhuman  treatment,  the  plaintiff,  a  wife,  may  properly  lay  the  venue  in  the 
county  where  she  actually  resides  at  the  commencement  of*  the  action,  al- 
though the  domicil  of  the  defendant  (where  both  parties  formerly  resided,  and 
where  the  defendant  actually  resides),  is  in  another  county  ( Vence  v.  Venee,  15 
How.  407,  affirmed,  id  576 ;  and  see  2  R  S.  147,  §  57). 

e.  Except  in  so  &r  as  the  place  of  trial  in  actions  to  recover  cl^^mages  for  in- 
juries to  the  person  has  been  regulated  by  2  R  S.  409 ;  such  actions  are  transi- 
tory, and  triable  in  any  county  which  the  plaintiff  may  elect  (Mclwr  v.  MoCabe^ 
16  Abb.  819). 


§  126.  [105.]  (Am'd  1851.)     Change  of  place  of  trial* 

If  the  county  dosignated  for  that  pui'pose  in  the  complaint, 
be  not  the  proper  county,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  before  the  time  for  answer- 
ing expire,  demand  in  writing  that  the  trial  be  had  in  the  proper 
county,  and  the  place  of  trial  be  thereupon  changed  by  consent 
of  parties,  or  by  order  of  the  court,  as  is  provided  in  this  sec- 
tion. 

The  court  may  change  the  place  of  trial  in  the  following 
eases: 

1.  When  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county : 


*/.  As  to  dianging  place  of  trial  in  actions  in  the  soperior  court  and  commit 
ideas,  see  §  88,  amie 
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2.  When  there  is  re&son  to  believe  that  an  impartial  tHal  can^ 
not  be  had  therein : 

3.  When  the  convenience  of  witnesses  and  iixe  ends  of  jns- 
tice  would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings 
shall  be  had  in  the  conntj  to  which  the  place  ot  trial  is  changed, 
unless  otherwise  provided  by  the  consent  of  the  parties,  in  writ- 
ing, duly  filed,  or  order  of  the  court ;  and  the  papers  shall  be 
filed  or  transferred  accordingly. 

1.  On  changing  the  plaoe  of  trial  named  in  the  ooniidaiiity  lor  tbai^^ 
that  the  county  designated  is  not  the  pipper  coonty. 
6k  By  the  ^''proper  county  "  is  meant  a  coanly  in  which  one  of  theparties  to  ' 
the  acUon  resides  iLynch  v.  Mosher,  4  How.  88 ;  2  Code  Rep.  54).  Where  the 
plaintiff  is  a  foreign  corporation,  and  the  defendant  is  a  resident  of  this  State, 
the  proper  county  for  trial  is  that  in  which  the  defendant  resides  {Internal. 
Ins.  Go.  V.  SweetUmd^  14  Abb.  240).  The  proper  county  was  Saratoga,  and  the 
defendant  served  a  demand  that  the  cause  be  tried  in  the  "  county  of  New 
York ;"  his  demand  was  held  to  be  irregular  (Bamfefejr  v.  Dick&non,  4  How. 
81).  The  demand  must  be  made  before  the  time  for  answering  expires ;  and 
the  time  for  answering  will  be  deemed  to  expire  on  the  service  of  the  answer, 
although  the  answer  may  be  put  in  before  the  expiratton  of  the  time  allowed 
for  that  purpose-;  and  the  demand  to  have  the  trial  in  the  proper  county 
served  c^ter  an  wiswer,  may  be  disregarded  (MUUgan  v.  Brophy^  2  Code  Rep. 
118).  But  the  demand  may  be  made  simultaneously  with  the  service  of  the 
answer  (Mairs  v.  Bemsen,  3  Code  R  138). 

b.  In  an  action  to  foreclose  a  mortgage,  the  court  is  not  expressly  authorized 
to  change  the  place  of  trial,  where  the  county  designated  for  that  purpose  in 
the  complaint,  is  not  the  proper  county.  A  demand  to  change  the  place  of 
trial  and  a  consent  or  order  of  the  court  thereon,  are  essential  to  change  it 
{March  v.  Lowry,  16  How.  41 ;  26  Barb.  197). 

c.  The  demand  does  not  of  itself  change  the  place  of  trial  {Haebrouek  v. 
If  Adam,  3  Qode  Rep.  39 ;  4  How.  342 ;  Mouek  v.  Lather,  17  How.  520) ;  and  if 
after  such  a  demand  the  plaintiff  neglects  or  refuses  to  make  the  change,  the 
defendant  may  move  to  have  the  place  of  trial  changed,  on  the  ground  that 
the  place  of  trial  mentioned  is  not  the  proper  county  (id, ;  Mim^  r.  Bem»en^ 
3  Code  Rep.  138 ;  Meore  v.  Gardner,  8  ift.  224 ;  5  How.  243 ;  Uasbrouek  v. 
If  Adam,  3  Code  Rep.  39 ;  4  How.  342) ;  but  a  motion  is  only  requisite  or  al- 
lowable in  the  event  the  demand  is  disregarded.  The  object  of  the  demand- 
is  to  allow  the  plaintLff  an  opportunity  of  voluntarily  correcting  his  error  by, 
amendment,  stipulation,  or  otherwise,  without  the  expense  and  delay  of  a 
motion  ( Vermont  Gent.  RRr.  North.  B.  R.,  6  How.  107).  The  motion  may 
be  made  before  issue  joined,  or  at  any  time  thereafter  before  trial  or  before 
iudgment,  if  no  trial  is  had  (Hubbard  v.  Nat.  'Pro.  Ins.  Go.,  11  How.  149 ;  Conroe 
V.  Nat.  Pro.  Ins.  Go.,  10  id.  403). 

(L  The  plaintiff  cannot  oppose  such  a  motion  on  the  ground  of  the  conveni- 
ence of  witnesses,  because  the  defendant  has  no  opportunity  to  answer  what 
may  be  alleged  on  that  head  'id.),  and  because  the  motion  by  the  defendant,  to 
cluuige  the  county  of  trial  nam^in  the  complaint  to  the  proper  county,  aad 
the  granting  an  order  on  such  motion,  will  not  prejudice  the  right  of  the  plain* 
tiff  afterwards  to  move  at  the  proper  time,  and  on  the  necessary  affidavits,  tb 
change  the  place  of  trial,  either  for  the  convenience  of  witnesses  or  to  obtain 
an  Unpartial  trial  (Moore  v.  Gardner,  3  Code  Rep.  224 ;  5  How.  243).  In  Ma- 
son V.  Brown  40  Horn  488X  Hairis^  «Lv  referring  to  Moore  v.  Gardner^  said  the 
decision  was  right  when  made,  but  the  law  hid  been  changed.  In  a  Bubs»^ 
quent  case  (Park  v.  Gamley,  7  How.  856),  Barcolo,  J.,  refemng  to  the  case  of  * 
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Mu^  y.  BrwOn,  sajs,  that  was  a  case  suiffenerit^  and  inapplicable  to  ordinaty 
motions  to  change  the  venae  to  the  pi^per  countv,  and  that,  where  the  action 
is  loealy  and  the  compi^nt  lays  the  venae  out  of  the  proper  county,  the  de- 
fendant, on  showing  the  fact,  is  entitled  to  an  order  changing  the  place  of 
trial  to  the  proper  county,  and  the  plaintiff  cannot  oppose  the  motion  on  the 
ground  of  the  convenience  of  witnessea  The  change  for  the  convenience  of 
witnesses  must  be  made  on  a  separate  motion ;  but  such  motion  may,  as  in  the 
case  oiMastm  v.  Braum  {mpra\  be  heard  at  the  same  time  as  the  motion  to 
change  the  place  of  trial  to  the  proper  county. 

a.  The  motion  must  be  made  in  the  district  in  which  the  county  named  in 
the  complaint  is  situate,  or  in  a  county  acfjoinin^  the  county  named  in  the 
complaint,  such  county  being  the  proper  place  of  trial  until  changed  (Bangt  r, 
8Mm,  13  How.  163 ;  3781 ;  Ckubbuck  v.  Sfarriscm,  6  How.  367 ;  Beardda^  r. 
IHcksnon,  4  How.  81 ;  Askins  v.  Hearns,  8  Abb.  186). 

b,  A  notice  of  motion  in  the  alternative  to  "  change  the  venue  or  place  of 
trial,"  is  sufficient  (Hinehman  v.  Butler,  7  How.  462). 

e.  In  ^neral,  all  the  defendants  should  unite  in  making  the  motion  (6  Wend. 
508;  19  td.  700).  But  the  motion  may  be  made  by  one  or  some  of  several  d»* 
fendants  {Mairs  v.  Bemsen,  3  Code  R  138 ;  and  see  6  Wend.  506 ;  1  How.  156 ; 
4  Hin,  63,  note ;  Laws  1841,  p.  272,  §  1 ;  19  Wend.  700 ;  Job  v.  BuUifrMd,  l 
Eng.  Law  and  E^.  R  417 ;  5  Exch.  827;  20  L.  Jour.  Rep.  N.  8.  Ex.  8). 
Where  the  motion  is  made  by  one  of  several  defendants,  it  must  be  on  notice 
to  the  other  defendants  (id.\  unless  the  other  defendants  are  in  de&ult  for  not 
answering,  in  which  case  it  is  presumed  the  motion  may  be  made  without  no- 
tice to  them  (12  Wend.  200).  And  where  the  action  is  against  several,  but 
some  only  have  been  served,  those  served  may  move  alone,  and  without  notice 
to  those  unserved  (4  Hill,  62,  note).  Where  the  motion  is  made  by  one  or 
more  of  several  defendants,  without  notice  having  been^given  to  the  defend- 
ants who  do  not  move,  the  court  will  permit  the  motion  to  stand  over,  in  or- 
der that  notice  may  be  given  {Mairs  v.  Bemsen,  mpra).  But  a  denial  of  a  mo> 
tion  made  by  one  defendant  does  not  prejudice  the  ri^ht  of  another  defendant 
stibieqH&nUy  served  with  the  summons,  to  make  a  similar  motion  (N.  J.  Zino 
Go.  V.  Blood,  8  Abb.  148). 

d  In  Norihrop  v.  Van  Deusen  (8  Code  R  140),  Parker,  J.,  said  that  on  all 
motions  to  change  the  place  of  trial  to  the  proper  county,  where  costs  were 
aaked  for  by  the  notice,  costs  to  abide  the  event  would  be  allowed,  and  this 
whether  the  order  was  granted  or  refused ;  and  see  Bubbard  v.  Ifat.  Pro.  In» 
Go.  (11  How.  149). 

e.  If  the  place  of  trial  is  changed  for  the  reasoA  that  the  proper  county  is  not 
epecAfied  in  the  complaint,  papers  on  file  at  the  time  of  the  order  making  such 
change  are  to  be  transferred  to  the  county  specified  in  such  order,  and  all 
other  papers  in  the  cause  are  to  be  filed  in  the  county  so  specified  (Rule  3). 

/.  By  the  judiciary  act  (Laws  1847,  p.  333,  §  46),  said  to  be  in  force,  notwith- 
standing anything  in  the  code  (Lynch  v.  MotiMr,  4  How.  86 ;  2  Code  Rep.  54), 
it  is  enacted  that  no  motion  to  change  the  place  of  trial,  when  made  by  the  de- 
fendant, shall  be  granted,  unless  the.  defenaant  making  the  same  shall  have 
made  and  served,  with  the  notice  of  such  motion,  an  affidavit  of  merits ;  and 
the  59th  rule  of  the  supreme  court  provides  that  in  addition  to  what  has  usu- 
ally been  statwi  in  affidavits  concerning  venue,  either  party  may  state  the  na- 
ture of  the  controversy,  and  show  how  his  witnesses  are  material,  and  may 
also  show  where  the  cause  of  action  or  the  defence,  or  both  of  them,  arose; 
and  these  fitcts  vdll  be  taken  into  consideration  by  the  court  in  fixing  the  place 
of  trial  The  affidavit  of  merits  on  a  motion  by  defendant  to  change  the  place 
of  trial,  mtist  state  distinctly  :— 

Ist.  That  the  defendant  !ias  fully  and  fairly  stated  VueoMUy^Aa  counsd  \\sl 
the  cause},  and  glv&  the  name  and  residence  of  such  counisel ; 

2d.  That  he  is  advised  by  his  said  counsel  that  he  has  a  good  and  substani- 
tial  def^fite  on  the  nierits ; 

8d.  Tliatlielielieveffliehassochadefenca 
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a.  And  an  affidavit  which  stated  that  the  defendant  had  a  good  defence,  Ac. 
*  as  he  is  advised  by  his  counsel.  A.  B.,  &c.,  and  as  hs  beUeoes  Vndy^^  was  held 
insufficient.  {Ih.)  And  see  Biehards  v.  Smetzer  (1  Code  Rep.  117 ;  3  How. 
418),  where  it  was  held  that  an  affidavit  that  the  defendant  had  stated  "  ike 
fousts  cfMs  defence"  instead  of"  the  case"  was  insufficient ;  and  again,  in  BUie 
V.  Jones  (6  How.  296),  an  affidavit  which  stated  that  the  defendant  had  stated 
^  his  case  in  this  cause"  was  held  insufficient ;  but  an  affidavit  that  the  defend- 
ant had  stated  "  the  facts  of  this  case"  was  held  sufficient  (Jordan  v.  Oarrison, 
6  How.  6 ;  see  note  to  §  258,  posC).  The  59th  rule  does  not,  as  has  been  said, 
require  the  defendant  to  disclose  in  his  affidavit  the  matters  which  he  intends 
to  set  up  in  his  answer.  He  may  do  so^  but  if  he  prefers  to  omit  it,  or  make 
onlv  a  partial  disclosure  of  his  intended  defence,  he  may  do  so  {Mixer  v.  Khun^ 
4  How.  412). 

b.  By  rule  58  of  the  supreme  court  it  is  provided,  that  no  order  to  stay  pro- 
ceeding for  the  purpose  of  moving  to  change  the  place  of  trial  shall  be  wanted, 
unless  It  shall  appear  from  the  papers  that  the  defendant  has  used  due  dili- 
^nce  in  preparmi^  the  motion  for  the  earliest  practicable  day  after  issue 
joined.  Such  order  shall  not  stay  the  plaintiff  from  taking  any  other  step,  ex- 
cept subpcenaing  witnesses  for  the  trial,  without  a  special  clause  to  that  effect. 
On  presenting  to  and  filing  with  the  officer  CTantine  the  order,  an  affidavit 
showing  such  facts  as  will  entitle  the  plaintiff,  according  to  the  settled  practice 
of  the  court,  to  retain  the  place  of  trial,  the  officer  shall  revoke  the  order  to 
stop  proceedings  ;  and  the  plaintiff  shall  give  immediate  notice  of  such  revoca- 
tion to  the  defendant's  attorney. 

e.  By  the  former  practice,  the  plaintiff  could  not  move  to  chan^  the  venue 
(the  place  of  trial  named  in  the  complaint),  (16  Johns.  149) ;  but  if,  before  the 
trial,  he  discovered  that  he  had  laid  his  venue  in  the  wrong  county  (named 
the  wrong  countv  as  the  place  of  trial  in  the  complaint),  he  might  amend,  as 
of  course  (ib.  and  7  Ck>W.  164  a) ;  and  now  if,  by  the  demand  of  the  defendant 
or  otherwise,  the  plaintiff  is  made  aware  that  the  county  named  by  him  in  his 
complaint  is  not  the  proper  county,  and  he  is  desirous  of  inserting  the  proper 
county,  he  may  so  amend,  of  courae,  at  any  time  wiibin  the  time  allowed  by 
section  172  for  amendments  of  course ;  and  if  he  permit  that  time  to  elapse, 
and  afterwards  desire  to  change  the  place  of  trial  named  in  the  complaint,  he 
should  make  a  motion  for  leave  to  amend  his  complaint  in  that  respect. 

2.  Ab  to  chansing  the  place  of  trial  for  the  convenlenoe  of  witneasea,  or 
because  an  impartial  trial  C€Uinot  be  had  in  the  county  deaignated  in 
the  complaint  as  the  place  .of  trial 

d.  There  is  no  distinction  between  action  ex  contractu  and  actions  ex  deUcto^ 
in  respect  to  granting  and  refusing  motions  to  change  the  place  of  trial. 
Where  there  are  several  defendants,  they  should  all  join  in  the  motion  (6 
Wend.  508 ;  1  How.  156),  unless  some  have  suffered  a  default,  in  which  case 
Uie  others  mav  move  alone  (12  Wend.  200).  So,  where  the  action  is,  in  form, 
against  several,  and  process  nas  been  served  upon  some  only,  the  defendant 
eerved  mav  make  the  motion  (4  Hill,  62,  note).  And  in  a  joint  action  against 
the  several  parties  to  a  bill  or  note,  under  section  120,  the  motion  maybe 
made  by  any  one  of  the  defendants  (Laws  1841,  p.  272,  ^  1) ;  although  before 
the  act  last  referred  to,  tne  rule  was  otherwise  (19  Wend.  700 ;  see  4  Hill,  C^, 
note).  The  plaintiff  cannot  move  to  change  the  place  of  trial  (16  Johns.  149), 
but  he  may  change  it  bv  amending  his  compliant  of  course,— (i6.  /  7  Cowen, 
164,  a),— or  by  motion  for  leave  to  amend. 

e.  Motion,  when  ksd  how  made.— The  motion  cannot  be  made  until  after 
issue  (MerriUY.  OrinneU,  10  How.  82;  Hubbard  v.  ^at,  Ins.  Co.,  11  id,  149; 
SSnchman  v.  BuHer^  7  id.  462 ;  Hartman  v.  Spencer,  5  How.  185 ;  Rule  58). 

/.  It  is  not  necessary  to  make  a  demand  in  writing,  to  have  the  trial  in  the 
'  proper  county,  before  making  a  motion  to  change  the  place  of  trial  for  the 
oonv^ehce  of  witnesses  (7  How.  464). 

p.  In  an  action  on  a  promissory  note,  the  county  of  trial  stated  in  the  com- 
plaint, was  Albany,    llie  plaintiff  redded  in  Schenectady  county ;  the  defend- 


Digitized  by 


Google 


§  126.]  PLAOE  OF  TRIAL.  149 

ant  in  Schoharie  county;  the  defendant  in  doe  time  demanded  lo 
haye  the  county  of  trial  changed  to  the  proper  county,  and,  after 
aervice  of  his  answer,  moved  to  **  change  the  phiice  of  trial  from  Albany 
to  Schoharie."  The  affidavit,  served  with  the  notice  of  motion,  set 
out  the  tBuct  as  to  places  of  the  parties*  residence,  the  demand  to  have  the 
place  of  trial  changed  to  the  proper  county,  and  the  farther  fitct  that  the  de- 
fendant had  a  large  number  of  material  witnessea  residing  in  Schoharie.  Im- 
mediately after  me  service  uf  this  notice  of  motion,  the  plaintiff  served  an 
amended c(»nplaint, — the  amendment  beingthe substitution  of  Schenectady 
for  Albany  county  as  the  place  of  trial.  The  defendant  did  not  serve  an 
amended  answer,  and  when  the  motion  came  on,  it  was  objected  by  the  plain- 
liff  that  it  could  not  be  heard,  as  the  cause  was  not  at  isdue.  It  was  held, 
however,  that  the  cause  was  at  issue  when  the  defendant  served  his  notice  of 
motion,  and  that  the  plaintiff's  amendment  was  without  prejudice  to  the  pro- 
ceedings alreadj  had,  and  its  only  effect  was  to  deprive  the  defendant  of  one 
ground  on  -which  he  moved,  llie  motion  was  heard  and  granted  (TM  y. 
CnmHoeO,  12  How.  79). 

a.  BfTAYiNqr  FBOCEEDiNGS  FOB  THE  FUBP08B  OF  MOTION.— The  defendant,  if 
circumstances  require  it,  may  obtain  an  order  to  stay  the  proceedings  for  the 
puipose  of  making  the  motion.  But  no  such  order  will  be  granted,  unless  it 
shall  appear  from  uie  papers  that  the  defendant  has  used  due  diligence  in  pre- 
ptring  the  motion  for  the  earliest  practicable  day  after  issue  joined  (Rule  58). 
The  plaintiff  may  get  the  order  to  stay  proceedmgs  revoked,  by  presenting  to 
and  filing  with  the  officer  by  whom  it  was  granted,  an  affidavit,  snowing  sudb 
facts  as  will  entire  him,  according  to  the  practice  of  the  court,  to  retidn  the 
place  of  trial  (Rule  58).  And  he  must  give  immediate  notice  of  such  revoca- 
tion to  the  defendant's  attorney  (lb.)  But  he  cannot  treat  the  order  obtahied 
by  the  defendant  as  a  nullity,  on  the  ground  that  the  papers  on  whidi  it  was 
procured  fell  to  conform  to  the  requisites  demanded  by  uie  rule,  in  respect  to 
aelay,  although  the  effect  of  the  order  be,  to  throw  the  cause  over  both  the 
circuit  in  the  county  designated  in  the  complaint  as  the  county  of  trial,  and 
that  in  the  county  to  which  it  is  proposed  to  be  changed  (22  Wend.  d^SS). 

b,  Thk  motion.— The  motion  to  change  the  venue  is  founded  on  affidavit, 
whidi  must,  in  general,  be  made  by  defendant  himself,  though,  under  special 
drcumstances  to  be  set  forth  in  the  affidavit,  it  has  been  held  sufficient  when 
made  by  his  attorney  in  the  action  (4  Hill,  64,  note).  If  the  motion  is  ground- 
ed on  the  convenience  of  witnesses,  the  affidavit  should  state  the  name  of  the 
witnesses  residingin  the  county  to  which  the  defendant  ^ks  to  clumge  the 
venue  (6  Cowen,  389),  and  their  residences  (8  Hill,  445),  stating  the  town,  vil- 
lage, or  particular  place  of  residence,  in  addition  to  the  coun^  (1  How.  195) ; 
and  that  each  and  every  of  them  is  material  to  the  defence,  as  the  defendant 
is  advised  by  counsel,  and  verily  believes  (3  Wend.  425;.9  Jd  481 ;  1  Hill» 
668) ;  and  without  the  benefit  of  the  testimony  of  each  and  every  of  them,  ha 
cannot  safely  proceed  to  trial,  as  he  is  advised  by  counsel,  and  verily  believes 
(8  Wend.  425  ;  9  /<!  481) ;  that  he  has  fhlly  and  feu-ly  stated  the  case  to  hii 
counsel,  giving  the  name  and  residence  of  such  counsel  (Rule  21 ;  4  How.  86 ; 
8  2b.  418 ;  6  id.  296 ;  1  Code  Rep.  117),  and  has  fully  and  fairly  disclosed  to 
him  the  fects  which  he  expects  to  prove  by  each  and  every  of  his  witnesses 
(9  Wend.  10  ;  1  How.  55,  70,  165;  1  Hill,  668);  and  that  he  has  a  good  and 
substantial  defence  on  the  merits  (1  How.  162),  as  he  is  advised  by  his  said 
counsel,  and  verily  believes  (4  Hill,  64,  66 ;  1  How.  62).  The  affidavit  should 
also  state  the  name  of  the  county  designated  in  the  complaint  as  the  county  of 
trial  (1  How.  184 ;  1  Hill,  668) ;  and  if  not  made  by  all  the  defendants,  it  should 
show  the  reason  why  it  is  not  so  made  (1  How.  156 ;  see  ante,  p.  148  a).  In 
addition  to  what  lias  usually  been  stated  in  the  affidavits  concendng  venue, 
either  party  may  state  the  nature  of  the  controversy,  and  show  how  nis  wit- 
neMee  are  material ;  and  may  also  show  where  the  cause  of  action,  or  the  de- 
fence, or  both  of  them,  arose ;  and  those  facts  will  be  taken  into  consideration 
by  the  court,  in  fixing  the  place  for  trial  (Rule  59).  The  affidavits  as  well 
mose  in  support  as  those  m  opposition,  should  state  what  is  expected  to  bs 
ivoved  by  the  witnesses  {Amer.  tSx,  ffk.  v.  WU,  22  How.  29). 
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a.  The  cosiyei^nce  of  plaintifirBKitneflseB  residine  out  of  the  State  will  not  be 
regarded  as  ground  for  denving  the  defendant's  application  to  change  the  place 
ofUial  (N,  fZinc  €h.  y.^Bihod^S  Abb.  147). 

b.  The  county  in  which  the  witnesses  reside,  rather  than  the  distance  they 
will  have  to  travel,  must  goyern,  on  motions  to  change  the  place  of  Uial 

t    (People  V.  Wright,  3  Ck)de  R  76 ;  5  JBlow  23). 

I         c.  In  deciding  motions  to  change  the  place  of  trifQ,  "  courts  now  look  be- 

I  yond  the  affidavits  of  the  parties  and  the  advice  of  their  counsel,  to  the  cause 
of  action  and  the  defence,  to  ascertain  what  is  to  be  tried,  and  determine  fnnn 
a  view  of  the  whole  case  as  presented  by  the  pleadings  and  affidavits,  whether 
a  change  of  the  place  of  trial  will  really  accommodate  and  be  most  convenient 
for  the  greatest  4iumber  of  witnesses,  who,  in  the  reasonable  and  proper  exer- 
cise of  care  and  prudence  in  the  preparation  for  trial,  will  be  required  to  at- 
>^  tend  the  circuit "  (King  v.  VandermUy  7  How.  385).  In  determining  such 
^  motions,  the  convenience  of  witnesses  is  the  main  consideration,  though  the 
dispatch  or  delay  in  the  trial  of  the  action,  by  the  change,  is  not  to  be  wholly 
overlooked.  (lb.)  And  it  seems  that  the  objection  to  changing  the  place  of 
.  trial  to  the  ciij  and  county  of  New  York,  on  account  of  the  pressure  of  busi- 
ness in  that  city,  and  apprehended  delays  in  the  trial,  may  be  obviated  by 
^mnting  an  election  to  the  parties  to  substitute  an  adjoining  county.  Kings, 

t  ^Kichmond,  Westchester,  or  Rockland  (Ooodrich  v.   VandemU,  7  How.  407). 

\  The  place  of  trial  of  a  transitory  action  should  be  in  the  county  where  the 
principal  transactions  between  the  parties  occurred,  unless  the  preponderance 
of  witnesses  is  so  sreat  as  to  warrant  the  court  to  retain  the  place  of  trial  in 
another  coun^(jfo.  /  Jordan  v.  OarrisoUy  6  id,  6).  Therefore,  where  in  a 
-  '  '  lk'angit4nT/  adwk  the  plaintiff  resided  in  Ulster  and  the  defendant  in  Orleans 
county,  and  theplace  of  trial  named  was  Ulster  county,  and  the  defendant  moved 
to  have  the  place  of  trial  changed  to  Orleans  county,  and  swore  to  sixteen  wit- 
nesses residing  in  Orleans  county ;  a^d  the  plaintiff  opposed  the  motion  on 
an  affidavit  drawn  in  the  usual  form,  swore  to  eighteen  witnesses  residing  in 
Ulster,  and  then  stated  that  he  expected  to  prove  by  Schoonmaker,  one  of  the 
witnesses,  the  sale  of  the  demand  to  the  plaintiff, — that  he  expected  to  prove 
rby  six  other  witnesses  the  value  of  the  woodwork  of  the  wagons ;  by  nine 
others,  acknowledgments  of  the  defendant,  made  at  various  tunes,  that  the 
work  had  been  sold  to  him,  and  his  promises  to  pay  therefor ;  and  by  one 
Other  witness,  the  handwriting  of  the  defendant  to  certain  letters,  written  by 
the  defendant  to  Schoonmaker  on  the  subject  of  the  property.  Hurls  J.,  grant- 
ed the  motion.  (Id), 

d.  Very  little  feliance  can  be  placed  upon  an.  allegation  of  the  materiality 
of  witnesses,  unless  it  be  shown  wherein  they  are  material  (Th^  People  v.  Hayes, 
7  How.  248).  But  the  place  of  trial  may  be  changed  upon  such  an  affidavit, 
when  no  witnesses  are  shown  to  reside  in  the  county  named  in  the  complaint 
as  the  county  of  trial.  (Id.)  In  HuU  v.  BuU  (1  Hill,  671),  a  motion  was  made 
to  change  the  venue  from  Alleghany  to  Cattaraugus,  on  an  affidavit  that  the 
defendant  had  fifteen  witnesses  in  the  latter  county.  It  was  shown,  in  oppo- 
sition, that  the  defendant's  witnesses  resided  nearer  to  the  court-house  in 
Alleghany  than  to  the  court-house  in  Cattaraugus ;  viz :  twenty-five  miles 
from  the  former,  and  twenty-seven  miles  from  the  latter.  But  the  court 
granted  the  motion,  and  Bronson,  J.,  said,  "  On  a  question  of  venue,  we  look 
to  the  county  in  which  the  witnesses  reside,  rather  tiian  the  distance  they  will 
have  to  travel.  As  a  general  rule,  the  convenience  of  witnesses  will  be  best 
consulted  by  having  the  trial  in  the  county  where  they  reside.  That  course 
will  be  less  likely  to  disturb  their  social  and  business  relations  than  calling 
them  to  a  foreign  county."  This  case  was  cited  and  approved  by  Parker,  J.,, 
in  The  People  v.  Wrwhi  (3  Code  R  75 ;  5  How.  83 ;  and  see  BeardOey  v.  Dickr 
erwn,  4  How.  81).  The  court  cannot,  on  a  motion  to  change  the  place  of  trial 
for  the  convenience  of  witnesses,  order  a  change  for  the  reason  that  the  pro- 
per county  is  not  designated,  no  previous  demand  to  change  having  been 
made  (Eow^  v.  Lasher,  17  How.  520). 

e.  Offoseno  tbb  Motion.— The  plaintiff  may  resist  the  motion,  by  an  affi- 
davit showmg  material  witnesses  (1  How.  56)  residing  in  the  county  named 
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in  the  oomplamt  m  the  oooaty  of  trial  (2  Gaines*  R  874 ;  S  kI.  06 ;  8  Johns. 
481 ;  7  Cowen,  102 ;  19  Wend  10).  But  he  must  swear  unqualifiedly,  that  be 
has  witnesees  in  or  near  the  county  named  in  the  complaint  as  the  county  of 
trial,  of  an  equal  number  with  thoee  of  the  defendant,  or  a  greater  number, 
or  the  pUce  of  trial  will  be  changed  (12  Wend.  294).  And  the  residence  of  a 
greater  number  of  witnesses  in  an  adjoining  State,  adjacent  to  the  pUce  of 
trial  named  in  the  complaint,  is  not  sufficient  to  retain  the  place  of  trial  (8 
Wend.  282 ;  6  id  541 ;  4  Hill,  68,  note).  It  is  no  answer  to  a  motion  to  changa 
the  place  of  trial  that  by  granting  it  the  phiintiff  will  lose  a  trial  or  a  term, 
where  the  defendant  is  not  chargeable  with  laches ;  and  even  where  he  is  so 
dianeable,  his  neglect  must  be  such  as  to  produce  the  dehiy,  or  the  motion 
will  be  granted  (Lynch  v.  Mo$her,  4  How.  86 ;  22  Wend.  615).  Formerly  It 
was  no  answer  to  the  motion,  that  the  cause  was  at  issue  on  demurrer  only 
(SfiiU,  382) ;  but  now,  see  Qould  y.  Chapin,  2  Ckxle  R  107.  And  where,  on 
motian  to  chanfe  the  yenue  from  the  county  of  0.  to  the  county  of  C.  the 
defendant's  affloayit  stated  that  the  sction  was  brought  to  recover  for  Rerricea 
.as  attorney,  rendered  by  the  plaintiff  while  residing  m  the  county  of  C,  that 
the  defendant  had  twenty  witnesses  in  the  latter  county,  and  that,  if  the  plain- 
tiff ohould  claim  to  have  more  than  one  witness  (naming  him),  in  the  county 
of  O.  the  others  could  ooly  be  material  for  the  purpose  of  proying  the  value 
of  the  plaintiff's  services,  which  could  as  well  be  proved  by  witnesses  residing 
in  ^be  county  of  C. ;  and  the  plaintiff,  in  opposition  to  the  motion,  swore  to 
twenty-five  vritnesses  in  the  county  of  O..  ten  of  whom  were  attorneys,  bat 
omitted  to  answer  the  matters  specially  set  forth  in  the  defendant'8  affidavit, 
^the  motion  was  granted  (5  HUl,  509 ;  1  How.  73).  The  couil.  hi  deciding 
4ie  motion,  will  consider  the  convenience  of  witnesses  (4  Weno.  iM ;  9  ii 
4S1 ;  1  Hill,  <m.  671) ;  and  where  the  plafaitiff  outnumbers  the  defendant  in 
witnesses  (12  Wend.  294 ;  1  Hill,  666,  671),  or  sweare  to  an  equal  number  (5 
Cow.  414 ;  12  Wend.  291),  the  motion  will  be  denied  {Austin  v.  UinMey.  18 
flow.  576) ;  but  not  under  all  circumstances  (5  Hill,  509 ;  1  How.  73).  8o  where 
it  is  dear  that  the  defendant's  object  is  merely  delay  {\2  Wend.  298 ;  22  idL 
415 ;  10  id,  571),  or  where  his  affldayit  is  defective  (19  Wend.  017 ;  9  t<;.  431 ;  28 
id.  680 ;  2  Hill,  359),  the  motion  will  be  denied.  And  where,  in  a  common 
action  of  assumpsit,  the  defendant  swore  to  seventy -eight  witnesses  as  mate- 
rial to  his  defence,  it  was  considered  a  fraud  upon  the  court,  the  nature  of  the 
action  not  being  fully  explained  to  satisfy  the  court  that  the  number  of  wit- 
nesMB  was  necessary  (1  How.  122 ;  4  Hill,  536). 

a.  Where  a  party  meets  an  application  made  by  Ms  adversary  to  chan^  the 
yenue,  by  a  stipulation  not  to  giye  any  eyidence  except  as  to  facts  occumng  in 
the  county  where  the  yenue  i^  laid,  the  venue  will  not  be  changed  (Smith  v, 
AwrOL,  1  Barb.  28).  • 

5.  Where  the  plaintiff  undertook  to  bear  all  the  expenses  of  bringing  the 
defendant's  witnesses  to  the  county  where  the  venue  was  laid,  the  motion  to 
change  was  denied  (Worthy  v.  Oitbert,  4  Johns.  492).  But  in  another  case  it 
is  said  that  the  tenue  will  not  be  retained  if  it  ouj^ht  to  changed  for  the  conye- 
juence  of  witnesses,  on  the  adverse  party  stipulating  to  pay  the  expenses  of  de- 
fendant's witnesses  (Bathbone  v.  Harman,  4  Wend.  208). 

motion  to  change  the  venue,  together 
plaintiff  amended  his  declaration  by 
and  it  appeared  on  the  motion  that  the 
esses  to  retain  the  venue  in  the  latter 
time  to  serve  new  papers  since  the 
lotion  was  denied  (1  Ilill,  374).  And 
the  plaintiff  agreed  to  change  the  yenue, 
provided  he  would  accept  short  notice 
idant  could  not  show  it  to  be  impossi- 
notice  (2  Wend.  498).  So,  where  the 
d  before  the  motion  was  actually  made, 
was  held  to  defeat  the  application* 
order  stajring  proceedings  (4  Hill,  69, 
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a.  Where  the  ground  of  the  motion  is  that  a  fiur  and  hnpartial  trial  cannot 
be  had  in  the  county  named  in  the  complaint  as  the  place  of  trial,  this  fiict 
must  be  made  to  appear  to  the  court  very  conclusively,  in  order  to  induce  it 
to  change  the  venue.  Accordingly,  the  motion  was  refbsed  where  it  was 
founded  merely  on  the  fi^^  that  the  sheriff  of  the  county  was  a  party  to  the 
suit  (2  Caines'  R.  46),  or  that  the  corporation  of  the  city  of  New  York  was  a 
party,  where  the  venue  was  laid  in  that  city  (2  Johns.  Gas.  335),  or  in  an  action 
for  slander  or  libel  that  a  violent  party  spirit  prevailed  in  a  county  (1  Cainee* 
R  487).  And  the  existence  of  a  strong  popular  excitement  in  the  county  on 
the  subject-matter  of  a  libel-suit,  was  held  to  be  no  cause  for  refusing  to 
change  the  place  of  trial  on  an  ordinaiy  affidavit  (2  Wend.  250;  3  Csune?  R 
127).  But  the  place  of  trial  was  changed  on  the  ground  of  excitement  after 
two  ineffectual  attempts  to  obtain  a  verdict  in  the  county  where  it  was  laid 
(12  Wend.  203).  And  it  was  held  sufficient  cause  to  change  the  place  of  trial, 
that  the  circuit  judge  of  the  district  where  the  venue  was  laid,  was,  previous 
to  his  appointment,  counsel  in  the  cause  (2  Wend.  290 ;  but  see  note  to  §  2d>. 
A  supposed  excitement  or  prejudice,  whieh  makes  it  doubtful  whether  a  &ir 
and  impartial  trial  can  be  had  in  the  county  to  which  it  is  moved  to  chanse 
the  place  of  trial,  is  no  cause  for  refusing  the  motion.  The  inability  to  ohUuR 
a  fkir  and  impartial  trial  must  be  clearly  established.  Ordinarily,  an  actual 
experiment,  by  way  of  trying  the  cause,  or  attemptinxr  to  impannel  a  jury, 
should  first  be  made  {Pecfle  Y.WrigM,  8  Code  R  75;  5  How.  23);  but  the  pre- 
liminary is  not  required  m  every  case  {Budge  v.  Nartham^  20  How.  248). 

b.  The  intention  of  the  court  to  change  the  place  of  trial  of  an  action  will 
not  be  inferred  fh)m  the  mere  fact  that  the  court  has  made  an  order  referring 
the  cause  to  a  referee  resident  of  a  county  other  than  that  named  in  the  com- 
plaint as  the  county  of  trial  (Whsder  v.  MaUkmd,  12  How.  85). 

c  Where  a  motion  to  change  the  venue  was  made  by  the  defendant,  and 
daring  the  time  the  question  was  held  under  advisem^t,  the  plaintiff  took  an 
faiguest  on  a  regular  call  of  the  calendar^there  being  no  stay  of  proceedings, 
-Mi  that  the  plaintiff  was  vrregviafr.  The  plaintiff  took  the  risk  of  having 
his  proceedings  set  aside  if  the  moUon  was  dedded  against  him  (FiZiOfi  y. 
Hgna0non,  15  How.  (M)). 
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TITLE     V. 
Manner  of  Commencing  OwU  Actions. 

8ionoH  127.    ActioDB,  how  commenced. 

128.  SummoDB,  requisites  o£ 

129.  Notice  to  be  inserted  in  sommons. 

180.  Complaint  need  not  be  served  with  summons. 

181.  Defendant  unreasonably  defending. 

182.  Notice  of  lis  pendens. 
188.  Service  of  summons. 

184.  Return  of  summons. 

185.  Publication  of  summons. 

186.  Proceedings  when  part  only  of  defimdants  seared. 

187.  When  service  by  publication  complete. 

188.  Proof  of  service. 

189.  When  Jurisdiction  of  action  acquired. 

§  137.  [106.]  Actions^  how  commenced. 
Giyil  actions  in  the  courts  of  record  of  this  State,  shall  be 
commenced  by  the  service  of  a  summons. 

0.  The  <miif  mode  of  commencing  an  action  under  the  code  is  by  summons 
^  99, 127),  or  the  obtaining  a  prov&omd  remedy  (g  189 ;  iSv  parte  Ramom^  8 
Code  Bsp,  148;  Moore  y.7nayer,ib.t7fi;I¥gadtM  The 

summons  is  the  process  of  the  court,  and  should  be  governed  and  regulated  by 
the  rules  of  practice  formerly  applicable  to  a  eapku,  so  fiur  as  those  rules  can 
properly  be  made  to  apply  0l€mch4»rd  v.  S^raU^  8  How.  84). 

b.  For  the  purpose  of  issuing  a  warrant,  under  the  hon-imprisonment  act, 
the  action  is  sufficiently  commenced  hv  lodging  the  summons  with  the  sheriff; 
with  intent  that  it  should  be  served  (0reg<yry  v.  Weiner,  1  Code  Rep.  N.  8. 210). 

&  In  an  action  against  a  sheriff  for  an  escape,  the  voluntary  return  of  the 
prisener  before  the  actual  sendee  of  the  summons,  although  alter  its  delivery 
to  tiie  coroner  for  service,  is  a  good  defence ;  the  return  was  before  the  action 
was  commenced  (Wiggin  v.  Oner^  5  Duer,  118). 

dw  There  is  no  other  mode  of  bringing  a  party  into  court  against  his  will,  ex- 
cept by  the  service  of  a  sunmions.  And  where  a  plaintiff  amended  his  com- 
plaint by  adding  parties,  and  then  proceeded  to  judgment  without  serving  the 
summons  on  such  added  defendants,— held  that  he  was  irregular  {AJdn  v.  AJr 
hany  North,  R  R  Co,,  14  How.  887 ;  and  see  OHoffu  v.  Brophy,  24  id,  888). 

A  The  action  should  not  be  commenced  until  the  cause  of  action  has  accrued 
(i^fi«C^v.i9bJm«»,19I^.  Y.271;ir60^i£a9t<^Av.  0%,  4  Boew.  608). 

See  section  189,  poff. 

§  128.  [107.]  Summons.    Requisites  of. 

The  summons  shall  be  subscribed  by  the  plaintiff  or  his  at- 
torney, and  directed  to  the  defendant,  and  shall  reqaire  him  to 
answer  the  complaint,  and  serve  a  copy  of  his  answer  on  the 
person  whose  name  is  subscribed  to  the  summons,  at  a  place 
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within  the  State,  to  be  therein  specified,  in  which  there  is  a 
post-ofiSce,  within  twenty  days  after  the  service  of  the  snmmons, 
exclusive  of  the  day  of  service. 

a.  Stan^  cm  8ninnionw.~A  fifty  cent  United  States  revenue  stamp  should 
be  affixed  to  the  summona  The  court  will  vacate  the  proceedings  on  the 
ground  that  siich  a  et^mp  has  not  been  afiixed  (Oe9*rmm  JueiderkraM  v.  SdUe- 
mann^  25  Hpw.  388 ;  ectntray  Walton  v.  Bryenth,  24'  How.  857) ;  and  in  Watson 
T.  Morton  (26  How.  888),  James,  J.,  set  aside  the  proceedings  because  ^e  de- 
fendant was  not  informed,  either  by  memorandum  on  the  copy  served  or  by 
exhibition  of  the  original,  that  a  stamp  was  affixed  to  the  summons.  Sembte^ 
the  stamp  is  no  part  of  the  document  to  which  it  is  affixed,  ^id  where  a  copy 
of  a  stamped  document  is  required,  it  does  not  include  a  description  or  state- 
ment as  to  the  stamp  {Reg.  v.  Irih.  of  KeighJley^  1  New  DIag.  Cas.  527 :  8 
Q.  B.  877 ;  2  New  Sess.  Cas.  321).  • 

h.  Name  of  the  Court,  Ac— This  section  (128)  neither  directly  nor  hidirectly 
requires  that  a  summons  should  iMune  the  court  or  the  title  of  the  action ;  and 
the  form  of  summons  recopmnen4ed  by  the  commisaoners  in*their  first  report, 
contained  neither  the  name  of  the  court  nor  the  title  of  the  canse.  Neverthe- 
less, the  weight  of  opinion  seems  to  be  in  fistvor  of  Uie  insertioii  at  least  of  the 
name  of  the  court  in  the  summons.  Where  1^  summons  is  annexed  to  a  copy 
of  the  complaint,  there  can  exist  no  necessity  for  repeating  in  the  summons 
the  name  of  the  court,  or  the  names  of  the  parties ;  such  in^rmation  Is  .^sup- 
plied by  the  complaint.  But  where  the  summons  is  served  witiiout  >any 
copy  of  the  complaint,  as  provided  by  section  130,  ihen  it  becomes  n€icesisary 
to  insert  the  name  of  the  court,  and  the  names  of  the  parties  in  the  summons ; 
otherwise  a  defendant  would  be  left  in  ignorance  of  wnere  he  is  to  find  a  com- 
plaint filed,  who  is  the  plaintiff,  and  who  is  his  co-defendant  (if  any) ;  accord- 
mgly^  in  oases  wh&re  no  copy  <jf  the  complaint  woe  served  with  the  summons,  the 
court  held  that  the  summons  must  state  the  name  of  the  court  (Anon.  2  Code 
B.  75 ;  Walker  v.  Hubbard,  4  How.  154).  In  subsequent  cases  (fhm  the  re- 
ports of  which,  however,  it  does  not  clearly  appear  whether  or  not  any  ixmf 
of  the  complaint  was  served  with  the  summons),  the  distinction  between  m^ 
cases  in  which  a  copy  of  the  complaint  is  served  with  the  summons,  and  in 
which  it  is  not,  appears  to  have  been  lost  sight  of;  and  the  courts  use  lan- 
guage indicative  of  an  opinion  that,  in  alt  cotes,  the  sunmions  must  state  tite 
name  of  the  court  in  which  the  action  is  brought  {Dix  v.  Palmer,  5  How.  .288 ; 
3  Code  R  214 ;  James  v.  Kirkpatrick,  5  How.  241 ;  3  Code  R  174).  A  sum- 
mons is  not  void,  but  at  most  merely  voidable,  for  omitting  to  state  the  name  of 
the  court  It  is  not  a  statutory  retj^uisite  of  a  summons  that  it  sliall  state  tj^e 
name  of  the  court  in  which  the  action  is  brought.  The  judiciarv  act  (Ijaws 
1847,  p.  885)  does  not  apply  {Tollman  v.  Hinman,  10  How.  90).  It  happened 
in  one  case  that  the  name  of  the  court  in  which  the  action  was  brought  was 
omitted  both  in  ^he  summons  and  complaint ;  and  there  the  supreme  court 
refused  a  motion  for  leave  to  amend  by  inserting  the  name  of  that  court  ( Ward 
V.  Stringham.  1  Code  Rep.  118).  In  another  case  the  summons  was  served 
without  a  copyof  the  complaint,  and  without  the  name  of  any  court  appear- 
ing thereon.  The  defendant  demanded  a  copy  of  the  complaint,  and  one  was 
served  entitled  "  Sup.  Court."  On  motion  to  set  aside  the  proceedings,  it  was 
held  that  ttie  name  of  the  court  sufficiently  appeared ;  and  the  plaintm  was  al- 
lowed to  amend  by  entitling  the  summons  and  complaint  in  the  "  Supreme 
Court" ;  and  the  court  said  it  was  not  analogous  to  a  case  where  all  reference 
to  a  court  was  omitted  in  the  complaint  ( Walker  v.  Hvibard,  4  How.  154).  In 
this  last  case,  the  place  of  trial  named  in  the  complaint  was  not  the  city  of 
New  York ;  had  it  beeai,  the  abbreviation  "  Sup.  Court "  would  have  left  it 
4oubtf^l  whether  the  "  supreme  ^'  or  the  "  superior  "  court  was  intended  by 
the  contraction  "  sup. ;"  as  the  place  of  trial  was  out  of  the  city  of  New  York, 
.ItNs  iolsrenoe  natnrally  was  that  the  supreme  court  was  meant  Where  •a 
summoQS  was  served  which  did  not  m^itlon  the  name  of  any  court  (and 
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vWithoi|t  any  capY  of  Uie  comidunt),  the  de&ndaot  disitgardecl  it,  ^uod  (he 
;plaintin.tooklTidgment  for  want  of  an  answer,  the  court  set  the  Judgment 
aside,  ana  wHhout  requirinff  the  defendant  to  pat  in  an  affidavit  of  merits 
U^rnies  y.  KirkpaPriek,  3  €k)de  R  174 ;  5  How.  241 ;  Oroden  v.  Drm,  3  Doer, 
654).  The  court  further  held  that  the  defendant  had  not  waived  the  defect  in 
the  summons  by  laying  by  and  permitting  the  plaintiff  to  take  judgment;  be- 
cause, until  ludgment  was  entered,  the  defendant  was  not  informed  in  what 
court  the  action  was  commenced,  and  could  not  know  in  what  court  he  wa& 
to  move  to  set  the  summons  aside.  (lb.)  But  where,  after  a  summons  was 
served  (without  any  copy  of  the  complaint,  and  without  naming  any  court), 
the  defendant  save  a  general  notice  of  appearance,  it  was  held  that  he  thereby 
waived  the  delect  in  the  summons  (Dix  v.  Pitimer,  3  Code  R  214 ;  5  How.  288 ; 
Wdd  V.  Matt,  6  ui  439).  The  11th  of  the  supreme  court  rules  recosnifes,  ^y 
its  very  langua^  a  9peeial  or  Umited  retainer,  pnd  which  would  not  be  deemed 
an  appearance  m  the  action  on  the  part  of  the  defendant ;  and  if  the  defend- 
ants attorney  was  retain^  and  i^peared  only  for  the  purpose  of  moving  to 

*  set  aside  the  summons  for  irregulanty.  he  should  have  eiven  notice  of  a  qp^cial 
or  limited  retuner  and  appearance  only.  The  general  appearance  will  be  a 
waiver  of  such  irregularities  only  as  appear  on  the  ihce  of  the  summons  ( Voor- 
As!n  V.  Sofffield,  7  How.  51).  Where,  however,  the  summons  is  accompanied 
with  the  complaint  containing  a  proper  prayer  for  relief,  so  that  the  defend- 
ants cannot  be  misled  or  prejudiced  by  me  irr^ularity  in  the  summons,  the 
court  win  be  reluctant  to  set  aside  the  summons  for  such  a  defect ;  and  where 
a  notice  of  motion  to  set  aside  proceedings  for  such  a  defect  was  Bigned  M.  & 
R,  attorneys  for  the  defendant,  the  court  construed  the  notice  as  a  general  ap- 
pearance in  the  action,  and  a  waiver  of  the  defect  in  the  summons  {Baxter  v. 
AmokL,  9  How.  445). 

a.  AiwwifHng  sonmioiiB. — A  mistake  In  the  form  of  a  summons  has  been 
held  not  within  §  172  (Dibblee  v.  Mason,  1  Code  R  37) ;  therefore,  where  in  an 
action  on  contract,  to  recover  the  price  of  goods  sold  and  delivered,  the  summons 
dSd  not  state  the  amount  for  which  judgment  would  be  demanded,  but  stated 
that  the  pluntiff  would  apply  to  the  court  for  the  relief  demanded  in  the  com- 
I^unt,— on  motion  for  Judgment,  it  was  held  that  the  mistake  in  the  summons 
could  not  be  disregarded ;  and  the  motion  was  denied.  Although  the  court 
may  have  the  power  to  amend  the  summons,  it  could  only  be  done  on  motion  to 
amend  it  (McCrane  v.  MouUon,  3  &md.  736 ;  AUen  v.  AUen,  14  How.  248).  In 
t)ie  former  case  pliuntifTs  attorney,  after  service  of  the  summons,  discovered  a 
mistake  therein;  he  made  the  requisite  amendment,  of  course,  and  re- 
served the  summons.  The  defendant  moved  to  set  aside  the  amended  summons. 
Mason,  J.,  with  the  concurrence  of  all  the  justices  of  the  superior  court,  granted 
the  motion,  and  held  that  a  summons  cannot  be  amended  without  leave  of  the 
court  Section  172  does  not  apply  to  a  summons;  which  is  not  a  pleaduig> 
but  a  process.  The  power  of  amendment  is  in  terms  confined  to  the  court,  by 
§173. 

h.  In  one  case  {Davenport  v.  RusM,  2  Code  R  82),  where  a  party  served  a 
summons  which,  before  any  proceedings  had  been  taken  thereon,  he  discovered 
to  be  irregular,  and  thereupon  served  an  amended  summons,  it  was  held  in  a 

.  county  court,  that  there  was  no  objection  to  such  a  course.  The  case  is  nit  very 
fhlly  reported ;  but  it  seems  to  have  been  decided  on  the  express  ground  that 
the  defendant  was  noi  pr^udiced,  and  is  therefore  perhaps  not  inconsistent  with 
the  other  decisions. 

e.  Where,  by  settinj?  aside  a  summons  and  complaint  as  irregular,  the  plain- 
tiff would  be  bKarred  of  his  right  of  action  by  reason  of  the  statute  of  limitations, 
the  court,  instead  of  settmg  the  proceedings  aside,  will  permit  an  amendment  to 
be  made  on  payment  of  costs  ( Weare  v.  Sioeum,  1  Code  Rep.  105,  3  How.  379). 
8^  note  to  section  142,  Complaint  mttst  agree  with  mmmom, 

d.  .MtexMnm-.—It  seems  that  if  there  is  a  misnomer  of  Uie  defendant  (ezeept 
in  cases  conung  within,  section  175)  'm  the  summons,  he  may  take  advantage 
,<¥f  it^lyy  motion  to  set  aside  the  summons.  It  is  donbtAil  whether,  ui^dfir  the 
code,  ttie  fiirmer  remedy  in  such  case,  of  a  plea  in  abatement  exists  (Omrdner 
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T.  Otark,  6  How.  440;  BOiottY.  Hart,  7  id.  96).  Theee  cases  wen  in  the  bu- 
preme  court  After  an  elaborate  review  of  Uie  qoeetion  it  was  held  by 
Woodruff,  J.,  in  the  superior  court,  that  a  motion  to  set  aside  for  misnomer 
could  not  be  entertained  (MWer  y.  StetHner,  7  Boew.  692 ;  22  How.  518 ;  see  20 

N.  Y."" 


a.  Bubeoxiption. — With  reference  to  that  portion  of  the  section  which  re- 
quires the  summons  to  5e  subscribed  by  the  plaintiff  or  his  attorney,  it  was 
held  that  the  attorney  there  mentioned  meant  an'  attomey-at-law  ;  and  where 
the  summons  was  uffned  by  a  person  hot  an  attomey-at-law,  with  the  plain- 
tiff's name,  "  by  I.  Q.  Cramer,  agent,"  it  was  held  that  the  requirements  of 
the  statute  had  not  been  complied  with  (Weare  y.  Slocum,  1  CJode  Rep.  106 ;  3 
How.  397).  Where  an  infant  was  plamtiff,  and  sued  bj  guardian,  it  was  held 
that  the  attorney  conducting  the  suit,  although  not  stnctly  the  attorney  of  the 
plaintiff,  naight  neyertheless  subscribe  the  summons  (HSU  y.  Thaeier,  2  Code 
Rep.  8;  3  H^w.  407).  The  original  summons  should  be  subscribed  by  the 
plamtiff  or  his  attorney :  the  name  of  the  attorney  beinff  printed  on  the  sum- 
mons is  sufficient  {Mia.  Lift  Ins,  Co.  y.  Bow,  10  Abb.  200,  n;  Saundenon  y. 
Jaekscm,  3  Esp.  180;  2  B.  &P.  238;  Sehnmder  r.  Ifarris,  2  M.  &  8.  286;  (xnUra, 
Farmert^  Loan  Co.  yj  Dickson,  9  Abb.  61 ;  17  How.  477J.  Where  the  summons 
is  ngned  by  the  firm  name  of  two  attorneys,  who  are  in  partnership,  and  the 
complsdnt  served  with  the  summons  is  signed  with  the  indiyidual  name  of 
one  of  such  attorneys  only,  and  all  subsequent  notices  and  pi^rsin  the  action 
are  signed  by  such  indiyidual  name  of  such  attorney,  the  court  may,  after 
Judgment,  amend  the  summons  by  substitutingthe  indiyidual  name  of  the  at- 
torney for  such  firm  name  (Sluyter  y.  amith,  2  Bosw.  673).. 

h.  After  answer  of  tltla — Where,  after  an  answer  of  title  in  a  Jus^ 
tice*s  court,  an  action  for  the  samb  cause  of  action  is  commenced  in  the  su- 
preme or  a  county  court,  the  summons  should  allude  to  the  suit  before  the 
Justice  by  some  suitable  averment  (Boyoe  v.  Brown,  3  How.  391).  But  its 
.omitting  to  do  so,  is  not  such  an  irregularity  as  will  entitie  the  defendant  to 
move  to  set  it  adde. 

c,  Rapmentatlve  Character. — It  is  presumed,  that  where  a  party  sues  or 
is  sued,  in  a  representative  character,  the  character  in  which  he  sues  should 
be  stated  after  his  name  in  the  summons  (1  Arch.  PL  81) ;  as,  whether  he  sues 
as  trustee,  executor,  or  how  otherwise  (8  Sow.  84).' 

d.  Action  against  county. — In  an  action  asiunst  a  county,  the  defendants 

should  be  described  as  "  <^  Board  of  Supervuors  of  the  county  of ;" 

but  in  an  action  against  the  supervisors,  the  defendants  should  be  described  by 
their  individual  names,  and  by  their  name  of  office  ( Wild  y.B'd  cf  8n/perusors 
of  Ookimbia,  9  How.  316).  Wiiere,  in  an  action,  the  defendants  are  described 
as  **  The  Board  of  Supervisors,"  the  court  will  intend  the  action  \b  against  the 
county,  (lb,) 

6.  Penal  actions. — In  action  for  the  recovery  of  any  penalty  or  forfeiture, 
the  summons  should  be  endorsed  with  a  general  reference  to  the  statute  by 
which  such  penalty  is  given  (2  R  a  481,  §7;  17  Wend.  86;  4  Denio,  269). 

/.  The  object  of  this  provision  is  to  give  the  defendant  notice  of  the  offence 
for  which  he  is  prosecuted.  A  reference  to  the  statute,  as  "  of  the  internal 
police  of  the  State  "  held  not  sufficient  (Avery  v.  Slack,  17  Wend.  86).  An  iu- 
dorsement,  "  isssued  according  to  the  provisions  of  the  statute,  concerning  the 
incorporation  of  turnpike  and  plank  road  companies,  and  the  collection  of 
penalties  for  the  demandhig  and  recovering  more  than  lawfhl  toll  in  passhig 
through  toll  gates  on  such  roads,"  held  sufficient  (Marseks  v.  Seaman^  21  Barb. 
319) ;  and  in  an  action  to  recover  penalties  for  the  violation  of  the  excise 
law,  it  is  a  sufficient  endorsement  of  the  summons  if  it  state  that  such  summons 
is  issued  **  according  to  the  provisions  of  tit.  9,  p.  1.  ch.  20  of  the  statute  of 
excise  and  the  regulation  of  taverns  and  groceries  "  (Perry  v.  TynsT^  22  Barb. 
187 ;  and  see  AnioTews  v.  Harrington,  10  id.  348). 

For  the  form  of  the  summons  when  served  without  any  copy  of  the  com- 
plaint, see  section  180 ;  and  when  served  by  publication,  see  section  186. 
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§  129.  [108.]  (Ain'd  1849.)  Notice  tn  he  in$eried  in  9um- 
mona. 

The  plaintiff  shall  also  insert  in  the  sammons  a  notice,  in 
substance  as  follows : 

1.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  only,  that  he  ^ill  take  judgment  for  a  sum  specified 
therein,  if  the  defendant  fail  to  answer  the  complaint,  in  twenty 
days  after  the  service  of  the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  service  of  the  summons, 
.the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 

the  complaint. 

a,  ConstraotJon  of  sectkxL— The  phrase  "for  the  recovery  of  monej 
only,"  in  subd.  1,  means  the  recoyery  era  definite  sum  of  money  as  such,  and 
wiuumt  calling  upon  the  court  to  ascertain  anything  but  the  existence  or 
terms  of  the  contract  by  which  it  accrlied  due  (TutOe  y.  Smith,  14  How.  8M; 
6  Abh  329]^  An  action  that  requires  the  determination  of  amounts  unliquid- 
ated in  their  nature,  requiring  other  proof,  and  depending  upon  other  consid- 
erations than  such  as  appear  in  the  contract  itself,  is  not  to  be  deemed  an  action 
lor  the  recovery  of  money  only,  but  rather  an  action  to  establish  and  ascertain 
the  plaintiffs  li^^t  to  damages,  which  are  to  be  paid  in  money,  (/d)  The 
actions  referred  to  in  the  first  division  ^  are  actions  at  law,  properly  so  called, 
in  which,  from  the  nature  of  the  contract,  the  plaintiff  knows  and  can  specify 
the  sum  he  is  entitled  to  recover*'  (Oakley,  J.,  West  v.  Brmtter,  1  Duer,  647). 
"I  sappose  Bubdivifflon  1  ought  only  to  be  applied  to  Uiose  contracts  which  in 
tarmt  provide  for  the  payment  of  money"  (Barculq.  J.,  Hyde  Park  v.  TWZ^r,  8 
How.  504 ;  and  see  per  Birdseye.  J.,  The  PifrpU  v.  Bennett,  6  Abb.  848 ;  Durant 

rb.  75,  and  tn/Va). 

1  to  recover  a  penalty  given  by 

343). 

Kw,  1  CJode  Rep.  87V 

i  damages  on  the  breach  of  a 

I  breach,  and  prayed  Judgment 

I. 

act  {Doedi  v.  WuwaU,  16  How. 

^,  to  suppress  intemperance, 

Q  on  the  conmion  law-liability 

neys  collected  by  him  (TFmC  v. 

klso  seeks  to  vacate  an  agree- 
,  and  to  obtain  an  immediate 
i«,  7  How.  90). 
charges  fnxkd  (Fidd  t,  Marm,  7 

onverting  personal    property 

V.  2>r0io,8Duer,654;  TSOOeY, 
BenneU,6A\)h.943;  SaUenr. 
baU  (Levy  y.  Jfiekolat,  16  Abb. 
r.  Dunkui,  19  How.  164,  revers- 
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ing,  17  How.  OT;  Luiing  ▼.  6bn6m,  8  Abb.  878;  8  H(lt6tt;  588)';  ft^  U<ltitd4tod 
ima  unliquidated  damages ;  as  for  goods  sold,  and  for  not  receiying  goods  on  ^ 
consignment  pursuant  to  contract  {Scrtaf^  v.  Cory,  14  Abb.  864 ;  28  How.  469)k 

a.  To  recover  damages  for  firaud,  as  for  damages  for  inducing  plaintiff  t^ 
fiUse  pretences,  to  buy  a  worthless  note  {Hartshome  y.  if^wHtn,  16  Abb.  6S9,« 
or  to  porfortn  services  (Atiodl  v.  Le  Bay^  4  Abb.  488). 

b.  To  reooyer  damages  for  the  breach  of  a  contract  to  conyey  a  fiEum  and 
personal  property  (John9(m  y.  PauL^  14  How.  454) ;  upon  9ii  undertaking  of 
bail  {KeUeyy,  (hieH,  tSid.  92). 

6.  For  the  breach  of  a  contract  of  wairanty  upon  an  excdumge  of  horses 
{Dunn  y.  Bloamngdaie^  14  How.  474;  6  Abb.  840  n), 

d.  For  the  breach  of  a  contract  to  marry  (Dam  y.  Boies,  6  Abb.  15 ;  Itb- 
Dmilbld  y.  WaWi,  5  id.  e&y  JtPNef  y.  Short,  14  How.  468 ;  the  cases  of  WOUiMm ' 
y.  MtSer,  4  How.  94;  2  Code  Rep.  55;  LeopM  y.  Poph&nhMmer,  1  Code  Rep. 
39,  to  the  contrary,  are  oyerruled). 

A  Against  a  carrier  for  the  loss  of  goods  entrusted  to  him  to  carry  (F^n  y. 
muhan  Biver  R  B  Comp,,  6  How.  SOS:  Hydo  Park  y.  Teller,  8  itf.  504 ;  HBmU 
y.  HaweU,  id.  346;  Clor  y.  MaUory,!  Code  Rep.  126;  CampbeU  y.  Perkim,  4 
Selden,  438,  overruling  Tra/pp  v.  N.  T,  A  Erie  B.  B  Oomp.,  6  How.  287) ;  and' 
in  Zabriekie  v.  Smith,  (3  Keman,  333),  Denio,  J.,  says,  "  Actions  for  the  breach 
of  promise  of  marriage,  for  the  unskilfulness  of  medical  practitioners,  contrary 
to  their  ;mp1i  d  undertaking,  the  imprisonment  of  a  party  on  account  of  tlie 
neglect  of  hia  attorney  to  perform  his  professional  engagement,— &11  under 
the  head  of  actions  which  die  with  the  person,  being  considered  virtually 
actions  for  injuries  to  the  person. 

/.  "What  is  a  sofficieDt  notlca — A  notice,  in  a  summons  under  the  first 
subdivision,  that  the  plaintiff  will  take  judgment  for  a  given  sum  '*  with  in- 
terest '*  thereon  from  a  specified  day,  is  a  sufficient  compliance  with  the  pro- 
visions here  contained ;  and  while  the  legal  rate  of  interest  is  seven  per  cent; 
that  will  be  the  rate  assumed  where  not  otherwise  specified ;  it  leaves  nothing 
to  be  done  but  the'computation  of  the  legal  interest  to  the  day  the  judgment 
is  entered  (Swift  v.  De  WiU,  3  How.  280, 282 ;  1  Code  Rep.  25).  The  summons 
must  follow  one  or  the  otlier  of  the  forms  prescribed  (Bidder  v.  WfUtioek,  12 
How.  208) ;  it  cannot  follow  both^  and  if  it  do,  it  will  be  irregular ;  thus,  it 
cannot  give  notice  that  the  plaintiff  will  take  judgment  for  a  certain  sum 
aoainst  one  defendant,  and  for  the  relief  demanded  m  Uie  complaint  against 
all  the  defendants  {Baxleh  v.  Arnold,  9  How.  445)  As  the  summons  is  the  fitst 
proceedfaig  in  the  action,  and  all  subsequent  proceedings  are  supposed  to  bis 
based  upon  it,  if  the  complaint  does  not  conform  to  the  summons,  it  is  the 
complaint  and  not  the  summons  wliich  is  irregular  {Boington  v.  Lapham,  14 
How.  860 ;  TutOe  v.  Smith,  id.  395 ;  6  Abb.  329 ;  Shafer  v.  Humphrey,  15  How. 
564;  Bidd^  v.  Whitloek,  12  ui.  208;  Dacis  y.  Bates,  6  Abb.  15,  overruling  on 
this  point  Voorhies  v.  Scojleld  7  How.  51 ;  Hyde  Park  v.  TeUer,  8  id,  504>  Sea, 
in  note  to  section  142,  subd.  1,  poet:  Compmnt  must  agree  UfiA  ewnmtms  as  to 
the  nature  of  ihe  cause  of  action. 


§  130-  [1O90     (AmM  1849,  1851.)    Service  of  complaint. 

A  copy  of  the  complaint  need  not  be  served  with  the  sum- 
mons. In  such  case,  the  sninmons  mast  state  where  the  com- 
plaint is  or  will  be  filed ;  and  if  the  defendaut,  within  twenty' 
days  thereafter,  causes  notice  of  appearance  to  be  given,  and, 
in  person  or  by  attorney,  demands  in  writing  a  copy  of  the  com- 
plaint, specifying  a  place  within  the  State  where  it  may  be 
served,  a  copy  thereof  mast,  within  twenty  days  thereafter,  be" 
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served  aieoordinji^y ;  and  after  snch  serriote^,  tli^  defendflut  hat 
twefity  days  to  answer;  bnt  only  one  copy  need  be  served  on 
the  same  attorney. 

a.  FoKin  of  Smnmona — A  summons  serred  without  any  copy  of  the  com- 
plaint is  irregular  unless  it  stales  the  complaint  was  or  will  be  filed  {Pignsiet 
v.  Deneau,  2  Hilton,  584).  If  the  summons  stAte  that  a  eopy  cf  Ihe  eompkrint 
has  been  filed,  inst^Eul  of  stating  that  the  eampMrU  had  been  filed,  it  is  not 
such  an  irregularity  as  will  yitiate  ajudgment  entered  for  default  of  answer 
{HariY.  KrerMT,  2  Code  Rep.  50).  if  the  complaint  is  filed,  and  no  copy  is 
seryed  with  the  summons,  and  the  summons  instead  of  stating  where  the 
compfaunt  is  filed,  states  that  a  co;^  of  the  complaint  **  is  annexed,"  the  sum- 
mons will  be  irregular,  and  may  be  set  aside  on  motion  (Keder  y.  .osto,  80ode 
Rep.  183) ;  but  such  a  sunmions  is  not  a  nullity,  and  if  the  detect  can  be  rette^ 
died  without  doing  injustice,  and  especially  if  no  injury  has  been  occasioned 
by  the  omission,  it  is  the  duty  of  the  court  to  disregard  it  or  allow  an  amend- 
ment   (/6.) 

b.  In  what  oases  copy  Complaint  nnwt  be  aeryed. — ^The  only  cases  in  which 
the  code  authorizes  the  defendant  to  demand  a  copy  of  the  complaint,  is  where 
there  has  been  pergonal  ^ryice  of  the  sunmions,  but  no  copy  of  the  eomplamt  Aa» 
bem  mroed  vnth  it:  and  where  a  defendant  has  been  seryed  by  publication  o( 
the  summons,  and  Uie  mailing  a  copy  of  the  summons  and  complaint  addressed 
to  him,  he  is  not  entitled  as  of  course  to  demand  a  copy  of  the  complaint  to  be 
seryed  on  him,  and  to  haye  twenty  dayB  to  answer  after  compliance  with  the  de- 
mand (Maekay  y.  LaidlaWy  13  How.  129).  In  such  a  case,  the  defendant  may 
obtain  an  order  for  further  time  to  answer,  and  to  haye  a  copy  of  the  complaist 
seryed  on  him.  As,  in  such  a  case  the  complaint  is  on  file,  the  defendant  need 
not  resort  to  a  motion  to  obtain  a  copy.  If  the  defendant  does  not  demand  acopf 
of  the  complaint  within  twrmty  days  after  seryice  of  the  summons,  the  ^aint- 
iff  is  not  obliged  to  serye  a  copy  ( Engs  y.  (Mting,  2  Code  R.  79 ;  Bennett  y.  VeUch- 
er,  3  ib.  117).  But  in  such  a  case,  the  court,  on  nM>tion  of  the  defendant,  may 
make  an  order  for  a  copy  to  be  seryed ;  and  although  it  may  require  the  defend- 
ant to  pay  the  costs  of  motion,  it  will  not  oblige  him  to  swear  to  merits.  (Id,) 
Where  a  defendant  was  seryed  with  summons,  and  subsequently  by  the  sheriff 
with  an  order  of  arrest,  and  copy  complaint,  but  was  dischar^  from  the  ar* . 
rest,  because  at  the  time  of  arrest  he  was  attending  court  as  a  witness,  no  return 
of  the  seryice  of  the  order  or  complaint  was  made  by  the  sheriff,  and  the  de- 
fendant not  haying  seryed  notice  of  appearance  or  an  &nswer — the  plaintiff, 
twenty  days  after  seryice  of  the  summons,  but  within  twenty  days  from  the 
seryice  of  the  complaint,  entered  judgment  as  for  want  of  an  answer ;  and  it 
was  held  be  had  a  right  to  do  so  {Van  FeU  y.  Boyer^  7  How.  325). 

e.  Demand  of  oopy  complaint. — A  notice  of  appearance  to  which  was 
added,  **  and  I  require  all  papers  to  be  seryed  on  me  at  iny  office,  11  Wall 
St"  was  held  a  sufficient  demand  of  copy  complaint  {^wris  y.  Soley,  23 
How.  422 ;  Wakh  y.  KunheecU,  8  Abb.  418.) 

d.  W^ithin  what  time  copy  complaint  to  be  served. — Where  a  demand 
of  a  copy  of  the  complaint  was  seryed  for  one  defendant  on  1  Noyember,  and 
by  the  same  attorney  for  another  defendant  on  9  Noyember,  it  was  held  that 
^  plaintifl^  was  bound  to  serye  a  copy  of  tlie  complaint  within  twenty  days 
of  the  first  demand  (lAUe  y.  Temperty  9  How.  212). 

e.  Time  to  serve  copy  complaint  may  be  enlarged-^After  a  demand  of 
a  copy  of  the  complaint  duly  made,  the  plaintifi*  may,  on  showing  ground 
therefor,  obtain  further  time  to  furnish  a  copy  of  the  complaint  (LttUsfM  y. 
MtrwiK  or  Marin,  2  Code  Rep.  128 ;  4  How.  30C^).  But  such  order  cannot  be 
granted  «e  pcBrte,  afier  the  time  for  serying  the  complaint  has  expired  (Stephem 
V.  Moore,  4  Sand.  674). 

As  to  dismiflBtng  complaint  for  not  serying  copy,  see  section  274,  poet, 

f.  Time  to  answer  after  copy  oompUdnt  served. — After  the  complaint 
is  seryed  pursuant  to  a  demand  the  defendant  must  answer  in  twenty  days,  or 
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within  sach-ftirUier  time  as  he  may  obtain  by  order  (MdndmOe  y.  Wtnn,  5 
How.  461 ;  1  Code  Rep.  K  8. 161  iMeGhwn  y.  XMDmiM^rtft,  2  R  D.  Smith,  84. 
See  Dudley  y.  ffttbbard,2  Code  Rep.  70;  Graham  y.  McOaun,  1  Code  Rq>. 
N.  S.  45 ;  Fotiter  y.  rTSrf?,  2  Code  Rep.  30 ;  contra,  Qtrpent&r  y.  Nm  Room 
R  R  Go.y  11  How.  488 ;  and  see  note  to  section  148,  post). 

§  131.  [110.]  (Am'd  1851.)  NoUce  of  no  personal  claim. 
In  the  case  of  a  defendant  agaiust  whom  no  personal  claim  is 
made,  the  plaintiff  may  deliver  to  such  defendant,  with  the 
summons,  a  notice  subscribed  by  the  plaintiff  or  his  attorney, 
setting  forth  the  general  object  of  the  action,  a  brief  descrip* 
tion  of  the  property  affected  by  it,  if  it  affects  specific,  real,  or 
personal  property,  and  that  no  personal  claim  is  made  against 
such  defendant,  in  which  case  no  copy  of  the  complaint  need 
be  served  on  such  defendant,  unless  within  the  time  for  answei^ 
ing,  he  shall,  in  writing,  demand  the  same.  If  a  defendant  on 
whom  such  notice  is  served,  unreasonably  defend  the  action^ 
he  shall  pay  costs  to  the  plaintiff. 

a.  The  omission  of  the  plaintiff  to  serye  the  notice  prescribed  by  this  section 
does  not  depriye  the  court  of  the  power,  in  equity  cases,  to  award  costs  against 
a  defendant  upon  whom  a  copy  of  the  complaint  has  been  seryed  for  unrea- 
sonably defending  the  action  (&ijfora  y.  Brophy,  24  How.  379). 

6.  As  to  the  seryice  of  the  notice  of  the  object  of  the  action,  the  law  proyides 
no  fee,  and  the  sheriff  stands  as  to  i&at  precisely  as  any  other  person.  When 
such  seryice  is  actually  rendered  by  the  sheriff,  or  by  any  other  person  than 
the  party  or  his  attorney,  I  can  see  no  objection  in  allowm^  to  the  preyailine 
party  a  reasonable  sum  for  such  seryice  as  a  disbursement,  if  separately  stated 
and  duly  yerified.  *  *  *  Under  no  color  of  pretense  can  there  be  any 
allowance  for  copy  of  the  notice.  The  seryice  is.  the  only  matter  which  can 
be  allowed,  and  for  that  one  half  the  sum  allowed  for  serying  the  summons  I 
deem  sufficient  The  pertificate  of  seryice  should  be  embodied  in  the  return 
to  the  summons,  but  whether  it  be  or  not,  no  fee  is  proyided  for  it,  and  none 
can  be  allowed  (James,  J.,  Benedict  y.  Warriner,  14  How.  570).  If  the  seryice 
is  by  the  sheriff,  the  compensation  cannot  be  allowed  as  a ''  sneriff's  fee."  The 
superior  court  allows  87K  cents  for  the  seryice  of  such  notice,  when  it  is  shown 
to  be  a  necessary  and  reasonable  disbursement  {OaUagher  yJ^an,  2  Sand.  746 ; 
8  Code  Rep.  208).  No  charge  for  certificate  of  seryice  is  aUowed.  The  certifi- 
cate of  seryice  of  the  notice  of  the  object  of  the  action  is  usually  included  in 
Uie  certificate  of  the  seryice  of  the  summons.    (Id.) 


*  §  182.  [111.]  (Am'd  1849,  1851,  1857,  1868,  1862.)  ITotice 
of  lis  pendens.  Action^  when  deemed  commenoed.  Removal 
of  notice. 

In  an  actipn  affecting  the  title  to  real  property,  the  plaintiff, 
at  the  time  of  filing  the  complaint,  or  at  any  time  afterwards, 
or  whenever  a  warrant  of  attachment,  under  chapter  four  of 
title  seven,  part  second  of  this  Oode,  shall  be  issued,  or  at  any 
time  afterwards,  the  plaintiff,  if  the  same  be  intended  to  affect 

•  Amended — See  Appendix. 


Digitized  by 


Google 


§   133.]  Ue  PSNDRN8.  161 

real  estate,  may  file  with  the  clerk  of  each  county  in  which  the 
property  is  sitnated,  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties,  the  object  of  the  action, 
and  the  description  of  the  property  in  that  county  affected 
thereby  ;  and  if  the  action  be  for  the  foreclosure  of  a  mot  tgage, 
such  notice  must  be  filed  twenty  days  before  judgment,  and 
must  contain  the  date  of  the  mortgage,  the  parties  thereto,  and 
the  time  and  place  of  recording  the  same.  From  the  time  of 
filing  only  shall  the  pendency  of  the  action  be  constructive  no- 
tice to  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby ;  and  every  person  whose  conveyance  or  incumbrance 
is  subsequently  executed  or  subsequently  recorded,  shall  be 
deemed  a  subsequent  purchaser  or  incumbrancer,  and  shall  be 
boimd  by  all  proceedings  taken  after  the  filing  of  such  notice, 
to  the  same  extent  as  if  he  were  made  a  party  to  the  action. 

For  the  purposes  of  this  section  an  action  shall  be  deemed 
to  be  pending  from  the  time  of  the  filing  of  such  notice; 
provided,  however,  that  such  notice  shall  be  of  no  avail,  unless 
it  shall  be  followed  by  the  first  publication  of  the  summons  on 
an  order  therefor,  or  by  the  personal  service  thereof  on  a  de- 
fendant within  sixty  days  after  such  filing. 

And  the  court  in  which  the  said  action  is  pending  may,  in 
its  discretion,  at  any  time  after  the  action  shall  have  become 
abated,  as  is  provided  in  section  number  one  hundred  and 
twenty-one,  on  good  cause  shown,  and  on  application  of  any 
party  aggrieved,  after  the  action  shall  have,  become  abated,  as 
is  provided  in  section  one  hundred  and  twenty-one,  direct  the 
notice  authorized  by  this  section  to  be  removed  from  record 
by  the  clerk  of  any  county  in  whose  oflSce  the  same  may  have 
been  filed. 

a.  The  notice  under  this  section  appUes  only  to  parties  to  the  action  and 
porchasers  from  them  9ubaequ&at  to  the  notice  being  filed  (The  People  y.  Can- 
cOif,  8  Abb.  128 ;  see  Chapman  v.  Went,  17  N.  Y.  125).  It  is  a  statute  substitute 
Ibr  adnal  notice  {HaU  v.  IXelecm,  14  How.  82) ;  and  is  as  effectual  against  any 
disposition  of  the  prop^iy  described  in  it  as  an  ini  unction  (8tet)ene(m  v.  Fayer- 
waiher,  21  How.  449).  A  purchaser  from  the  defendant  is  bound  by  the 
decree  in  the  action  {ffamnaUm  y.  Blade,  22  Barb.  162 ;  and  see  Zeiter  y.  Bote- 
man, 6  »ti  183;  Oriawold  y.  Miller,  15  id.  520).  Perhape,  for  a  plaintiff  to  re- 
tain the  benefit  of  the  notice  filed  under  this  section,  he  must  prosecute  his 
action  diligently  (see  Myriek  y.  Selden,  86  Barb.  15). 

b.  Prior  to  the  amendment  of  this  section  in  186^,  it  was  held  that  the  filing 
a  notice  under  this  section  did  not  charge  the  grantee  of  an  equity  of  redemp- 
tfon  onlte  prior  to  the  conveyance,  the  grantor  had  been  served  with  th« 

'  lommons  in  the  action  (BuOer  y.  TomUne(m,  88  Barb.  641;  15  Abb.  88 ;  Bur- 
roughs v.  Beiffor,  12  How.  171;  Tate  v.  Jordan,  8  Abb.  892;  Benecm  v.  dayw,  7 
11 
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Abb.  472,  n.;  Fa/rvxer^  Loan  Oo.  v.  Didcson,  9  Abb.  61 ;  17  How.  477).  Itmw 
a  general  rule  independent  of  Btatnte  provision,  that  one  purchasing  property 
pending  a  suit  in  regard  to  it,  was  bound  by  the  decree  in  such  suit  (Zetter  t. 
Bovmian,  6  Barb.  133;  and  see  Griswold  v.  Miller,  15  id.  520;  Oleateland  y. 
Boerum,  23  Barb.  201 }  27  »a.  262 ;  3  Abb.  294). 

a.  An  action  against  a  non-resident  and  absent  debtor  for  a  money  de- 
mand on  contract  commenced  by  publication  and  warrant  of  attachment,  is 
not  an  action  affecting  the  title  to  real  property  within  the  meaning  of  this 
section  (Burkhardt  v.  Sanford,  7  How.  329;  see,  also,  LeamedY.  Vanden" 
burgh,  id.  879 ;  The  People  v.  ConoUy,  8  Abb.  138). 

b.  In  Kings  county,  the  notices  of  lis  pendens  are  recorded  (LawB  1659, 
ch.  212). 

c.  In  case  of  an  amendment  of  the  complaint,  by  adding  new  parties,  in  the 
description  of  the  premises,  or  in  the  amount  of  the  claim,  a  new  notice  must 
be  filed  (Curtis  v.  Hiteheoeky  10  Paige,  899). 

d.  As  ta  filing  the  notice  in  partition  actions,  see  Warin{;  y.  Waring,  7  Abb. 
472,  and  past,  §  448,  note. 

e.  The  court  had  no  power  prior  to  the  amendment  of  1862,  to  order  a  notice 
of  lis  pendens,  properly  filed,  to  be  taken  from  the  files  of  the  court  (see  PraU 
y.  Hoag,  12  How.  215,  5  Duer,  631). 

/  Notice  in  foreolosure  stdts. — The  notice  must  be  filed  in  every  case  of 
foreclosure  {Brandon  v.  3fCann,  1  Code  Rep.  38),  and  "  at  or  after  the  time  of 
filing  the  complaint."  (Rule  71.)  A  decree  made  without  proof  of  filing  the 
notice  would  be  irregular,  but  not  void  (Potter  v.  Botoland,  4  Selden,  448).  A 
notice  stating  every  requisite  except  where  the  mortgage  is  recorded,  would  be 
good  as  a  substantial  compliance  with  the  statute.    (&) 


§  133.  [112.]     SummonSj  hy  whom  sealed. 

The  summons  may  be  served  by  the  sheriff  of  the  county 
where  tlie  defendant  may  be  found,  or  by.  any  other  person  not 
a  party  to  the  action.  The  service  shall  be  made,  and  the  sum- 
mons returned  with  proof  of  the  service  to  the  person  whose 
name  is  subscribed  thereto,  with  all  reasonable  diligence.  The 
person  subscribing  the  summons  may,  at  his  option,  by  an  en- 
dorsement on  the  summons,  fix  a  time  for  the  service  thereof; 
and  the  servicp  shall  then  be  made  accordingly. 

g.  Where  a  plaintiff  made  a  personal  service  of  the  summons  on  the  defen- 
d(mt,  and  the  defendant  not*  appearing  or  answering,  the  plainti£f  made  an 
affidavit  of  the  service,  and  entered  judgment, — it  was  hela  that  it  was  too 
latefor  the  defendant,  after  judgment,  to  move  to  set  aside  the  proceedings; 
that  the  service  of  the  summons  by  the  plaintiff*  was  a  mere  irrc^larity,  of 
which,  if  the  defendant  desired  to  avail  himself,  he  should  have  moved 
promptly  and  before  judgment,  to  set  aside  the  service  (Mpers  v.  Overton.  2 
Abb.  344, 4  E;  D.  Smith,  428 ;  Eunier  v.  Lester,  18  How.  847 ;  10  Abb.  260). . 
Semble,  a  sheriff  who  is  plaintiff  may  serve  his  own  summons  (BeTHMtt  v. 
FktUer,  4  Johns.  486.)   See  rule  8  as  to  compelling  a  return. 

§  134.  [113.]  (Am'd  1849, 1851, 1869.)    Service  of  summons. 
The  summons  shall  be  served  by  delivering  a  copy  thereof 
as  follows : — 
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1.  If  tKe  suit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a 
director,  or  managing  agent  thereof ;  bat  such  service  can  be 
made  in  respect  to  a  foreign  corppration,  only  when  it  has 
property  within  this  State,  or  the  cause  of  action  arose  therein, 
or  where  siich  service  shall  be  made  ndthin  this  State  personally 
npon  the  president,  treasurer,  or  secretary  thereof. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such 
minor  personally,  and  also  to  his  father,  mother,  or  guardian ; 
or  if  there  be  none  within  the  State,  then  to  any  person  jiaving 
the  care  and  control  of  such  minor,  or  with  whom  he  shall  re- 
side, or  in  whose  service  he  shall  be  employed. 

3.  If  against  a  person  judicially  declared  to  he  of  unsound 
mind,  or  incapable  of  conducting  his  own  afi'airs  inconsequence 
of  iiabitnal  drunkenness,  and  for  whom  a  committee  has  been 
appointed,  to  such  committee  and  to  the  defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally. 

a.  Service  on  railroad  corporatioii8.~By  laws  1854,  cIl  282,  p.  613,  §§  14 
and  15,  it  is  enacted  :  '*  Every  railroad  corporation  in  this  State  shall,  within 
thirty  davs  after  this  act  shall  take  effect,  designate  some  person,  residing  in 
each  of  the  counties  through  or  into  which  such  railroad  may  run,  on  whom 
process  to  be  issued  by  a  justice  of  the  peace  may  be  served,  and  shall  file 
such  designation  in  the  office  of  the  clerk  of  the  county  where  the  person  so 
designate  shaU  reside ;  and  a  copy  of  such  designation,  duly  certified  by 
such  clerk,  shaU  be  evidence  of  such  appointment,  and  the  service  of  any  pro- 
cess upon  the  person  so  designated  or  named,  to  be  issued  by  any  Justice  of 
the  peace  in  any  civil  action  or  matter  of  which  such  justice  may  have  Juris- 
diction, shall  be  as  valid  and  effectual  as  if  served  upon  the  president  or  any 
director  of  such  corporation,  as  now  provided  by  law."  "  In  all  cases  where 
such  designation  shall  not  be  made  as  aforesaid,  and  where  no  officer  of  such 
corporation  shall  reside  in  the  county,  on  whom  process  can  be  served  ac- 
cording to  the  existing  provisions  of  law,  the  process  mentioned  in  the  next 
preceding  section  may  be  served  on  any  local  superintendent  of  repairs, 
freight  agent,  agent  to  sell  tickets,  or  station-keeper  of  such  corporation,  re- 
aiding  in  such  county ;  which  service  shaU  be  as  effectual  in  all  respects  as  if 
made  on  the  president  or  any  director  of  such  corporation." 

b.  Service  on  foreign  corporations.— By  laws  1855,  ch.  279,  p.  470,  it  is 
enacted  as  follows  :«(§  1.)  "  Every  insurance  and  other  corporation  created  by 
the  laws  of  any  other  State,  doing  business  in  this  State,  shall,  within  thirty 
days  after  the  passage  of  this  act,  designate  some  person  residing  in  each 
county  where  such  corporation  transacts  business,  on  whom  process  issued  by 
authority  of,  or  under  any  law  of  this  State,  may  be  served,  and  within  the 
Mme  afores^d  shall  file  such  designation  lb  the  office  of  the  secretary  of  state ; 
and  a  copy  of  such  designation,  duly  certified  by  said  officer,  shall  be  evidence 
of  such  appointment ;  and  it  shall  be  lawful  to  serve  on  such  person  so  desig- 
nated, any  process  issued  as  aforesiud ;  such  service  shall  be  made  on  such 
person,  in  such  manner  as  shall  be  prescribed  in  case  of  service  required  to  be 
made  on  any  resident  of  this  State,  and  such  service  shall  be  deemed  a  valid 
service  tl^reol  (^  2.)  In  all  cases  where  such  designation  shall  not  be  made 
as  aforesaid,  and  such  foreign  corporation  cannot  be  served  with  such  process 
according  to  the  present  provisions  of  law,  it  shall  be  lawfiil  to  serve  such  pro- 
cess on  any  person  who  shall  be  Ibond  Wttldn  this  State  acting  as  the  agent  of 
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eaid  corporation,  or  doing  bnsiness  for  then).  (§  8.)  Service  made  in  accordluioe 
with  any  provision  of  this  act  shall  be  as  effectual  as  if  made  in  the  form  and  man- 
ner required  by  law,  and  shall  be  deemed  a  fUll  compliance  with  any  statute 
requiring  personal  or  other  service  to  be  made.  (§  4)  The  term  process  in 
this  act,  shall  be  held  and  deemed  to  include  any  writ,  summons,  or  order 
whereby  any  action,  suit,  or  proceeding  shall  be  commenced,  or  which  shall 
be  issued  in  or  upon  any  action,  suit,  or  proceeding,  by  any  court,  oflftcer,  or 
magistrate."  This  statute  does  not  operate  to  give  the  court  jurisdiction  of 
cases  not  included  in  section  184  and  427  of  the  code  {Owmberland  Goal  Co.  v. 
Sherman,  8  Abb.  243). 

a.  Service  on  Corporation  of  New  Tork.— All  process  and  papers  for  the 
conmiencement  of  actions  and  legal  proceedings  against  the  corporation  of 
the  city  of  New  York,  shall  be  served  either  on  the  Mayor,  Comptroller,  or 
the  counsel  to  the  corporation  (Laws  1860,  ch.  879,  §  4). 

b.  Service  on  superviaora — In  all  legal  proceedings  against  the  board  of 
supervisors,  the  first  process,  and  all  other  proceeding  requiring  to  be  served, 
shall  be  served  on  the  chairman  or  clerk  of  the  board  (1  R.  S.  384,  §  8). 

Note  to  subdipman  1. 

c.  E^ervice  on  corporations.— A  managing  agent  is  one  whose  agency  ex- 
tends to  all  the  business  of  the  corporation  ^rewster  v.  Michigan  ventral  R. 
R.  Co.,  5  How.  183).  A  baggage-master  (Flynn,  v.  Hudson  lUver  B,  B.  Go,,  6 
id.  808),  or  one  who  merely  sells  tickets  is  not  to  be  deemed  a  managing  agent 
on  whom  service  of  process  may  be  made  {Doty  v.  Michigan  Geritral  R  B.  Go.^ 
8  Abb.  427).  A  person  acting  under  a  power  of  attorney  for  an  insurance 
company,  located  elsewhere,  and  authorized  to  effect  insurance,  was  held  to 
be  a  managing  agent  (Bain  v.  Globe  Ins.  Go.,  9  How.  448).  Where  it  is  uncer- 
tain whether  or  not  the  party  served  is  or  is  not  a  managing  ^ent  of  the  de- 
fendant, the  burden  is  on  the  aefendant  to  show  the  relation  to  it  of  the  party 
served,  4nd  that  he  is  not  a  managing  agent  {Jhnadi  v.  N.  T.  State  Mut  Ins. 
Go.,  2 1).  D.  Smith,  519).  The  provision  m  this  section  is  a  substitute  for  the 
service  by  publication  {BcUes  v.  New  Orleans,  dkc.,  Bailroad  Go.,  4  Abb.  77 ;  18 
How.  516).  In  an  action  against  a  foreign  corporation,  the  regularity  of  the 
service  does  not  depend  upoij  proof  being  previously  made  of  the  mcts,  the 
existence  of  which  is  necessary  to  give  the  court  jurisdiction  of  the  action. 
The  code  nowhere  requires  such  proof  to  be  made,  pr  that  any  evidence  shall 
be  ^ven  in  relation  to  such  &cts.  But  if  the  defendant  ol]>iects  that  it  is  not 
within  this  provision  and  section  427,  then,  to  sustain  the  service,  the  plaintiff 
must  show  that  the  facts  exist  which  render  a  service  as  prescribed  by  this 
section  proper.  {Id.) 

d.  In  making  service  on  2  corporation  where  there  are  two  parties  who 
make  adverse  claim  to  be  officers  of  such  corporation,  the  proper  person  to  be 
served  is  the  officer  de  facto,  the  one  having  possession  {Berrian  v.  Metho.  Soo. 
in  New  York,  4  Abb.  424). 

&  On  a  motion  to  set  aside  a  Judgment  taken  by  default  against  a  corpora- 
tion, on  the  ground,  amongst  others,  that  there  was  no  legal  evidence  of  the 
service  of  the  summons,  the  service  was,  as  alleged,  on  the  mana^g  agent  of 
the  defendants,  the  only  proof  of  such  service  being  an  alleged  admission  sub- 
scribed by  such  agent,  without  anything  to  verify  such  signature, — held  that 
it  was  an  irregularity  which  should  have  been  taken  advantage  of  promptly 
and  at  the  first  opportunity ;  and  that,  not  having  been  done,  the  plaintiff  was 
allowed  to  file,  nunc  pro  tunc,  an  affidavit  verifying  the  signature  of  the  agent 
to  the  admission,  and  the  motion  to  set  aside  the  proceedings  was  denied 
{Jones  V.  U.  8.  Slate  Gomp.,  16  How.  129).  The  service  must  be  on  some  one  of 
the  officers  named  {Arken  v.  Quartz  Bock,  &c.,  Gomp.,  6  OaL  R  186). 

/.  Canae  of  action^Where  it  aiiaes.— Where  a  railroad  company,  char- 
tered by  the  State  of  Vermont,  by  its  president,  drew  a  bill  of  exchange  in  the 
State  or  Vermont,  payable  in  New  York,  and  orawn  upon  J.  W.  B.,  the  treas- 
urer of  the  said  company  in  Boston,  and  accepted  and  endorsed  in  Boston  by 
J.  W.  B.  as  treasurer  of  said  company,  and  by  the  said  J.  W.  B.  sold  to  the 
Bank  of  Commerce  in  Boston ;  the  bill  on  maturity  was  presented  for  pay* 
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nittiit  in  New  York,  and  was  there  protested  for  non-payment,— held  that  the 
cause  of  action  arose  in  this  State  {Bank  of  Gommeree  y.  Wash,  and  RuGaTid  B. 
R  Co,,  10  How.  1 ;  Conn,  Mut.  Im,  Co,  v.  Cleveland  B.  B,  Co.,  23  How.  180 ; 
36  How.  226).  Where  a  loan  is  made  by  one  non-resident  to  another,  out  of 
this  State,  and  secured  by  a  draft  drawn  upon  a  person  residing  within  this 
Bta^,  the  cause  of  action  cannot  be  said  to  have  arisen  within  tms  State  ( We$t- 
4m  Bank  v.  Oi^  Bank  of  Columbus,  7  How.  288).  Where  a  contract  is  made 
Mi  one  place  and  is  to  be  performed  at  anoth^  the  cause  of  action  upon  such 
contract  arises  at  the  latterplace  (Durekk  y.  Sekluiri,  8  Coms.  182 ;  see  Story, 
Conflict  of  Laws,  §  817).  Where  does  a  cause  of  action  arise  discussed  (Oum- 
dmiand  Goal  Co.  v.  Sherman,  8  Abb.  249 ;  CampbOl  v.  Proprietors  of  Ohamplmn 
B,  R,  18  How.  412). 

b.  A  cause  of  action  is  tl^e  right  a  party  has  to  institute  and  carry  through  a 
proceeding  {Meyer  y.  Van  CoOem,  28  Barb.  231). 

Note  to  subd,  3. 

c  AotioiMi  against  Innatios. — The  provision  for  aenrice  of  the  summons  on 
a  lunatic,  does  not  din>ense  with  the  rule  of  law  forbidding  an  action  against 
one  judidally  declared  a  lunatic,  unless  by  leave  of  the  court  {SoverhiUy.  Diek- 
son,  5  How.  109 ;  see  note  to  section  113,  p.  118/,  ante.)  And  where,  in  July, 
18^,  A.  was  judicially  declared  a  lunatic,  and  a  committee  of  his  person  and 
€etate  duljr  appointed,  and  on  the  13th  of  November,  1849,  the  proceedings  in 
lunacy  bemg  still  in  force,  an  action  for  a  money  demand  was  brouc^ht  a^dnst 
the  lunatic  without  any  leave  of  the  court  for  that  purpose  obtained,  and  the 
snmnSons  and  complaint  were  served  on  the  defendant,  and  also  on  the  com- 
mittee, in  pursuance  of  the  8d  subdivision  of  this  section, — the  court,  on  mo- 
tion of  the  committee,  set  the  complaint  aside  (Sternburg  v.  8eho(Acrctfl,  2  Barb. 
153).  The  proper  course  fbr  a  party  who  has  a  claim  against  a  lunatic  or  his 
estate,  after  office  found,  is  to  apply  to  the  supreme  court  by  petition  for  the 
payment  of  the  debt,  or  for  leave  to  bring  a  suit  for  the  purpose  of  establishing 
the  claim  {SofjerhiU  v.  Diseon,  6  How.  109 :  Crippen  v.  Culker,  13  Barb.  424).  S 
the  court  is  satisfied  that  the  debt  is  justly  due,  the  committee  will  be  oraered 
to  pay  it  out  of  the  estate ;  or,  if  the  claim  is  doubtftil,  the  court  will  either 
have  It  settled  by  a  reference,  or  dve  the  claimant  permission  to  establi^  his 
claim  by  an  action  {Be  Bopper,  5  Paige,  489 ;  WiUiams  v.  Cameron,  26  Barb. 
172).  An  action  against  Uie  lunatic,  commenced  without  the  permission  of 
the  court,  would  be  restrained  {Be  EeOer,  3  Paige,  199 ;  but  see  Bobertson  v. 
Lain,  19  Wend.  650).  A  judgment  in  an  action  commenced  without  such 
leave,  would  be  of  no  avail  {imrk  v.  Dunham,  4  Denio,  262 ;  Heller's  case,  3 
P&ige,  201).  It  may  be  set  aside  on  motion  or  by  an  action  (DemUt  v.  Leonard^ 
11  Abb.  252 ;  19  How.  140).  Such  a  judgment  is  not  void  {Sternberg  v.  Sehooi' 
cntfl,  2  Barb.  158 ;  and  see  OriswM  v.  MiOer,  15  id.  650). 

d  Service  of  a  summons  on  an  insane  person  who  has  no  committee,  must 
be  by  a  personal  service  on  such  person  {HeUer  v.  HeUer,  1  Code  Rep.  N.  S. 
^09 ;  6  How.  194). 

Note  to  subd.  4. 

e.  ^What  is  a  soffieient  personal  servica — When  the  summons  in  an  action 
is  not  l^ally  served,  the  court  has  no  jurisdiction  of  the  defendant,  and  in 
such  case  all  proceedings  based  on  the  pretended  service  are  void.  The  ob- 
ject of  the  summons  is  to  give  the  defendant  an  authentic  and  &ir  notice  that 
'  an  action  has  been  commenced,  and  to  notify  him  of  the  time  allowed  to  pre- 
pare and  interpose  a  defence ;  and  when  so  notified,  he  is  entitled,  in  cases  that 
may  require  it,  to  apply  to  the  court  for  any  additional  time  that  may  be  ne- 
cessary for  that  puipose ;  and  an^  trick  or  device  that  deprives  the  defendant 
of  these  just  and  reasonable  provisions,  is  a  fraud  upon  the  spirit  and  intent  of 
the  statute,  and  on  the  rights  of  the  party.  Putting  the  defendant  in  the  un- 
known possession  of  a  summons  disguised  or  enveloped,  so  as  to  conceal  firom 
him  the  knowledge  which  it  was  the  intent  of  the  law  should  be  communi- 
cated, is  not  a  good  service ;  and  the  subsequent  discovery  by  the  defendant, 
upon  whom  such  an  attranpted  service  is  made,  of  the  contents  of  the  sum- 
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mons,  is  not  to  be  deemed  a  good  service,  if  the  defendant  is  beyond  the  limits 
of  the  State  when  lie  makes  such  discoyeiy.  The  neglect  of  the  defendant  to 
make  such  motion  immediately  on  his  return  to  this  State,  could  not  be 
deemed  to  give  the  court  jurisdiction  (BuUdey  v.  BuUdeVy  6  Abb.  307). 

a.  In  an  action  in  which  the  defendant  was  proceeded  against  as  an  abscond- 
ing debtor,  by  attachment,  and  in  wluch  the  publication  of  the  summons  had 
been  conmienced,  the  defendant,  during  the  time  of  publication  of  the  sum- 
mons, called  at  the  ofllce  of  the  plaintiff's  attorney,  and  inquired  the  amount 
of  the  plaintiff's  claim.  The  plaintiff's  attorney  handed  him  copies  of  the 
summons  and  complaint,  saying^ "  There  is  a  copy  of  the  summons  and  com- 
plaint for  you.  in  which  is  contamed  the  whole  amount  of  the  claim."  The 
defendant  took  the  papers  and  read  them,  and  laid  them  down  on  a  de^,  and 
started  to  go  away ;  the  plaintiff's  attorney  requested  him  to  take  them  with 
him,  but  the  defendimt  replied  he  did  not  want  them,  and  left  without  them ; 
held  not  a  sufficient  personal  service  {If&es  v.  Vandereee,  14  How.  647).  "  Ser- 
vice means,  serving  the  defendant  with  a  copy  of  the  brocess,  and  showing 
him  the  origimdifhe  desires  iV'jAlderdon  B.  Ghggs  v.  HunUngiower,  12  M.  & 
W.  502 ;  cited  WiRiams  v.  Van  Valkmburgh,  16  How.  152).  And  the  copy 
summons  must  be  delivered  to  and  left  with  the  defendant  (Rule  18).  And  a 
mere  manual  delivery  of  the  summons  is  not  good  service,  unless  the  sum- 
mons be  left  with  the  defendant  Thus,  wher^  a  defendant  was  served  with  a 
copy  smnmons,  and  after  reading  or  examining  the  same,  voluntarily  handed 
it  back  to  the  person  who  had  served  it,  and  such  person  received  it  back 
without  informing  the  defendant  that  he  had  a  right  to  retain  same,  and  the 
plaintiff  afterwards  entered  up  judgment  for  de&ult  of  an  answer,-  the  court, 
on  the  defendant's  motion,  set  aside  the  judgment  with  costs  (Beekman  '^.  Gut- 
ter, 2  CJode  Rep.  51).  And  see  note  to  section  138.  Where  the  defen(^t  re- 
fhses  to  accept  the  summons,  service  may  be  made  on  him  by  '*  laying  it  down 
at  any  appropriate  place  in  his  presence."  Effecting  a  service  by  forcibly 
thrusting  the  paper  upon  the  person  of  the  defendant,  is  improper,  and  where 
service  was  so  effectea,  the  court  will  set  it  and  all  subsequent  proceedings 
aside  {Daouon  v.  Baker y  24  How.  39).  Where,  however,  a  defendant  reftised  to 
receive  aprocess,  it  was  held  that  laying  it  on  his  shoulder  was  good  service 
(BeR  V.  Vtncent,  7  D.  &  R  288). 

6.  Place  of  aervlce. — ^The  service  of  the  summons  must,  except  in  the  cases 
provided  for  in  §185,  be  within  the  territorial  jurisdiction  of  the  court  (Liteft- 
field  V.  BurtoeUjO  How.  841).  But  in  the  superior  court  of  the  city  of  New 
York  {P&rter  v.  Lard,  4  Abb.  48 ;  4  Duer,  682\  Bosworth,  J.,  witii  the  concur- 
rence of  all  the  lustices  of  that  court,  held  that  in  all  actions  in  which  that 
court  has  jurisdiction  by  subd.  1  of  §  33  of  the  code,  and  in  an  action  against 
several  persons  jointly  liable  on  contract,  when  one  of  them  resides  in  the 
city  of  iie'w  York,  the  summons  may  be  served  in  any  county  of  the  State ; 
and  that  it  is  only  in  those  actions  of  which  jurisdiction  is  acquired  by  the 
hct  of  the  personal  service  of  the  summons  on  all  the  defendants  within  the 
dty  of  New  York  that  service  of  the  summons  out  of  the  city  of  New  York  is 
unauthorized  and  invalid.  In  that  case  the  action  was  against  L.  and  D.  as 
joint  debtors.  L.  resided  in  New  York  city,  and  was  there  served  with  the 
sammons.  D.  resided  in  Kings  county,  and  was  there  served.  D.  moved  to 
set  aside  such  service.  The  motion  was  denied.  If  this  decision  is  correct, 
the  same  rule  will  hold  good  as  to  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  rrocess  may  be  served  on  board  a  British  man-of-war 
lying  within  the  jurisdiction  of  the  court  (1  Opin.  Atty.  (Jen'l.  87). 

c.  Time  of  service. — Service  of  summons  on  a  Sunday  would  be  void  (Field 
V.  Park,  20  Johns.  140 ;  and  see  8  Barb.  387) ;  but,  ^embte,  it  may  be  served  at 
any  hour  of  the  day  or  night.  In  this  respect  there  is  a  distinction  between 
services  of  notices  and  of  process  (Priddee  v.  Cooper,  1  Bing.  66 ;  Upton  v.  Me^ 
Kemie,  1  D.  &  R  172 ;  Weyhum  v.  Neale,  2  Burr.  813 ;  f^posl,  note  to  §  408). 
Process  cannot  be  served  on  Saturdi^  on  persons  who  observe  that  day  as  a 
labbath  (Laws  1889,  ch.  867,  repealed  Laws  1847,  ch.  849 ;  HasHngi  v.  Farmer^ 
4  GomA,  296).  The  fact  that  process  was  served  on  Sunday  does  not  render 
the  judgment  void  (Murki  v.  WiUon,  11  Abb.  87). 
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a.  Omtloe  on  eLeotioa  day. — Beryice  of  a  summons  on  an  elector  on  an 
election  day,  is  a  void  service  (Meeks  v.  Noxon,  1  Abb.  280 ;  8.  C.  mh  nam. 
Weeks  v.  Noxon,  11  How.  189 ;  nasHttge  v.  Farmer,  4  Coms.  296 ;  Bkroe  v. 
SmUh^  2  Abb.  411).  It  being  provided  by  statute :  Whenever  an  election  shall 
be  held  in  any  city  or  town  pursuant  to  this  chapter  (Laws  1842,  ch.  130),  no 
dvil  process  or  proceeding  in  the  nature  of  civil  process,  shall  be  served  on 
any  elector  entitled  to  vote  in  such  city  or  town  on  the  day  on  which  such 
election  shall  be  held.  It  was  in  one  case  adjudged  that  the  provision  for- 
bidding service  of  civil  process  on  the  day  of  a  general  or  special  election  did 
not  apply  to  eharUr  elee^ons;  nor  did  the  charter  of  New  York,  forbidding  the 
service  of  civil  process  on  any  of  its  electors  during  the  charter  election,  ex- 
tend to  an  ii^junction  or  subpoena,  but  only  to  process  causing  duress  (Wheder 
y.  Bardetty  1  £dw.  Ch.  R  823 ;  but  see  what  is  said  of  that  case  in  Meeks  v. 
jybtvn,  wpra;  see,  however,  Be  Electum  Law,  7  Hill,  194). 

h.  Service  on  day  of  town  meeting.—**  Whenever  a  town  meeting  shall  be 
held  in  any  town,  no  civil  process  shall  be  served  in  such  town  on  any  elector 
entitlod  to  vote  therein  on  any  day  during  which  such  town  meeting  shall  be 
hdd"  (1  R  a  842,  §  10). 

c.  Fraud  in  service.— The  courts  will  not  sanction  any  attempt  by  fVaud  or 
miflrepresentation  to  bring  a  party  wiUiin  the  jurisdiction  (Carpenter  v.  8i»9ner, 
29apd.717;2CodeR140;8*i28;  Ghupeiy.  Sinumaan,  S  Ahh.  474);  thus, 
where  by  a  &lse  statement  made  for  the  purpose,  a  defendant  was  induced  to 
come  to  the  city  of  New  York,  and  was  there  served  with  process,  it  was  held 
to  be  irregular.    (Id.) 

d.  Service  on  husband  and  wife. — Where  the  action  is  against  husband 
and  wife,  service  on  the  husband  alone  will  be  good  service  on  both,  imlest 
relief  be  asked  out  of  the  separate  estate  of  the  wife,  in  which  case  she  must 
be  served  (Edeer9(m  v.  VoUmer,  11  How.  42). 

e.  Service  oa  the  pe<^& — In  a  suit  agsiinst  a  State,  the  service  of  process 
<m  the  governor,  or  diief  executive  magistrate,  and  on  the  attome^-g^ieral  of 
the  fitate,  is  a  r^lar  service  (Ohishoh^s  Exors.  v.  State  cf  Georgia,  3  Peters* 
Oond.  Rep.  51 ;  2  Dallas*  Rep.  419). 

/.  Service  on  a  witness^—A  resident  of  another  State  coming  to  this  State ' 
to  be  examined  as  a  witness  in  an  action  to  be  tried  here,  and  attending  iu 
good  &lth  for  that  purpose  only,  is  exempt  from  the  service  of  a  summons 
fxpoa  him  (See  Seawr  v.  Bobinecm,  8  Duer,  622) ;  and  the  exemption  extends  to 
a  non-resident  party  to  the  action,  who  comes  into  this  State  only  for  the  pur- 
pose of  being  a  witness  in  an  action  to  be  tried  here  (Merrill  v.  George,  23 
Hew.  881). 

a.  IMBCtive  service^— A  defect  in  the  service  is  to  be  cured  by  moticmi ;  ii. 
anords  no  ground  for  demurrer  or  answer  (Noriee  v.  Hope  Mut  Ins.  Co.,  8 
Barb.  541). 

See  note  to  section  188,  po$i. 


§  185.  [114.]  (Am'd  1849,  1851,  1858,  1860.)  Service  hy 
puHicatton.    Form  of  summons. 

Where  the  person  on  whom  the  service  of  the  snmmons  is  to 
be  made  cannot,  after  due  diligence,  be  found  within  the  State, 
and  that  fact  appears  by  aflSdavit  to  the  satisfaction  of  the 
court,  or  a  judge  thereof,  or  of  tlie  county  judge  of  the  county 
where  the  trial  is  to  be  had,  and  it  in  like  manner  appears  that 
a  cause  of  action  exists  against  the  defendant  in  respect  to 
whom  the  service  ia  to  be  made,  or  that  he  is  a  proper  party 
to  an  action  relating  to  real  property  in  this  Static,  such  court 
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or  jadge  may  grant  an  order  that  the  service  be  made  by  the 
pablication  of  <  summons,  in  either  of  the  following  cases : — 

1.  Where  the  defendant  is  a  foreign  corporation,  has  prop- 
erty within  the  State,  or  the  cause  of  action  arose  therein  : 

2.  Where  the  defendant,  being  a  resident  of  this  State,  has 
departed  therefrom  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent : 

3.  Where  he  is  not  a  resident  of  this  State,  but  has  prop- 
erty therein,  and  the  court  has  jurisdiction  of  the  subject  of  the 
action: 

4.  Where  the  subject  of  the  action  is  real  or  personal  prop- 
erty in  this  State,  and  the  defendant  has,  or  claims,  a  lien  or 
interest,  actual  or  contingent,  therein,  or  the  relief  demaded 
consists  wholly  or  partly  in  excluding  the  defendant  from  any 
interest  or  lien  therein : 

'  5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by 
law : 

The  order  must  direct  the  publication  to  be  made  in  two 
newspapers  to  be  designated  as  most  likely  to  give  notice  to 
the  person  to  be  served,  and  for  such  length  of  time  as  may  be 
deemed  reasonable,  not  less  than  once  a  week  for  six  weeks. 
In  case  of  publication,  the  court  or  judge  must  also  direct  a 
copy  of  the  summons  and  complaint  to  be  forthwith  deposited 
in  the  post-office,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  unless  it  appear  that  such  residence  is  nei- 
ther known  to  the  party  making  the  application,  nor  can  with 
reasonable  diligence  be  ascertained  by  him.  When  publica- 
tion is  ordered,  personal  service  of  a  copy  of  the  summons  and 
complaint,  out  of  the  State,  is  equivalent  to  publication  and 
deposit  in  the  post-office. 

The  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  on  application  and  sufficient  cause  shown  at 
any  time  before  judgment,  must  be  allowed  to  defend  the  ac- 
tion ;  and,  except  in  an  action  for  divorce,  the  defendant  against 
whom  publication  is  ordered,  or  his  representatives,  may  in  like 
manner,  upon  good  cause  shown,  be  allowed  to  defend  after 
judgment,  or  at  any  time  within  one  year  after  notice  thereof, 
and  within  seven  years  after  its  rendition,  on  such  terms  as 
may  be  just;  and  if  the  defence  be  successful,  and  the  judg- 
ment, or  any  part  thereof,  have  been  collected^  or  otherwiae 
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enforced,  such  restitution  may  thereupon  be  compelled  as  the 
court  directs ;  but  the  title  to  property  sold  under  such  judg- 
ment to  a  purchaser  in  good  faith  shall  not  be  thereby  affected. 

And  in  all  cases  where  publication  is  made,  th^  complaint 
must  be  first  filed,  and  the  summons,  as  published,  must  state 
the  time  and  place  of  such  filing. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate,  al- 
ready instituted,  or  hereafter  to  be  instituted,  if  any  party,  or 
parties,  having  any  interest  in  or  lien  upon  such  mortgaged 
premises,  are  unknown  to  the  plaintiff,  and  the  residence  of 
such  party  or  parties  cannot,  with  reasonable  diligence,  be  as- 
certained by  him,  and  such  fact  shall  be  made  to  appear,  by 
affidavit,  to  the  court,  or  to  a  justice  thereof,  or  to  the  county 
judge  of  the  county  where  the  trial  is  to  be  had,  such  court, 
justice,  or  county  judge,  may  grant  an  order  that  the  sum- 
mons be  served  on  such  unknown  party  or  parties  by  publish- 
ing the  same  for  six  weeks,  once  in  each  week  successively,  in 
the  State  paper,  and  in  a  newspaper  printed  in  the  county 
where  the  premises  are  situated,  which  publication  shall  be 
equivalent  to  a  personal  service  on  such  unknown  party  or 
parties. 

a.  Otfaflr  psoviiioiis  of  law  as  to  sabsttti^tad  service. — By  laws  1858,  p. 
^i,  it  ifi  enacted  that  "  whenerer  it  shaU  BatisfiEUStorily  appear  to  any  court, 
or  any  j  adge  of  the  supreme  court,  or  any  county  judge,  by  the  return  or  affidavit 
of  any  sheriff,  deputy  sheriff  or  constable,  authorized  to  serve  or  execute  any 
process  or  paper  for  the  commencement  or  in  the  prosecution  of  any  action 
<ft  proceedmg,  that  proper  and  diligent  effort  has  been  made  to  serve  any  such 
process  or  paper  on  any  defendant  in  any  such  action,  residing  in  this  State, 
and  that  such-  defendant  cannot  be  found,  or  if  found,  avoids,  or  evades  such 
service,  so  that  the  same  cannot  be  made  personally,  by  such  proper  diligence 
and  effort,— such  court  or  Judge  may,  by  order,  direct  the  service  of  any  sum- 
mons, subpoena,  order,  nonce  or  other  process  or  paper  to  be  made  by  leaving 
a  copy  thereof  at  the  residence  of  the  person  to  be  served,  wilji  some  person 
of  proper  age,  if  admittance  can  be  obtained,  and  such  proper  person  found 
who  win  receive  the  same ;  and  if  admittance  cannot  be  obtained,  or  any  such 
proper  person  found,  who  wiU  receive  the  same,  by  affixing  the  same  to  the 
outer  or  other  door  of  said  residence,  and  by  puttmg  another  copy  thereof, 
properly  folded  or  enveloped,  and  directed  to  the  person  to  be  served  at  hi« 
place  of  residence,  into  the  post-office  in  the  town  or  city  where  such  defend- 
ant resides,  and  paying  the  postage  thereon.  On  filing  with  the  clerk  of  the 
county  where  such  defendant  reBides,  or  the  county  in  which  the  complaint  in 
any  such  action  is  by  law  to  be  filed,  an  affidavit  showing  service  according  to 
such  order,  such  summons,  subpoena,  order,  notice,  or  otner  process  or  paper 
shall  be  deemed  served,  and  the  same  proceedings  may  be  taken  thereon  as  if 
the  same  had  been  served  by  delivery  to  such  defendant  personaUy.  or  other- 
wise, as  by  law  now  required ;  but  the  court  may,  upon  any  application  by 
them  deemed  reasonable,  at  any  time  permit  any  defendant  to  i^>pear  and  de- 
fend', or  have  such  other  relief  in  any  action  or  proceeding  founded  on  any 
«nch  service,  as  the  nature  of  the  case  may  require." 
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A.  The  proviBions  of  this  statute  only  apply  to  caaee  wher^  the  dedmdaat 
cannot  be  found  either  in  or  out  of  the  State,  or,  being  found,  avoids  or  evades 
personal  service  (OoUins  v.  Oampjieldy  9  How.  519 ;  PM  v.  HarrU,  2  Abb.  454) ; 
therefore  where  upon  an  affidavit  that  the  defendant  was  a  resident  of  this  State, 
but  that  he  was  then  in  the  State  of  Ohio,  and  not  expected  back  that  summer, 
except  on  a  visit,  an  order  was  made  for  substituted  service  under  this  stat- 
ute, the  court  on  motion  set  aside  such  order  as  not  warranted  by  the  statute 
(OeiUm  v.  GampfiM,  mpra. ;  see  Jones  v.  Derby,  1  Abb.  468).  An  order  made 
under  this  statute  should  direct  the  substituted  service  to  be  made  in  manner 
prescribed ;  and  if  it  direct  any  other  mode  of  service,  the  order  will  be  irre- 
gular {Foot  V.  Rarrii,  iupra.) 

Note  to  the  section  185. 

hi  GHatnte  to  bestxioUy  pnnaad. — ^The  requirements  of  the  statute  must 
be  strictly  pursued  and  &lly  complied  with  in  order  to  confer  jurisdic- 
tion (HaUeU  v.  Righters,  18  How.  48 ;  Brisbane  v.  Peabody,  8  m2.  109 ;  KendaU  v. 
Waehbwrn,  14  ni.  880 ;  Titue  v.  Betflea,  16  id  871 ;  Oook  v.  Farren,  84  Barb.  95; 
12  Abb.  859;  11  »a.  40;  W<n-tmm  v.  Worlman,  17  Abb.  66).  An  order  for 
publication,  and  all  proceedings  founded  thereupon  are  aosolute  nullities, 
unleis  the  case  is  infiict  within  one  of  the  five  subdivisions  of  this  secticMi.  It 
is  not  sufficient  that  the  affidavit  on  which  the  order  is  made  states  the  case 
to  be  within  one  of  these  subdivisions,  nor  that  the  judge  making  the  order  is 
satisfied  the  case  is  within  one  of  these  subdivisions  (Fishe  v.  ATtderson,  83 
Barb.  71 ;  12  Abb.  8).  Before  a  Judge  can  make  an  order  under  this  statute 
he  must  be  satisfied  that  the  defendant  sought  to  be  served  resides  in  this 
State  and  cannot  be  served,  being  satisfied  he  makes  the  order,  and  that  order 
decides  on  the  sufficiency 'of  the  &cts  shown  to  confer  jurisdiction,  and  the 
order  cannot  be  questioned  collaterally  {GoUins  v.  Ryan,  32  Barb.  647 ;  Roche 
V.  Wardy  7  How.  416).  But  where  there  is  a  total  absence  of  proof  as  to  the 
$Etcts  necessary  to  confer  jurisdiction,  the  order  for  publication  and  all  proceed- 
ings founded  upon  it  are  absolutely  void  (Towsley  v.  McDonaldy  32  Barb.  604). 

c.  To  obtain  an  order  in  a  case  provided  for  by  subd.  1,  it  must  be  proved 
to  the  officer  who  is  to  make  the  order  that  the  person  to  be  served  (not  the  de- 
fendant) cannot,  after  due  diligence,  be  found  in  the  State  (Hwrlbut  v.  Hope 
Hut,  Ins.  Co.,  4  How.  278 ;  Wortmam,  v.  Worlman,  17  Abb.  66 ;  Irving  Saving^ 
InsHtution  v.  Hardmdn,  17  Abb.'  67,  not^ ;  and  the  affidavit  should  mention 
the  name  of  the  State  in  which  the  defendants  are  incorporated  (1  Barb.  Oh. 
Pr.  96). 

d  On  a  motion  under  subdivision  2^  it  appeared  that  although  the  defend- 
ant could  be  found  and  was  not  concealed,  yet  the  sheriff,  although  he  used 
due  diligence,  could  not  serve  the  summons  on  the  defendant,  it  was  held  not 
within  this  subiMvision  {Van  Rensselear  v.  Dttnba/r,  4  How.  161).  Such  a  case 
is  now  provided 'for  by  the  law  of  1858,  supra.  Property  temporarily  brought 
into  the  State,  will  not  satlsfy.this  subdivision  ;  thus,  where  the  only  property 
which  the  defendant,  a  non-resident,  had  within  the  State,  and  on  which  the 
affidavit  for  the  order  of  publication  was  based,  consisted  of  a  team,  driven 
into  the  State  merelv  for  the  purpose  of  removing  lumber,  the  plaintiff  after 
obtaining  an  order  for  publication,  served  the  summons  personally  out  of  the 
State,  and  defendant  not  answering,  the  plaintiff  took  judgment  for  want  of 
an  answer, — such  judgment  was  set  aside  on  the  ground  that  defendant  had 
no  property  within  the  State  within  the  meaning  of  the  statute,  and  the  court 
had  acquired  no  jurisdiction  of  the  action  (Uaight  v.  Husted,  4  Abb.  848 ;  affirm- 
ed, 5  id.  170). 

e.  The  court  cannot  amend  any  procedmg  to  confer  Jurisdiction  {HaXUU  v. 
RighterSy  13  How.  48) ;  nor  acquire  jurisdiction  by  prooi  of  the  necessary  fiicts 
nunc  pro  tunc  {Wortman  v.  Wortmanj  17  Abb.  67), 
/.  See  Supreme  Court  Rule  25. 

Qi  Where,  after  an  order  for  service  by  publication,  judgment  wto  entered 
by  the  clerk,  and  it  appeared  on  the  face  of  the  record  that  there  had  not  be^ 
a  six  wecks^  publication  of  the  summons,  and  there  was  no  proof  of  a  deposit 
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of  copies  of  the  sammons  and  oomplamt  in  the  poel-office,  ncur  of  personal 
service  oot  of  the  State,  nor  did  the  record  C9ntain  the  affidavit  on  which  the 
Older  for  service  was  granted, — it  was  held  that  the  record  did  not  show  Jnris- 
(Uction  of  the  person,  and  the  judgment  was  set  aside  (UaOtU  v.  Bighien^ 
mpra).    See  note  to  section  246,  po«L 

4k.  Service  oat  of  the  Stata — There  can  be  no  valid  service  of  a  summons 
out  of  the  State,  unless  after  an  order  for  publication  (Fiahe  v.  Anderwn,  '^ 
Barb.  75).  Without  a  valid  order  for  publication,  the  service  out  of  the  State 
has  no  effect,  and  the  court  has  no  jurisdiction  (LUehfield  v.  Burufeil^  5  How. 
341 ;  1  Code  Rep.  N.  S.  43 ;  MorreU  v.  KmbaU,  4  Abb.  352).  Acceptance  of 
service  out  of  the  State  would  not  confer  jurismction  (id.)  unless  followed  by 
an  appesbrance  in  the  action. 

&  nefandant  not  ftmnd. — ^It  is  snpposed  that  this  section  does  not  authorize 
an  order  lor  the  publication  against  a  defendant  who  cannot  be  found  (except 
IB  the  cases  provided  for  hj  the  amendment  of  1860),  and  whose  last  known 
{dace  of  residence  was  within  this  State,  bat  whose  residence  cannot  at  the 
time  be  aiK^rtained  ((Mote  v.  Van  Meusen,  6  How.  157),  and  that  under  such 
dicmmstaiiceR  the  proceeding  may  be  by  petition  under  the  provision  of  the 
Revised  Statutes  (2  R  8. 186,  as  amended  l^  Laws  of  1842,  p.  868).  TMpro- 
vifllra  referred  to  is  supposed  to  be  retained  in  force,  and  made  applicable,  by 
the  368th  section  of  the  code  (Olote  v.  Van  Heuten,  tupra.) 

e.  Tlie  a£Bdavit. — An  affidavit  to  obtain  an  order  for  service  of  a  summons 
by  publication  must  show  the  residence  of  the  defendant  or  that  it  is  neither 
known  to  the  plaintiff  nor  can  with  reasonable  diligence  be  ascertained  by 
him  (Hyatt  v.  }¥aoenrighi,  18  How.  248 ;  Cook  v.  Fhrren,  34  Barb.  96 ;  12  Abb. 
359;  11  id.  40).  [The  affidavit  of  ineffectual  endeavors  to  serve  a  defendant 
should  be  made  by  some  person  other  than  the  piftintiff.]  An  affidavit  show- 
ing  that  the  defendant  is  a  resident  of  the  State,  and  that  deponent  is  informed 
he  is  absent  firom  the  State,  and  that  he  believes  he  is  absent  for  the  purpose 
of  defrauding  his  creeditors,  without  showing  grounds  for  that  belief,  is  in- 
sufficient, and  an  order  granted  on  such  an  affidavit  is  irregular,  and  it  and 
all  subsequent  proceedings  will  be  set  aside  on  motion  (W^arren  v.  I'iffdny,  9 
Abb.  66;  17  How.  106).  But  an  affidavit  on  information  and  belief  of  the  non- 
residence  of  the  defendant,  was  held  sufficient  (Fan  Wpck  v.  Hardy,  11  Abb. 
-^74;  20  How.  222). 

d  An  order  under  subdivision  8  was  made  on  an  affidavit  that  the  defend- 
ant had  **  property  within  the  State  of  .Tevi^  York,  m  deponent  hae  been  inform- 
ed a/nd  bdiMee.'^  The  court  on  motion  set  aside  the  order ;  and  per  Parker,  J. : 
"  The  affidavit  is  defective  in  not  showing  that  the  defendant  has  property 
vrithin  the  State  of  New  York.  It  is  not  enough  to  state  this  on  information 
and  belief  That  is  no  proof  of  the  feet ;  a  person  may  give  such  testimony 
who  has  no  personal  Isiowledge  on  the  subject.  Mere  hearsay  and  belief 
founded  on  it,  are  not  evidence  "  (Bwrtaon  v.  Thjomae,  5  How.  46).  Where  an 
affidavit  stat^  the  belief  of  the  deponent  that  the  defendant  keeps  out  of  the 
way  to  avoid  personal  service,  the  fects  on  which  such  belief  is  grounded  must 
be  stated,  and  the  court  must  be  satisfied  tliat  the  belief  is  well  founded  (Qod- 
km  Y.  BedgaU,  1  Cr.  &  J.  401). 

e.  An  affidavit  which  stated  "  that  G.  D.  and  J.  D.  reside  in  the  State  of 
CaUibmia,  but  their  present  place  of  residence  therein,  deponent  is  unable  to 
state,*'  is  not  sufficient ;  it  does  not  show  that  the  residence  could  not  be  ascer- 
tained "  with  reasonable  diligence''  (Cook  v.  Fd/rren,  34  Barb.  95 ;  12  Abb.  859 ; 
11  id.  40). 

/.  When  the  application  is  under  subd.  2,  the  affidavit  besides  showing  the 
existence  of  a  cause  of  action,  and  that  the  defendant  cannot  after  due  diligence 
be  found  within  the  State,  must  also  show  that  being  a  resident  of  the  State, 
the  defendant  has  departed  therefrom  with  intent  to  defraud  his  creditors,  or 
to  avoid  ^e  service  of  the  summons,  or  keeps  himself  concealed  therein  with 
a  like  intent  (TowOey  v.  McDonaidy  32  Barb.  604). 

ff*  To  establish  an  intent  to  defraud  creditors,  the  affidavit  must  show  de- 
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fendant  to  have  property,  of  which  he  is  about  to  make  a  fraudulent  or  illegal 
din>odtion,  or  which  he  UDJustlj  refuses  to  apply  to  the  payment  of  his  debts, 
or  has  secreted  or  removed,  or  is  about  to  secret  or  remove,  or  has  fraudulently 
encumbered  (Ibfjosley  v.  McDonald,  32  Barb.  604). 

a.  To  authorize  an  order  on  the  ground  of  defendant's  departure  fix>m  the 
State  with  an  intent  t6  avoid  service,  the  affidavit  must  furnish  proof  of  such 
intent  (Tomley  v.  McDonald,  82  Barb.  604). 

b.  Form  of  Summons. — Where  the  service  is  by  publication,  the  summons 
need  not  mention  the  name  of  this  State  in  designatmg  the  place  where  it  has 
been  or  will  be  filed  (Cook  v.  KeUey,  19  N.  Y.  412 ;  8  Abb.  177 ;  overruling 

.  mus  v.  Eelyea,  16  How.  371 ;  8  Abb.  177 ;  and  id  170;  17  How.  184).  The 
publication  of  a  summons  a^Eunst  a  non-resident  is  good  where  the  only  state- 
ment of  the  place  where  it  has  been  filed  is  contained  in  a  note  appended  to 
the  copy  of  the  summons  declaring  that  it  **  has  been  filed  in  said  derk^s 
office ;"  the  summons  itself,  immediately  preceding,  stating  the  city  and  county 
where  such  clerk*s  office  is  situate.  (Id.)  And  where  the  summons  was 
dated  at  ^'  New  York,"  and  stated  that  the  complaint  was  filed  in  the  Clerk's 
office  of  the  City  of  New  York,  and  required  the  copy  answer  to  be  served  at 
**  18  Chambers  street,  in  the  city  of  New  York,''  but  Uie  copy  summons  pub- 
lished had  the  words  ''  13  Chambers  street,"  only ;  held  not  to  render  the  pro- 
ceedings void  ( VanWyck  v.  Ed/rdy,  11  Abb.  478 ;  20  How.  222). 

c  The  order. — The  order  for  publication  should  recite  the  summons  in  the 
action,  or  refer  to  it  as  being  annexed,  that  it  may  appear  that  there  was  a 
summons,  and  for  the  purpose  of  identifying  it  {Bawdon  v.  Gorbin,  8  How. 
416 ;  Vemam  v.  Hc^brook,  5  «&.  3 ;  Evertson  v.  Thomaa,  5  %b.  46).  An  order 
which  does  not  direct  copies  of  the  summons  and  complaint  to  be  mailed  is 
void  (Tomky  v.  McDmaldy  82  Barb.  609;  Warren  v.  Tiffany,  9  Abb.  66 ;  17 
How.  106),  and  where  ever  a  service  by  mail  is  proper,  if  the  order  omit  to 
direct  such  service,  it  will  be  void  (Tomley  v.  McDonald,  82  Barb.  609 ;  Wa/r- 
ren  v.  Tiffany,  9  Abb.  66 ;  17  How.  106).  And  an  order  which  directed  meiiely 
that  "  a  copy  of  the  summons  and  complaint  be  deposited  in  the  post  office 
addressed  to  the  defendant,"  was  held  insufficient  (Hyatt  v.  Wagmright,  18 
How.  248).  It  ought  to  have  directed  the  deposit  ''forthwith;'  and  that  the 
summons  and  complaint  should  be  directed  to  the  defendant  at  his  residence, 
naming  it,  if  known.    (Id.) 

d.  Affidavita  to  be  filed.— The  affidavit  on  which  the  order  is  obtahied 
should  be  left  with  the  judge,  or  filed  within  five  days  (Vsmam  v.  HoOnvok,  5 
How.  8 ;  Rule  4).  Where  two  affidavits  were  filed,  which  were  not  sufficient  to 
authorize  the  order,  but  on  a  motion  to  set  aside  the  order  a  third  affidavit  was 
produced,  which  the  court  was  satisfied  had  been  used  on  the  application  for 
the  order,  and  which  supplied  the  defects  in  the  affidavits  on  file,  the  court  de- 
nied a  motion  to  set  aside  the  order,    (lb.) 

6.  Deposit  In  poet-offioa — ^A  copy  of  the  summons  and  complaint  is  to  be 
deposited /<9r^toi^  in  the  post-office ;  and  where  the  order  for  publication  was 
made  on  the  24th  of  October,  and  the  copy  summons,  &c.,  was  not  deposited 
in  the  post-office  imtil  the  9th  of  November  following,  it  was  held  not  to  be  a 
deposit  forthwith,  and  that  a  judgment  subsequently  enter^  on  de&ult  of  the 
defendant  to  answer,  was  irregular  (Back  v.  UruMeUy  2  Abb.'  38^  Where  the 
order  was  made  on  the  18th,  and  the  deposit  made  on  the  22a  of  the  same 
month,  held  regular  (Van  Wt/ek  v.  Hardy,  11  Abb.  474;  20  How  222),  the 
delay  being  accounted  for,  forthwith  held  to  mean,  '*  reasonable  dispatch." 
(Id.) 

f.  Publication. — The  complaint  need  not  be  published  (Anon.  1  Code 
Rep.  102 ;  8  How.  298) ;  a  publication  for  seventy  days  held  to  be  a  publi- 
cation for  ten  weeks  (ihe  People  v.  Oray^  10  Abb.  468) ;  a  publication  for 
thirty-nine  days,  held  a  publication  for  six  weeks  (Oleott  v.  BoH^iaon,,  21  N.  Y. 
160;  rev'gSO  Barb.  148;  andsee  §  426). 

g.  All  notices  required  by  law  to  be  published  in  Hamilton  county  may  bo 
pabliBhed  in  Fulton  county  (Laws  1860,  ch.  297),  and  "  any  notice  or  aaver- 
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tiiement  may  be  printed  in  any  newspaper  of  the  countiee  of  Fulton  and  Ham- 
ilton (Laws  1860,  ch.  96). 

a.  FOing  Complaint.— It  has  been  held  that  the  service  by  pnblication  of  a 
snmmons  is  insufficient,  unless  the  complaint  be  filed  before  publication,  and 
that  the  sunmions  as  published  mu$t  state  the  time  and  pace  of  filing.  A  ^  udg- 
ment  entered  upon  a  serrice  thus  defective  is  a  nullity.  Buch  a  Judgment  is  not 
aided  by  the  139th  section  of  the  code ;  and  the  fact  that  an  attachment  was  is- 
sued (KendaU  v.  Washburn,  14  How.  380 ;  TUus  v.  Beiuea,  16  ii  371 ;  8  Abb. 
1771  and  that  an  order,  subsequent  to  the  judgment,  for  the  filing  of  the  com- 
plaint nunc  pro  tunc  as  of  the  day  the  summons  was  first  published,  will  not 
avail  to  give  validity  to  the  judgment:  the  defect  in  the  publication  of  the 
summons  will  still  remain.    (Id,) 

h.  Where  on  a  motion  to  set  aside  a  judgment  taken  for  default  of  an  answer 
on  a  service  by  publication,  it  appearea  that  the  complaint  was  filed  on  the 
22d  of  September,  and  the  summons,  dated  and  published  on  the  23d  of  Sep- 
tember, stated,  the  complaint  has  this  day  been  filed,  the  motion  was  denied, 
and  the  court  held,  that  as  the  complaint  was  onfite  on  the  28d,  although  act- 
ually filed  on  the  22nd,  it  was  a  sufficient  compliance  with  the  statute  (Jacqtwr- 
son  V.  Van  Erb&n,  2  Abb.  315). 

CL  Service,  when  oomplete. — See  §  187. 

d.  XSnforcing  judgment — A  judgment  obtained  on  a  service  by  publication 
against  a  defendant  out  of  th<9  State,  though  it  mav  be  enforced  agamst  the  de- 
fendant's property  in  this  State,  lias  no  bmding  K>rce  in  personam^  and  can- 
not be  sued  upon  (Kane  v.  Cook,  8  Gal.  449;  F\inveY.  G'oto^, 28  How.  294 ;  Fiske 
V.  Anderson,  33  Barb.  71 ;  12  Abb.  8). 

e.  Admitting  defendant  to  defend. — Where  a  defendant  against  whom 
publication  is  ordered,  and  against  whom  judgment  has  been  taken,  is  allowed 
to  come  in  to  defend  after  judgment,  the  mere  admitting  him  to  come  in  to 
defend  does  not  open  thejud|^ent,  nor  stay  the  proceedings  upon  the  execu- 
tion (GarsweU  v.  NenUe,  12  How.  445).  When  a  defendant  in  a  fi>reclo8ure 
suit,  proceedeed  against  as  an  absentee,  applied  to  be  let  in  to  defend  after  de- 
cree and  before  a  sale,  and  did  not  swear  to  merits,  he  was  required  to  pay  the 
costs  already  accrued,  subsequent  to  the  time  for  his  i^)pearance,  and  had  also 
to  give  security  to  pay  the  fature  costs  if  his  defence  failed ;  but  where  merits 
were  sworn  to,  and  he  applied  at  the  first  opportunity,  he  was  not  required  to 
pay  costs,  although  the  plaintifiT  denied  there  was  any  defence  (BartuoeU  r. 
WMe,  9  Paige,  368). 

*  §  136.  [116.]  (Am'd  1849,  1861.)    Joint  and  several  debtors. 
Where  the  action  is  against  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  but  not  on  all  of  them,  the 
plaintiff  may  proceed  as  follows : — 

1.  If  the  action  be  against  defendants  jointly  indebted  upon 
contract,  he  may  proceed  against  the  defendant  served,  unless 
the  court  otherwise  direct,  and  if  he  recover  judgment,  it  may 
be  entered  against  all  the  defendants  thus  jointly  indebted,  so 
far  only  as  that  it  may  be  enforced  against  the  joint  property 
of  all,  and  the  separate  property  of  the  defendants  served,  and 
if  they  are  subject  to  arrest,  against  the  persons  of  the  defend- 
ants served ;  or, 

2.  If  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  served  in  the  same  manner 
as  if  they  were  the  only  defendants. 

•  Amended — Ste  App»fffix. 
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3.  If  all  the  defendants  have  been  served,  judgment  maj  be 
taken  against  any  or  either  of  them  severally,  when  the  plain- 
tiff would  be  entitled  to  judgment  against  such  defendant  or 
defendants,  if  the  notion  had  been  against  them,  or  any  of  them 
alone. 

a.  Where  the  summons  has  been  served  dn  only  one  of  two  defiandants, 
who  are  severally  as  well  sRJoirUlp  liable,  the  plaintiff  may  proceed  M^ainst  the 
defendant  served,  as  if  he  were  a  sole  defendant ;  otherwise,  if  the  £fendant8 
are  \isLb\e  jointly  and  Qot  also  severaUy.'  In  the  latter  case,  the  judgment  must 
in  form  be  entered  against  both  defendants  (Stannard  v.  MaUieej  7  How.  4 ; 
Lahey  v.  Kingon,  13  Abb.  192).  Such  a  judgment  may  be  enforced  by  a  cred- 
itor's bUl  (BOhofer  v.  Heuba/ih,  15  Abb.  148). 

h.  Several  persons  may  be  named  in  the  summons,  and  the  plaintiff  may  de- 
liver a  complaint  ^kgainst  only  the  one  upon  whom  the  process  is  served, 
omitting  the  names  of  the  other  defendants  mentioned  in  the  smnmons.  Thus, 
where  in  an  action  arising  on  contract,  in  the  summons  three  persons  were 
named  as  defendants,  but  the  summons  was  served  on  one  derendant  only, 
who  appeared,  and  the  plaintifi^  served  a  complaint  in  which  only  the  party 
served  with  the  summons  was  named  as  defendant,— that  defendant  moved  to 
set  aside  the  >.immons,  and  for  judgment  dismissing  the  complaint,  on  the 
ground  that  the  parties  defendant  had  been  improperly  changed,  and  for  neg- 
lect of  the  plaintiffs  to  serve  a  complaint  asginst  aU  the  defendants.  Willara, 
J.,  denied  the  motion  (Trtms  v.  TobiM^  7  How.  90).  -Where  an  action  not 
founded  on  contract  is  brought  as  against  two  defendants,  and  process  is 
served  on  one  only,  the  defendant  not  served  is  not  a  par^  to  the  action  {fioth 
insan  v.  Froit,  14  Barb.  536 ;  M'Kenm  v.  HackOaff,  2  E.  D.  Smith,  75 ;  East 
Bncr  Bank  v.  OuUing^  1  Bosw.  636 ;  Norton  v.  BjciyeB^  4  Denio,  245 ;  see  how- 
ever, 5  How.  8 ;  16  Abb.  1). 

e.  When  one  partner  colludes  with  a  creditor  of  the  firm  without  the  knowl- 
edge of  his  co-partner,  to  have  a  judgment  rendered  against  the  property  of 
the  firm,  by  a  service  on  such  colludmg  partner  alone,  the  court  will,  on  mo- 
tion of  the  partner  who  has  been  deceived,  open  the  judgment  (Oriswold  v. 
QrimjoM,  14  How.  446 ;  Evermm  v.  Oehrman,  10  id,  301} ;  and  where  the  ser- 
vice was  on  one  defendant  only,  who  made  default,  ana  judgment  was  entered 
in  form  against  all,  the  court  subsequently,  upon  the  application  of  the  defend- 
ant not  served,  permitted  him  to  come  in  ana  defend  upon  condition  that  the 
judgment  should  stand  as  security  (Ford  v.  Whitridgey  9  Abb.  416). 

d.  The  sev^^  heirs  of  a  person  deceased,  although  they  must  be  sued  in 
one  action  for  the  debts  of  the  ancestor  to  the  extent  of  the  real  estate  de- 
scended, are  not  such  joint  debtors  as  that  on.a  service  on  one  a  judgment  in 
form  can  be  entered  against  the  others  (KeUogg  v.  Ohnstead,  6  How.  &7). 

e,  ^  Defendants  severally  liable,"  in  sub.  2,  construed  as  meaning  defendants 
liable  separately  from  the  defendants  not  served,  though  jointly  as  respects 
each  other ;  so  that  in  an  action  against  three  persons^  as  partners,  one  not  be- 
ing served  with  the  summons,  nor  appearing,  the  pUuntlff  is  entitled  to  iudg- 
ment  against  the  other  two,  upon  evidence  that  they  alone  constitutea  the 
partnership  (Pruyn  v.  Blacky  21  N.  Y.  300).  In  such  a  case  to  entitle  the  plain- 
tiff to  a  judnnent  against  the  defendant  not  served;  it  must  be  shown  he  was 
a  partner  {JkandaU  v.  Beach^  7  How.  271). 

/.  One  defendant,  a  joint  debtor,  served  with  process,  may,  by  an  offer  un- 
der §  385,  bind  his  co-defendant,  and  such  judgment  may  be  enforced  against 
the  joint  property  of  all  (Emery  v.  Emory ^  9  How.  130). 

g.  The  recovery  of  judgment  agamst  one  of  several  joint  debtors,  althoii^ 
nothing  is  obtained  on  it,  is  a  bar  to  any  ftiture  action,  either  against  all  or 
either  of  suchjoint  debtors  (Benson  v.  Fainey  9  Abb.  28 ;  see,  however,  Jokn$(m 
V.  8mUh,  23  How.  444 ;  JBWto  v.  IMman,  16  Abb.  184). 

Bee  notes  to  sections  120,  289,  and  291,  and  sections  274  and  876. 
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§137.  [116.]   yn^m  service  complete 

In  the  cases  mentioned  in  section  135,  the  seryice  of  the 
snmmons  shall  be  deemed  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  for  publication.  . 

a.  Where  an  order  for  pablicatlon  has  been  made,  and  the  defendant  is  per- 
sonally seryed  with  sammons  oat  of  the  State,  he  has  twenty  days'  time  to 
answer  after  the  expiration  of  the  time  prescribed  in  the  order  for  publication 
<IhmUn$(m  v.  liim  VeeMen,  1  CJode  Rep.  N.  B.  817 ;  6  How.  199 ;  Abrahama  ▼. 
MUehea,  8  Abb.  123).  In  Dykers  y.  Woodioard  (7  How.  813),  it  was  held  other- 
wise, and  that  the  time  to  answer  commences  to  run  firom  the  day  of  the  per- 
eonal  service  out  of  the  State.  Where  the  summons  has  been  published,  the 
time  to  answer  does  Aot  commence  to  ran  until  the  oom^detion  of  Um  rix 
weeks  of  publication  (Rkhafrd$on  t.  Baiet,  28  How.  516). 

§  138.  [117.]  (Ara'dl851.)    Proof  of  service/ 
Proof  of  the  service  of  the  siimnions  and  of  the  complaint 
or  notice,  if  any,  accompanying  the  same,  mnst  be  as  follows : 

1.  If  served  by  the  sheriff^  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same,  and  an  affidavit 
of  a  deposit  of  a  copy  of  the  sammons  in  the  post-office,  as  re- 
quired by  law,  if  the  same  shall  have  been  deposited  ;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certi- 
ficate, affidavit,  or  admission,  must  state  the  time  and  place  of 
the  service. 

h.  Sheriff's  certificate.— Where  the  proof  of  service  is  the  sheriff's  certi- 
ficate, he  should  state  or  refer  to  the  name  of  the  cause,  and  that  the  summons 
served  by  him  was  in  that  cause ;  and  where  a  sheriff's  certificate  stated  that 
he  served  on  the  defendant  a  copy  of  a  summons  and  complaint,  but 
it  did  not  appear  that  it  was  the  summons  and  complaint  in  the  action 
then  before  the  court,  it  was  held  not  sufl3cient  proof  of  service  {Litchjidd  v. 
BurweU,  6  How.  341 ;  1  Code  Rep.  N.  S.  42).  The  certificate  of  a  sheriff  of  a 
county  in  another  State,  of  having  made  service  of  a  paper,  is  of  no  greater 
effect  in  this  State  than  the  certificate  of  a  private  individual.  He  should 
make  affidavit  of  the  service  as  any  other  individual  would  be  required  to  do 
{Thurston  Y.  Eing,  1  Abb.  126;  MtnreU  v.  Kimball,  4  id.  862).  A  certificate 
signed  "  J.  C.  Butler,  under-sheriff"  was  held  to  be  no  proof  of  service.  The 
courts  dcnot  know  an  under-sheriff,  and  the  return  of  a  deputy-sheriff  in  his 
own  name  is  a  nulli^ ;  the  return  should  be  in  .the  name  of  the  ehentt  (Joffee 
V.  Joyeey  5  Oal.  R  449).  A  sheriff's  certificate  of  the  service  of  a  summons, 
does  not  lose  its  force  by  lapse  of  time,  or  by  being  previously  used  for  any 
other  purpose ;  and  although  it  may  have  been  used  in  reference  to  a  judgment 
which  is  afterwards  vacatM,  it  continues  to  be  proof  of  the  service,  and  mvr 
be  used  on  a  subsequent  application  for  judgment  (Brien  v.  Casey,  2  Abb.  419). 

c.  Where  a  sheriff  serves  the  summons  out  of  his  own  county,  the  OTOof  of 
service  must  be  by  affidavit,  his  certificate  of  service  is  of  no  avail  (>br»Mf'# 
Loan  Co.  v.  IHekmn,  9  Abb.  61 ;  17  How.  477). 

d.  Where  a  snmmons  was  served  in  the  city  of  New  York,  by  the  sheriff 
of  Westchester  c-onnty»  and  the  onl}-  proof  of  service  wa?  the  certificate  ol 
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the  sheriff;  and  the  jndCTient  was  objected  to  on  thai  ground,  held,  that  the 
defect  might  be  rectified  by  the  filing  nunc  pro  tunc^  an  affidavit  of  the  service 
of  the  summons,  (id) 

a.  Disputing  the  service.— Although  it  has  been  said  that,  the  law  making 
it  the  duty  of  the  sheriff  to  serve  Sie  summons,  "  whatever  he  does  and 
certifies  in  his  official  duty  is  evidence,  and  as  between  parties  to  the  process, 
or  privies,  conclusive  evidence,  and  not  liable  to  collateral  impeachment'' 
( Wheder  v.  N.  T.  &  Harl&m  R  R.  Qmpany,  24  Barb.  417).  Yet  it  seems  to  be 
now  well  settled  that  the  return  of  a  sheriff,  or  an  affidavit  of  a  person  actin^ 
in  his  place,  or  the  affidavit  of  any  other  person,  of  the  service  of  a  summons, 
is  not  conclusive  upon  the  defendant ;  he  may  disprove  such  .alleged  service, 
on  motion  to  set  the  proceedings  aside  ( Van  BeTisselaer  v.  Ghadtoick,  7  How. 
297;  LUckfidd  v.  Burmll,  5  id.  341 ;  Wallie  v.  Xott,  15  id.  567,  and  see  Buikl^ 
V.  BuUdey,  6  Abb.  307).  Where,  on  a  motion  to  set  aside  a  judgment  taken 
for  want  of  an  answer  on  the  ground  of  a  defect  in  the  service  of  the  sum- 
mons, it  appears  that  the  defendant  had  improperly  endeavored  to  avoid  ser- 
vice of  the  summons,  the  judgment  will  not  be  set  aside  unless  on  satisfactonr 
evidence  that  the  summons  had  not  come  to  the  defendant's  knowledge  (South- 
weU  V.  MarryaU.y  1  Abb.  218).  Nor  will  the  court  set  aside  a  judgment  for 
non-service  of  the  summons,  when  it  appears  that  although  the  defendant 
knew  service  had  been  erroneously  made  on  his  foreman  for  him,  and  thai 
the  plaintiff  was  proceeding  on  such  service  as  a  regular  service,  yet  did  noi 
make  his  motion  to  set  aside  until  supplementary  procedings  were  resorted  to 
(BiUon  V.  Thurston^  ib.  818).  The  objection  that  a  summons  was  not  properly 
served  is  not  available  in  an  answer  or  demurrer ;  the  remedy  is  by  motion  to 
set  aside  the  service  and  proceedings  thereon  as  irregular  {Harris  v.  Hope  Mni. 
Ins.  Comp,^  8  Barb.  541).  Proof  of  service  on  conflicting  affidavits  (see  Hunt- 
er V.  Lester,  10  Abb.  266). 

b.  Publication,  how  proved.— In  case  of  publication  the  affidavit  is  to  be 
made  by  the  printer,  his  foreman,  or  principal  clerk ;  but  it  seems  if  the  affida- 
vit is  made  by  the  publisher  of  the  paper  it  is  sufficient.  Similar  language  in 
the  statute  regulating  foreclosures  by  advertisement,  was  so  construed  hv 
Hand,  J.  (Bunce  v.  Reed,  16  Barb.  350). 

c.  Defendant's  admission. — Where  the  proof  of  service  is  an  admission  bv 
the  defendant,  the  admission  must  be  verified  and  identified,  so  as  to  satisfy 
the  court  that  the  admission  is  indeed  signed  by  the  defendant  or  with  his  as- 
sent ;  there  is  no  legal  fiction  by  which  the  court  is  presumed  to  know  the  sig- 
nature of  a  party  defendant  who  has  not  appeared  in  the  cause  (2  Hill,  369 ; 
LUchJkld  V.  BurweU,  5  How.  342 ;  1  Code  Rep.  N.  S.  42 ;  i2d  Oibson,  5  English's 
[Ark.]  R  572 ;  Welch  v.  Walker,  4  Porter,  120 ;  Norwood  v.  Riddle,  9  id.  &6). 

d.  Fees  for  serving  summons. — ^For  servinga summons  the  sheriff  is  en- 
titled to  fifty  cents  for  each  defendant  served.  He  is  also  entitled  to  six  cents 
a  mile  for  going  only,  to  be  computed  from  the  court-house.  But  this  fee  only 
applies  to  tne  process  itself,  and  not  to  the  number  of  defendants  named,  or 
who  may  be  served.  But  one  travel-fee  can  be  charged  on  the  same  process. 
For  the  certificate  required  by  section  138,  no  compensation  is  provided  by 
that  name  *  *  *  but  it  may  be  regarded  as  a  substitute  for  a  return,  and  the 
officer  entitled  to  the  fee  allowed  for  such  service  (12)^  cents)  (Benedict  v.  War- 
ring, 14  How.  670). 

e.  No  fee  for  serving  the  summons  and  complaint  is  taxable,  unless  the  ser- 
vice be  made  by  the  sheriff;  and  then  it  is  taxable  as  a  sheriff's  fee  (Wldpple  v. 
WiUiams,  4  How.  30).  But  where  the  service  is  by  any  person  other  than  the 
sheriff,  then  nothing  more  can  be  allowed  than  a  reasonable  compensation  for 
the  labor  in  making  the  service,  there  can  be  no  allowance  for  constructive 
traveling,  and  the  affidavit  should  show  the  reasonableness  of  the  charge. 
.Thus,  wnere  $65  were  charged  for  the  service  of  the  summons  on  forty-two 

defendants,  by  a  person  not  the  sheriff,  the  charge  being  in  amount  equal  to 
what  would  have  been  the  legal  fees  of  the  sheriff  for  such  servicer— the  affi- 
davit in  respect  to  this  item,  stated  the  expenses  for  service  on  said  defendantfl 
were  necessarily  incurred,  according  to  the  registry  kept  by  deponent,  and  a<^ 
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cording  to  his  best  knowledge  and  belief— the  charge  was  disallowed  (Oam  T. 
Priee^7  How.  848). 
gee  note  to  section  184,  and  Rule  18. 


§139.  (Am'd  1851.)  Jurisdiction,  'Appearance, 
From  the  time  of  the  service  of  the  snmmons  in  a  civil  ac- 
tion, or  the  allowance  of  a  provisional  remedy,  the  court  is 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  the  subsequent  proceedings.  A  voluntary  appearance  of  it 
defendant  is  equivalent  to  personal  service  of  the  summons  up- 
on him. 

a,  Aotkm,  when  oommenoed. — ^Where  the  service  of  the  summons  is  by 
pulilication,  the  action  is  not  commenced  untH  the  expiration  of  the  time  pre- 
scribed for  publication  {Moore  v.  Thayer,  10  Barb.  268 ;  6  How.  47 ;  8  Code  R 
176).  (See  note  to  section  137.)  But  where  an  attachment  has  been  issued 
against  a  defendant,  and  an  order  made  to  serve  the  summons  by  publication, 
and  before  the  service  was  complete  the  defendant  died,  the  court  held,  that 
although  the  action  was  not  commenced  within  section  187,  or  99,  yet  the 
plaintiff  had,  by  virtue  of  the  attachment  and  this  section,  acquire  a  provis- 
ional hen  on  the  defendant's  property  (lb. ;  and  Bu/^khardt  v.  Sanford,  7  How. 
829 ;  Be  QrwwM,  18  Barb.  412). 

h.  Where  each  of  two  partners  commenced  a  suit,  the  one  against  the  other, 
to  dose  up  the  partnership,  and  enjoin  interference  with  the  effects,  the  one, 
in  the  superior  court,  procured  a  temporary  injunction  on  14th  Sept.,  which, 
with  the  summons,  was  served  on  15th  Sept.,  about  8  o'clock,  P.  >i.,  and  the 
other,  in  the  supreme  court,  obtained,  on  an  ex  parte  application,  [the  report 
does  not  state  when]  an  injunction,  and  an  order  for  a  receiver ;  and  the  re- 
ceiver took  possession  of  the  property  on  the  15th  Sept.,  [at  what  hour  not 
stated,]  and  afterwards,  about  8  o'clock,  [p.  m.,  supposed,  the  report  does  not 
state]  the  summons  and  injunction  were  served,  it  was  held  that  the  action  in 
the  superior  court  was  first  commenced,  and  that  that  court  had  jurisdiction 
of  the  whole  matter  between  the  parties  {McCarthy  v.  JPeake,  18  How.  188). 

c  Bffeot  of  appearanoa — A  voluntary  and  general  appearance,  besides  be- 
ing equivalent  to  a  personal  service  of  the  summons,  is  a  waiver  of  all  defects 
in  the  summons  or  previous  proceedings  (See  Webb  v.  MoU,  6  How.  440 ;  IHx 
V.  PdlmeT,  5 1&.  283 ;  8  Code  Rep.  214 ;  Dole  v.  Mardey,  11  How.  188 ;  and  notes 
to  sections  128  and  129 ;  Hyde  v.  PfiUerson,  1  Abb.  248 ;  Bierce  v.  Smith,  2  id. 
4111  It  does  not  authorize  a  judgment  for  want  of  an  answer  without  proof 
of  due  service  {Maeomber  v.  1m  Mayor,  17  Abb.  86).  Where  the  defects  in  the 
summons  of  proceedings,  prior  to  appearance,  are  not  made  apparent  until 
after  the  notice  of  appearance  is  served,  then  the  appearance  is  no  waiver 
(Voorhies  v.  SchofiM,  7  How.  61 ;  Shnfer  v.  Humphrey,  15  id.  664)..  In  the  su- 
perior court  it  has  been  held  that  one  of  several  defendants  jointly  liable  in  a 
judgment  cannot  appear  under  protest  to  the  jurisdiction,  and  object  that  it 
does  not  appear  on  the  face  of  the  proceedings,  either  that  he  resides  or  was 
personally  served  with  process  wimin  the  city  of  New  York.  Such  an  ap- 
pearance is  equal  to  a  personal  service  {Mahaney  v.  Pervman,  1  Abb.  34 ;  4 
Doer,  608 ;  see  Hewitt  v.  HovoeU,  8  How.  847). 

d.  Vohmtary  appearemoe,  when  aUowed.— It  is  never  the  case  hi  any 
court  that  a  party  uninvited  or  unwelcome  could  intrude  himself  upon  the  court 
and  the  plaintiff,  unless  he  had  some  right  to  protect  which  rendered  such  ap- 
pearance necessary ;  and  where  one  of  several  persons  named  as  defendants  in 
th«  summons,  but  on  whom  no  copy  had  been  served,  gave  a  notice  of  appear- 
ance and  demanded  a  c^py  of  the  complaint,  and,  no  copy  of  complaint  being 
\Z  * 
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aerr^cL  mored  to  dismiss  Uie  action,  it  was  held  he  liad  no  right  to  a^)ear,  or 
moye  for  a  diHiniflBal  of  the  action  (Tracy  y.  Reynold^  7  How.  837) ;  but  the  su- 
perior court  have  held  that  a  person  named  as  defendant  and  against  whom  a 
judgment  is  prayed,  but  on  whom  no  summons  has  been  served,  has  a  right 
to  appear  and  answer  {Higgins  y.  Bocktndl,  2  Duer,  65Q).  And  per  Boswo^, 
J., "  I  think  the  plaintiff  is  wrong  in  the  position  that  a  person  named  as  de- 
fendant, and  against  whom  personally  a  judgment  is  prayed,  has  no  right  to 
appear  and  answer  until  he  has  been  served  with  a  summons.  The  code  ^  139] 

onai 


declares  the  voluntary  appearance  of  a  defendant  equivalent  to  person 
service  of  the  summons  on  him.  This  assumes  that  he  has  the  rij^ht  to  appear. 
The  practice  was  settled  in  chancery  in  accordance  with  the  view  here  ex- 
pressed (1  Barb.  Ch.  Pr.  81). 

a.  In  an  action  on  contract  against  two  defendants  as  partners,  if  the  com- 
plaint is  served  on  one  only,  the  other  may  appear  vobintarUj/  (WeUington  v. 
Olaaaon,  9  Abb.  175 ;  18  How.  10).  Although  it  be  to  interpose  a  defense  of  in- 
foncy  (id.) :  and  so  of  executors. 

b.  Where  a  plaintiff,  in  a  suit  agiinst  partners,  misnamed  one  of  the  partners 
Morito  Eranse  instead  of  Henry  Kranse,  but  served  no  summons  on  Henry 
Eranse,  yet  a  person  of  that  name  voluntarily  appeared  and  put  in  an  answer 
denying  that  he  was  a  partner  of  the  other  defendant  named ;  the  court,  on 
the  plamtiff*s  motion,  allowed  him,  without  costs,  to  discontinue  as  to  moriiB 
Ejranse,  and  amend  the  summons  and  proceeding  by  substituting  the  name  of 
Henry  for  ]iforite  (Waterbury  Leather  Mamif.  Go,  v.  Kranae,  9  Abb.  175,  note). 
The  order  allowing  such  discontinuance  and  amendment,  was  not  an  appeala^ 
ble  order.    (Id.) 

c  A  defendant  may  appear  at  any  time  before  judgment  is  actually  entered 
(Abbott  V.  Smith,  8  How.  m ;  BaaOer  y.  AmM,  ^How.  447). 
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TITLE   VI. 
Of  the  pleadings  in  OivU  Actuma. 

QBAPtBK  L  The  complamt 

IL  The  demurrer, 

in.  The  answer. 

IV.  The  reply. 

V.  General  rules  of  pleading. 
YL  Mistakes  and  amendmenb. 

Ghaftbb  I. 

The  Complaint, 

BBcmoH  140.    Forms  of  pleading. 

141.  Complaint 

142.  Complain^,  what  to  contain. 

§  140.  [118.]  (Am'd  1849,  1852.)    Forms  of  pleading. 
All  tbe  foirms  of  pleadmg  heretofore  existing  are  aboliBhed; 
and,  hereafter,  the  forms  of  pleading  in  civil  actions  in  coarts 
of  record,  and  the  rules  by  which  the  sufficiency  of  the  plead- 
•  ings  is  to  be  determined,  are  those  prescribed  by  this  act. 

0.  Haw  fax  rules  dehors  the  Code  apply.— All  forms  and  rules  of  pleading 
are  abolished,  and  the  rules  for  testing  the  sufficiency  of  a  pleading  are  those 
prescribed  by  the  code  (Boyce  v.  Brotori,  8  How.  390).  But  **  the  pnor  practice 
and  forms  of  pleading  are  abolished  only  in  a  qualified  manner,  for  existing 
statutory  provisions  relating  to  actions  not  inconsistent  with  the  code,  and 
which  are  in  substance  applicable  to  the  new  actions  authorise  by  that  sys- 
tem, are  not  affected  by  it  (|  471,  post).  There  is  no  inconsistency  or  repug- 
nancy in  applying  the  provisions  referred  to  from  the  revised  statutes*  under 
the  code.  There  are  the  same  reasons  of  convenience  for  it  now  which  existed 
under  the  former  system,  and  it  does  not  conflict  with  any  particular  provision 
jof  the  code.  It,  therefore,  remains  in  force  (ffk  of  Oenesee  v.  Patchin  Bk,  8  Ker- 
nan,  314 ;  The  Park  Bk  v.  TiUon,  15  Abb.  384).  So  do  the  provisions  of  a  R 
a  482,  g  10,  relative  to  the  form  of  declaring  for  statute  penalties  {Th/6  P^opU 
V.  Bennetty  5  Abb.  384 ;  overrurmg  in  effect  Morehouse  v.  Overseers  cf  CriUy^  8 
How.  431).  That  pleadings  in  actions  agamst  corporations  are  unaffected  by 
the  code,  see  Bk  of  WaterviUe  y.  BeUeer,  13  How.  372 ;  Johnson  v.  Kemp,  11  id, 
186 ;  Union  Mut.  Ins.  Go.  v.  Osgood,  1  Duer,  707.  And  as  to  pleadings  in  eject- 
ment and  partition,  see  notes  to  §§  448  and  45($,  posi, 

h.  Blection  of  oanse  of  action. — ^The  code  has  not  changed  the  common-law 
mle  that  one  may  waive  the  tort  and  sue  on  the  contract  Thus,  where 
the  complaint  alleged  that  plaintiff  delivered  to  defendants  a  quantity  of 
hops,  to  be  taken  care  of  and  returned  to  plfdntiff  on  request,  and  that  defend- 


•  2  R.  8u  458,  ^  3.— In  suits  brought  by  a  corporation,  created  by  any  stat- 
ute of  tkk  State,  it  shall  not  be  necessary  to  prove,  on  the  trial,  the  existence  of 
such  ccffporation,  unless  the  delSondant  shall  have  pleaded  that  the  plaintiff  is 
not  a  corporation. 
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ftnts,  '*  without  the  leave  or  license  of  plaintiff,  appropriated  said  hops  to  their 
own  use,  and  thereby  became  indebted  to  the  plaintiff,"  &c,  it  was  held  that  the 
plaintiff  might  complain  in  this  form  (Mnds  y^  TweddU^  7  How.  278 ;  and  see 
8  ui.  878 ;  12  id.  631 ;  4  Barb.  86 ;  16  Barb.  638).  And  where  vendees  have 
been  guilty  of  a  fraud  upon  a  purchase  of  goods  on  .credit,  the  vendor  may, 
without  waiting  until  the  period  of  credit  has  expired,  reclaim  the  goods  or 
he  may  waive  the  tort  and  recover  the  value  (Kayser  v.  Sie^,  84  &rb.  84 ; 
and  sec  Both  v.  Palmer,  27  Barb.  652;  and  10  Abb.  206;  87  Barb.  270); 
and  80  of  goods  tortiously  token,  (Henty  v.  ifamn,  8  E.  D.  Smith,  71). 
Whether  or  not  the  tort  is  waived  must  be  determined  by  the  facts  stated  in 
the  complaint  (GJumber*  v.  Lewis,  2  Hilton,  591 ;  10  Abb.  206,  and  see  Ediek  v. 
Grim,  10  Barb.  445). 

a.  A  mortgage  cre<Mtor  can,  in  the  lifetime  of  the  mortga^r,  either  sue 
upon  the  bond,  or  foreclose  the  mortfi;age ;  and  he  has  the  rieht,  after  the 
death  of  the  mortgagor,  at  his  option  either  to  sue  the  heirs  of  the  mortgagor 
upon  the  bond,  or  to  foreclose  the  mortgage  {RooaewU  v.  Carpenter,  28  Barb. 
428) ;  so,  too,  an  executor  can  maintain  an  action  either  in  his  own  name  or 
as  executor,  upon  a  note  given  to  him  as  executor  for  a  debt  due  the  testator 
at  the  time  of  his  decease  (Merritt  v.  Seaman,  2  Selden,  168 ;  and  see  Bogle  v. 
P^,  28  Barb.  478). 

b.  There  is  no  authority  for  extending  the  right  of  election  of  actions  so 
fkr  as  to  try,  under  the  form  of  an  action  for  money  had  and  received,  a  right 
or  claim  to  real  estate  or  to  its  possession,  or  to  the  rents  and  profits  (Carpe^er 
V.  Stmweil,  8  Abb.  460 ;  and  see  15*  East.  818 ;  2  G.  &  M.  495).  Although  the 
forms  of  action  are  all  merged  in  one,  yet  form  of  action  must  not  be  confound- 
ed with  catue  of  action.  The  same  state  of  facts  may.  bv  being  differently 
stated,  constitute  different  causes  of  action  ;  and  a  s^mif  adaptation  of  the 
&cts,  so  as  to  constitute  this  or  that  cause  of  action,  will  sometimes  determine 
the  plaintiff's  right  to  recover.  Thus,  in  Van  Leuwn  v.  Lyke,  [1  Coms.  515,) 
the  uicts  were  that  the  defendants  were  owners  of  a  sow,  which  wrongfully 
went  on  the  plaintiffs  land  and  injured  a  cow,  the  property  of  the  plamtiff. 
Here  the  plamtiff  had  his  option,  either  to  allege  as  his  cause  of  action  the 
trespass  of  the  sow  on  his  premises,  or  to  allege  as  his  cause  of  action  the 
ii\Jury  to  his  cow.  In  one  case  he  had  to  allege  and  prove  that  the  sow  was 
unlawfully  on  his  premises,  and  there  injured  his  cow ;  in  the  other  case  he 
needed  neither  to  allege  or  prove  that  the  sow  was  a  trespasser  on  his  land, 
but  he  had  to  allege  and  prove  that  the  sow  was  vicious,  and  that  the  defendant 
knew  it  The  plaintiff  elected  to  state  as  a  cause  of  action  that  the  sow  in- 
lured  his  cow,  but  omitted  to  allege  or  prove  that  the  sow  was  a  trespasser,  or 
that  she  was  vicious  and  the  defendant  knew  it,  and  for  this  omission  he  failed 
in  his  action.  Another  instance  is  the  case  of  GampMl  v.  Stakes,  (2  Wend. 
187,)  defendant,  an  infant,  hired  a  horse  of  plaintiff,  and  so  misused  it  that  it 
died.  Here  plaintiff  had  his  option,  either  to  sue  for  the  breach  of  defendant's 
implied  agreement  to  use  the  horse  with  due  care,  or  to  take  no  notice  of  the 
hinng,  and  allege  that  defendant  wron&^ully  injured  the  horse.  Had  he  select- 
ed the  first  alternative,  defendant's  mfancy  would  have  been  a  complete 
answer:  but,  by  selecting  the  other  alternative,  the  in&ncy  was  no  answer, 
(see  Fish  v.  imis,  5  Duer,  49). 

c  It  is  said  that  a  plaintiff  cannot  by  varying  his  remedy  [form  of  action] 
Jiange  the  legal  rights  of  the  defendant.  ♦  «  «  ♦  Where  the  substantial 
ground  of  action  rests  on  promises,  the  plaintiff  cannot,  by  changing  the  form  of 
action,  make  one  liable  who  would  not  have  been  liable  on  the  promise  (Camp- 
beU  V.  Perkins,  4  Selden,  440, 441).  And  again,  "  It  is  a  well-setUed  rule  that 
A  matter  arising  ex  contractu,  though  infeOed  with  fraud,  cannot  be  changed 
into  a  tort  in  order  to  charge  the  infant  [the  defendant]  by  a  chan^  in  the  re- 
medj''(ThePdopleY.KendSL25Wend,SW;  and  see  Mungerr.  miss,2S  Bsxh. 
79).  Tne  vendor,  on  repuoiating  a  contract  of  sale,  for  fraud  of  the  pur- 
chaser, may  sue  either  in  contract  or  in  tort  (Both  v.  Poimer,  27  Barb.  652) ; 
and  in  his  complaint,  instead  of  setting  out  all  the  &cts,  he  may  daim  for 
goods  3old  and  delivered,  leaving  the  &ct8  of  the  transaction  to  be  introduced 
at  the  trial  (id.) ;  and  where  the  defendant  had  sold  goods  as  plaintiff's  agent, 
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had  mis-^>plied  the  proceeds  and  reAised  to  aocount,  held  that  plaintiA  mi^t 
elect  either  to  sue  on  the  contract  for  reftisin^  to  account,  or  for  the  breach 
of  duty,  and  conversion  of  the  4noney  and  goom  (Bidder  y.  WhUloeky  12  How. 
906 ;  and  see  Chambers  y.  Lewis,  10  Abb.  206).  But  under  the  code  there  can  be 
no  embarrassment  as  to  the  form  of  action,  and  whether  the  action  be  brought 
upon  the  agreement  express  or  implied,  or  in  tort  for  the  yioli^on  of  the  duty 
arising  from  the  relation  of  the  parties,  is  immaterial  (TruU  v.  Granger,  4 
•Selden,  119;  and  see  SeoU  y.  Pnidnglon,  15  Abb.  280).  This  dictum  must  be 
receiyed  with  caution.  In  Waiter  y.  Bennett,  (16  N.  Y.  250),  plaintiff  complain- 
ed as  for  a  tort ;  on  the  trial  he  proved  a  cause  of  action  on  eoniraet.  It  was 
,  held  a  case  of  failure  of  proo^  and  he  was  nonsuited.  And  the  court  said, 
The  form  of  the  plaintff*s  action  is  ex  deUeio  ;  and  before  he  can  recover,  he 
must  show  that  defendant  committed  a  wronr.  The  same  rule  applies  to  a 
counter  claim  (Mayor  of  N,  York  v.  Parker  Van  Steamship  Co.,  12  Abb.  800 ; 
21  How.  289;  iW  v.  Steams,  1  HUton,  89).  And  it  has  been  held 
that  where  plafntiflb  had  commenced  their  action  as  on  contract,  pur- 
posely in  order  not  only  to  obtain  an  attachment  against  the  dei&id- 
ant  as  a  non-resident,  but  also  to  procure  an  order  for  publication  against 
him,  and  after  having  by  those  means  procured  the  defendant's  appearance, 
they  should  not  be  allowed  to  amend  the  summons  and  complaint,  to  mtAie 
the  action  in  tort  for  converting  plaintiff's  goods  (Lane  v.  Beam,  19  Barb.  51)^ 
There  is  still  a  distinction  between  tort  ana  assumpsit,  and  on  a  complaint  for 
converting  a  promissory  note,  the  plaintiff  cannot  recover  for  money  reeved 
to  his  use  (Andrevos  v.  BoTkd,  16  Barb.  688 ;  and  see  note  to  §  171 ;  and  see 
iTwi^wv.  irM»,28Barb.79).  In  Bess  Y.Buffalo  ik  Niagara  Falls  B.  B.  CS?.  (29 
Barb.  891)  the  complaint  stated  &cts  capable  of  being  used  as  the  basis  of 
either  one  of  two  causes  of  action,  and  the.  court  said  that  the  defendant 
might  require  that  the  plaintiff  be  put  to  his  election  for  which  cause  of  action 
he  would  prosecute  (see,  however;  SeoU  v.  PiOdngton,  15  Abb.  280). 

a  Where  money  has  been  collected  on  a  judgment  which  is  subsequently 
reversed  the  party  agpieved  may  resort  either  to  his  remedy  bv  an  onler  of 
restitution,  a  scire  faetas^  or  an  action  (Lott  v.  Sweetey,  29  Barb.  87). 

b.  And  where  the  complaint  claimed  specific  relief  purely  equitable,  and  '? 
made  no  demand  for  debt  or  damages,  and  the  proof  showea  the  relation  of  * 
debtor  and  creditor  between  the  parties,  and  that  the  real  ca;»se  of  action  was 

a  money  demand  only,  the  court  revised  to  allow  the  plaintiff  an  order  to  [ 

have  the  issues  tried  by  a  jury,  and  dismissed  the  oompkint  (Oraig  v.  Hyde,  \ 

84  How.  818).  \ 

e.  Qenerally  whenever  a  man  may  have  an  action  on  a  sealea  instrument,  i. 

he  is  bound  to  resort  to  it  (Young  v.  Preston,  4  Cranch,  289 ;  Marine  Ins,  €h,  of  j, 

AkoDondtria  v.  Young,  1  td.  822).    And  at  common  law  there  was  only  one  case  \ 

in  which,  where  there  was  a  contract  imder  seal,  the  plaintiff  could  declare  \ 

gen^^y,  and  on  the  trial  give  his  deed  in  evidence  in  support  of  his  claim.  \ 

Tliat  case  was  where  there  was  a  sealed  lease,  under  which  the  lessee  had  ; 

taken  and  held  possession.    There  the  lessor  might  elect  either  to  sue  in  cove-  ( 

nant  on  this  lease  (».  e.,  make  the  covenant  the  cause  of  action),  or  else  to  sue  | 

in  debt  for  the  rent  (t.  «.,  make  the  use  and  occupation  the  cause  of  action. 
See  the  reason  for  this,  (Qould's  PI.,  ch.  6,  part  1,  §§  11, 18) ;  and  now  a  plahi-  * 

tifl^  the  lessor  in  a  lease  under  seal,  may,  without  referring  to  the  lease  m  his  ^ 

complaint,  state  a  cause  of  action  for  use  and  occupation,  and,  on  a  denial,  may  \ 

upon  the  trial  give  the  lease  in  evidence  in  support  of  his  right  of  action,  and 
to  show  the  reGttion  of  landlord  and  tenant,  and  the  value  of  the  use  and  occu- 
pation (Ten  Eyek  v  HouglUaUng,  12  How.  523).  It  was,  however,  a  well-set- 
tled rule,  that  wucre  tliere  was  a  special  agreement  and  the  plaintiff  had  per- 
formed on  his  part,  the  law  raised  a  duty  on  the  part  of  the  defendant  to  pay 
the  price  agreed  upon ;  and  the  plaintiff  might  Qount  either  on  this  implied 
assumpsit,  or  on  the  e^hsress  agreement  (Lawes  PL  5 ;  JeweiU-  v.  SehroepeU,  4 
(km.6kiFheterY,EeM^lW^  dark 

T.  Fainkad.  22  id  576).  This  rule  is  not  changed  by  the  code,  and  the  plain- 
tiff may  sdll,  in  sudi  dicomstancee,  rely  on  the  implied  assumpsit  (Fonrm  v. 
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AtfTtoocNi,  17  N.  Y.  2S7 ;  £M0y  y.  ^Irieib,  96  How.  97).  Bat  to  sastain  a  general 
count  in  asBompBit  on  a  special  agreement,  the  special  agreement  must  have 
been  so  performed  as  to  leave  a  mere  simple  debt  or  doty  between  the  parties 
(Bcaru  y.  Harris,  19  Barb.  416 ;  see  At/druan  r.  CoUUm,  80  Barb.  480 ;  9  Abb. 
853).  Another  instance  where  the  plaintiff  has  an  election  of  remedy  is,  where 
the  caose  of  action  orij^inallj  accrued  at  a  time  beyond  the  term  of  limitation 
prescribed  by  law  for  bringm^  such  an  action,  and  the  plaintiff  intends  to  in- 
sist on  his  right  to  maintain  the  action  by  reason  of  a  "  new  or  continuing  ac- 
knowledgment or  promise."  There  he  may  sue  on  the  new  promise,  of 
*'  found  his  complMut  on  the  original  caus^  of  action ;"  and  \L  in  that  case,  an 
answer  of  the  statute  of  limitations  be  interposed,  the  plaintiff  in  avoidance  of 
it  may  rely  on  the  new  or  continuing  promise  (Estelgtyn  v.  Weeks,  2  Ker.  685).. 
The  reason  for  this  is  that  the  statute  of  limitadons  only  bars  the  remedy,  and 
does  not  esiUnffuish  the  cause  of  action.  But  where  a  cause  of  action  has  been 
exUnouishad  by  release  or  otherwise,  and  there  is  a  subsequent  fxUid  promise  to 
•atisQT  such  cause  of  action,  such  promise  is  not  a  revival  of  the  original  cause 
of  action,  but  creates  an  entirely  new  cause  of  action ;  and  such  subsequent 
promise,  and  not  the  original  cause  of  action,  must  be  set  out  in  the  complaint 
as  the  cause  of  action  (iSearns  v.  Tappin,  5  Duer,  299 ;  see  Irving  Y..Vetchi,  8 
IL  &  W.  90).  Where  the  original  cause  of  action  is  modified,  it  must  be  sued 
on  as  modined  (Eiolmes  v.  Homes,  5  Selden,  528). 

a.  A  party  injured  by  means  of  an  injunction  should  proceed  on  the  under- 
taking riven  on  the  issuance  of  the  injunction,  and  not  otherwise  (HaU  v. 
Fisher,  xO  Barb.  442).  And  one  at  whose  instance  a  receiver  has  been  ap- 
pointed, cannot  be  allowed  to  prosecute  a  claim  for  which  such  receiver  has 
already  recovered  Judgment  {Tinkham  v.  Borst,  24  How.  246).' 

h,  BpUtting  cause  of  action.— There  is  no  case  or  dictum  which  requires 
a  party  to  join  in  one  action  several  distiqt  causes  of  action.  The  plaintiff 
may  elect  to  sue  upon  them  separately  (Phillips  v.  Beruk,  16  Johns.  186 ;  8ee(^r 
y.  Sturgis,  16  N.  Y.  554] ;  and  it  is  no  objection  that  they  belong  to  the  same 
fiunily  of  causes,  provided  their  identity  is  not  the  same  (Staples  y.  Goodrich,  2\ 
Barb.  817).  An  entire  and  indivisible  demand  cannot  be  split  so  as  to  form  the 
ba^  of  two  actions  (1  Salkeld,  658),  and  a  writ  of  prohibition  might  issue  to 
prevent  several  suits  on  one  demand ;  see  Jacob's  Law  Diet.,  courts ;  and  if  a 
party  brin^  an  action  for  part  only  of  an  entire  and  indivisible  demand,  the 
Judgment  in  that  action  is  a  conclusive  bar  to  a  subsequent  suit  for  the  other 
part  There  is  sometimes  a  difficulty  in  discriminating  between  entire  and  sev- 
eral demands  (21  Barb.  817).  The  distmction  between  demands  or  rights  of  action 
which  are  single  and  entire,  and  those  which  are  several  and  distinct,  is,  that 
the  former  immediately  arise  out  of  one  and  the  same  act  or  contract,  and  the 
latter  out  of  different  acts  or  contracts  (Secor  v.  Sturgis,  16  N.  Y.  548).  Where 
A,  in  September,  1858,  sold  B  goods  on  credit  of  six  months  to  the  amount  of 
wl2,  and  in  November,  1858,  sold  him  other  goods  to  the  amount  of  $299 
(not  on  credit) ;  in  Mfux;h,  1854,  A  commenced  separate  actions  against  B  to 
recover  these  several  amounts,  and  in  October,  1854,  recovered  Judgment  in 
the  action  for  the  goods  first  sold,  for  the  amount  claimed  with  interest  and 
costs.  Then  B  set  up  the  recovery  of  that  Judgment  as  a  bar  to  A*s  right  to 
recover  in  the  action  for  the  goods  secondly  sold.  The  court  held  that  not  a 
defence ;  that  the  demands  were  separate  and  distinct,  not  in  the  nature  of  a  ^ 
current  account,  but  each  an  entire  contract  of  itself  and  plainly  divisible.  The 
evidence  that  would  prove  one  would  not  establish  the  other.  The  second 
transaction  was  not  a  part  of  and  did  not  grow  out  of  the  first  (and  see  Ca^sh- 
man  v.  Bean,  2  Hilton,  341).  The  distinction  was  pointed  out  in  Phillips  v. 
Beruk-^iQ  Johns.  136),  and  Stevens  v.  Lockwood  (18  Wend.  644).  The  question 
in  Phillips  v.  Beruk,  was  whether  a  recovery  by  the  plaintiff  for  wo^  and  la- 
bor done  in  March,  1817,  was  a  bar  to  another  claim  for  work  and  labor  done 
before  that  time,  each  clfdm  being  for  an  entirely  disconnected  and  distinct 
piece  of  sonrice  (Staples  y.  Groodnch,  supra).  In  the  case  of  moneys  lost  in 
fam  ng  on  several  occasions,  a  separate  action  may  be  brou^^t  for  the  amount 
lost  at  each  sitting  (Betts  v.  HiUman,  15  Abb.  184). 
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a.  An  attornej  suing  for  aeirices,  must  indnde  hiB  entire  donumd  in  one 
action  (Beehnan  y.  Plainer,  15  Barb.  550). 

h.  In  8eear  v.  SkLrgii  (16  N.  Y.  548,  affirming  8.  C,  2  Abb.  e9>,  it  appeared 
that  the  business  of  ship-carpenters  was  carri^  on  in  one  part  of  a  building, 
under  the  direction  of  two  of  the  partners  in  a  firm,  and  the  business  of  ship- 
chandlers  in  another  part  of  the  same  building,  under  the  direction  of  the 
third  partner.  Separate  books  of  account  were  Kept  by  different  clerks  in  the 
two  branches  of  business,  and  the  partners  confined  themselves  respectively 
to  the  manaf^ent  of  one  of  the  hranches,  without  personally  taking  part  in 
the  other.  Work  was  done,  and  materials  furnished  from  the  carpentry 
branch,  in  repairing  and  equipping  a  brig,  upon  the  order  of  the  captain,  to 
the  amount  of  $1S9,  and  immeoiately  thereafter,  goods  and  articles  of  ship- 
chandlerf  were  fhmished  to  the  same  brif  and  on  the  order  of  the  same  cap- 
tain, at  difTerent  times  through  a  period  ofa  month,  amounting  to  $521,— held 
that  th3  two  amounts  did  not  constitute  an  entire  claim,  but  on  the  contrary, 
formed  two  several  causes  of  action.  And  it  was  f\irther  held  that  assuming 
the  accounts  formed  a  single  demand,  they  were  severed  by  the  giving  of  a 
bond  to  secure  the  $521  due  for  chandlery,  for  the  purpose  of  discharging  an 
attachment  against  the  brig,  the  account  for  carpenter's  work  remaining  a  lien 
on  the  vessel ;  so  that  an  action  could  be  obtained  on  such  bond,  notwith- 
standing Judgment  had  been  obtained  and  satisfied  by  proceedings  in  admiralty 
to  enforce  the  lien  for  the  carpenter's  work. 

«.  Li  Farrington  v.  Payne  (15  Johns:  432),  a  bed  and  bed-quilts  were  taken 
at  the  same  time  and  by  the  same  act,  and  a  recovery  in  trover  for  the  qniltt 
was  held  to  be  a  bar  to  a  recovery  in  trover  for  the  bed.  In  Smiih  v.  J<me9 
(15  Johna  229),  actions  were  brought  for  goods  sold  and  delivered,  the  plain- 
tiff in  one  claiming  to  recover  for  one  barrel  of  potatoes,  and  in  the  other  for 
two  barrels  of  potatoes,  all  sold  at  the  same  time.  The  court  held  that  the 
demand  was  entire  and  could  not  be  divided.  MUler  v.  Cotert  (1  Wend.  487), 
was  the  case  of  a  sale  of  hay  under  a  contract,  delivered  in  parcels.  The  de- 
mand wad  held  to  be  entire  and  indivisible. 

d.  In  Oti&rmey  v.  Carver  (8  Wend.  492),  the  plaintiff  declared  on  a  book 
aocoont,  consisting  of  items  of  merchandise  dehvered  between  the  20th  of 
July  and  the  27th  of  August,  1828,  amounting  to  $2  35.  The  defendant 
ideaded  a  former  suit  for  the  same  identical  cause  of  action.  It  was  proved 
in  the  (Common  Pleas  that  the  plaintiff  had  an  account  against  the  defend- 
ant, consisting  of  twenty  different  articles  of  merchandise,  delivered  on  four- 
teen different  days  between  the  4th  of  June  and  the  27th  of  August,  1828, 
amounting  to  between  $5  and  $6 ;  that  he  commenced  a  suit  asainst  the 
defendant,  and  exhibited  an  account  of  items  delivered  between  the  first  of 
June  and  19th  of  July,  1828,  amounting  to  $2  74 ;  that  the  defendant  pleaded 
a  tender  and  had  judgment  for  his  costs.  The  plaintiff  then  sued  for  the 
balance  such  account,  viz. :  for  items  deliver^  between  the  20lh  of 
July  and  the  27th  of  August  The  Common  Pleas  decided  that  on  a  run- 
ning account,  where  no  special  contract  was  made  at  the  conmiencement  of 
the  accotmt,  and  where  items  have  been  delivered  on  such  account  at  different 
times  without  any  intermediate  i^reement,  each  separate  delivery  formed  a 
■eparate  and  distmct  cause  of  action.  The  plaintiff  recovered  judgment  That 
judgment  was  reversed  on  appeal,  in  the  supreme  court.  That  court  holding, 
•^The  only  just  and  safe  rule  is  to  compel  the  plaintiff,  on  an  account  like  the 
present,  to  mclude  the  whole  of  it  in  a  single  suit"  As  to  this  it  was  said  in 
the  court  of  .appeals  in  Secor  v.  Sturgu  (supra),  that  it  would  make  evjery  ac- 
count consisting  of  different  items,  the  whole  of  which  is  due,  an  entire  de- 
mand incapable  of  division,  and  excludes  the  idea  that  it  is  necessary  the  claims 
should  have  arisen  out  of  a  single  transaction,  or  be  connected  together  by 
contract.  This,  in  my  opinion  (T.  R  Strong,  J.),  is  carrying  the  doctrine  in 
question  fiur  beyond  its  fust  limits.  In  England  the  courts  nave  held,  as  the 
supreme  court  hold  in  Ouemaey  v.  Oarwr  (sppra),  that  a  tradesman's  bill,  for  a 
series  of  articles  delivered  continuously,  cannot  be  spbt  (Bonsay  v.  Wardsioorth^ 
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W  Bng.  L.  and  Eq.  R  383 ;  18  C.  B.  825 ;  Wood  v.  Pmry,  8  Bxch.  R  442).  In 
Stmem  v.  Lockwood,  (13  Wend.  644),  the  pliUntiff  had  sued  on  an  account  for 
property  sold,  work  done,  and  for  rent  due,  and  on  the  trial  had  withdrawn 
some  items ;  in  the  subsequent  action  for  such  items, — held  the  recoveir  in 
the  first  action  was  a  bar.  The  reasoning  in  this  case  was  also  dissented  from 
by  T.  R  Strong,  J.,  in  Secor  v.  Sturgis  (supra).  In  Gdvin  v.  Cormn  (15  Wend. 
5o7),  two  suits  were  brought  for  lottery  tickets  sold  the  defendant  On  the 
trial  of  the  first  action,  the  plaintiff  had  judgment.  That  judgment  was  set  up 
as  a  bar  to  the  second  action.  On  the  trial  it  appeared  that  the  tickets,  to  re- 
cover for  which  the  suits  were  brought,  were  delivered  to  the  defendant  by 
two  difierent  agents  of  the  plaintiff,  at  different  offices,  at  different  ti^es,  yet 
the  supreme  court  held  it  an  entire  contract,  and  that  the  previous  judgment 
was  a  bar.  Judge  Strong,  in  8e4yor  v.  Sturgis  (supra),  says  of  that  case  {Cokin 
V.  Cor%Dm\  *'  It  is  manifest  it  rests  upon  no  sound  principle,  and  is  not  law." 
A  plainer  case  of  distinct,  independent  causes  of  action  could  hardly  be  pre- 
sented. Judgment  in  an  action  for  a  breach  of  one  covenant  in  a  lease,  or 
other  instrument,  is  a  bar  to  an  action  for  a  breach  of  another  covenant  in  the 
same  lease,  committed  before  the  first  suit  was  commenced  (Bendemagle  y. 
OocJu,  19  Wend.  307 ;  and  see  Fish  v.  FoUey,  6  Hill,  54 ;  Grain  v.  Becuh,  3 
Barb.  120 ;  Stuyvesant  v.  Mavor  of  N.  Y.,  11  raige,  414 :  Cogaim  v.  Bttlwinkle,  1 
E.  D.  Smith,  434).  A  promissory  note  cannot  be  the  foundation  of  two  suits, 
each  for  a  part  of  the  note  (Miller  v.  Chvert,  1  Wend.  487).  A  letter  written  by 
the  defendant  to  Q.,  stating  that  if  W.  will  let  a  certain  house  to  Q.,  he,  de- 
fendant, would  become  security  for  the  rent,  and  directing  G.  to  show  the 
letter  to  W.,  and  to  send  the  papers  to  him,  defendant,  for  execution,— held  to 
be  a  contract  to  execute  a  secunty,  and  not  to  pay  rent — that  the  contract  was 
an-  entire  one,  and  one  recoveiy  upon  it  was  a  bar  to  any  subsequent  action 
(Waterbury  v.  Orahamy  4  Sand.  220). 

a.  A  joint  cause  of  action  vested  in  two  or  more,  cannot  be  split  up  into 
several  at  the  option  of  those  in  whom  it  is  vested  {Co$ter  v.  N.  T.  ana  Bris 
R  R  Oomp.^  6  Duer,  46;  sec  actions  by  tenants  in  common  in  note  to  g  117). 
The  assignee  of  part  of  a  claim,  should  unite  with  the  owners  of  the  other 
part  in  an  action  for  its  recovery  (Bowdoin  v.  Ookman^  8  Abb.  481). 

b.  Of  course  a  demand  mav  be  split  with  the  consent  or  assent  of  the  defend- 
ant (OomOl  V.  Cook,  7  Cow.  810 ;  and  see  Secof*  v.  Sturgis,  16  N.  Y.  559) ;  andhe 
probably  consents  by  not  objecting  when  sued  by  the  owner  of  one  part,  see 
99  Barb.  120. 

6.  Whele  a  plaintiff  soed  in  one  action  for  a  year's  rent,  and  in  another  ac- 
tion for  double  value  for  holding  over  a  quarter  after  notice  to  qnit,— held  that 
the  causes  of  action  were  distinct,  and  it  was  not  a  splitting  of  one  demand  ( Wick- 
ham  V.  Lee,  11  London  Law  Times,  240). 

d  As  to  splitting  a  demand  by  assignment,  see  ante,  p.  Ill  dL 

e.  Where  a  party  brings  an  action  for  a  part  only  of  an  entire  demand,  and 
obtains  judgment,  he  cannot  subsequently  avail  himself  of  the  residue  of  hi^ 
demand  by  way  of  set-off  in  an  action  against  him  by  the  opposite  )>arty  (MUler 
V.  Covert,  1  Wend.  487).  But  although  a  partv  who  has  a  clidm  to  danouiges  for 
breach  of  a  warranty,  may  insist  upon  such  claim  in  diminution  of  damages 
when  sued  for  the  price  of  the  article  warranted,  he  is  not  bound  to  do  so ;  and 
his  omission  to  insist  upon  such  defence  is  no  bar  to  an  action  subsequently 
brought  by  him  for  the  recovery  of  damages  (Cook  v.  Moeeiy,  18  Wend.  277) 


§  141.  [119.]     Complaint. 

The  first  pleading  on  the  part  of  the  plaintiff,  is  the  com- 
plaint. « 
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§  142.  [120.]  (Am'd  1851.)     Gomplamt,  what  to  contain. 
The  complaint  shall  contain  : — 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court  in 
which  the  action  is  bronght,  the  name  of  the  countj  in  which 
the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the 
parties  to  the  action,  plaiutiff  and  defendant. 

2.  A  plain  and  concisiB  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition. 

3.  A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated. 

a.  As  to  the  name  of  the  court. — If  no  coort  is  named  either  in  the  com- 
plaint or  in  the  Bummons,  no  action  can  be  said  to  be  commenced  in  any  coort, 
and  mmbU^  the  sommons  and  complaint  are  nullities  (Ward  y.  8tringham,  1 
Code  Bep.  118) ;  and  under  such  cmiumstance^  the  supreme  court  wiU  enter- 
tain a  motion  to  set  aside  such  a  summons  and  complaint ;  but  where  the  name 
of  the  court  is  inserted  in  the  sunmions,  but  not  in  the  complaint,  the  court 
will  disrerard  the  omission,  and  hold  the  complaint  sufficient  {Van  Ncmee  ▼. 
BBoUe,  9  How.  198 ;  MerriU  y.  Orinnea,  10  id.  92;  Van  Benthuwn  y.  8t&wn», 
UidLTO). 

(.  As  to  the  name  of  the  ooonty  in  which  the  plaintiff  desires  the  tiial 
to  be  bad — ^It  is  essential  for  many  purposes  of  the  action,  that  the  place  of 
trial  should  be  clearly  stated  in  the  complaint.  That  determines  where  mo- 
tions sre  to  be  made,  as  well  as  where  the  trial  is  to  be  had.  Both  parties 
most  be  at  a  loss  where  to  proceed  until  that  is  distinctly  settled  (Msrrill  y. 
Qrmhtay  10  How.  32 ;  Hotchkin  y.  Crocker,  15  id,  886).  llie  statement  of  the 
name  of  the  county  in  the  summons  does  not  necessarily  show  that  it  is  put 
there  to  indicate  where  the  place  of  trial  is  to  be.  It  may  be  put  there  to  show 
where  the  attorney  issuing  the  summons  resides  {%d,\ ;  and  the  plaintiff  can  in- 
dicate any  county  as  the  place  of  trial,  notwithstanoing  the  name  of  a  county 
ma^  be  mentioned  in  the  summons.  {Id.)  Where  the  complaint  wholly 
oouts  to  mention  the  name  oi  the  county  in  which  the  plaintiff  desireb  the  trial 
to  be  had,  it  is  irregularCttf.) ;  and  the  iiregularity  is  not  cured  by  reference  to 
the  summons.  (M.)  Wnere  in  an  action  conunenced  by  seryice  of  a  sum- 
mons, without  any  copy  of  the  complaint,  the  summons  was  entitled  '*  Su- 
preme Court,  New  York,'*  and  stated  that  the  complaint  would  '*  be  filed  in 
the  office  of  the  clerk  of  the  city  and  county  of  New  York"  the  defendant  d^ 
manded  a  copy  of  the  complaint,  one  was  seryed,  entitled  **  New  York,  Su- 
preme Court,^^  indorsed  "  Supreme  Ck>urt,  city  and  counter  of  New  York,"  but 
did  not  otherwise  indicate  the  name  of  any  county  in  which  the  plaintiff  de- 
sired the  trial  should  be  had, — ^held  that  the  complaint  was  irregular  for  not 
stating  any  place  of  trial  {Damson  y.  PowU,  18  How.  288). 

e.  It  has  been  said,  howeyer,  that  where  the  action  is  in  a  court  of  local  ju- 
risdiction, as  in  the  New  York  common  pleas,  where  the  trial  can  only  be  had 
in  one  county  (namely  New  York),  the  complaint  would  be  sufficient  without 
stating  the  name  of  the  county  in  which  the  plaintiff  desires  the  trial  to  ba 
His  brin^g  his  action  in  such  court  sufficiently  indicates  his  desire  to  haye 
the  trial  m  the  coun^  in  which  the  court  has  Jurisdiction  {Leopoid  y.  Pappen- 
hemer,  1  Code  Rep.  89). 

d.  A  defect  in  the  complaint  in  this  respect  is  not  waiyed  by  the  defendant 
omitting  to  raise  the  objection  until  after  his  original  time  to  answer  has  ex* 
pired,  and  by  his  obtaimng  orders  extendiii^  the  time  to  answer  (MarriB  y. 
OrinwU,  10  How.  82).    The  proper  course  for  the  defendant,  to  take  adyan- 
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tage  of  the  omission,  Is  br  motioii  to  set  aside  the  complaiiit  for  irregularity 
(Id. ;  Jffaa  V.  EunOey,  1  Code  Rep.  N.  8.  21,  n).  It  is  not  a  defect  for  'vrkich 
the  defendant  can  demur  (Dorman  v.  Kellam,  14  How.  184 ;  4  Abb.  202). 

a.  The  motion  to  set  aside  for  such  an  irr^ularity  may  be  made  in  a  judicial 
district  where  the  action  is  in  fact  triable  (I&tehkiss  y.  urocker,  15  How.  336) : 
thus,  where  the  plaintiff  resided  in  Cayuga  county,  and  the  defendants  in 
Broome  county  (the  nature  of  the  action  is  not  stated  in  the  report),  -the  com- 
plaint not  statmg  any  county  for  trial,  the  defendant  moved  at  a  special  term 
m  Tioga  county  to  set  aside  the  complaint, — it  was  held  that  the  action  was 
triable  either  in  the  counter  of  Cayuea  or  Broome ;  and  as  the  plaintiff  had  not 
indicated  in  which  he  desired  it  to  be,  the  motion  might  properly  be  made 
either  in  the  district  of  the  plaintiff'^  or  of  the  defendant's  residence.    {Id.) 

b.  The  defect  that  the  complaint  does  not  name  the  county  of  trial  may  be 
amended  {HotehkUs  v.  Crocker,  15  How.  336 ;  Dcmsm  v.  PmceU,  13  id.  288). 

c.  Names  of  the  parties.— Properly,  the  names  of  all  the  parties,  plaintiff 
and  defendant,  should  bie  set  forth  in  the  title.  If,  however,  otily  some  of  the 
parties  are  named  in  the  title,  but  are  all  correctly  named  in  the  body  of  the 
complaint,  it  will  be  sufficient  {Bia  v.  Thacter,  2  Code  Rep.  3 ;  3  How.  407)  ; 
and  after  the  names  of  the  parties  are  once  stated,  it  is  sufficient  afterwards  to 
designate  them  as  "  the  plamtiff^'  and  "  the  defendant  ^  (Davison  v.  Savage^  6 
Taunt  121 ;  Stephenson  v.  Hunter,  id.  406 ;  see  Stardey  v.  ChappeU,  8  Cow.  235)- 
Except  in  the  cases  provided  for  bv  §  175  (cases  of  pl^tiff^s  ignorance  of  the 
true  name),  the  name  of  the  defenoant  should  be  correctly  stated ;  if  it  be  not, 
it  seems  the  remedy  is  by  motion  (see  MiUer  v.  Stettiner,  22  How.  518 ;  and  see 
20  N.  Y.  362,  <ind  10  How.  275 ;  EtlioU  y.  Ha/rt  7  How.  25 ;  Dole  v.  ifan%,  11 
id.  138).  A  mistake  in  the  name  of  a  plsuntiff  is  not  a  ground  for  nonsuit ;  it 
may  be  amended  before  or  at  the  trial,  or  aflerwanis  (Barnes  v.  Ferine,  9 
Barb.  202 ;  aeeBkof  Hamna  v.  Magee,  20  N.  Y .  356).  Where  the  true  name 
of  the  defendant  was  Dean  8.  Manley,  and  he  was  described  in  the  summons 
and  complaint,  served  together,  as  Dennis  8.  Maniey,  it  was  held  that  the  pro- 
ceedings were  irregular ;  but  as  the  notice  of  motion  was  subscribed  "  William 
H.  Andrews,  attorney  for  defendant,"  it  was  a  general  appearance  in  the 
action,  and  therefore  a  waiver  of  the  irregularity  (Dole  y.jtanky,  supra;  and 
Baxter  v.  Arnold,  9  How.  445).  In  Walker  v.  Parkins  (9  Jur.  665 ;.  14  Law 
Jour.  Rep.  214  Q.  B.;  1  New  Prac.  Gaa  199 ;  2  D.  &  L.  982)  the  plaintiff  was 
described  in  the  writ  as  "  Walker  &  Co."  A  motion  to  set  aside  the  writ  for 
not  settingout  the  names  of  the  plaintiffs  was  denied,  and  held  that "  Tion  con- 
stat," but  Walker  &  Co.  meant  the  plaintiff  alone,  and  no  more  than  one  per- 
son. 

d  It  is  presumed  that  in  stating  the  names  of  the  parties  it  is  not  necessary 
to  add  any  description,  as  to  say,  A.  B.,  e;cecutor,  &c.;  and  if  such  description 
is  inserted,  it  is  mere  surplusage,  and  does  not  present  a  fact  which  can  be 
traversed  (Sheldon  v.  Boy,  11  How.  15 ;  Merritt  v.  Seamen,  2  Selden,  168) ;  but 
saying  A.  B.,  as  executor,  &c..  is  very  different  from  merely  stating  A.  B., 
executor,  &c.  To  say  <m  executor,  &c.,  is  alleging  the  character  in  which  the 
plaintiff  sues,  as  to  which  see  infra. 

e.  The  character  in  wiiich  the  plaintiff  sues  shoiild  be  stated. — A  plain- 
tiff may  sue  either  as  an  individual  for  his  individual  benefit,  and  as  the  real 
party  in  interest,  and  in  that  capacity  as  the  original  party,  to  whom  the  cause 
of  action  accrued,  or  as  the  assignee  of  the  party  to  whom  the  action  accrued. 
Or  the  plaintiff  may  be  suing  in  a  representative  character,  as  administrator, 
committee,  executor,  guardian,  public  officer,  receiver,  or  trustee.  Where 
nothing  appears  to  the  contrary,  it  is  presumed  that  the  plaintiff  has  legal 
capacity  to  sue,  is  the  real  party  in  interest,  suing  as  an  individual  for  his  in> 
dividual  benefit,  and  therefore  m  such  a  case,  nothing  need  be  said  in  the 
complaint  as  to  the  character  in  which  the  plaintiff  is  suing ;  and  it  being 
shown,  by  the  facts  stated,  that  a  cause  of  action  accrued  to  me  plaintiff,  it  is 
presumed  that  the  cause  of  action  continues  in  him,  and  he  need  not  make 
any  allegation  as  to  that.  A  plaintiff  who  describes  himself  as  .**  A.  B.,  presi- 
dent," &.,  or  "  A.  B.,  administrator  of,"  Ac,  or  "A.  B.,  assignee  of,'^  &c.. 
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witlumt  fiuiher  indicatinf  the  character  in  which  he  laes,  wUl  be  taken  to  be 
pixhig  as  an  indiyidual  (Skddon  y.  Hoy,  11  How.  12 ;  Boot  y.  Price,  22  Ml  372 ; 
BuUerfieid  v.  Maeomber,  id,  150;  MerriU  v.  Seaman,  2  Selden,  168;  F^srrett  y. 
MaiforqfN.  Y.,  13  Abb.  350  iSerantom  v.  Farmer^  Bk.  ofEochestor,  83  Barb. 
527 ;  HaUeU  v.  Harrower,  id.  537).  The  addition  of  the  word  "  survivor  "  to 
the  name  of  a  defendant  sued  upon  a  joint  and  several  obli^tion  is  mere  sur- 
{dusage,  the  promise  being  laid  as  an  mdividual  one,  the  action  is  to  be  deemed 
one  on  the  several  contract  (Bogert  v.  Vermilya,  10  N.  Y.  447).  As  to  the 
effect  of  the  word  "  mrely  ^  or  "  $eeuriiy"  added  to  the  name  of  an  indorser  of 
a  note  {Bradford  v.  Corey,  5  Barb.  461).,  The  addition  of  "junior  "  to  a  name 
is  mere  description^  and  is  no  part  of  the  nama  Neither  is  the  middle  letter 
between  the  Christian  and  surname  any  part  of  the  name ;  the  law  knows 
<mlv  one  Christian  name  (The  People  v.  Cook,  14  Barb.  261).  Where  the  com- 
plamt  allefl;ed  that  *'  the  pluntiff  is  sheriff  of  the  city  and  county  of  New  York" 
It  was  held  a  sufficient  allegation  of  his  official  character  (Kelly  v.  Bretuing, 
38  Barb.  601,  affirmed  33  Barb.  123).  If  the  plamtiff  has  not  capacity  to  sue, 
as  being  an  in&nt,  or  if  he  has  divested  himself  of  the  right  of  action  which 
had  accrued  to  him,  it  is  matter  of  defence  coming  from  the  defendant  But 
if  it  appears  that  the  cause  of  action  accrued  to  soipe  other  body  than  the 
plaintiff,  then  the  defendant  has  a  right  to  be  informed  by  the  complaint  how 
the  plaintiff  became  the  owner  of  the  demand,  whether  by  purchase,  assifn- 
mexki,  operation  of  law,  or  how  otherwise ;  and  the  facts  should  be  stated  oy 
which  the  ^aintiff  became  such  owner  (Bussel  v.  Clapp,!  Barb.  482 ;  BenUey 
v.  Jonee,  4  How.  202 ;  W Murray  v.  Thomas,  5  »a.  14 ;  Parker  v.  Totien,  10  id. 
233 ;  Thomae  y.  Desmond,  12  ui.  821 ;  FYeeman  v.  Fulton  Fire  Ins.  Co.,  14  Abb. 
4XlfT).  In  other  words,  the  plaintiff  must  show  tille  (see  infra).  The  capacity 
of  ^e  plaintiff  to  sue  is  independent  of  the  cause  of  action  (^^k.  ofLotmUe  v. 
Edwards^  11  How.  216 ;  Johnson  v.  Kemp,  11  id.  186 ;  B'k.  of  Havana  v,  Wick- 
AoM,  16  td.  97).  Where  the  plaintiff,  a  trustee  for  the  benefit  of  creditors,  sued 
on  a  note  for  the  benefit  of  the  estate,  but  without  alluding  in  the  complaint 
to  his  representative  character,  he,  havingfeiled  in  the  action,  was  held  to  be 
personally  liable  for  the  costs  (Murray  Y.Hendriekson,  6  Abb.  96 ;  1  Bosw.  635). 
a.  Where  the  plaintiff  is  an  assignee,  the  complaint  should  allege  the  &ct 
of  the  assignment  In  so  doing,  he  need  not  state  that  there  was  any  consid- 
eration for  the  assignment,  nor  whether  it  was  in  y^riting  or  by  parol  ( Vogel  v. 
Badeoek,  1  Abb.  177 ;  HcMrner  v.  Wood,  15  Barb.  372 ;  Martin  v.  Kanouse,  2 
Abb.  831 ;  and  see  Gregory  v.  Freeman,  2  Zab.  R  405 ;  Arteher  v.  Zeh,  5  Hill, 
200 ;  see  ante,  pp.  112  ^  ;  118  (Q.  And  if  the  assignment  be  by  a  corporation,  and 
the  transfer  \a  prima  fade  lawfbl,  the  complaint  need  not  aver  that  the  directors 
were  authorized  to  make  the  assignment  (Nelson  v.  Eaton,  16  Abb.  118) ;  where 
the  complaint  showed  on  its  &ce  that  another  person  than  the  plaintiff  was 
the  owner  of  the  subject  of  the  action,  it  was  held  insufficient  (Pahner  v. 
SmedUy,  6  Abb.  205).  An  allegation  "  that  Cobb  duly  assigned  and  trans- 
ferred all  his  interest  in  the  contract  to  the  plaintiff  Grant,  and  the  plaintiff 
Lodlam  became  interested  by  a  sale  and  assignment  to  him  of  a  part  of  Grant's 
interest"  was  held  sufficient  (Homer  v.  Wood,  supra  ;  Fou>ler  v.  N.  Y.  Indem, 
Ins.  Co.,  28  Barb.  151 ;  Morange  v.  Mudge,  6  Abb.  248) ;  and  an  allegation  that 
A.  assigned,  sold,  and  transferred,  and  set  over  to  the  plaintiff  the  said  judg- 
ment, wiU  be  construed  to  mean  that  the  judgment,  or  whatever  may  have 
been  the  subject-matter,  was  assigned  absolutel^^.  If  the  assignment  was  sub- 
ject to  any  material  condition  affecting  the  plaintiff^s  right  to  recover,  it  is 
matter  to  come  from  Uie  defendant  by  way  of  defence  (Martin  v.  Kanouse,  2 
Abb.  881) ;  and  where  the  complaint  showed  that  the  alleged  cause  of  action 
accrued  to  a  third  party,  and  the  only  manner  in  which  the  plaintiff  showed 
title  in  himself  was  an  allegaiion  that  "  the  plaintiff  is  now  the  sole  owner  of 
the  said  demand  "  on  demurrer  (the  report  does  not  say  on  what  ground) — it 
was  held  that  the  allegation  was  of  a  conclusion  of  law  and  not  of  a  fact,  and 
showed  no  title  in  the  plamiiS  (Thomas  v.  Desmond,  12  How.  821).  An  allegar 
tion  that  plaintiff  became  the  owner  of  the  cause  of  action  by  purchase  was 
held  snffident  allegation  of  title  as  assi^ee  of  the  party  to  whom  the  cause 
of  acticm  accrued  (J^ndle  v.  Caruthers,  15  N.  Y.  427). 
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a.  Ezeoutor  or  kdministrator. — In  an  action  by  an  executor  or  adminiB- 
trator,  as  such,  the  complaint  should,  by  some  appropriate  averment,  show 
that  the  action  is  by  the  party  in  his  representative  character,  and  not  as  an 
individual  It  is  not  necessary  that  he  should  make  profert  of  the  letters 
testamentary  or  of  administration ;  it  is  suflScient  if  he  aver  that  he  sustcdns 
the  character  either  of  executor  or  administrator,  as  the  case  may  be ;  and  if 
the  averment  is  denied,  he  produces  on  the  trial  the  letter  granted  to  him  as 
evidence  of  his  title  (Bright  v.  Currie,  5  Sand.  488 ;  Wells  v.  Webst^,  9  How. 
251J.  Where  the  complaint  alleged  that "  plaintiff  is  the  executor  of  the  last 
will  and  testament  of  J.  W.,  deceased,  and  that  he  had  been  duly  and  legally 
authorized  to  act  as  such  executor,"  and  further  stated  that  the  defendant  was 
indedted  to  the  plaintiff  as  such  executor,  and  on  demurrer  that  plaintiff  had 
not  capacity  to  sue,  the  complaint  was  held  sufficient  (Welles,  J.,  WeUa  v.  Wdh 
ster^  mpra,)  In  an  action  commenced  prior  to  the  code  taking  effect,  it  was 
held  that  merely  describing  the  plaintiff  m  the  commencement  of  the  declara- 
tion, as  "  C.  H.  M.,  executor  of  the  last  will  and  testament  of  J.  8.,  deceased, 
plaintiff,"  that  being  the  only  allegation  indicating  that  the  action  was  brought 
by  the  plaintiff  in  any  other  than  his  individual  character,  and  followed  by  a 
statement  of  a  cause  of  action  accruing  to  himself  personally,  did  not  make 
the  actfon  one  by  the  plaintiff  as  executor^  so  as  to  aidmit  a  defence  of  setoff 
against  the  plaintiff's  testator,  or  to  warrant  a  judgment  against  the  plaintiff  as 
executor,  to  be  levied  of  the  testator's  goods  in  his  hands  (MerriU  v.  Seaman, 
2  Selden,  168 ;  and  see  Renard  v.  Qmaelifea,  4  Abb.  380).  'The  word  executor, 
&c.,  follo^inff  the  name  of  the  plaintiff,  was  regarded  only  as  descriptive  of 
the  person  (»£) ;  and  since  the  code  it  has  has  been  held  that  a  complamt  com- 
mencing "  A.  B.,  administrator  of  the  goods,  &c,  of  C.  D.,  deceased  plaintiff, 
c  omplams,d;c.,"  or  A.  B.,  president,  &c.,  was  insufficient  to  show  that  the  plain- 
tiff sued  in  a  representative  capacity,  and  there  being  nothing  fUrther  in  the 
complaint  to  indicate  in  what  capacity  the  plaintiff  sued,  the  action  was  to  be 
regarded  as  brought  by  the  plaintiff  in  his  own  right  (ShMon  v.  Hoy,  11  How. 
12;  Boot  V.  Price,  22  How.  878;  Butt&rfield  v.  Macomber,  id,  150;  HaUeUY, 
Harrotoer,  88  Barb.  537).  The  word  as  is  essential  and  cannot  be  replaced  by 
any  other  word  (SenshaU  v.  Boberts,  5  East,  154).  The  fact  that  the  plaintif 
is  administrator,  and  had  been  regularly  appointed  by  the  surrogate  of  some 
couniT  in  the  State,  is  a  material  and  traversable  £sm^,  and  should  be  stated  in 
such  form  as  to  tender  an  issue  to  the  adverse  party,  and  the  complaint  should 
contaid  a  particular  statement  of  the  time  and  place  of  grantmg,  and  the 
fhnctionary  by  whom  administration  was  granted  {Sheldon  v.  Eby,  11  How. 
121  So  where  a  plaintiff,  suing  as  administrator,  alleged  that  he  had  been 
"  duly  appointed  ''administrator,  without  any  fiict  as  to  when,  or  how,  or  br 
whom  he  had  been  appointed,  it  was  held  insufficient  (Beach  v.  KinffA7  Wend. 
197 ;  OiUeU  v.  FairehOd,  4  Denio,  80 ;  White  v.  Joy,  3  Kernan,  80 ;  UhatUauque 
Go.  B'k.  V.  White,  '2  Selden,  286).  And  a  complaint  which  alleged  that  the 
plaintiffi  "  have  been  duly  appointed  and  quaUfled  by  the  surn^te  of  the 
county  of  New  York,  to  act  as  sole  executors  of  D.  P.,  deceased,"  was  held 
insufficient  {Forrest  v.  The  Mayor  of  K  T.,  18  Abb.  850).  But  where  the  com- 
plaint statea  the  cause  of  action  was  due  the  plaintiff  as  eoDeoator,  it  was  held 
sufficient  to^show  the  plaintiff  sued  in  his  representative  character  {Scraniom 
y.  Farmers  B'k.  of  Bocfuster,  dS  Barb.  527).    See  Index,  J>m^. 

b.  The  fact  that  the  appointment  is  by  a  surrogate  of  this  State  is  material 
to  be  stated ;  because  the  courts  of  this  btate  cannot  take  notice  of  letters  testa- 
mentary or  of  administration  granted  abjoad,  and  they  give  no  authority  to 
sue  here  {MorreU  v.  Dickey,  1  Johns.  Ch.  R  156 ;  WHuams  v.  Slorrs,  6  ttf.  858  j 
OampbeU  v.  Tousey,  7  Cow.  68 ;  Vroom  v.  Van  Horn,  JO  Paige,  550).  For  it  is 
a  general  rule  that  executors  and  administrators  can  sue  or  be  sued  as  moK 
only  in  the  State  in  which  they  are  appointed  (Vermilyea  v.  Beatty,  6  Barb. 
^9;Sm4ihY.  Webb,lid.2m;  and  see  Sere  v.  Goit,  5  Abb.  482;  Warren  v. 
JSSddif,  18  Abb.  28 ;  GuUck  v.  Onliek,  21  How.  22 ;  Bobins  v.  Wells,  26  flow.  15). 
And  it  seems  a  foreign  executor  may  foreclose  a  mortgage  in  this  State  with- 
out taking  out  letters  testamentary  here  {Averell  v.  Taylor,  5  How.  476).  An 
action  may  be  maintained  against  an  executor  as  an  executor  de  son  tort,  in 
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any  State  in  which  he  may  render  himself  liable  to  be  bo  Baed  (Campbell  t. 
Tousqf,  7  Ck>w.  64 ;  MeNamara  v.  Dwyer,  7  Paige,  239 ;  MmUaluin  y.  Cloter,  82 
Barb.  190,.  The  place,  i.  e.,  the  State  or  county  in  which  an  executor  or  ad- 
ministrator was  appointed,  is  a  material  and  traversable  averment,  and 
should  be  truly  stated  (Steph,  PL  288 ;  Rightmyer  v.  Raymond,  12  Wend  51 ; 
Morgan  y.  Lyon,  id.  265) ;  and  the  time  of  appomtment  should  be  stated.  See 
King  v.  Raebraugh,  2  Cr.  &  J.  418. 

a.  A  complaint  against  administrators  for  goods  sold,  describing  the  plain- 
tl&  as  admmistrators  making  a  profert  of  the  letters,  and  charging  that  the 
defendant's  intestate,  in  his  lifetime,  was  indebted  to  the  plaintiffs,  and  conclude 
ing  to  the  damage  of  plaintifis  as  administrators,  &a,  but  not  stating  that  the 
promises  were  made  in  the  lifetime  of  the  plaintiffs  intestate,  nor  to  him,  nor 
even  to  the  plaintii^  a»  administrators,  would  be  deemed  a  complaint  by  tbe 
^afaitif&  in  Uieir  indiyidual  and  not  in  their  representative  character  ( Wordsn  y. 
Wbrthingtan,  2  Barb.  368). 

b.  Plaintiff  suing  1^  gnardian.— Where  the  plaintiff  is  an  infemt,  suing  by 
guardian,  the  complaint  should  contain  an  allegation  of  the  appointment  of  the 
guardian  by  the  court  or  a  judge,  and  as  this  allegation  is  traversable  it  should 
be  stated  in  a  traversable  form  (Hulbert  v.  Toung,  13  How.  414) ;  and  an  allega- 
tion commencing  the  complaint  "  Nathaniel  Hulbert,  an  infknt  plaintiff  by 
Jesse  Hulbert,  his  guardian,  complains,"  &c.,  is  not  a  sufficient  statement  {id.) ; 
and  where  the  statement  was  in  that  form,  a  demurrer  on  the  ground  that  it 
appeared  on  the  face  of  the  complaint  that  the  plaintiff  had  not  legal  capacity 
to  sue,  was  sustained  at  general  term  (id, ;  see,  however.  Sere  v.  Doit,  5  Abb. 
481). 

6.  Pnblio  officer. — When  an  action  is  brought  by  public  officers  in  their  of- 
ficial character,  and  in  the  names  of  the  indit^iduals  with  the  addition  of  their 
name  of  office,  the  complaint  should  bv  proper  averment  show  that  the  claim  is 
made  by  the  officer  and  not  by  the  individual  {(htthries  v.  Fisher,  3  Stark.  151) ; 
and  where  in  an  action  by  commissioners  of  highways,  to  recover  a  penalty, 
the  complaint  was  as  follows,— Calvin  H.  (Jould  and  John  Sheldon,  commis- 
sioners of  highways  of  the  town  of  Lisbon,  against  John  Glass.  The  plaintiffs 
above-named  complain  of  the  above-named  defendant,  and  say  that  on,  &c.,  he 
wrongftilly  obstructed  a  certain  highway  at,  &c.,  by,  &c., — answer  a  general 
denial  ana  new  matter, — on  the  trSl  the  plaintiffs  proved,  they  were  the  com- 
missioners of  highways,  and  the. obstructions  by  the  defendant  The  defend- 
ant moved  for  a  nonsuit  on  the  ground  that  the  plaintiffs  had  sued  as  individ- 
uals and  not  in  their  official  capacity  as  commissioners,  and  as  individuals  had 
shown  no  rifi^t  to  recover.  The  motion  was  denied,  and  the  plaintiffs  had 
Judgment  On  appeal  to  the  supreme  court,  held  tliat  the  motion  for  a  nonsuit 
should  have  been  granted  for  the  reasons  alleged  (OmtJd  v.  Glass,  19  Barb.  179). 
And  by  James,  J.,  '' The '  complaint  in  this  action,  tested  by  the  principles 
laid  down  in  Merritt  v.  Seaman  (2  Selden,  168),  Ogdemburg  Bank  v.  Van 
Benssdaer  (6  Hill,  240),  Ddafidd  v.  Kinny  (24  Wend.  845),  and  Uunt  v.  Van 
Als^/ne  (25  id  605),  and  numerous  other  cases  of  like  character,  is  an  action  in 
£iyor  of  plaintiffs  as  individuals,  and  not  one  '  in  their  name  of  office.'  The 
affix  to  their  names  in  the  title  is  a  mere  deseriptio  persona."  Ji^tice  Cowen, 
in  Bunt  v.  Van  Alstyns  (supra),  said,  **  The  declaration  is  one  by  the  defendant 
Hunt  in  his  own  right,  calling  himself  president  of  a  certain  company,  is  a 
mere  descriptio  persona").  In  the  case  of  Ogdensburg  Bank  v.  Van 
Rensselaer  (supra).  Justice  Bronson  said,  "  This  is  an  action  against  Henry  Van 
Rensselaer,  and  the  words  which  follow  his  name.  President  of  the  St.  Law- 
rence Bank,  can  only  be  regarded  as  descriptio  persona."  The  question  has 
been  decided  in  Delafield  v.  Kinny.  It  was  also  decided  at  the  last  term,  on 
theargnment  of  a  cause  where  the  declaration  was  framed  in  the  same  way 
against  an  executor ;  and  it  is  so  decided  in  all  the  precedents  in  the  books.  In 
the  present  action  the  title  is  the  only  part  of  the  complaint  which  contains 
any  intimation  that  the  suit  is  brought  by  the  plaintiffs  in  any  other  than  their 
individual  character.  Th^  nowhere  aver  that  they  are  commissioners  of  the 
town  o^  Lifi^n,  or  complam  as  such.    It  is  the  pUunUffs  that  complain  of  tbe 
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defendant,  it  is  the  pkiintiffs  that  demand  judgment,  it  is  Calvin  H.  Gould  and 
Jc^  Sheldon,  plainMffa^  that  have  obtained  the  judgment,  and  not  the  com- 
miasioners  of  highways,  nor  Gould  and  8heldon  as  commissioners  of  highways. 
The  word  plainUffa  as  used  in  the  complaint  and  in  the  judgment  can  only  be 
held  to  mean  the  individuals,  and  not  the  officers.  The  plamtififb  should  have 
averred  that  they  were  commissioners,  that  as  such  they  complained  of  the  de- 
fendant ;  and  the  judgment  should  have  been  entered  in  their  favor  as  commis- 
sioners." 

a.  Where  the  complaint  was  entitled  8. 8. 8.,  Supervisor  of  the  Town  of  North 
Hempstead  against  J.  L.,  and  commenced,  "  The  complaint  of  the  plaint^ 
above-named  as  supervisor  as  aforesaid,  shows,"  the  defendant  demurred  on  tiie 
ground  that  the  complaint  did  not  show  the  plaintifif  had  legal  capacity  to  sue, 
and  it  was  contended  that  he  did  not  allege  that  he  was  the  supervisor  of  the 
town  of  North  Hempstead.  The  demurrer  was  overruled ;  and  in  sustaining 
that  decision  the  court  of  appeals  said,  It  is  a  sufficient  answer  that  he  de- 
scribes himself  in  the  title  of  the  complaint  as  supervisor  of  North.  Hempstead, 
and  then  commences  it  by  saying,  "*  The  complaint  of  the  plaintiff  above-named 
as  supervisor  as  aforesaid,  shows,"  &c  This  is  a  very  plain  statement  of  the 
capacity  in  which  he  sues,  and  would  not  mislead  any  person  of  common  un- 
derstanding {Smith  V.  Levinus^  4  8elden,  474).     Where  the  complaint  was  en- 

.  titled  F.  hT  &  J.,  Commissioners  of  Highways,  and  commenced,  "  The  plain- 
tiffs, commissioners  of  highways,  complain  " — held  sufficient  to  show  they 
sued  as  comnussioners  (Fomer  v.  WesteroeU,  17  Abb.  59 ;  40  Barb.  374).  A  plea 
concluding  the  plaihtiff^  "  so  being  and  being  duly  nominated  public  officers 
as  aforesaid,"  held  a  sufficient  averment  that  they  were  such  public  officers 
{atewardy:  Oreaves,  2  DowlN.Q.  406;  10  U,&W.  711;  and  see  Davidson  y. 
Bower,  5  8cott,  N.  R  539).  » 

b.  Officer  of  Joint-atock  Companies. — In  an  action  by  an  pfficer  of  a  joint- 
stock  company,  under  the  act  of  1849,  the  complaint  must  allege  that  the 
company  is  a  ioint-stock  company  or  association,  consisting  of  more  than 
seven  stockholders  or  associates  {Tiffany  v.  WiSUams,  10  Abb.  204). 

e.  Bcuik  preaident — One  suing  as  president  of  a  Bank  sufficiently  indicates 
the  character  in  which  he  sues  by  describing  himself  as  A.  B.,  I^^ident  of, 
(&c.,  naming  the  Bank,  and  theu  alleging  that  he  prosecutes  for  the  benefit  of 
said  Bank  (Boat  v.  Pries,  22  How.  872). 

b.  Tmstee  or  agent— One  suing  as  trustee  or  agent  should  make  a  positive 
and  issuable  averment  of  his  trust  or  agency  in  his  complaint  {Fryman  v. 
FaUon  F.re  Ins.  Co.,  14  Abb.  407). 

e.  Receiver. — Where  a  receiver  would  make  title  in  pleading  to  a  chose  in 
action  or  other  property  which  had  belonged  to  the  party  he  represents,  he 
must  set  out  the  fistcts  showing  his  appointment.  In  such  a  case  it  will  not 
answer  merely  to  describe  himself  as  receiver  or  even  to  aver  that  he  was  did^ 
appointed  {Otaet  v.  FairchUd,  4  Denio^  80).  He  must  set  out  the  proceeding  so 
that  the  court  may  see  that  the  appomtment  was  legal.  In  such  a  case  the 
appointment  of  a  receiver  is  a  part  of  the  plainti^s  title.  It  is  like  the  grant- 
ing of  admini|^ration  or  of  letters  testamentary  in  a  suit  by  executors  or  ad- 
mmistrators;  unless  the  fact  is  stated  the  plaintiff  does  not  show  any  right  to 
8Ut  ( White  V.  Joy,  3  Kernan,  86 ;  see  Chautauque  Gotiniy  Bank  v.  White^  t 
Selden,  236;  Bangs  v.  Mcintosh,  23.  Barb.  591;  and  Tuckerman  v.  Brown, 
11  Abb.  389).  But  it  is  not  necessary  for  the  complaint  to  set  out  all  the  pro- 
ceedings by  which  he  was  appointed.  A*  complaint  was  hold  sufficient  on 
demurrer  which  stated  "  that  by  an  order  of  the  supreme  court  of  the  State  of 
New  York,  made  at  the  city  hall,  at  the  city  of  New  York,  on  the  5th  day  of 
November,  1857,  the  plaintiff  was  duly  appointed  receiver  of  the  Bowery 
Bank,  of  the  city  of  New  York,  upon  filing  certain  security  therein  mentioned, 
which  said  security  was  duly  filed  on  the  oth  day  of  November,  1857 ;  and  that 
the  plaintiff  thereupon  entered  upon  the  duties  of  his  appointment,  and  is  now 
in  the  lawM  possession  of  the  property  and  effects  of  said  bank  as  receiver 
thereof"  {Stuart  v.  Beebe,  28  Barb.  34). 

/.  A  demurrer  to  a  complaint  which  deinribed  the  plaintiff  as  havii^;  been 
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dulif  appointed  receive  of  John  W.  Crane,  and  blinfffng  this  stdt  by  order  of 
the  supreme  court,  was  sustained  on  the  ground  that  it  was  necessary  to  stale 
the  time  and  mode  of  appointment  so  that  the  adverse  party  might  take  iasoe 
on  such  foots  (Dayton  t.  Gonnah,  18  How.  826) ;  query,  was  not  the  allegation 
that  he  was  "  dulff  appointed  "  sufficient  ?  Thus  where  it  was  alleged  in  terms 
that  the  plaintiff  has  been  duly  appointed  receiver,  and  the  objection  was  that 
the  complaint  did  not  state  with  suffldentprecision  how  he  became  such  re- 
i^iver,  the  defect  was  held  to  be  not  insufficiency,  but  indefiniteness  {Ohsney 
V.  Fisk,22E,ow.  238:  see  ThePeopleY.  Walker,  23  Barb.  305;  2  Abb.  422; 
Cruger  v.  HaUiday,  3  J^dw.  Ch.  R  570 ;  Tfus  People  v.  Byder,  2  Kernan,  483 ; 
Fhwler  v.  K  Y.  Indem.  Ins,  Co.,  23  Barb.  143 ;  Morange  v.  Mudge,  6  Abb.  243 ; 
Woodbury.Y,  Sackrider,  2  Abb.  405 ;  8&re  v.  CoU,  5  Abb.  482 ;  Farmsr^s  Bank  v. 
Empire  Stone  Dressing  Co.,  10  Abb.  47;  French  v.  Wiiiei,  id.  102;  Mf^  v. 
Tkompson's  Em.  19  N.  Y.  208), 

a.  As  to  the  character  in  w^hich  the  defendant  is  sought  to  be  charged. 
—As  in  the  case  of  a  plaintiff  so  in  the  case  of  a  defendant,  the  presumption  is 
that  he  is  suin^  in  his  individual  capacity,  unless  the  contrary  be  made  to  ap- 
pear;  if,  thererore,  Uie  plaintiff  seeks  to  charge  him  in  any  other  than  his  in* 
dividual  capacity^  it  should  appear  by  the  complaint  that  such  is  the  object  of 
the  action.  It  seems  this  object  would  be  sufficiently  indicated  by  a  simple 
all^ation  that  the  defendant  is  executor,  <&c.,  and  that  the  plaintiff  need  not 
state  how,  or  when,  or  where,  or  by  whom  he  was  invested  with  the  charac- 
ter in  which  the  plaintiff  seeks  to  charge  hun.  If  the  defendant  has  ever  be- 
come invested  with  the  character  in  which  the  plaintiff  seeks  to  charge  him, 
the  manner,  and  time  and  place  of  such  investiture  are  supposed  to  be  better 
known  to  the  defendant  than  the  plaintiff;  and  if  he  never  was  invested  with 
the  character  in  which  he  is  sued,  he  has  simply  to  deny  that  he'  is  executor, 
or  whatever  may  be  tiie  character  attributed  to  him  by  the  complaint.  In  one 
case,  however,  wh^k«  an  action  was  brought  against  a  defendant  as  committee 
of  Tolbert^  an  habitual  drunkard,  and  the  complaint  alleged  that  the  plainti^ 
recovered  a  judgment  against  said  Tolbert  on  &c.,  and  that  said  Tolbert  had  been 
declared  an  habitual  drunkard,  and  that  the  custody  of  his  person  and  «tate 
had  been  awarded  to  the  defendant,  and  concluding  by  demanding  judgment 
agidnst  the  defendant  to  be  satisfied  out  of  the  estate  of  said  Tolbert.  The 
complaint  did  not  state  in  what  court  proceedings  were  had  to  declare  Uie 
said  Tolbert  an  habitual  drunkard,  nor  that  such  proceedinga  were  in  any 
court,  nor  that  the  defendant  had  anv  estate  of  the  said  Tolbert  in  his  custodv 
or  control.  The  defendant  demurred.  The  demurrer  was  sustained,  as  weU 
on  the  ground  that  no  such  action  could  be  maintained,  as  because  the  com- 
plaint end  not  state  facts  sufficient  to  constitute  a  cause  of  action  against  the  de- 
fendant, in  this,  that  it  did  not  show  that  Tolbert  was  declared  an  habitual  drunk- 
ard by  any  court  or  officer  having  Jurisdiction  in  the  premises  (HaU  v.  Taylor,  8 
How.  428).  [That  case  probably  is  not  an  exception  to  the  general  rule ;  and  an 
examination  of  the  entire  grounds  for  the  decision,  will  show  that  it  proceeded 
chiefly  on  the  want  of  an  order  authorizing  the  action  to  be  brought] 

b.  Permission  to  sne,  when  to  be  alleged. — There  are  some  cases  in 
which,  bv  reason  of  some  special  character,  either  of  the  plaintiff  or  of  the  de- 
fendant, he  cannot  sue  or  be  sued  unless  by  permission  of  the  court.  Such  is 
the  case  of  a  receiver  (1  Ves.  jun.  165 ;  9  *rf.  335 ,  3  Bro.  C.  C.  88 ;  16  Wend. 
410;  19  N.  Y.  376);  a  committee  of  an  ha'bitual  drunkard  {IlaU  v.  Taylor,  8 
How.  428 ;  and  see  Person  v.  Warren,  14  Barb.  488) ;  action  on  injunction  bond 
filed  under  31st  Rule  of  the  late  court  of  chancery  (Higgins  v.  AUen,  6  How. 
30);  action  on  judgment  (Graham  v.  Scripture,  26  How.  501) ;  action  on  sher- 
iff's bond  {Bhindand^  v.  Matfier,  5  Weni  103 ;  N.  T.  Cent  Ins.  Co.  v.  Safford 
^OHow.  347);  or  a  lunatic  {WiUiains  v.  Cameron,  26  Barb.  172).  In  such 
cases  the  obtaining  permission  to  sue  should  be  alleged,  stating,  how,  when, 
and  &om  whotn  obtained,  in  the  same  manner  as  in  an  action  by  a  guardian 
for  an  infant  he  sets  out  the  order  appointing  him  guardian  {Oranam  v.  Sorip" 
ture,  17  How.  601). 

c.  It  cannot  be  set  up  as  a  defence  to  an  action  upon  a  bond  or  undertaking 
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on  file;  either  by  demurrer  or  otherwise,  that  the  action  has  been  instituted 
without  an  order  directing  the  bond  or  undertaking  to  be  prosecuted  {Oudde- 
back  y.  KerU,  5  Paige,  96).  If  such  bond  or  undertaking  is  improperly  put  in 
suit,  the  court  in  which  it  is  filed,  may.  on  motion,  restrain  Uie  prosecution 
(id) ;  or  set  aside  the  proceedings  {Harru  v.  Hofrdy,  8  Hill,  393 ;  Mggins  v. 
AUeny  6  Hew.  81).  Permission  is  not  required  to  sue  on  undertaking  given 
pursuant  to  §  885  (iV.  T.  Cent.  Im.  Co.  v.  Nat.  Pro.  Ins.  Co.,  10  How.  844) ;  nor 
tor  an  actioikjby  a  sheriff  to  recover  property  levied  upon  by  him  under  an 
attachment  {KeO/y  v.  Breunng,  88  Barb.  128).  Permission  of  the  court  to  con- 
tinue an  action  by  or  against  the  representatives  of  a  deceased  party  is  necessary 
in  every  case  {Johnson  v.  WilUams,  2  Abb.  229).  See  AeUon  on  CongtaJtHes 
Bond,  ' 

See  note  to  §g  71, 222,  and  p.  119,  a,  arUe. 

<L  Modifioation  of  rule  that  deolaration  must  agree  with  writ — The 
rule  that  formerly  prevailed,  that  the  declaration  [complaint]  must  a/^ree 
with  the  writ  [summons],  has  been  modified  (Kerrigan  v.  Bay,  10  How.  218) ; 
and  in  an  action  for  the  recoverv  of  specific  personal  property  in  which  a  de- 
livery has  been  claimed  under  §  206,  it  is  not  necessary  that  the  complaint 
ahould  correspond  with  the  amdavit  on  which  the  requisition  to  the  sherifi 
was  founded,  as  to  the  number  and  value  of  the  articles  to  be  delivered.  (Id.  > 

h.  The  oomplaint,  except  la  the  casea  mentioned,  ante,  p.  174  b,  must 
agree  with  the  summons  in  the  description  of  the  parties. — ^In  contempla- 
tion of  law  the  complaint,  although  served  with  the  summons,  is  a  subsequent 
step  in  the  procedure.  Ii,  therefore,  the  complaint  differs  from  the  summons, 
it  is  the  complaint  and  not  the  summons  which  is  irregular  (TutUe  v.  Smith, 
14  How.  895 ;  6  Abb.  836).  To  take  advantage  of  such  an  irregularity,  tlie 
motion  should  be  to  set  aside  the  complaint,  not  the  summons  (id.;  see,  how- 
ever, Voorkies  v.  Soqfield,  7  How.  51 ;  Morsf  v.  Field,  id.  12).  Where  a  plaintiff 
in  a  smnmons  descnbed  himself  as  "Administrato)',  cftc.,  and  in  the  complaiui 
did  not  so  describe  himself,  and  set  forth  a  cause  of  action  accruing  to  him  in 
his  own  right,  it  was  held  that  the  complaint  was  irregular  {Blamhard,  Ad- 
mar.  Y..  Strait,  8  How.  83) ;  nor  can  a  plaintiff,  commencing  his  action  as  ou 
his  individual  behalf,  afterwards  change  it  into  one  for  a  claim  held  by  him 
in  a  representative  character  (McMahon  v.  AUen,  12  How.  46 ;  and  see  m^le  v. 
Fox,  28  Barb.  475).  Where  in  an  action  aga'nst  two  defendants  whose  true 
names  were  Isaac  N.  Hart  and  Simon  Spear,  the  copy  summons  and  the  com- 

5»laint  served  on  the  defendant  Hart,  stated  the  names  of  the  defendants  as 
'saiah  N.  Hart  and  Samud  Spear,  and  the  copy  summons  served  on  the  de- 
fendant Spear  stated  the  names  of  the  defendants  as  Israd  N.  Hart  and  Sam- 
uel Spear,  but  in  the  copy  complaint  served  on  Spear  the  defendants*  names 
were  stated  as  Isaiah  N.  Hart  and  Samuel  Spear— the  summons  and  complaint 
were  set  aside  as  irregular  (ElUoU  v.  Hart  dt  Spear,  7  How.  25) ; 
and  where  the  summons  served  without  the  complaint  was  entitled 
Hannah  Allen  v.  Ebenezer  Allen,  and  the  complaint  afterwards  served  was 
entitled  Fanny  Allen  v.  Ebenezer  Allen,  the  plaintifi^s  name  being  Fanny 
Allen,  the  defendant  moved  to  set  aside  all  the  proceedings  fbr  irregularity 
on  the  ground  of  the  difference  in  the  title  of  the  action  in  the  summons  and 
complamt — ^it  was  held  that  the  defendant  asked  for  too  much,  and  was  not 
entitled  to  have  the  summons  set  aside.  That  the  complaint  was  irregular 
because  the  title  of  the  action  did  not  correspond  with  the  summons,  and  that 
the  defendant  should  have  confined  his  motion  to  setting  aside  the  complaint. 
Hiat  the  summons  could  not  be  amended  without  leave  of  the  court,  and  that 
the  plaintiff  should,  before  serving  her  complaint,  have  moved  for  leave  to 
amend  the  summons  (AUen  v.  AUen,  14  How.  248). 

c  The  complaint  should  agree  with  the  summons  as  to  the  nature  of 
the  cause  of  action.~The  only  reason  that  can  be  assigned  for  the  notice 
required  by  section  129  to  be  inserted  in  the  summons  is,  to  apprise  the  de- 
fendant within  which  of  the  two  classes  stated  in  that  section  is  the  cause  of 
action  of  which  the  plaintiff  cbmplains;  unless,  therefore,  the  cause  of  action  set 
forth  in  the  complaint  ie  within  the  class  indicated,  the  defendant  has  been,  in 
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theory  at  least,  misled.  No  donM  the  Bection  130  was  fVamed,  principally,  in 
view  of  a  service  of  the  summons  without  any  copy  of  the  complaint,  in 
which  case  it  was  highly  proper  to  inform  the  defenauit  of  the  nature  of  the 
complaint,  but  of  little  importance  where  a  copy  of  tlie  complaint  was  served 
with  the  summons.  If  not  in  all  cases,  yet  certainly  where  the  summons 
alone  is  served,  the  defendant  is  justified  in  relying  on  its  stating  truly  the 
nature  of  the  action ;  and  it  must  result,  thc^refore,  as  a  rule,  that  the  com- 
plaint should  agree  with  the  summons,  as  to  tlie  statement  of  the  cause  of 
action  {Bidder  v.  WhiUock,  12  How.  208);  and  if  it  does  not  so  agree,  it  is  the 
complaint  and  not  the  summons  that  is  to  be  deemed  irregular  (Mdder  v. 
WktUceky  12  How  208 ;  BoingUm  v.  Lapham,  14  id.  860 ;  Johnscm  v.  Paul  14 
id.  464;  TutUsY.  Smith,  6  Abb.  380;  14  How.  395;  Shafer  y.  Humphrep.lS 
How.  664 ;  Davis  v.  Bates,  6  Abb.  15 ;  Campbell  v.  Wright,  21  How.  18).  The 
appearance  admits  the  regularity  of  the  summons  and  its  service,  but  not  the 
identity  of  the  cause  of  action  indicated  by  the  summons  with  that  set  out  in 
the  complaint ;  therefore  a  general  appearance  is  not  a  waiver  of  the  irregu- 
larity in  the  complaint,  eifen  when  both  summons  and  complaint  are  served 
together.  {Id)  Although  the  motion  should  be  to  set  aside  the  complaint, 
yet  where  it  was  to  set  aside  the  summons,  specifying  the  irregularity  com- 

Slained  of  and  for  such  other  or  further  relief,  <&c.,  it  was  held  that  imder  the 
emand  of  other  relief  the  defendant  mijeht  have  an  order  setting  aside  the 
complaint  {Baington  v.  Lapham,  14  How.  860). 

a.  Where  the  summons  in  the  form  prescribed  by  subd.  1  of  section  129, 
indicating  an  action  on  contract,  was  served  without  any  complaint,  and  the 
defendant  not  appearing,  the  plaintiff  entered  judgment  as  tor  want  of  an 
answer,  his  complaint  however  set  forth  a  cause  of  action  calling  icr  a  sum^ 
mons  in  the  form  prescribed  by  subd.  2  of  section  129,  for  this  variance  be> 
tween  the  sununons  and  complaint  the  judgment  was  set  aside  {Fidd  v.  Mcrrn, 
7  How.  12). 

b.  By  demurring  to  the  complaint  the  defendant  waives  the  objection,  that 
^e  complaint  does  not  a^e  with  the  summons  as  to  the  nature  of  the  cause* 
of  action  {OampbeU  v.  Wnght,  21  How  9).  On  a  motion  to  set  aside  the  com- 
plaint for  not  agreeing  with  the  summons  as  to  the  nature  of  the  cause  of 
action,  the  court  may  allow  plaintiff  to  amend  the  summons  on  terms  (Norton 
V.  Cary,  14  Abb.  864 ;  23  How.  469 ;  OampbeU  v.  Wright,  21  How.  9 ;  McDonald 
v.  Wedfh,  5  Abb.  69 ;  and  see  Dunn  v.  BloomingdcUe,  14  How.  474) ;  and  the 
amendment  may  be  allowed  on  appeal  from  Uie  order  setting  aside  the  com- 
plaint, where  the  statute  of  limitations  would  be  a  bar  to  a  new  action  {Tuttle 
V.  Snm,  14  How.  405 ;  6  Abb.  836). 

c  Amount  claimed— Complaint  should  agree  with  summons  as  to  amount 
claimed  (see  Johnson  v.  Paid,  14  How.  464). 

d.  Date. — The  complaint  need  not  be  dated,  nor  state  the  time  when  the 
action  was  commenced  {Mdpi%ard  v.  TalcoU^  11  Barb.  569). 

Note  to  iubd,  2 

STATEMENT  OF  THE  PACTS  CONSTITUTLNG  A  CAU8B  OF  ACTIOS. 

1.  What  are  facte? 

2.  How  the  &cts  are  to  be  stated. 
8.  What  are  the  facts  to  be  stated? 

4.  The  &ct8  necessary  in  particular  actions. 

6.  Borne  miscellaneous  rules. 

6.  For  one  cause  of  action  only  one  statement  allowed. 

1.  What  arefactet 

e.  F^Kxta. — ^The  word  facts  means  precisely  what  the  term  has  always  meant 
when  applied  to  the  subject  of  1^1  pleading  (Dtnoa  v.  Holehiss^  10  NT  Y.  Leg. 
Oh&  2B1 ;  Carter  y.  Koedey,  14  Abb.  150).  The  words  "  facts  constituting  a 
cause  c^  acticm,'*  mean  those  &cts  which  the  evidence  upen  the  trial  will 
proye,  and  not  the  evidence  which  wQl  be  required  to  prove  the  existence  of 
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■thd  ftete  (Woodm  y.  Strew,  10  How.  00).  The  &ct8  required  to  te  set  fiireh 
<are  **  physical  fhcts  "  (Lawrence  y.  WrigM^  2  Duer,  074) ;  real  trayersable  fiu^ 
(Mann  y.  Morewood,  5  Sand.  566). 

a.  Qneatfons  of  fact— Negligence  (Tobin  y.  ifunsoTi,  5  Moore's  P.  C.  Cas. 
110 ;  Bernhardt  y.  BenseelaerR,  R  Co.,  19  How.  199 ;  33  Barb.  165 ;  aflTd.,  28 
How.  166 ;  Buckingham  y.  Payne,  86  Barb.  81 ;  bot  see  Pwn>i»  y.  Coleman,  1 
Bosw.  321 ;  Mangam  y.  Brooklyn,  B.  R.  Co.,  86  Barb.  287 ;  Foot  y.  WitwaU,  14 
Johns.  304). 

h.  Diligent  inquiry  (Carroll  y.  Upton,  8  Corns.  274). 

c.  Election  or  intention  is  a  fact,  and  if  material  must  be  expreaBij  found 
(Olift  y.  Whitd,  2  Keman,  688 ;  and  see  Mose  y.  Riddle,  5  Granch,  351 ;  GrMi 
y.  Craneton,  1  Bosw.  281 ;  JfiSw  y.  The  People,  6  Barb.  203 ;  and  18  N.  Y. 
297;  20  Barb.  549;  21  N.  Y.  12). 

d  Unlawfully  conyerted  (CoceU  y.  .ffiB,  2  8elden,  881 ;  Becker  y.  Matth&we,  2 
Keman,  324). 

«.  Instigation  and  request  (Bm  y.  Bumphriee,  1  R  D.  Smith,  200). 

/.  Reorganization  (Hyatt  y.  McMahon,  25  Barb.  458). 

^.  That  indorsements  on  notes  were  made  **  as  surety  **  (Dew  y.  Plainer,  16 
N.  Y.  567). 

h.  Necessity  (MeCuUough  y.  JTmi,  5  Denio,  507). 

».  Possession  (Pareont  y.  Brown,  15  Barb.  593). 

9*.  That  a  ycssel ''  was  not  engaged  in  any  Ulieit  trade  '*  {Ocean  iiu.  Oe,  y. 
FYanda,  2  Wend.  72). 

A;.  That  "a  bill  was  presented  for  payment  and  payment  demanded** 
(G^raham  y.  Maehado,  6  Duer,  514). 

I.  That  plaintiff  became  the  owner  by  purchase  (PrindJe  y.  Oaruthere,  15  N. 
Y.  427). 

m.  That  pluntiff  was  sehsed  as  of  fee  (Vigere  y.  Dean  of  8t.  PauPe,  14  Jur. 
1017). 

n.  That  a  woman  is  tlie  widow  of  a  particular  man,  naming  him,  or  that  a 
person  is  the  son  of  another  man,  naming  Imri  {SemNe,  Reg.  y.  Tnh.  o/Aberdor 
ron,  1  New  Mag.  Cas.  51). 

0.  Reputed  ownership  (Edwards  y.  SeoU,  1  M.  &.  G.  962 ;  2  Sc  N.  R  266). 

p.  Sound  or  unsound  (Lewis  y.  Peake,  7  Taunt.  153). 

What  is  actual  and  what  constructiye  possession  (O^CaUaghan  y.  Boeth,  6 


0^'.( 


r.  Reasonable  Ume  (Fry  y.  53Z,  7  Taunt  397 ;  jRtt  y.  i8»«w,  4  B.  &  Aid.  206 ; 
Faeey  v.  Hurdom,  3  B.  &  C,  213 ;  Tenant  y.  5W,  16  Law  Jour.  Rep.  M.  C.  81 ; 
Burton  y.  OnffiUis,  11  M.  &  W.  817 ;  Sage  y.  Hazard,  6  Barb.  179 ;  Conger  y. 
tfu<«*m  iJirtw  5.  R,  6  Duer,  375 ;  Serle  y.  iVi>rto»,  2  M.  &.  Rob.  401 ;  see  Van 
Trot  y.  McCuUoch,  2  Hilton,  272 ;  Gallagher  y.  WWfe,  81  Barb.  92 ;  Green  y. 
Haines,  1  Hilton,  254 ;  Lawrence  y.  Oc»»»  /n«.  (7(9.,  11  Johns.  241 ;  and  see  9 
A.bb.  124;116). 

«.  Whether  a  sale  wta  completed  or  not  (i)to  Bidder  y,  MeKnight,  18  Johns. 
.i94). 

t.  Whether  or  not  reasonable  search  has  been  made  for  a  lost  document  to 
authorize  secondary  eyidenco  of  its  contents  (Clarke  y.  OioeTis,  18  N.  Y.  435). 

u.  When  an  undated  instrument  was  made  {Coons  y.  Chambers,  1  Abb.  165). 

0.  Usual  coven&nis  (BenneU  y.  Tr<>r»aci;,  8  Car  <&  P.  96). 

t0.  Whether  an  abandonment  was  or  was  not  accepted  (Bdl  y.  Smith,  2 
•Tohns.  98). 

«.  Ordinary  care  (Aymary,  Aster,  6  Cow.  267). 

^.  Seaworthy  or  not  (/S'A^rtMKMly.iSu^yfes,  2  Sand.  55;  Atrfcifc  y.  BOett^  1 
Johns.  241 ;  C&ffard  y.  Hunter,  8  Car.  &  P.  16). 

e.  DeyiatioQ ((7^0(1  y.  ^Am  JfiiA  Bu,  {k,8  SMtd.  96). 
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a.  Keceesary  furniture  ( WSZbim  v.  Bm$,  X  Denio, 483;  Wkjtmmrth  t.  Ande,  t 
Code  Rep.  58): 
&  Fraud  (/TruTtn  Y.  F<90rAi09, 96  Barb.  137 ;  but  aee  QueBtUm  of  Law,  Fraud). 
e.  Usual  length  of  a  voyage  (Mach^f  y.  iSAina&mdsr,  1  Johns.  Oas.  40S). 

d.  QueBtionB  of  law.— What  constitutes  an  account  stated?  {Loekwood  w. 
Thorn,  1  Keman,  170). 

e.  The  sufficiency  of  the  notice  of  the  dishonor  of  a  note,  where  there  is  no 
dispute  about  the  mcts  {The  Caynga  (Jo.  Bank  y.  Warden,  2  Selden,  39 :  Dole  y. 
QM,  2  Barb.  490 ;  Farmenf  Bk.  v.  Vail,  21  N.  Y.  487). 

/  Probable  cause ;  reasonable  cause  {Bidklejf  y.  KeteUat,  1  Hilton,  45 ;  3  Qel- 
den,  884 ;  Bantford  v.  Copeland,  6  Adol  &  El.  483). 

^.  That  a  written  instrument  is  or  is  not  a  mortgage  {FMrifanki  y.  Bki^m' 
field,  2  Duer,  358). 

h.  Seasonable  times  {BeU  v.  WardeU,  2  Willes,  304).     ' 

t.  Reasonable  notice  (TindaU  v.  Brown,  1  T.  R  167;  WSZKaaw  y.  Smith,  8  B. 
&Ald.496;i8cAkj6«/v.  .Rjirdatm,  1  Boa  &  Pul.  888). 

j.  Whether  a  receipt  is  a  bailment  or  sale  ( WadnoortA  y.  AUeoU,  6  N.  T.  64). 

k.  Whether  a  contract  has  been  rescinded  or  not  {Healey  y.  UUy,  1  Cow.  845). 

I.  Fraud  (5iCMrteuan<  v.  Ballard,  9  Johns.  887 ;  Jennings  y.  C!*r<tfr,  3  Wend. 
446 ;  Gage  y.  Psrib^r,  25  Barb.  141 ;  Erwin  v.  Voorhiea^  36  Barb.  127 :  Bdgdl  y. 
5are,  9  N.  Y.  213). 

m.  Qaestioiis  mbced  of  law  and  liEiot— Necessaries  or  not  necessaries  may 
be  a  mixed  question  of  law  and  fact  (WTiarton  y.  M*Keime,  5  Q.  B.  606). 

n.  Due  diligence  {CarroU  y.  Upton,  8  Coma.  272). 

o.  That  the  company  was  illegally  associated  (Bantford  y.  CbpdJond,  6  AdoL 
*  El.  482). 

p.  Du\j{OillettY.  FaSrckOd,  4  Denio,  83;  Beaeh  y.  King,  17  Wend-  17; 
mite  y.  /(?y,  8  Keman,  86), 

g.  "  Duly  conyened  "  Implies  regularly  conyened  (The  Psople  y.  WaOeer,  % 
Abb.  422). 

r.  Flagrant  nuisance  (J7arte  y.  Long  Island  R  B.  Co,,  13  Barb.  647, 657). 

s.  N^ligence  (Purvis  y.  Coleman,  1  Bbsw.  321 ;  but  see  7bW»  y.  Ifttru^  5 
Moore's  P.  C.  Cas.  110). 

t.  Whether  or  not  defects  in  articles  sold  were  yisible  (BMsege  y.  FroO,  84 
Barb.  867). 

u.  Due  course  of  law  (Backus  y.- Shepherd,  11  Wend.  639 ;  Penniman  y.  Hud- 
em,  14  Barb.  579 ;  Thomas  v.  Woods,  4  Cow.  173 ;  CumpeUm  y.  MeNaer,  1  Wend. 
457). 

«.  Conclusiona  of  law. — '*  An  allegation  of  a  le^l  conclusion  merely,  is  one 
which  giyes  no  &ct,  but  matter  of  law  only.  It  is  not  easy  always  in  practice, 
to  determine  what  allegations  are  of  that  character,  on  account  of  the  diffi- 
culty in  deciding  when  facts  will  be  held  to  be  implied  from  and  therefore 
embraced  in  an  aUcgation  in  pleading."  (By  the  court,  T.  R.  Strong,  J.,  UatJbh 
Y.  Peet,  28  Barb.  583.)    The  following  haye  been  held  to  be  conclusions  of  law: 

w.  That  an  act  is  urda^ful  (Ensign  y.  Sherman,  18  How.  87). 

X,  Unlawfully  (Fletcher  y.  CaWirop,  1  New  Mag.  Cas.  541) 

y.  Thai  a  party  \s^owner  (Adams  y.  HoUey,  12  How.  380 ;  Hwmas  y.  Desmond,  id, 
821 ;  see,  howeyer,  eoiUra,  Dams  y.  Hoppock,  6  Duer,  356 ;  WaUer  y.  Loekwood^ 
38  Barb.  233 ;  4  Abb.  307 ;  and  infra), 

z.  That  a  party  is  "  holder  and  owner  "  (Broutn  y.  Ryckman,  13  How.  818 ; 
Witherspoon  y.  Van  Dolor,  15  id.  266). 

aa.  That  goods  are  the  im^p^r^  of  a  party  (id,), 

bb.  Thai  tiuuiy  is  indebted  or  remains  indebted  {Oh^mi^lainT,  Eaiffor,2K 
D.  Smith;  189 ;  BaU  y.  Southmayd,  15  Barb.  82). 

ee.  That  it  was  or  is  the  duty  of  a  parU  to  do  or  forbear  an  act  ({Xlif  tf  A/' 
JiOo  y.  BMiMbay,  8  Selden,  4I» ;  iZte  y.  AereU,  8  B.  &  a  114). 
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o.  That  a  setUement  had  **  no  TfferenM  to  this  claim,  nor  was  the  same  in 
my  way  rdeoMd  or  affected"  {Janes  v.  Phaemx  Bank,  4  Selden,  285). 

b.  That "  he  had  fully  determined  to  proceed  "  {id.), 

c  That  he  had  &iled  to  fulfill  his  obligations"  ( Van  8chaa4sk  y.  Winm,  16 
Barb.  95). 

d.  "  Lawful  title,"  and  unlawAilly  withholds  {Lawrence  v.  Wright.  2  Dner, 
674 ;  see,  however,  Waiter  v.  Lockwood,  23  Barb.  238 ;  4  Abb.  807 :  muign  ▼. 

•  Sherman,  14  How.  439,  overruling  8.  C,  13*ta.  85). 

e,  "  In  violation  "  {Schenk  v.  Naphr,  2  Duer,  678). 

/.  "  Duly  authorized  "  {Myers  v.  Machado,  6  Abb.  198 ;  14  How.  149). 

g.  That  one  is  "  liable  "  {Rex  v.  Uptonronr-Seoem,  6  C.  &  P.  188). 

h,  "  Repeated  acknowledgments  "  {Bloodgood  v.  Bruen,  4  Selden,  866). 

i.  That  a  note  "  had  no  validity  "  {BurraU  v.  Bov>en,  21  How.  378). 

4.  **  That  he  did  not  by  his  agreement  undertake  to  .convey  the  land  free  fixMn 
all  encumbrances"  {Warner  v.  Hatfield,  4  Blackf.  894). 

k.  That  actions  "  were  disconUnued ''  {Hatch  v.  Peet,  23  Barb.  588). 

I  That  the  defendants  have  acted  contrary  to  the  act  Tstatutel  {Smith  v. 
Lockwood,  13  id.  209). 

m.  That  the  defendant "  was  hound  to  repair"  (CTowey  v.  Mann,  5  Abb.  91). 

n.  That  one  is  the  ''  lawful  holder  "  {Beach  v.  OaUi^t,  2  Code  R  66 ;  but  see 
Taylor  v.  Gorbiere,  8  How.  887). 
.    <>.  **  Bonorfide  holder  and  owner  "  (fKAito  v.  Broum,  14  id  282). 

p.  "  Sole  owner  "  {T%omcu  v.  Desmond,  12  id.  821 ;  see,  however,  .Sb2«(^  v. 
jR^,  15  id.  1). 

^.  "  As  such  attorney  "  {ex  parte  Webb,  1  New  Prac  Cas.  218). 

r.  That  a  party  "  did  execute  a  "release  in  fUll "  {Hatch  v.  Pbet,  28  Barb. 
575X 

s.  That  one  party  is  **  nearer  of  kin  "  than  another  {PubUe  Adm.  v.  Waitte, 
1  Paige,  848). 

t.  That  an  act  is ''  ui^ust"  {Be  Pnme,  1  Barb.  852). 

u.  That  a  certain  sum  is  "  (ii/tf"  {McKyring  v.  Bufl,  16  N.  Y.  808 ;  and  see 
AUen  V.  i^x<t0r«9i»,  8  Belden;  480). 

0.  That  a  sum  is  ''  due  and  owing  "  {KetelUu  ▼.  Meyers,  8  S.  D.  Smith,  88 ; 
reversed,  19  N.  Y.  230). 

w.  That  a  note  never  had  any  validity  {Bu^rraU  v.  Botoen,  21  How.  878). 

ST.  Adverse  possession  {Monroe  v.  Jf^^rvAanX,  26  Barb.  888 ;  Bowie  v.  Brxihe,  8 
Duer,  85). 

y.  Assent  {Jf<»nj  V.  WesterveU,  2  Duer,  69 ;  1  Bosw.  857;  21N.  Y.108;  and 
see  Keneys  v.  Richards,  11  Barb.  812). 

«.  Whether  a  carrier  is  bound  to  know  the  contents  of  packages  {Beriey  v. 
Ifewton,  10  Abb.  490). 

aa.  What  is  the  meaning,  validity,  and  effect  of  a  contract  {Latham  y.  Wester- 
wU,  26  Barb.  256 ;  Chapin  v.  Potter,  1  Hilton,  366). 

bb.  That  an  indebtedness  **  arose  out  of  the-transaction"  Brown  y.  Bucking- 
ham, 11  Abb.  387 ;  21  How.  190). 

ee.  Alleging  facts  occurring  in  a  foreign  State,  and  then  all^ffing  that  "  by 
the  laws  of  that  State  a  trust  was  created  {Throcp  v.  Hatch,  3  Abb.  25). 

dd.  The  statement  of  a  conclusion  of  law  is  usually  preceded  by  the  word 
whereby  or  (hereby,  or  therefore  ;  but  the  use  of  either  of^  these  words  does  not 
necessarily  make  what  follows  the  less  a  statement  of  fact.  As  to  the  word 
whereby,seePry<jev,J5flfcA«r  (15  Law  Journal  Rep.  805,  C.  P.;  8  C.  B.  91); 
and  where  it  was  all^^  that  the  defendant  wrongfttlly  locked,  &c,  a  certain 
gate  standmg  in  and  across  a  certain  way  of  the  plaintiff,  and  therebv  obstruct- 
ed the  way,  to  the  hijury  of  tho  plaintifrs  reversion,  it  was  held  after  verdict 
to  disclose  a  good  cause  of  action ;  to  the  objection  that  the  injury  was  stated 
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M  an  inference  of  law  from  the  fkcts  previously  allied,  the  ooort  said,  **  The 
prefix  iherebf/  does  not  make  what  follows  the  less  an  aUegation  of  fiict  It  la 
not  like  a  statement  that  A.  died  seized  in  fee,  leaving  B.  his  heir  at  law, 
whereby  B.  became  entitled ;  bot  it  is  an  allegation  of  fact,  not  of  law,  f  as 
was  held  in  Brown  v.  MaOeU  (17  Law  Jour.  R,  C.  P.,  272 ;  3  C.  B.,  614) ;  and 
the  word  therefore  in  the  allegation  "  the  plaint! fb  therefbre  charge,"  was  held 
not  to  detract  from  tlie  forct*  of  the  allegation  (Borrowe  y.  MUbaruCy  5  Abb.  9HB). 

a,  A  statement  of  the  partial  evidence  of  a  foot  is  not  an  averment  of 
the  iieict. — ^The  averment  in  a  pleading  that  a  vessel  foundered  at  sea  on  the 
day  of  leaving  the  port,  without  any  collision,  or  any  storm,  or  any  visible 
cause,  is  not  equivalent  to  an  averment  that  the  vessel  was  unsea worthy  when 
she  commenced  her  voyage,  although  the  facts  averred,  when  proved,  might 
warrant  a  jury  in  inferring  that  the  vessel  was  unseaworthy  (Page  v.  Boyd,  11 
How.  417).  m  an  action  for  a  breach  of  promise  of  marriage,  the  complaint 
did  not  directly  allege  any  promise,  but  alleged  that  in  a  conversation  between 
the  parties  the  plaintiff  asserted  among  other  thinga  that  he,  defendant,  had 
promised  to  marry  her,  and  that  defendant  acknowledged  that  he  had  done 
wrong  in  promising  her  as  he  did,  and  hoped  she  would  for^ve  him,  but  that 
if  he  should  marry  her  as  they  had  talked,  and  she  go  to  his  home,  it  would 
make  both  miserable  for  life.  The  defendant  demurred  on  the  ground  that 
the  complaint  did  not  state  fistcts  sufficient  to  constitute  a  cause  of  action. 
T^e  demurrer  was  allowed,  on  the  ground  that  the  complaint  did  not  ^ow 
the  making  any  promise  by  the  defendant  (Buzzard  v.  Knapp,  12  How.  504). 
So,  where  a  complaint,  after  alleging  that  the  plaintiff  had  expended,  at  th^ 
request  of  the  defendfmt,  in  the  purchase  of  merchandise,  $9,075,  that  the  de- 
fendant had  since  paid  $7,500  on  account ;  it  was  said,  the  proof  that  the  de- 
fendant paid  $7,500  of  the  plaintiff's  claim  would  be  partial  proof  of  his  ad- 
mission of  his  liability  for  the  money  expended  by  the  plaintiff;  but  when 
stated  in  a  pleading  it  is  not  equivalent  to  an  averment  of  the  fact  that  the  de- 
foidant  was  so  liable,  and  is  not  evidence  of  such  liability;  for  if  it  were  re- 
cdved  as  such  evidence,  then  it  would  be  proper  fbr  the  defendant  to  answer 
in  the  same  way,  and  instead  of  taking  issue  on  the  Issuable  &ct  whether  or 
not  the  goods  were  purchased  at  his  request,  he  might  set  forth  evidence  to 
show  why  he  paid  the  said  sum  of  $7,500,  and  any  other  evidence  in  his  defence 
(Page  y.Boyd,  11  HoW.  417).  It  is  not  sufficient  to  give  such  a  statement  as  if 
submitted  to  a  jury  they  might  infer  a  fact  or  fiEUSts  constituting  a  cause  of  action 
or  defence,  but  the  statement  should  be  such  an  one  as  that  the  Urn  alone, 
without  the  aid  of  a  juiy,  draws  a  conclusion  of  the  existence  of  a  cause  of 
action  or  defSsnce.  (Id.) 

b.  Allegation  of  duty. — a  complaint  which  stated  in  effect  that  the  plain- 
tifb,  the  dty  of  Buffiilo,  having  determined  to  construct  a  sewer  in  saia  city, 
contracted  with  the  defendant  to  construct  said  sewer,  and  that  the  defendant 
in  constructing  said  sewer  dug  a  pit  in  a  street  in  said  city ;  and  '*  ^uU  U  then 
heoamty  and  wob  and  continued  to  be  the  duly  of  the  deftmdani,  whUe  the  eaid  pU 
remained  open,  to  uee  due  care^  and  to  erect,  maintain,  and  keep  Ughts  in  and 
about  the  eaidpU,  to  protect  pereom  lawfuUy  passing  along  said  street  from  una- 
widaJb^i  faJUng  into  said  pU;"  that  defendant  neglected  to  maintain 
sucb  lights,  and  in  consequence  of  neglect,  one  Tnpp,  lawfully  passine 
along  said  street,  unavoidably  fell  into  said  pit  ana  was  injured,  and 
sued  the  plaintiffs  therefor,  and  recovered  judgment  against  them ;  and 
demanded  judgment  against  defendant  for  the  ampunt  the  plaintiffs  had 
paid  said  Tripp.  The  defendant  demurred,  and  his  demurrer  was  allowed. 
lCi/^ofBnffaloY.Hollov>dy,H&e\den,i9S,)  And  by  Jewett,  J. :  An  allegation 
of  Uie  duty  is  of  no  avail,  unless  fh>m  the  rest  of  the  complaint  the  facts  ne- 
cessary to  raise  the  duty  can  be  collected.  See  note  to  section  160,  post.  To 
aver  that  by  a  certain  judgment  recovered  in  the  courts  of  this  or  any  other 
State,  or  bv  reason  of  a  certain  bond  executed  by  the  defendant,  he 
was  indebtea  to  the  plaintiff  in  a  given  sum,  or  owed  any  other  duty  (Throop 
v.  Batch,  8  Abb.  25),  would  not  constitute  any  fact  oif  which  a  court  could  take 
notice.    And  see  Boorman  v.  Brown,  4  Perr.  &  D.  401. 

c  Allegation  that  act  unlawful.— An  allegation  that  an  act  is  unlaiuifiU,  it 
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imC  the  statement  of  a  fiict,  but  of  a  conclusion  of  law.  If  there  are  no  other 
tets  stated,  showing  that  the  particular  act  or  refq^i  of  the  party  which  is 
complained  of,  is  in  violation  of  his  own  duty,  or  of  the  rights  of  others,  the 
mere  adding  to  a  statement  of  any  such  act  or  refusal  the  epithet  of  urdawfuLy 
will  not  be  a  sufficient  averment  of  its  wrongfulness  or  illegality,  where  the 
act  is  indifferent  in  its  nature,  and  not  evidently  or  essentially  wrong  or  crim- 
inal in  itself  An  act  which  may  or  may  not  be  right  and  lawful  according  to 
the  circumstances  under  which  it  is  done,  is  not  properly  averred  to  be  wn- 
Uiwful  by  merely  calling  it  such.  The  facts  which  make  it  [unlawful]  must  be 
pleaded  as  they  are  to  be  proved,  and  from  them  the  conclusion  follows  that 
tlie  party  is  acting  unlawfully  in  what  he  does.  (Ensign  v.  Sherman,  13  How. 
87  ;  14  How.  422). 

a.  Duly. — An  all^ation  that  a  meeting  "  was  duly  convened,"  would  imply 
that  the  meeting  was  regularly  convened,  and  if  necessary  to  its  regularity, 
that  it  was  an  a^oumed  meeting.  {The  People  v.  Waiker,  28  Barb.  305 ;  2  Abb. 
422.)  •  Under  an  allegation  that  the  trustees  were  duly  appointed,  it  will  be  in- 
ferred that  every  thing  has  been  done  to  constitute  them  trustees  dejure  until 
the  contrary  appears.  (Cruger  v.  HcdUdayy  8  Edw.  Ch.  R  670.)  An  allegation 
that  an  election  "  woe  duly  and  legaUy  hdd  pursuant  to  the  statute,"  was  held  a. 
mxfficient  allegation  as  to  the  time  when  the  election  took  place,  and  that  it 
was  on  the  day  prescribed  by  law.  (TTts  People  v.  Ryder,  2  Reman,  488.)  An 
allegation  that  a  policv  was  "  duly  assigned  and  transferred"  indicates  that 
the  assignment  was  by  a  sealed  instrument,  and  a  consideration  is  inferred. 
(iP^tnoler  v.  N.  T,  Indent.  Ins.  Co.,  23  Barb.  143,  and.  see  Morange  v.  Mudge,  d 
Abb.  248).  An  allegation  that  the  plaintiff  was  "  duly  authorized"  to  bring 
the  action,  is  not  the  allegation  of  a  fact.  (Myers  v.  Maehado,  6  Abb.  198 ;  14 
How.  149.)  If"  duly"  has  any  clear  1^1  sigmflcation,  whether  an  act  is  duly 
(tone  is  a  question  of  law  to  be  determined  on  the  facts.  (Qraham  v.  Machado, 
6  Duer,  517.)  The  allegation  that  the  bill  was  *'  duly  protested  at  maturity"  is 
sufficient  to  admit  evidence  of  demand,  neglect  to  pay,  and  notice  of  non- 
payment. (Woodbury^.  8ackrider,2  Ahh.  ^.)  Where  the  allegation  was, 
that  the  plaintiff  sued  by  a  "  guardian  duly  appointed,"  it  was  said  if  the 
statement  was  deemed  too  general,  the  proper  course  is  to  move  to  make  it 
definite  (Sere  v.  Goit,  5  Abb.  482).  And  where  the  allegation  was,  that  plain- 
tiff was  "  duly  appointed  chamberlain,"  it  was  held  sufficient  on  demurrer. 
{PlaU  V.  Stovl,  14  Abb.  178.)  The  finding  by  a  referee  that  a  corporation 
"  duly  accepted"  a  bill,  construed  as  importing,  that  their  officer  who  signed 
tiie  acceptance  had  authonty  to  do  so  (P'ai'mers  B'k.  v.  Empire  SUme  Dr^ng 
Co.,  10  Abb.  47).  An  allegation  that  an  execution  was  *'  duly  issued"  held  suf- 
Itdent.    (French  v.  WiUeU,  10  Abb.  102.)    See  §  162. 

b.  "What  are  the  facts  to  be  stated. — The  principle  of  pleading  is  to  pre- 
sent the  cause  of  action  on  one  side,  and  the  defence  on  the  other.  {Budmng- 
tan  V.  Davis,  6  How.  402.)  The  complaint  should  show  on  its  face  that  the 
debt  was  due  at  the  time  the  action  was  commenced.  (Maynard  v.  Talcott,  11 
Barb.  669 ;  Hare  v.  Van  Deusen,  32  Barb.  92 ;  Smith  v.  Hdmes.  19  N.  Y.  271 ; 
McCullaugh  v.  Colby,  4  Bos.  603 ;  Watson  v.  Thibou,  17  Abb.  184.)  It  should 
state  every  fjact  wluch  the  plaiutiff  must  prove. to  enable  him  to  maintain  his 
suit,  and  which  the  defendSmt  has  a  right  to  controvert  in  his  answer."  (AUen 
V.  Patterson,  3  Selden,  478 ;  Bailey  v.  Byder,  10  N.  Y.  363 ;  Safford  v.  Drew,  3 
Duer,  632 ;  McMtUan  v.  Saratoga  R.  R  Co.,  20  Barb.  455  ;  Bristol  v.  Penns.  R 
R.  Co.^  9  id.  158.)  Whatever  it  would  be  unnecessary  to  prove  on  the  trial  is 
unnecessary  to  allege  in  the  complaint.  (Decker  v.  MaUhews,  2  Keman,  320 ; 
Bank  of  JJ.  S.  v.  Smith,  11  Wheat  171.)  It  is  not  necessary  to  make  it  api>ear 
cm  the  face  of  the  complaint  that  the  court  has  jurisdiction  of  the  person  of 
the  defendant  or  the  subject  matter  of  the  action.  (Koenig  v.  M)it,  8  Abb.  304.) 
^acts  on  which  the  plaintiff  relies  independently  of  the  cause  of  action  to  en- 
title him  to  an  order  of  arrest,  or  an  injunction  until  the  trial,  need  not  and  . 
•hould  not  be  stated  in  the  complaint,  but  in  the  affidavits.  (SeSar  v.  Sage  ^ 
13  How.  631;  13  How.  WO;  Unian  Bank  v.  Mott,  6  Abb.  816;  Corwin 
y.  Fredand,  2   Selden,  560;    overruling  S.  0.  6  How.  241;  and  Barker 
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▼.  BmmBU,  11  Bart).  806;  1  Oode  Rep.  N.  8.  57;  and  see  FiM  ▼.  Morm,  7 
How.  19  ;  LmY.  BUom,  id  116;  Ckeme^y.  QarbuU,  id.  166;  2  Code  Rep.  I  •\i¥L 
160,169,211;  3  Sand.  786 ;  Pm^mmi  v.  Putnam,2  Code  Rep.  64 ;  Atodui  v. 
Oorda^  15  Abb.  804;  iWiuir  v.  Tarry ^  6  How.  208.  [Of  couree,  in  thoee  cmset 
in  wliich  the  object  of  the  action  ia  the  obiaininff  of  an  injunction,  there  it  tx*- 
oomeB  the  caoee  of  action,  and  the  &cu  on  which  the  plaintiff  relief  a8  entit- 
ting  him  to  the  injunction  must  be  stated.]  In  actions  in  the 
sopenor  ooart  of  New  York  the  compUint  need  not  allege  (acu  to  show  the 
conrt  hat  Joriadiction  of  the  partiea  {^pmoer  y.  Rogen  Locom.  Wwrk;  17  Abb. 
11«)l 

a  WliBt  ia  Deoaiaifly  iaqdiad  used  not  be  aUoged.— Thni,  in  an  action 
oo  a^boad  conditioned  to  perform  the  award  of  A.,  the  defendant  pleaded  tkiat 
A.  fluide  DO  award :  reply,  that  the  defendant  revoked  the  authority  of  A. 
Thia  WW  held  i^ood  without  alleging  noUce  of  the  revocation  of  A.,  becauM 
■otioe  waa  imp*ied  in  the  words  "*  revoked  the  authority  -^  there  could  be  no 
rsiocadon  unlcs  there  was  notice  (Steph.  PL  854 ;  MarMh  v.  BtUkd,  5  Bam.  d( 
h\d.Wi',FnUY.  FmU,  1  Co^\  385;  JOm  v.  Watmn,  16  Johns.  205).  So,  it  is 
laid  down  ha  the  text  books  (Steph.  PL  854,  idkc.),  that  if  one  plead  he  is  heir 
to  A.,  he  need  not  allege  that  A.  is  dead :  it  is  implied  in  the  allegation  heir ; 
lor  nemo  mt  harw  meenii$  (Broom's  Le|^  Maxims,  898)     —  -    - 


Yet  in  LocJrwood  v 
_  » 0  Conn.  R  272,  and  Oxr  v.  DeUikoawr,  11  Mo.  R  142,  it  is  said  that  the 
tsns  heir,  is  not  alwavs  used  in  law  as  denoting  a  person  whose  ancestor  is 
dead,  hot  is  often  used  to  denote  the  heir  apparent  In  charging  a  defendant 
se  an  acceptor  of  a  bill  of  exchange  or  promissory  note,  it  is  sufficient  to  allege 
that  he  accepted  the  bill  or  note,  without  stating  that  the  acceptance  was  In 
writfng.  There  can  be  no  valid  acceptance  except  in  writing,  and  an  averment 
of  aeeeptance  implies  that  it  was  in  writing  {Bank  of  IjottviUe  v.  JCdtcards,  11 
How.  216)i  And  a  complaint  by  one  surety  against  another  need  not  state 
what  proportion  the  defendant  has  to  pay  ( Van  Drrnark  v.  Van  Demark,  18 
Btow.  8791  Where  from  the  fiicts  stated  a  promise  may  be  implied,  a  promise 
need  not  be  alleged  {Croimey  v.  Swt&ney,  27  Barb.  810 ;  IIuU  v.  Souihmayd,  15 
BartK  84;  ArrvA  v.  Sherwood,  17  N.  Y.  Wi\  Berry  v.  Fernanda,  1  Bing.  888; 
IkLntford  V.  Memter,  5  Mau.  &  8.  446 1 ;  and  in  an  action  on  a  note,  the  com- 
pfadnt  need  not  allege  that  the  plaintiff  is  tlie  holder  or  r)wner  {KetdUu  v. 
Mt^er,  10  N.  Y.  231;  see  HMer  and  Owner). 

b.  Tlie  onmplalnt  need  not  antic^Mte  and  avoid  ^hat  would  oonetftate 
a  defence  ( Van  Neat  v.  Talmage.  17  Abb.  99) ;  but  it  lias  been  allowed  to  do 
so  in  certain  cases  (9ee  infra).     The  statute  82  Hen.  VIII.  c.  1,  provided  that 
wills  made  by  femes  covert  or  infants  should  have  no  effect ;  yet  in  pleading  tk 
dtviee,  it  was  not  necessary  to  allege  that  the  devisor  was  not  a  feme  covert 
and  not  an  infhnt  {Stawell  v.  Zoueh,i*\oiif,  376).     And  in  an  action  on  a  bond 
it  is  not  necessary  to  allege  the  defendant  was  of  i\ill  age  when  he  executed  it 
{Wkirnns^kam'i  ea$e,  Plow.  564 ;  Bovy'B  case,  1  Vent.  217).    So  where  there  was 
a  oovenoaA  in  a  charter-party  that  no  allowance  should  be  made  for  short  ton 
nage,  imlesa  made  to  appear  b^  a  survey,  in  an  action  on  such  covenant  foi 
' '        '  in  arrest  of  judgment,  that  there  was  no  allega- 
d  that  if  there  wa8  no  survey,  it  was  matter  of 
,  the  Judgment  {Uotham  v.  B.  1.  Camp.,  1  T.  R 
:auae  of  action  which  accrued  more  than  sii 
lent  of  the  action,  the  complaint  should  not  by 
ing  a  defence  of  the  statute  of  limitations,  state 
)pricatiou  of  the  statute  {Butler  v.  Mamn,  5  Abb. 
John,  23  How.  140 ;  36  Barb.  628).   In  coniplain- 
lute  on  its  face,  and  in  the  ordinary  form,  it  is  not 
raneous  agreement  in  writing,  varying  the  terms 
»arate  paper ;  such  agreement  is  matter  of  de- 
1  Manning,  MicJi.  R  158). 
preteated  by  aekneee  from  completing  his  con- 
time^  rues  upon  a  gtianttim  meruit  for  the  ser- 
ed  not  set  up  in  his  GompUunt  the  excuse  for  not 
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perfonniog  the  contract  ( Wdfe  t.  Hown^  dO  N.  Y.  197) ;  and  in  an  action  to 
charge  heirs  on  a  promise  to  pay  the  debt  of  their  ancestor,  assets  need  not 
be  alleged  (EUing  v.  Vanderlffn,  4  Johns.  287).  So  in  an  action  to  recover  for 
damages  to  person  or  property,  it  is  not  necessary  to  allege  that  the  plaintiff 
was  without  feult  ( Wolfe  v.  Superv.  of  ma^mond,  11  Abb.  270 ;  19  How.  870). 
The  same  rule  applies  to  actions  against  a  city  or  county  for  injuries  by  a  mob. 
(Id) 

a.  In  a  complamt  showing  ah  indebtedness  by  defendant  to  plaintiff,  it  need 
not  be  alleged  that  defendant  has  not  paid ;  if  he  has  paid,  it  is  matter  of  de- 
fence (KetdUu  V.  Myers,  19  N.  Y.  233 ;  Eolsman  v.  De  Gray,  6  Abb.  79.)  And 
in  a  duit  by  one  surety  against  another  for  contribution,  Uie  complaint  need 
not  negative  any  repayment  to  plaintiff  ( Van  Demark  v.  Van  Demark^  18 
How.  372).  Where  a  statute  declares  that  a  deed  or  contract  is  void  if,  or  pro- 
vided, it  is  made  in  a  particular  manner,  or  upon  a  specific  consideration  (e,  g. 
upon  usury),  it  is  not  necessary  for  the  plaintiff  to  negative  the  condition ;  he 
mav  leave  it  to  the  defendant  to  set  up  the  &cts  which  bring  it  within  the  con- 
dition upon  which,  and  upon  which  alone,  it  is  void.  '  But  where  a  statute 
makes  a  deed  or  agreement  or  other  act  void,  unless  made  upon  a  specified 
consideration,  or  under  specified  circumstances,  the  rule  is  reversed ;  the  plain- 
tiff must  show  that  the  circumstances  exist  under  which  alone  it  can  have 
validity ;  the  defendant  in  such  a  case  may  rest  upon  the  general  prohibition 
( Williams  v.  Th^  Ins.  Co.  of  N.  Amer.,  9  How.  378).  Thus,  the  statute  of  **  bet- 
ting and.  gaming"  provides,  §  8,  that  all  wagers  are  void,  and  §  10,  provides 
that  section  8  shall  not  extend  to  an  insurance  in  good  faith  for  the  security  or 
indemnitor  of  the  party  insured,  and  which  are  not  otherwise  prohibited  by 
law ;  and  it  was  held  that  a  complaint  on  a  policy  of  insurance  for  account  w 
whom  it  may  concern,  must  state  foots  showing  tiie  assured  had  an  interest  to 
be  protected,  in  such  a.  sense  that  the  insurance  operated  as  a  security  or  in- 
indemnity  to  protect  him  from  loss  by  the  perils  insured  i^inst  (id. ;  ihwman 
V.  FuUan  Fire  Ins.  Go.,  88  Barb.  247).  It  was  provided,  1  R.  8.  710,  §  6  (now 
repealed.  Laws  1858,  p.  251),  that  all  contracts  for  the  sale  of  certificates  of 
stocks  should  be  absolute^  void,  unless  the  party  contracthig  to  sell  was,  at  the 
tune  of  making  the  contract,  in  the  actual  possession  of  such  certificates,  or 
otherwise  entitled  in  his  own  right,  or  duly  authorized  by  some  person  so  en* 
titled,  to  sell  said  certificate,  &c. ;  yet  it  was  held  that  in  an  action  on  a  stock 
contract,  it  was  not  necessary  to  aver  that  the  plaintiff  was  the  owner  of  the 
stock  at  the  time  of  the  sale,  or  that  the  certificate  was  in  writinc^  or  any  of 
the  other  circumstances  to  take  the  contract  out  of  the  statute  (WaMum  y. 
Franklin,  28  Barb.  27;  7  Abb.  8 ;  see  Mermn  v.  HamilUm,  6  Duer,  248). 

b.  Where  a  clause  or  section  of  a  statute  giving  an  action  for  any  offence, 
contains  a  proviso  or  exception  which  is  agamst  the  nlaintiff,  or  is  matter  of 
defence  or  Justification  for  the  defendant,  me  plaintin  need  not  negative  the 
proviso  in  the  declaration  (Peel  v.  TeQis,  4  Johns.  804).  The  inaccuracy  in  the 
rule  on  this  subject  as  laid  down,  1  Saund.  262,  consists  in  restricting  the  rule 
to  provisoes  contained  in  a  subsequent  section  or  statute  whldi  was  not  war- 
ranted by  the  cases.    (Id.)    Bee  Actions  for  penalties. 

6.  It  has  been  held  that  the  plaintiff  may  state  aU  the  material  fiicts  out  of 
which  the  cause  of  action  arises,  and  those  are  the  material  allegations  of  fiu^ 
which  anticipate  and  explain  what  might  otherwise  be  set  up  by  the  defend- 
ant as  a  prima  facie  good  defence.  Thus,  where  a  defendant  purchased  ffoods 
of  the  plaintiff,  and  gave  his  note  therefor,  that  when  the  note  became  due  it 
was  not  paid  otherwise  than  by  the  defendant  giving  the  plaintiff  a  check  of  a 
third  party  for  the  amount,  representing  the  same  to  be  good,  when  in  fact 
the  drawer  of  the  check  was  insolvent,  and  had  no  funds  in  the  bank  on  which 
the  check  was  drawn,  at  the  time  the  check  was  drawn, — on  motion  to  strike 
out  part  of  the  complaint,  it  was  held  that  the  plaintiff  might  properly  set 
forth  all  these  &cts  in  his  complaint,  and  that  he  was  not  bound  to  complain 
merely  for  the  goods  sold,  or  on  the  chsc^iBradcet  v.  Wilkinson,  18 How.  102 ; 
and  see  Thompson  v.  Minford,  11  id.  276 ;  Ywn  Nett  v.  TaHmage,  17  Abb.  99; 
Wade  V.  Busker,  4  Bosw.  587). 
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a.  Bffattan  of  which  the  ocnrt  takes  jndioial  notioe  need  not  be  al- 
lesed. — TboB  a  statute  relied  on  in  pleading  need  not  be  referred  to.  (ChuUtU 
y.  Coiadfry^  1  Doer,  189.  Bee  AeUonfor  PenaUies.)  It  may  be  here  mentioned 
that  the  court  cannot  judidallj  notice  the  ordinances  of  a  municipal  corpora- 
don,  but  they  must  be  set  forth  in  pleading.  {Barker  y.  Ma^for  of  N.  Jr.,  17 
Wend,  199.) 

b.  ZMdence  of  facts  not  to  be  stated. — '*  It  is  an  elementary  rule  in  plead- 
ing^ that  when  a  state  of  &cts  is  relied  on,  it  ih  enough  to  allege  it  [the  state 
of  nets]  simply  without  setting  out  the  subordinate  facts  which  are  the  means 
of  prodncingit,  or  the  eyidence  sustaining  the  allegation."  ( WUHanu  y.  Wi^ 
son,  BAd&lSX.  814).  In  alleging  a  &ciAt  is  not  necessary  to  state  such  other 
&ct8  as  tend  to  proye  the  allegation.    (Hyatt  y.  McMahan,;  25  Barb.  458.) 

H(fUi  the  facts  art  to  be  itated. 
c  Shoold  the  fieu^ts  be  stated,  according  to  their  legal  effect,  or 
38  they  actually  occnxred  or  eadst  ?— [The  decisions  are  both  ways, 
and  probably  in  most  cases'  either  mode  of  statment  may,  at  the  option 
of  the  pleader,  be  adopted.]  That  the  facts  ihould  be  stated  according  to  their 
legAi  mdd,  was  held  in  Boyee  r.  Brovm  (7  Barb.  85),  Patterson  y.  Toi/lor  (1  Code 
RN.  8. 175;8Barb.250),i)ofoi^y.  0^)son  (8  Code  R.  158),  GoggU  y.  Am.  Mt. 
Bk,  (1  Coms.  117),  Stewart  y.  Tranis  (10  How.  158);  and  that  they  may  be  so 
stated  see  BervMtt  y.  Judeon,  21  N.  Y.,240.  That  the  facts  may  be  stated  as 
they  actually  occurred  or  as  they  exist,  was  held  in  Itee  y.  Humphreys^  (1  E.  D. 
Smith,  201) ;  Manning  y.  WkUbeek^  (1  Law  Reform  Tracts) ;  and  other  cases,  as 
4  Abb., 467;  2  Duer.  509  ;  4  How.  99;  1  Abb.  89;  7  Abb.  IHI;  17N.  Y.  280; 
14  N.  Y.  85;  28  Barb.  441 ;  1  Bosw.  419;  10  How.  158;  1  Code  Rep.  N.  8.  99, 
174 ;  8  Sand.  695 ;  22  Barb.  895 ;  15  Barb.  34 

d.  Thus,  in  stating  an  act  done  by  an  agent,  the  pleader  may  either  allege 
it  to  be  the  act  of  the  principal,  which  is  the  legal  effect  .of  the  &ct,  or  state 
the  act  done  by  A.  (the  agent),  then  that  he  was  the  agent  of  B.,  and  that  the 
act  was  done  as  the  agent  of  B.  (Bennet  y.  Judson,  21  N.  Y.  288.)  The  first 
method  has  the  recommendation  of  being  more  concise ;  and  Uie  opposite 
party  cannot  object  to  it  unless  by  showing  that  "the  precise  nature  of  the* 
chaige  or  defence  is  not  apparent  to  him.  Of  the  second  method,  the  oppo- 
dte  party  has  no  right  to  complain ;  for  it  shows  him  the  precise  fiu^  he  has 
to  meet,  and  each  all^ation  is  so  material  that  the  establishment  of  the  con- 
yerse  of  either  would  defeat  the  pleader.  There  is  no  reported  decision  that 
lays  down  the  rule  as  we  ^ye  it ;  but  we  consider  the  rule  fidrly  deducible 
from  the  curreht  of  the  decisions  reported  and  unreported  (Dotnery.  CHbsm, 
8  Code  Rep.  153,  and  8L  John  y.  QriflUh,  1  Abb.  89;  Sherman  y.  N.  T.  Gent. 
RR  Go.^  Barb.  289 ;  /m<  y.  Humphreys,  1  K  D.  Smith,  201). 

e.  AUegatioDS  to  be.  positively  made. — ^The  allegations  should  be  posi- 
tiyely  made,  in  order  to  preyent  immaterial  issues  and  confusion  ;  so  doinff 
does  not  indicate  that  the  pleader  has  personal  knowledge  of  the  facts  ttUesea 
{TVuseott  y.  BoiSy  7  How.  ^1) ;  and  in  that  case  the  words  "  as  the  plaintiff  is 
informed  and  belieyes,''  following  allegations  of  the  complaint,  were  struck 
out  as  redundant  (Generally,  howeyer,  the  courts  indulge  pleaders  to  the 
extent  of  allowing  them  to  make  the  allegations  on  information  and  belief 
(Badtoay  y.  Mather,  5  Sand.  654).  Thus,  in  an  action  on  a  note  by  an  assignee 
thereof,  it  was  held  the  plaintiff  might  allege  an  information  and  belief  that 
defendant  made  the  note,  and  in  a  complaint  for  goods  sold,  the  plaintiff  may 
allege  the  sale  on  information  and  belief  {8t  John  y.  Beers,  24  How.  877).  So 
an  allegation  on  belief,  as  thus,  ^'  the  plaintiff  believes  the  note  was  presented," 
was  held  sufRcieni  (Badway  y.  Mather,  5  Sand.  654 ;  HoteeU  y.  Fraser,  1  Code 
Rep.  N.  S.  270 ;  6  How.  221).  So,  ah  allegation  that  "  the  fiwjts  are  true,  as 
defendant  has  been  informed  and  belieyes,"  was  held  sufficient,  as  equiyalent 
to  an  ayenhent "  upon  information  and  belief  of  the  existence  of  the  facts  " 
(Fry  y.  Bennett,  1  Code  Rep.  N.  8.  249).  .  But  the  allegations  must  be  pod- 
tiyely  made  to  entitle  the  plaintiff  to  an  injunction  founded  on  the  allegations 
in  the  complaint  {Crocker  y.  Baker,  8  Abb.  182 ;  Levy  v.  Lay,  6  »(i  90;  Bateau 
V.  Bernard,  12  How.  464).    In  Rieketts  y.  Qreen,  (6  Abb.  82),  the  allegations 
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were  idl  made  positively ;  the  plaintiff  afterwards  amended  by  making  the 
allegations  "  on  information  and  belief-"  it  was  held  they  were  unnecessary 
—and  in  iV;  r.  Marbled  Iron  Works  v.  Smith  (4  Duer,  374),  it  is  said,  whether 
the  facts  are  stated  npon  information  or  knowledge,  it  is  equally  the  existence 
of  the  flEUSt  that  is  averred ;  hence  the  form  of  averment  is  a  matter  of  in- 
difference. 

a.  To  state,  in  a  pleading,  the  nature  and  source  of  the  information  upon 
which  the  partv  relies  in  making  an  averment  of  &ct8  on  information  and  be- 
lief, does  not  vitiate  an  independent  averment  of  such  facts  (BorratM  v.  MSI- 
bank,  6  Abb.  28). 

b.  Pleading  a  written  instrument— Justice  Duer,  in  FairbankB  v.  Blooff^ 
fidd,  2  Duer,  858,  said.  The  safest  course,  where  the  action  is  founded  on  a 
written  instrument,  is  to  annex  a  copy,  and  refer  to  it  as  part  of  the  com- 
plaint (See  section  162,  poat.^  And  where  that  is  done  any  fiicts  recited  in 
the  instrument  are  to  be  considered  as  alleged  in  the  complaint  (Slack  v.  Beathy 
1  Abb.  881 ;  4  E.  D.  Smith,  95;  affirmed.  Court  of  Appeals,  June  1800 ;  and 
see  Hagga/rt  v.  Morgan^  1  Selden,  422,  and  note  to  g  lo(n.  An  allegation  that 
a  party  did  "  execute  a  release,"  held  not  sufficient  (Uateh  v.  Peet,  28  Barb. 
57^.  A  complaint  on  a  special  contract^hould  set  out  its  provisions  either 
in  form  or  le<»d  effect,  and  allege  performance  or  excuse  for  non-pcTformance 
{Bromi  V.  GmU^  1  £.  D.  Smith,  266).  An  objection  to  a  pleading,  that  tiie 
legal  e£fect  of  a  written  instrument  is  given  instead  of  the  instrument  itself^ 
can  be  taken  only  by  demurrer  {KeOogg  v.  Baker,  15  Abb.  287) ;  and  a  party  will 
not  be  required  to  set  out  a  written  instrument  if  it  appear  that  the  instrument 
is  lost  (KeUogg  v.  Baker,  15  Abb.  287).  In  a  complaint  on  a  written  instrument 
in  a  foreign  Unguage,  it  is  sufficient  to  give  a  copv  of  the  instrument,  although 
it  would  be  better  to  set  out  the  l^;al  effect  of  the  instrument  (Nowmy  v. 
Dubosty,  12  Abb.  128). 

c.  Where  it  is  necessary  in  pleacKng  to  allege  the  consideration  for  making 
an  instrument  in  writing,  it  is  sufficient  to  say  that  it  was  for  value  received 
(Prindjte  v.  Caruthers,  15  N.  Y.  426  ;  Benson  v.  Cmiehman,  1  C5ode  Rep.  119 ; 
Appteby  V.  Emns,  2  Code  Rep.  80  ;  2  Sand.  678 ;  and  see  Bromi  v.  So,  MuHiigan 
R  R.  Co.,Q  Abb.  278).  But  pleading  a  bargain  and  sale  of  land,  it  should  be 
alleged  to  be  for  &  valuable  consideration,  and  not  *'  for  the  consideration  there- 
in mentioned"  (SargearU  v.  Beed^  2  Str.  1229).  The  presumption  is  that  a 
note  was  given  upon  a  sufficient  consideration  {Tibbetta  v.  Blood,  21  Barb.  655). 

d.  Where  a  statute  prescribes  the  giving  an  instrument  and  its  purport,  it  is 
consideration  enough  to  support  the  instrument  that  it  was  given  pursuant  to 
the  statute  (Slack  v.  Heath,  1  Abb.  831 ;  4  E.  D.  Smith,  95 ;  affirmed,  Co't.  of 
App's.,  1860;  Morange  v.  Mudge,  6  Abb.  244).  It  need  not  be  alleged  that  it 
was  tf^en  pursuant  to  the  statute  (Shaw  y.  Tobias,  3  Coms.  190). 

e.  No  delivery  need  be  alleged  in  terms,  the  averment  of  the  making  of  an 
instrument  in  writing  is  equivalent  to  alleging  a  delivery  (Prindle  v.  Caruthers, 
15  N.  Y.  426 ;  Ketdkts  v.  Myers,  19  N.  Y.2S1;  La  FayeUe  Ins.  Co.  v.  Sogers,  80 
Barb.  491) ;  so  the  averment  of  indorsement  of  a  negotiable  instrument  im- 
plies a  delivery  (Bk.  of  LowviUe  v.  Edwards,  11  How.  217 ;  Ormoold  v.  Ixnerty, 
3  Duer,  691 ;  N.  Y.  MarbUd  Iron  Works  v.  SrmXh,  4  Duer,  362 ;  Taylor  v. 
Corbiere,  8  How.  388) ;  and  that  the  plaintiflfe  are  holders  and  owners  (Gonn, 
Bk.  V.  SmUh,  9  Abb.  118 ;  17  How.  &7). 

/  Where,  in  an  instrument  for  payment  of  money  the  name  of  the  payee 
is  left  blank,  with  intent  that  such  instrument  may  be  transferred  by  delivery, 
the  holder  may,  in  a  complaint  on  such  instrument,  all^  that  it  was  deliver- 
ed to  some  person  unknown,  and  afterwards  came  to  his,  plaintiff's,  posses- 
sion (Hubbard  v.  iV:  T.  A  Harlem  B.  B.  Go^  14  Abb.  275). 

g.  Where  the  plaintiff  claims  as  the  indorsee  of  a  negotiable  instrument,  he 
should  allege  that  the  instrument  was  indorsed  to  him.  But  where  ho  claims 
as  the  assignee,  whether  of  a  negotiable  or  non-negotiable  instrument,  he 
should  allege  that  the  instrument  Was  assigned  to  him  (BiOinbs  v.  Jans,  11 
Barb.  620 ;  whUe  v.  Brown,  14  How.  882).  An  allegation  of  hidorsement  ol 
a  non-n^otiable  iustnunent  coupled  with  an  allesgation  that  the  plaintiff  was 
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lidMer  and  owner,  wns  held  mifllcient  (i^rtwn  v.  AM«nlm»,  90  N.  Y.  479 :  1 
B<Miw.  408).    See  ante,  in  note  to  flection  111,  p.  107  g,  h. 

a.  Holder  and  Owner. — An  allegation  that  plaintiff  is  holder  and  owner  is 
nnnecessary  {KeteUas  v.  Myers,  19  N.  Y.  281 ;  (hnn,  B'k.  v.  Smiih,  9  Abb.  118 ; 
17  How.  487);  and  embarrassing  ((7/«/MitMcAr  y.  Booth,  13  Abb.  949;  99  How. 
98).  An  allegation  that  the  infltmnient  was  delivered,  indorsed,  or  ani^ed 
to  the  plaintiff;  impliee  that  he  is  owner  and  holder  (i/tite^^U  ▼.  Hyde,  12  How. 
410;  94  N.  Y.  547;  Bmngt  y.  Jane,  11  Barb.  090;  Bk.(ff  LawviUey.  Kdwtrd*. 
11  How.  917;  Qrimwid  y.  Luwrty,  8  Dner,  091 ;  .Y.  7.  Marbled  Inm  Works  v. 
amith,  4  Duer,  809). 

h.  A  plaintiff  may  recoyer  without  being  in  fieict  the  holder  of  the  instru- 
ment saed  upon,  as  where  the  instrument  is  destroyed  or  lost  (9  R  8.  AQ^ ; 
9uper.  <jf  IMnffston  y.  WkUeydO  Barb.  70;  Desmond  y.  Riee,  1  Hilton,  S80; 
/X«  Aries  v.  Leggett,  10  N.  Y.  689),  or  in  possession  of  the  defendant  (bmith  y. 
MeOlure,  6  East  470 ;  Seiden  v.  Pringte,  17  Barb.  408).  The  question  is, 
ymether  he  is  the  real  party  in  interest,  or  trustee  of  an  express  trust,  or  per- 
son authorized  to  sue  by  statute ;  if  he  is,  he  may  recover  (Hoot  y.  Priee,  92 
How.  379;  BuUorfieid  y.  Maeomber, id.  IHO), 

e.  The  i^aintiff  is  certainly  not  required  to  aver  negaUyely  that  since  tlie 
iBBtrument  was  transferred  to  him,  he  has  not  transferred  it  to  another  (Toffier 
y.  OwMm,  8  How.  888;  see  p.  904  0). 

d  Where  the  defence  is  that  the  plaintiff  is  not  the  holder  and  owner,  i, «., 
not  the  real  party  hi  interest,  it  should  be  set  up  as  new  matter,  doming 
how  or  why  the  plaintiff  is  not  the  real  party  in  interest  {Arthur  y.  Beaies,  1 
Ex.  008 ;  Fraaer  y.  Welsh,  8M.  &  W.  000 ;  Barber  y.  Lemon,  12  Jur.  940 ;  Rogers 
y.  ChiUon,  17  Law.  Jour.  Ex.  8-845 ;  De  Sanies  y.  tiearle,  11  How.  477).  But 
it  has  been  held  that  where  it  is  alleged  in  terms,  that  the  plaintiff  is  the  hold- 
er Slid  oymer,  under  a  mere  general  denial  of  that  allegatiop,  the  defendant 
nuy,  on  the  trial,  show  the  plaintiff  not  to  be  the  real  party  in  interest  {IhUi 
y.  Wheeler,  7  Abb.  4i9 ;  Butterfidd  y.  Maeomber,  99  How.  150;  Taylor  y.  Oor- 
hitrt,  8  How.  888 ;  Holtttein  y.  Riee,  15  How.  1  ;  see  wnira.  Hatch  v.  Peel,  9K 
Barb.  582 ;  Witherspoon  v.  Van  Dolar,  15  How.  900 ;  Browny.  Ryekman,  12  How. 
318 ;  Fleuiret  v.  Roget,  5  Sand.  040 ;  Seeiey  y.  RagU,  17  Barb.  580 ;  reversed.  » 
Keman,  542). 

«.  Perhaps  the  true  rule  is  as  thus :  Where  the  instrument  never  was  de- 
livered, indorsed,  or  assigned  to  the  plaintiff,  where  he  nemr  was  the  real 
party  in  interest,  that  &ct  may  be  shown  on  a  general  denial  of  the  allegation 
of  deliyecy,  indorsement  or  assignment,  but  where  the  plaintiff  has  once  been 
llie  real  party  in  interest,  and  has  ceased  to  be  so,  then  to  entitle  the  defend- 
ant to  show  the  determination  of  t^e  plaintift's  title,  he  must  plead  tlie  fiM:U 
as  new  matter. 

/.  Plaintiff  must  sbofw  titie. — Thus,  where  It  appears  on  the  face  of  the 
complaint  that  although  the  note  in  suit  is  In  the  possession  of  the  plaintiff,  it 
is  nevertheless  the  property  of  another,  the  complaint  does  not  state  a  cause 
of  action  in  the  plainUff  (Ai^m«r  v.  Smedley,  0  Abb.  205 ;  28  Barb.  468).    And 

of  the  complaint  that  the  plaintiff  held  the 
purity  only,  under  a  trust  instrument  which 
,  but  did  not  expressly  authorize  him  to  sue 
imurrer  held  insufficient  (Ifelson  v.  Eaton,  7 
.  806).  An  allegation  that  the  plaintiff,  the 
ffizea  to  sue  on  behalf  of  the  bank,  is  not 
>w.  148 ;  0  Abb.  198). 

I  suit  **  for  value  received  lawftilly  came  to 
:  a  sufficient  allegation  of  title  in  plaintift 
<n,  977 ;  and  see  Taylor  v.  OoHriere,  8  How. 
aintiff  is  now  the  bona  fide  holder  and  owner 
such  ownerehip,  was  held  suffldant  (JEKpf- 

9f  a  chattel  note,  an  allegation  o#  the  In- 


Digitized  by 


Google 


201  ooMPLAnrr.  [§  148,  sabd.  9. 

doraement  of  the  note  by  the  payee  to  the  plaintifT,  and  that  he,  plfdntifl^  is  the 
holder  and  owner,  is  safiicient  averment  of  assignment  to  plaintiff  (Broum  ▼. 
Bichardson,  20  N.  Y.  472). 

a.  SembUy  that  in  alleging  an  assignment  of  a  note  payable  in  merchanize,  it 
ahonld  be  averred  that  it  was  for  consideration  {Landau  v.  Levy,  1  Abb.  876). 

b.  Ownership  of  a  note  is  sufficiently  shown  by  allying  its  making,  indorse 
ment,  and  delivery  to  the  plaintiff,  though  coupled  with  the  statement  "  that 
it  was  by  the  Bank  of  Commerce  which  then  held  the  same,  presented  for 
^yment"  Such  statement  only  imports  a  holding  for  collection  (Famwn 
Bank,  <fej.,  V.  Wadsuforthy  24  N.  Y.  647).  And  where  the  complunt  alleged 
that  the  note  in  suit  was  delivered  to  W.  B.  S^/br  said  Bank  (the  plaintiff),  and 
that  said  note  was  held  and  owned  by  plaintiff  it  was  held  to  be  a  sufficient 
averment  of  ownership  (Camden  Bank  v.  BodgerSy  4  How.  68 ;  see  PeeU  v. 
BraM,  6  Barb.  662 ;  Parker  v.  Tottmy  10  How.  234 ;  WhiU  v.  Brmn^  14  How. 
282 ;  TJuymas  v.  Desjnandy  12  How.  821). 

e.  Where  title  is  once  shown  in  plaintiff,  its  continuance  is  presumed,  and 
need  not  be  alleged  ( Van  BenmUier  v.  Bcmesteel^  24  Barb.  865 ;  see  p.  203  e). 

d.  With  respect  to  aots  valid  at  oommon  law,  but  regulated  as  to  tbe 
mode  of  performance  by  statute,  it  is  sufficient  to  use  such  certainty  of  allega- 
tion as  was  sufficient  before  the  statute.  Thus,  in  pleading  in  complaint,  a  pro- 
mise to  pay  the  debt  of  another  (Stem  v.  Drinker y  2  E.  D.  Smith,  406 ;  HUHard  v. 
AusUny  Xi  Barb.  141 ;  EUing  v.  Va/nderlyny  4  Johns.  287)  or,  a  contract  relating 
to  real  estate  (Livingston  v.  Smithy  14  How.  492 ;  Beynoids  v.  Dunkirky  <£e.,  & 
R  Oo.y  17  Barb.  617 ;  OhampUn  v.  FUrishy  11  Paige,  406),  oTy  an  acceptance  of  a 
bill  of  exchange,  tt  need  not  be  alleged  to  be  in  writing  (and  see  Dew^  v. 
Bbagy  16  Barb.  868 ;  Homer  v.  Wood,  id,  871 ;  WiUtarns  v.  Ins,  Go.  qf'If,  Amer. 
9  How.  378 ;  and  Bank  cf  Louisville  y.  JEdvwrdSy  11  id.  216 ;  Fowler  v.  if.  J. 
Indem.  Ins,  Oo.y  28  Barb.  160 ;  Oil>bs  v.  Mshy  4  Barb.  449 ;  Murison  v.  JoneSy  18 
Barb.  466 ;  HaigM  v.  CkUdy  84  Barb.  191 ;  Washburn  y.  Frankliny  28  Barb.  27 ; 
7  Abb.  8 ;  and  see  <ft«to,  eorUray  Thurman  v.  SievenSy  2  Duer,  609 ;  Le  Boy  y. 
ShaWy  2  Duer,  628 ;  Mertein  v.  Hamilton^  6  Duer,  248 ;  and  6  Sand.  68 ;  also 
Williams  v.  Ins.  Go.  of  N.  Amer.y  9  How.  878).  In  an  answer  it  is  otherwise : 
if  a  defendant  sets  up  a  contract  which  is  reouired  to  be  in  writing,  he  must  so 
state,  or  his  answer  is  insufficient  (Taylor  v.  Hillary y  1  Gkile^  22 ;  U  Law  Jour. 
Ex.  72  ;.but  see  15  Barb.  868 ;  Case  v.  Barber,  1  Raym.  461). 

e.  Bffatter  iiTaggravatlon. — Matters  intended  in  aggravation  of  dan^ages,  bo 
fiur  as  they  can  be  distinguished  from  averments  essential  to  the  statement  of 
the  catise  of  action,  may  always  be  riven  in  evidence  to  show  the  quo  animoy 
without  being  pleaded  (BusseU  v.  MaeQuistery  1  Camp.  49,  n. ;  Slaek  v.  McOhes- 
neyy  2  Yates,  478 ;  Wallis  v.  MoMy  8  Binney,  546 ;  Kan  v.  McLaughUny  2  Serg. 
&  R.  469 ;  2  Star.  N.  P.  66) ;  aggravating  circumstances  should  not  be  pleadM 
(Wame  v.  GrosuHfUy  2  Stark.  R  467 ;  MoUmy  v.  DowSy  15  How.  265 ;  see,  how- 
ever, Boot  V.  Foster,  ft  How.  87 ;  Brewer  v.  TemplSy  16  How.  286,  Index,  As- 
sault) ;  and  when  alleged  in  the  complaint  are  not  traversable  (Btftes  v.  LoonUs. 
5  Wend.  184 ;  Gilbert  v.  BoundSy  14  How.  49). 

/.  Special  Damages.— Damaffes  which  necessarily  result  from  the  injuries 
complained  of  are  called  general  damages,  and  may  be  pr6ved  under  a  gene- 
ral demand  of  relief;  but  such  damages  as  are  the  nahirciy  although  not  the  no- 
eessary  result  of  the  injurj,  are  termed  special  damages,  and  must  be  stated  in 
the  complaint  ( Vandershce  v.  Newtony  4  Coms.  188 ;  Bogairt  v.  BurkhaUeTy  3 
Barb  525;  Laraway  v.  PerkinSy  10  N.  Y.  871 ;  iSWww  v.  lAaSy  16  Abb.  SllYor 
the  plaintiff  cannot  prove  them  on  the  trial  (Low  v.  Archer y  2  Kern.  282 ; 
Moloney  v.  DoreSy  15  How.  265 ;  SpeTux  v.  MeyneUy  2  New  Mag.  Cas.  19.)  An 
averment  of  special  damage  is  required  to  be  Inserted  to  prevent  a  surprise 
upon  the  defendant,  and  it  is  not  traversable  {Moloney  v.  DowSy  15  How.  265); 
except  where  the  special  damage  is  the  foundation  of  the  cause  of  action,  in 
that  case  it  is  a  material  aUegation,  and  if  not  controverted,  is  admitted.  (^9r- 
nng  v.  HarriSy  2  M  &  Rob.  5 ;  see  14  N.  Y.  526;  1  E.  D.  Smith,  460.) 

q.  In  an  action  against  a  sheriff  for  neglecting  to  return  an  execution,  it  Is 
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not  neoesBary,  to  eiifU)le  the  plnintitf  to  recover  more  than  nominul  damages, 
either  to  allege  or  proye  special  oamage.    {Ledyard  v.  Jones,  3  Selden,  5600 

a.  In  an  action  for  a  breach  of  contract  the  plaintiff  is  confined  in  his  re- 
covery to  the  breach  alleged,  and  cannot  recover  on  any  other  grounds.  ThuB, 
v^here  a  complaint  set  forth  a  contract  by  the  defendants  to  transport  the 
plaintiff  in  a  particular  steamer,  and  alleged  a  breach  in  not  conveying  the 
plaintiff  in  that  vessel,  without  either  averring  an  obligation  upon  tne  defen- 
dants to  provide  a  substitute  in  the  event  of  the  vesseVs  loss,  or  claiming  any 
damage  by  reason  of  their  neglect  or  refusal  to  forward  him  in  some  other 
vessel,  held  that  the  only  damf^es  the  plaintiff  was  entitled  to  was  the  return 
of  his  passage  money  and  interest.  (Bnggs  y.  Vanderbilt,  19  B&rb.  222.)  That 
was  all  the  damage  necessarily  arising  irom  the  breach  complained  of  or  im- 
plied by  law.  If  the  plaintiff  was  actually  damnified  bevond  that,  he  should 
have  specified  in  his  complaint  the  particular  damage  he  had  sustained.  {Bo- 
part  V.  BurJdudtbr,  2  Barb.  525.)  In  an  action  on  a  contract  to  indemnify  and 
save  harmless  one  party  from  any  claim  or  demand  of  another,  the  complaint 
must  all^e  acituU  damage ;  but  on  an  indemnity  to  save  from  legal  iMbiliiy, 
there  the  complaint  need  only  allege  a  liability,  and  the  plaintiff  may  recover 
without  alleging  actual  damage  {McQee  v.  Bom^  4  Abb.  8 ;  Qrippen  v.  Tfiomp- 
ton,  6  Barb.  534) 

b.  An  all^ation  of  special  damage  that  by  reason  of  the  negligence  of  defen- 
dants, "  plaintiff  was  and  would  be  compelled  to  pay  $100  for  medical  attend- 
ance, funeral  expenses,"  held  sufficient  on  demurrer.  (Boeder  v.  OrtMby,  18 
Abb.  835.) 

e.  As  to  the  damages  in  an  action  for  causing^  death,  see  AWutf  v.  Wolf,  2  Ri\- 
ton,  844 ;  22  N.  Y.  ^ ;  Curiie  v.  Bochegter  di  Syracuse  BR  20  Barb.  282 ;  Tii- 
ley  v.  Budaon  R  B.  R  Co.,  24  N.  T.  471;  as  to  damages  for  death  of  wife,  see 
Lueae  v.  New  York  Cent.  B.  B.  21  Barb.  245. 

See  pod.  Covenant,  Fahp  Imprieonment,  Libel,  Promiae  to  Marry,  Bonds. 

d.  Where  the  complaint  omitted  to  allege  any  special  damage,  the  plaintiff 
was  aUowed  to  amend  his  complaint  on  the  trial,  without  terms,  by  inserting 
a  claim  for  special  damage,  the  defendant  not  showing  that  he  had  any  absent 
witness  whose  testimony  was  material  as  to  such  damages.  {MQier  v.  Qar- 
Ung,  12  How.  203.) 

Fhets  necessary  to  be  stated  in  particular  actions, 

e.  Acoonnt  stated. — [The  material  allegations  are,— (1)  that  plaintiff  and 
defendant  came  to  an  accounting  together ;  (2)  on  such  accounting  defendant 
firond  indebted  to  plaintiff;  (3)  whi(£  defendant  promised  to  pay ;  (4)  and  has 
not  pfud.] 

f.  What  constitutes  an  account  stated  is  a  question  of  law.  (Lochoood  v. 
fhom,  1  Keman,  170,  and  see  Bruen  v.  Horn,  2  Barb.  586 ;  ToUmd  v.  Bprague 
12  Peters,  830 ;  Learmouth  v.  Qrandine,  4  M.  &  W.,  658).-  A  complaint  stated 
that  the  defendant,  on,  &c.,  was  indebted  to  the  plaintiff  in  $440  upon  a  balance 
of  an  account  stated  and  then  due  to  this  plaintiff,  which  the  defendant  then 
and  there  promised  to  pay,  but  he  has  nei^lected  to  pay  the  same,  except  a 
payment  of  $150  on  account,  and  he  remams  indebted  to  the  plaintiff  in  the 
sum  of  $206,  with  interest.  The  defendant  demurred,'  on  the  ground  that 
fscis  sufficient  to  constitute  a  cause  of  action  were  not  stated.  The  superioi 
court  at  general  term  held  that  the  complaint,  although  loosely  drawn,  wais 
sufficient,  and  the  demurrer  was  overruled  (Oraham  y.  Camman,'iZ  How.  360; 
and  see  MiUenbeyer  v.  Aissood,  18  How.  330;  Emery  v.  Pease,  20  N.  Y.  62). 
The  giving  a  promissory  note  is  primorfaeie  evidence  of  an  accounting  (Lake 
y.  Tysen,  2  Selden,  401).  The  time  when  the  account  was  stated  need  not  be 
alleged  (X<ja^  v.  Lees,  1  Horn  A  HurL  478 ;  7  Dowl.  P.  C.  189 ;  4  M.  A  W.  579 ; 
Bia^  y.  ihirham,  1  Per.  &  D.  58 ;  4  DowL  521). 

g.  Adyerae  claim  to  real  estate,  complaint  in  action  to  determine  (Eager  v. 
JEtager,  88  Barb.  92),  and  complaint  for  that  and  other  relief  (see  Woodgate  y. 
Iteet,9Ahhr" 
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a,  Aflaanit  and  battery.-— [The  material  aU^gaiion  is,  that  defondaat  %^ 
saolted  and  beat  plalntiffi] 

b.  The  complaint  may  state  the  bosiness  and  employment  of  the  parties, 
and  the  object  and  intent  of  the  assault,  together  with  the  statement  that  It 
caused  the  plaintiff  to  be  ridiculed,  &c.,  and  this  held  not  to  be  immaterial  or 
irrelevant  Although  not  essential  to  entitle  the  plaintiff  to  sustain  his  action, 
these  allegations  are  material  on  the  question  of  daraafes,  and  may  be  proYod 
{Boot  V.  Mster,  9  How.  87 ;  and  see  Otlbert  v.  Bounds,  14  How.  46).  So  where 
the  complaint  alleged  Uiat  on,  &c.,  the  defendant,  with  loud,  boisterous,  and 
abusiye  language.,  made  an  assault  on  pltuntiff,  and  seized  him  by  the  body, 
&c.,  and  then  ana  there,  in  the  presence  of  divers  persons  published  of  and 
concerning  the  plaintiff  the  words,  **  You  peijured  yourself,  and  I  will  send 
you  to  the  State  prison ;"  and  then  and  there  pushed  and  jammed  about  the 
plaintiff.  The  defendant  demurred,  alleging  that  two  causes  of  action  w^re 
unproperly  united  :  The  demurrer  was  overruled,  and  by  the  court,  "  The 
complamt  in  fact  contains  but  one  cause  of  action.  The  :^.llcgations  relate  to 
a  single  transaction,  and  no  more ;  they  state  what  was  done  and  said  on  the 
occasion  referred  to.  Each  constitutes  a  part  of  th^  res  gestae  What  is 
alleged  to  have  been  done,  would  sustain  an  action  for  personal  injury.  What 
is  aUeged  to  have  been  said,  would  sustain  an  action  for  an  injury  to  the  reputa- 
tion. The  whole  together  constituting,  as  it  does,  but  a  single  transaction, 
makes  but  a  single  cause  of  action  "  (brewer  v.  Temple,  15  How.  286).  In  an 
action  for  an  issault  and  battery,  the  plaintiff  was  allowed  to  amend  his  com- 
plaint on  the  irial  by  inserting  an  allegation  that  the  defendant  "  wounded 
the  plaintiff  and  bit  off  both  his  ears  "  (HagiTis  v.  De  HaH,  12  How.  822).  A 
woman  upon  whom  a  rape  has  been  committed  maj  maintain  an  action  for 
the  iiyury.  The  gist  of  the  action  is  the  force  and  violence,  and  it  should  ap- 
pear from  the  complaint  that  the  connection  was  against  the  will  of  the  plain- 
tiff. In  stating  her  cause  of  action,  it  is  sufficient  if  the  complaint  confonna 
to  what  was  formerly  essential  in  the  way  of  averment  in  actions  of  trespfiss 
for  injuries  to  the  person  {KatUg  \,  Nott,  8  Abb.  884;  2  Hilton,  823). 

c.  Award.'t— A  complaint  upon  an  award  which  directs  one  party  to  pfty  to 
the  other  a  sum  named,  on  demand,  and  provides  that  on  payment  by  the  one 
of  that  sum  and  the  receipt  of  it  by  the  other,  each  shall  execute  and  deliver 
to  the  other  a  release  in  full  of  all  demands,  unless  it  avers  tlie  delivery  or  tender 
of  such  release,  or  an  offer  to  deliver  the  same  on  payment  of  the  sum  so  award- 
ed, does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  notwithstanding 
it  avers  a  demand  of  payment  and  a  n^lect  and  refusal  by  the  defendimt  to 
pay  the  sum  awarded  (VoU  v.  Blunt,  2  Eosw.  11).  The  objecti<m  can  be  taken 
on  an  appeal  from  the  judgment  if  the  tender  or  offer  was  not  proved  on  t^e 
trial.  (Id,) 

d.  As  to  a  complainnt  to  set  aside  an  award  for  defects  not  appearing  on 
its  face,  see  Borrom  v.  MiUbanJc.  5  Abb.  28 ;  Alien  v.  Qalpin,  9  Barb.  246, 

e.  Banking  asaooiatioiiB. — ^Banking  associations  may  sue  or  be  sued  by  or  in 
the  name  of  their  president  (OiUeil  v.  Moody^  3  Ooms.  479 ;  Oase  v.  Mee/Mnioif 
ffking  Asso.,  1  Sand.  693 ;  Basi  Bwer  B'k.  v.  Judah,  10  How.  185) ;  in  which 
case  the  allegation  must  be  that  the  corporation  and  not  the  plaintiff  or  the  de- 
fendant, did  this  or  that  (DdaUdd  v.  Kinney ^  24  Wend.  845;  Chrietopher  v. 
Stockholm,  6  id.  86;  Thomas  v.  Ikildn,  22  W.  9;  Wordeny,  Wortkington,  2  Barb. 
868 ;  MerriU  v.  Seaman,  2  Selden,  168) ;  for  the  action  is  by  or  against  the  cor- 
poration, not  by  the  president  in  right  thereof  (Z^oim;t0  v.  VaU,^  Abb.  229). 

/  In  an  action  on  a  bill  of  exchange,  the  complaint  alleged  that  the  plain- 
tiff was  one  of  the  public  registered  officers  of  the  Royal  &mk  of  Liverpool, 
which  was  a  banking  compaiiy  duly  constituted  and  existing  under  the  lavs 
of  the  kingdom  of  Great  Britain,  and  as  such  officer  was  duly  authorized  and 
empowered  to  commence  any  and  all  proceedings  at  law  and  in  equity,  cm 
behalf  of  said  bank,  and  that  the  suit  was  brought  for  the  benefit  and  on  be- 
half of  the  said  bank.  The  complaint,  in  other  respects,  was  in  the  usual 
form,  and  contained  all  the  necessary  averments  to  charge  the  defendant  The 
defendant  demurred  on  the  ground,  among  others,  (1)  that .  the  complaint  did 
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not  state  &ct8  snfficient  to  constitiite  a  cause  of  actimi ;  (9)  that  the  action  was 
not  proaecnted  in  the  name  of  the  real  party  hi  interest ;  held  that  the  demorrer 
could  not  be  sustained  on  the  first  ground,  but  could  on  the  second — the  aver- 
ment that  the  plaintiff  was  dtUy  authorized  to  bring  the  action  on  behalf  of  the 
Itank  was  not  an  averment  of  a  fact,  but  a  conclusion  of  law ;  and  that  Uie  com- 
plaint was  defective  in  not  setting  forth  the  existence  and  terms  of  the  act  of  par- 
liament, if  any,  under  which  the  bank  was  organized  and  an  authority  fiven  to 
the  plaintiff,  as  one  of  its  registered  officers,  to  sue  on  its  behalf  (Jv^artv. 
Maehado,  14  How.  149  ;  6  Abb.  198). 

a.  Bond. — (See  Undertaking.)  A  complaint  which  alleges  that  "  defendant 
rtiode  his  certain  bond  or  obligation,  sealed  with  his  seal,  and  in  the  words  and 
figures  following"  setting  out  a  copy  of  the  bond,  and  alleging  that  defendant 
has  not  paid  the  sum  therein  mentioned,  or  any  part  thereof,  and  that  the 
whole  amount  ie  due  is  sufficient ;  it  need  not  allege  any  delivery  (La  Fayette 
Ine.  Go.  V.  Bogen,  30  Barb.  491). 

b.  In  actions  on  bondi^  for  the  breach  of  any  condition,  other  than  for  the 
payment  of  money,  or  for  any  penal  sum  for  the  non-performance  of  any 
covenant  or  written  agreement,  the  plaintiff  is  required  to  state  in  his  com- 
plaint the  specific  breaches  for  which  the  action  is  brought  (2  R  8.  378,  §  5; 
7  Wend.  345 ;  6  id.,  454 ;  4  lb.,  570 ;  Western  Ek.  v.  Sherwood,  29  Barb.  383). 
This  rule  has  been  held  to  apply  to  actions  on  bonds  given  by  non-resident 
plaintiff  to  secure  defendants'  costs  (5  Hill,  37).  But  that  it  did  not  apply  to 
actions  on  bonds  for  payment  of  money  by  installments  (17  Wend.  331 ;  Jaar- 
man  v.  Dedriek,  3  Barb.  192) ;  nor  to  actions  on  bonds  for  the  payment  of  an 
annuity  (3  Wend.  454 ;  5  Hill,  37).  The  several  breaches  alleged  are  in  the 
nature  of  distinct  causes  of  action  {Beach  v.  Barons,  13  Barb.  3^). 

€.  In  actions  on  bonds  the  judgment  is  for  the  penalty  {Western  B'k.  v.  Shar- 
wood,  29  Barb.  883). 

d  Attachment  bonds.— In  an  action  on  an  attachment  bond,  the  plaintiff 
is  bound  to  show  that  he  has  sustained  some  damage  by  reason  of  the  attach- 
ment. He  cannot  recover  on  the  mere  fact  that  the  plamtiff  in  the  attachment 
did  not  succeed  ( Win^or  v.  OrcuU,  11  Paige,  678).  In  an  action  on  a  bond 
^ven  for  the  appearance  of  a  jud^ent  debtor  under  attachment,  in  proceed- 
mgs  supplementary  to  execution,  it  is  not  necessary  to  set  forth  in  the  com- 
plaint, the  issuing  or  return  of  an  execution  unsatisfied,  nor  that  an  order  was 
made  for  the  attachment  {KeSiy  v.  McGormiek,  2  E.  D.  Smith,  603) ;  but  in  an 
action  upon  a  bond  given  on  the  arrest  of  a  party  upon  an  attachment  issued 
for  a  contempt,  the  plaintiff  should  state  in  the  complaint  his  connection  with 
the  attachment,  and  how  he  was  aggrieved  by  the  acts  of  the  defendant 
(Bayncr  v.  Clark,  3  Code  Rep.  230). 

a.  In  a  complaint  on  a  bond  given  to  secure  the  discharge  of  a  warrant  of 
attachment  issued  under  the  act  for  the  collection  of  demands  against  ships, 
the  plaintiff  should,  to  sustain  the  bond  as  a  statute  security,  not  only  aver 
the  Diets  showing  that  such  warrant  of  attachment  was  duly  issued,  and  that 
the  bond  was  duly  executed  by  the  defendants,  and  that  the  claim  of  the  cred- 
itor has  not  been  paid,  but  also  the  bond  was  delivered  to  the  officer  by  whom 
the  warrant  of  attachment  was  issued  in  such  wise  that  it  became  bis  duty  to 
grant  a  discharge  of  the  warrant  (Olark  v.  Thorp,  2  Bosw.  680).  If  such  aver- 
ments be  made  it  will  be  presumed  the  officer  did  his  duty,  that  the  applicant 
for  the  discharge  obtained  the  benefit  thereof,  and  that  so  the  bond  became 
operative  in  the  plaintiff's  favor  as  a  statute  security,  although  it  is  not  averred 
that  the  officer  approved  the  security  nor  that  the  discharge  was  granted,  nor 
that  the  vessel  was  released  from  the  custody  of  the  sheriff.  The  acceptance 
of  the  bond  by  the  officer  would  import  that  he  approved  of  the  securi^; 
and  if  the  warrant  was  not  in  fact  discharged  nor  the  vessel  released,  the  de- 
fendant mnst  set  up  such  facts  as  a  defence.  (Id.) 

f.  But  when  the  complaint  does  not  aver  that  the  bond  was  delivered  to 
the  officer,  nor  that  he  approved  the  security,  nor  that  an  order  for  the  dia- 
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oharge  of  the  warrant  was  granted,  nor  that  the  vessel  has  been  released  from 
custody,  said  complaint  cannot  be  sustained  upon  the  bond,  regimled  merely 
as  a  statutory  security.  (Id.  see  Palmer  v.  Melont,  6  Cal.  651).  But  such  a  bond 
is  nevertheless  a  valid  security  and  not  merely  a  voluntary  obligation  ;  the 
seals  import  consideration,  and  the  condition  being  the  payment  to  the  plain- 
tiff of  the  claims,  &c.,  exhibited  which  should  be  established  to  have  been  sub- 
sisting Hens  upon  the  vessel,  and  a  breach  of  the  condition  beine  alleged,  the 
complaint  is  sufficient  notwithstanding  it  does  not  show  the  full  compliance 
with  the  statute.  (Id.) 

a.  Bond  of  a  Railroad. — ¥!ot  the  form  of  a  complaint  on  a  railroad  bond, 
see  MiUer  v.  JV.  Y.  &ErU  RR.Co.,%  Abb.  431 ;  Hubbard  v.  N.  Y.  dt  Harlem 
IL  R  Co.,  14  Abb.  275 ;  36  Barb.  286. 

b,  ExecutorB'  bonds. — An  action  mav  be  maintained  on  an  executor's  or 
administrator's  bond,  when  forfeited  by  the  non-payment  of  a  sum  decreed  by 
the  surrogate  to  be  paid  to  a  legatee  or  creditor  pursuant  to  2  R.  S.  72,  §  19, 
though  the  decree  has  not  been  docketed,  nor  an  execution  issued  and  re- 
turn^, and  though  the  bond  has  not  been  assigned  as  authorized  by  Laws 
1887,  p.  135,  §§.63- to  65 ;  Laws  1844,  p.  90,  §§  1,  2  (The  People  v.  Guild,  4 
Denio,  551).  The  complaint  must  show  the  surrogate  had  Jurisdiction 
(Mahe^  V.  Ounier,  10  Abb.  431). 

e.  Replevin  bonds. — ^In  an  action  on  a  replevin  bond,  the  complaint  need 
not  state  that  the  bond  was  executed  on  behd^ot  the  plaintiffs  in  the  replevin. 
(Shaw  V.  Tobias,  8  Coms.  190.)  And  when  the  action  is  on  a  bond  executed  to 
a  coroner,  the  complaint  need  not  state  that  the  writ  of  replevin  was  directed 
to  the  coroner.  That  fact  will  be  presumed  from  giving  the  bond  to  him.  (/d) 

d.  Constable's  bonds. — An  action  on  a  constable's  bond  in  the  city  of  New 
York  could  only  be  prosecuted  after  iudgment  against  the  constable,  and  after 
leave  to  put  the  bpnd  in  suit  obtained  from  the  court  of  Common  Pleas  (Danin 
V.  Kruger,  4  E.  D.  Smith,  350 ;  see  Carpenter  v.  Doody,  1  Hilton,  465 ;  Mayor 
ofK  t.  V.  BreU,  2  Hilton,  560 ;  see  Mayor  of  N.  Y.  v.  Lyon»,  24  How.  280,  as 
to  entry  of  Judgment  in  such  actions). 

e.  Lost  bond. — In  an  action  on  a  lost  bond*  it  is  not  necessary  to  allege  the 
loss  in  the  complaint  (Super,  of  Limngston  v.  White,  30  Barb.  72). 

Bee,  Pleading  a  Written  Instrument. 

f.  Bills  of  ezchanga — (See  Promissory  notes,  and  sect.  162,  post.) 

g.  Indorsee  €igainat  acceptor  and  maker. — The  complaint  alleged  the 
making  and  acceptance  of  two  drafts,  and  then  alleged  that  **  payment  of  both 
of  said  drafts  was  duly  demanded  at  maturity,  and  that  the  same  were  there- 
upon duly  protested  for  non-payment,  and  that  notice  thereof  was  duly  given 
to  the  said  indorsers."  A  demurrer,  that  the  complaint  did  not  state  facts 
sufficient,  &c.,  was  overruled  ( Woodbury  v.  Sackrider,  2  Abb.  405 ;  Price  v. 
McCloM,  3  Abb.  254 ;  Pahquioque  Bk,  v.  MwrUn,  11  Abb.  291 ;  hmer  v. 
Wimams,  14  Abb.  215). 

h.  Where  the  complaint  alleged  that  the  defendants  made  a  certain  accept- 
ance, a  copy  of  whidi  was  set  out,  that  the  payee  indorsed  it,  that  the  defend- 
ants were  indebted  to  the  plaintiff  thereon  m  an  amount  specified,— this,  on 
motion  to  continue  an  ini unction,  was  held  a  sufficient  statement  of  a  cause 
of  action  (Levy  v.  Ley,  6  Abb.  89). 

i.  A  complaint  which  alleged  the  drawing  of  the  bill,  describing  it,  a  de- 
livery of  it  to  the  payee,  who  then  and  there  indorsed  it  and  delivered  it  so 
indorsed,  and  thereafter  and  before  maturity  the  same  came  lawftilly  into  the 
possession  of  plaintiffs  for  value,  that  said  bill  is  past  due  and  unpaid,  and  the 
defendants  are  now  jointly  indebted  to  plaintiff  thereon  in  the  sum  of  $1,200, 
is  sufficient  (Phdps  v.  Ferguson,  19  How.  143). 

j.  Checks. — (See  sect.  162,  post.)  A  complaint  in  an  action  by  the  payee 
against  the  drawer  of  a  check,  must  allege  notice  to  the  maker,  of  a  demand 
and  non-payment  of  the  check ;  and  where  In  such  an  action  the  complaint 
averred  that  the  check  had  been  delivered  to  the  plaintiff  for  value,  and  that 
its  payment  had  been  demanded  at  the  bank,  but  it  had  not  been  paid,  with- 
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out  may  syerment  of  notice  of  this  demand  and  non-pajrnient  to  the  plmlnUll, 
or  of  any  &ct  ezctminff  notice,  it  was  on  demurrer  held  insufficient  (iffifUlB  y. 
Dept^,  3  Abb.  252).  Where  the  plaintiff  in  an  action  on  a  check  relies  on 
hcis  which  excuse  notice  of  presentmt-nt  and  non-paymrnt,  tie  must  sUto 
SQch  tacts  in  his  complaint.  An  averment  of  due  notic*  will  not  Ik*  toistained 
by  evidence  of  iacts  excusing  notice  {U'lrryt/  v.  F»f'r,  4  Siii,|  (UJ."*.  and  sea 
Ooidey  v.  Morton^  1  Keman.  26 ;  Holmes  v.  ll4tru.\  r,  Sildin,  .VJ.'») 

a.  Promiasory  notea— (.S^/?  Bill  of  BJxrhnnijc,  and  8<'<tion  l«-2,  fmt.\—By  r*. 
edver. — Where  a  plaintiff  claims  title  to  a  note,  by  virtue  of  hi-^  aptniintment 
as  receiver  of  an  insurance  company  styled  A.,  and  the  note  is  payable  to  a 
company  styled  B.,  the  complaint  ^lK)uld  contain  avenuents  to  .^how  that  tiie 
note  in  suit  does  in  fkct  form  part  of  the  assets  of  the  A.  company.  Thus,  if 
after  the  making  of  the  note  the  style  of  the  company  had  been  ehanged,  the 
complaint  should  allege,  that  the  company  was  originally  incorporatnl  in  the 
name  A.,  and  transacted  btisiness  in  that  name,  and  so  transacted  business  at 
the  time  the  note  was  made,  and  that  afterwards,  by  virtue  of  the  act  of  Ac, 
it  was  reorganized  in  the  name  of  B., — and  then  set  out  the  proceedings  by 
which  he  was  appointed  receiver,  &c.  {Uyatt  v.  MeMahtm,  25  .Barb.  457). 

h.  Note  si^ed  in  a  firm  name.— In  an  action  against  J.  M,  H.  M.  &  J.  C.» 
the  complaint  set  out  a  note  signed  **  J.  M.  &  Co.,  and  indors<'d  H.  M.  &  J.  ('.'* 
The  plaintiff  claimed  as  indorsee.  Defendant  demurred  for  not  stating  facta 
sufficient,  dxL,  and  the  objection  was  that  a  note  made  by  J.  M.  <&  Co.  was  not 
the  note  of  J.  ML  The  objection  was  held  good,  and  that  it  was  an  objection 
wiiich  might  be  taken  under  that  ground  of  demurrer.  To  liave  made  the 
complaint  sufficient,  it  should  have  been  alleged  that  J.  M.  made  the  note  in 
the  name  of  J.  H.  <&  Co.  (Price  v.  McOUipc,  6  I)uer,  544  ;  st^  Btt/l  v.  Gordun,  9 
M.  &  W.  345;  Tiffar  v.  Q&rdon,  id.  :U7). 

c.  Against  maker.— A  complaint  that  defendant,  on,  &c«  for  value  received, 
made  and  delivered  to  plaintiff  his  promissory  note  in  writing.  payHl)le  to  the 
order  of  the  plaintiff,  and  endorwed  by  him,  of  which  the  following  is  a  copy : 
New  York,  July  1, 1858.  ftixtv  days  after  date,  I  promis**  lo  pay  to  the  order 
of  £.  K.  $2)04  for  value  receive^.— J.  M.  That  there  is  due  and  owinjr  the  said 
plaintiff,  the  said  sum  of  $204,  with  inleri*st  tJiereon.  fnnn,  Ac,  wherefore  the 
plaintiff  demands  judgment  for,  «&r.,  wa.M  on  dLMniirrer  that  it  did  not  state 
acts  sufficient,  Ac  ;  held  sufficient  {KeteUwi  v.  Mj/erM^  19  N.  Y.  2^1 ;  reversing 
8.  C.  3  E.  D.  Smith,  83).  Where  the  complaint  stated  that  on,  &c.,  defendant 
made  his  promissory  note,  dated  on  the  day  last  named,  whereby,  on  demand^ 
he  promised  to  pay  to  the  plaintiff,  or  h\n  order  $2,500,  for  value  received,  and 
then  and  there  aeUvered  'said  note  to  the  plaintiff.  And  defendant,  though 
often  requested,  has  not  paid  said  note  or  any  "part  thereof,  and  the  whole 
amount  thereof  is  now  remaining  due  and  impaid.  The  defendant  demurred 
for  not  stating  sufficient  fisurts  to  constitute  a  cause  of  action.  The  complaint 
held  sufficient  (JVT&fo  v.  Harrumn,  7  Abb.  447,  and  note). 

d.  In  Oenei  v.  Sayre.  12  Abb.  347,  a  complaint  as  follows  was  on  demurrer 
held  to  be  sufficient :  that  defendant  at,  «&c.,  made  his  promissory  note  in  writ- 
ing^  dated,  &c.,  whereby  he  promised  to  pay,  two  months  aHer  the  date 
thereof,  to  the  order  of  the  Hanover  Bank  $400  for  value  received,  and 
although  said  note  became  due  before  the  commencement  of  tliis  mtion,  yet 
defendant  has  not  paid  same,  and  plaintiff  says  he  is  the  lawftil  holder  and 

_        ^     .3 ..  ''^nt  is  justly  indebted  to  him  thereon  in  $400 

ed  that  on,  <&c.,  "  the  defendant  by  his  promis- 
eceived,  promised  to  pay  to  P.  [the  plaintiff^, 
interest,  and  he  has  not  paid  the  same,  but  is 
[lerefor,  wherefore  the  plaintiff  demands  judg- 
leld  sufficient  {Peett  v.  BraU,  6  Barb.  662).  But 
is  very  loose." 

iking  of  the  note  by  the  defendant  John  Tot- 
defendant  William  Totten ;  that  John  Totten 
otten,  '*  who  thereupon  indorsed  the  same  and 
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duly  delivered  it ;  and  said  note,  before  it  became  due,  was  duly  delivered  to, 
and  came  into  the  possession  of  the  plaintifis."  The  defendant  demurred  on 
the  ground  that  the  complaint  did  not  state  facts  sufficient,  Ac  The  plaintiff 
moved  for  judgment  on  the  demurrer  as  frivolous.  The  motion  was  denied, 
and  the  complaint  held  insufficient  in  not  alle^ng  how  the  note  was  indorsed, 
whether  iu  blank  or  otherwise,  nor  by  whom  it  was  delivered  to  the  plaintiff 
{Parker  v.  ToUen^  10  How.  234).  And  where  a  complaint  alleged  that  the  de- 
fendant on,  &c.,  made  his  promissory  note  in  writing,  dat^  on  that  day, 
whereby,  for  value  received,  he  promised  to  pay  to  W.  Rork  or  order  $132, 
six  months  after  date,  for  value  received,  with  use,  and  then  and  there  deliv- 
ered the  said  note  to  the  said  W.  Rork ;  this  was  followed  by  a  copy  of  the 
note,  purporting  to  be  signed  by  the  defendant ;  and  then  followtil  an  alle- 
gation that  the  plaintiff  was  the  bona  fide  holder  and  owner  of  the  said  note, 
that  the  defendant  had  not  paid  the  same  or  any  part  thereof,  but  was  justly 
indebted  to  the  plaintiff  therefor.  On  demurrer  that  the  complaint  did  not 
state  facts  sufficient,  &c.,  it  was  held  that  the  complaint  was  insufficient,  as  it 
did  not  show  that  W.  Itork  had  ever  indorsed  the  note  or  otherwise  passed  his 
interest  therein  (White  v.  Brown,  14  How.  282 ;  and  see  T^iomas  v.  Desmond,  12 
id.  321).  But  where  the  complaint,  after  alleging  (it  is  presumed ;  the  report 
does  not  say  so)  the  making  of  the  note,  also  alleged  that  the  note  "  was  duly 
endorsed  by  the  payee,  andf  transferred  to  the  plaintiff  for  a  good  and  valuable 
consideration,  and  that  the  defendant  had  not  paid  the  same,  but  was  justly 
indebted  to  the  plaintiff  therefor," — the  defendant  demurred  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  it  was  contended  that  it  was  not  shown  that  the  plaintiff  was  the  holder 
and  owner  of  the  note.  The  demurrer  was  adjudged  frivolous  (Taylor  v.  Cor- 
biere,  8  How.  388).  And  where  a  complaint  on  a  promissory  note  alleged  that 
he  defendant  made  the  note  payable  to  his  own  order,  and  indorsed  it  to  J, 
M.,  and  "  the  fUUntiff  is  now  the  bona  fide  holder  and  O'cner  of  the  note!*  the 
defendant  demurred  on  the  ground  "  that  no  facts  were  stated  showing 
how  the  plaintiff  became  the  holder  and  owner  of  the  note."  On  motion  for 
udgment,  Harris,  J.,  held  the  demurrer  frivolous ;  that  the  complaint  stated 
(mough  to  entitle  the  plaintiff  to  recover  (Holstein  v.  Bice,  15  How.  1).  And 
where  the  complaint  averred  that  the  defendant  made  his  note  to  the  Atlas 
>Iutual  Ins.  Co.  or  order,  and  that  the  conrpany  indorsed  it  and  transferred 
■md  delivered  it  to  the  plaintiffs,  but  did  not  expressly  aver  that  the  transfer 
was  made  pursuant  to  a  resolution  of  the  board  of  directors — UeUd,  on  demur- 
rer, that  if  such  resolution  was  necessary,  it  was  implied  and  provable  under 
I  he  allegation  that  the  company  transferred  the  note  {Nelson  v.  Eaton,  15  How. 
305 ;  7  Abb.  305 ;  seeMechanic^  B'kfgAsso.y, Spring  VaOeyS/ioi C5?., 25 Barb. 419; 
rev*s'g,  18  How.  227 ;  K  Y.  FioaUng  Derrick  Co,  v.  K  J,  Ore  Co.,  3  Duer,  648). 

a.  The  complaint  set  forth  that  the  defendant  made  his  promissory  note  in 
these  words :  (date)  On,  &c.,  I  promise  to  pay  to  V.  0.  (the  plaintiff),  agent  Oi 
the  company,  B.  G.  &  Co.,  $5,000,  tor  which  I  am  to  receive  stock  of  said  com- 
pany to  the  amount  of  $5,000,  value  received ;  A.  Brisbane  (the  defendant).  It 
then  alleged  the  delivery  of  said  note  to  plaintiff,  its  non-payment,  and  that 
defendant  was  indebted  thereon  $5,000.  The  defendant  demurred  that  the  com- 
plaint did  not  state  facts,  &c.  The  demurrer  was  sustained,  principally  on  the 
grounds  that  the  instrument  set  out  was  not  a  promissory  note,  and  that  there 
was  no  allegation  that  the  plaintiff  had  ever  tendered  the  stock  to  the  defendant 
{Considerant  v.  Brisbane,  14  How.  487 ;  2  Bosw.  471). 

b.  Ow«;^.— Where  a  note  is  made  by  A,  payable  to  B  or  his  order,  and  in- 
•lorsed  in  blank  by  0,  can  B  sue  C  as  maker  or  guarantor  of  the  note  (See  Wa- 
f^erbury  v.  Sinclair,  16  How.  329 ;  7  Abb.  399 ;  6  id.  20 ;  Murphy  v.  Merchant,  14 
How.  189 ;  Hahn  v.  HuU,  4  R  D.  Smith,  664 ;  Hatick  v.  Hund,  1  Bosw.  431)  ? 
He  can  (Moore  v.  Cross,  19  N.  Y.  227 ;  17  How,  885 ;  Spies  v.  OOmore,  1  Coma. 
321 ;  CoUreU  v.  Conklin,  4  Duer,  45). 

c.  Against  indorser  or  indorssr  and  maker. — As  against  an  indorser,  the 
complaint  must  allege  presentment  at  the  place  where  made  payable,  and  non- 
payment, and  notice  to  the  indorser  of  such  presentment  and  non-paymeni 
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(SpOmanY.  Weider.ti  Row.  7 ;  Price  y.  McOhw,  6  Dner, 5ii ;  Spmeerv.Boffen 
Loeam,  Workf,  17  Abb.  110).  An  allegation  that  the  note  was  protuted  is  not  an 
aycrment,  nor  equivalent  to  an  averment,  that  the  note  had  been  duly  pro- 
sented  for  payment  to  the  maker,  and  that  payment  had  been  refused  (Price  v. 
MeClate,  3  Abb.  254 ;  and  6  Duer,  547). 

a.  In  an  action  afi^insttwo,  one  as  maker  and  the  other  as  endorser  of  a 
promissory  note,  payable  to  the  order  of  the  plaintiff  and  endorsed  bv  him, 
the  complaint  averred  that  the  note  was  made  by  the  defendant,  G.  F.  if.,  and 
''  for  a  further  inducement  to  the  plaintiff  to  accept  the  same,  was  endorsed  br 
the  defendant  M.  I.  M.,  and  was  then  delivered  and  endorsed  by  the  plaintilf, 
and  then  set  out  the  note  and  alleged  demand  and  refusal  of  payment  and  no- 
tice thereof  The  defendant,  the  alleged  maker  of  tlie  note,  demurred  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action*  The 
demurrer  was  allowed,  and  3  Sand.  647 ;  2  Duer,  40,  were  referred  to  (Murphy 
v.  Merchant,  14  How.  190). 

b.  In  Fahquioqus  Bank  v.  Martin,  11  Abb.  291,  it  was  held  that  a  complaint 
against'an  endorser  wliich  alleged  that  the  note  was  duly  presented  and  pay- 
ment demanded,  but  it  was  not  paid,  and  it  was  thereupon  duly  protested  for 
non-payment,  '*  and  due  notice  of  such  non-payment  was  given  to  defendants'* 
was  hdd  insufficient  on  the  ground  that  notice  of  non-payment  was  not  notice 
of  dishonor  (see,  however,  JPWner  v.  WiiUame,  14  Abb.  315). 

e.  To  charge  the  endorser  on  a  note  payable  at  a  particular  place,  the  note 
must  be  presented  at  that  place,  and  in  a  complaint  against  such  endorser, 
presentment  at  that  place  must  be  alleged,  but  an  allegation  that  the  note  at 
maturity  was  du^  presented  to  the  maker  for  payment,  was  held,  by  force  of 
section  162,  a  sufficient  averment  of  presentment  at  the  place  named  (Fem&r 
v.  WiiUams,  14  Abb.  215 ;  see,  however,  Pahquioque  Bank  v.  Martin,  11  Abb. 
291). 

d.  Where  the  complaint  alleges  the  making  of  the  note,  its  endorsement  by 
the  payee  W.  D.,  to  plaintiff,  and  that  payment  of  the  note  was  duly  demanded 
at  maturity,  and  it  was  thereupon  duly  protested  for  non-payment,  and  notice 
thereof  duly  given  to  the  endorser — held  sufficient  by  virtue  of  section  163 
{Adams  v.  SlicrriUy  14  How.  297). 

e.  A  complaint  on  several  promissory  notes,  only  one  of  which  is  due,  bnt 
payment  of  all  of  which  is  claimed  under  an  agreement  in  writing  made  con* 
temporaneously  with  the  notes,  that  in  case  of  any  default  in  payment  of  the 
notes  the  whole  amount  should  forthwith  become  due  and  payable,  is  sufflr 
ciently  definite  and  certain,  if  it  alleges  the  making  of  the  notes  in  considera- 
tion of  an  indebtedness  in  their  amount,  and  the  making  of  the  agreement, 
without  stating  wlien,  where,  or  how  the  indebtedness  arose  (Brown  v.  So, 
Mich,  RRCo.,6  Abb.  237). 

/.  A  complaint  which  allegjed  that  8.  W.  W.,  and  W.  W.  as  his  surety,  on. 
Ac.,  at,  &c.,  made  their  promissory  note  in  writing,  whereby  they  promised 
to  pay  to  F.  W.  or  order,  ninety  days  after  date,  $100  for  value  received ;  that 
said  F.  W.  endorsed  said  note  to  plaintiff,  and  that  when  said  note  bo- 
came  due,  it  was  duly  presented  for  payment  to  defendant  8.  W.  W. 
and  payment  duly  demanded,  but  was  not  paid,  and  due  notice  given  to  de- 
fendants W.  W.  and  F.  W.  that  plaintiff  is  the  lawful  owner  and  holder  of 
said  note,  that  same  is  not  paid,  and  that  defendants  are  indebted  to  plaintiff 
thereon  in  $100,— was  held  sufficient  (Osgood  v.  W/UUlesei/,  10  Abb.  134). 

g.  Premium  note. — ^In  an  action  on  a  premium  note  to  recover  an  assese- 
ment,  a  demand  of  payment  before  action  brought  should  be  alleged,  sembU 
(EurUmt  v.  Root,  12  ilow.  511). 

h.  Lost  note— Destroyed  nota — A  plaintiff  cannot  recover  on  a  lost  note 
without  giving  the  bond  required  by  2  R.  8.  406  (Desmond  y.  Rice,  1  Hilton, 
530 ;  and  see  Smith  v.  Toung,  2  Barb.  545) ;  but  where  the  note  has  been  de- 
stroyed, the  owner  may  m^ntain  an  action  for  the  amount  without  giving  • 
bond  (Iks  Aries  v.  Leggett,  16  N.  Y.  -"^ 
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a.  Diflhonortog  note.— Compl^nt  against  banker  for  dishonoring  note 
(Ma/netU  y.  WOharMy  1  B.  &  A.  415). 

b.  Carriers— for  non-delivery  or  loss  of  goods. — [The  material  all^;ation» 
are,  (1)  defendants  were  common  carriers ;  (2)  received  plaintiff's  ^oods ;  (3)  for 
reward  paid  for  to  be  paid]  them ;  (4)  midertook  to  carry  and  deurer ;  (5)  the 
non-delivery.J 

c.  Unless  the  plaintiff  allege^  in  the  complaint  that  the  defendants  were 
common  carriers,  they  cannot  be  held  responsible  in  that  character ;  and  nnlesB 
it  is  alleged  that  the  defendants  received  or  were  to  receive  compensation, 
their  promise  to  carry  will  be  regarded  as  made  without  consideration 
{Bristol  y.  Bensselaer  M.  R  Co.^  9  Barb.  158).  It  is  not  necessary  to  allege 
what  was  the  reward  paid  or  to  be  paid  (2  New  Rep.  458 ;  18  East,  114,  note  a/ 
2  Ld.  Raym.  115);  and  perhaps  stating  that  the  defendants'  received  implies 
tliat  they  were  to  be  paid  therefor  (JNolUm  v.  West.  R  R  Corp,,  15  N.  Y.  446). 
It  seems  no  previous  demand  of  the  goods  is  necessary  {Schroeder  v.  Hudson 
R  R  Co.y  5  Duer,  55).  It  is  not  necessary  to  allege  that  the  loss  was  without 
any  fault  on  the  part  of  the  plaintiff  {Richards  v.  Westcoit,  2  Bosw.  590). 

d.  What  must  be  alleged  in  a  complaint  to  recover  for  goods  received  by 
one  railroad  to  be  transported  over  its  line,  and  over  a  line  connected  there- 
with, and  lost  on  the  road  {Hempstead  v.  JV.  Y.  Gent.  RR  Go,,2S  Barb.  502). 

0.  In  an  action  against  a  carrier  by  water  for  the  loss  of  goodSj  it  is  unne- 
cessary to  allef;e  that  the  defendant  was  the  owner  of  the  vessel  m  which  the 
goods  were  shipped  j  and  if  an  allegation  of  ownership  is  made  it  is  immate- 
rial {Bennion  v.  Ikivtdson,  1  Horn  &  H.  46). 

/.  Por  injury  to  passengers. — Where  a  railroad  company  undertakes 
gratuitously  to  convey  a  passenger,  and  he  receives  an  injury  by  the  negli- 
gence of  the  companv's  agent,  the  company  is  liable ;  in  such  case  a  compliant 
which  stated  that  defendants  received  plaintiff  as  a  passenger,  and  while  he  , 
was  a  passenger,  he,  by  the  negligence  of  the  defendants  was  injured,  was 
held  to  state  a  cause  of  action  {Nolton  v.  West.  R  R  Corp.  .15  N.  Y.  444). 

g.  For  refdsing  to  cany  goods. — In  an  action  against  a  common  carrier 
for  refusing  to  carry  goods,  it  is  only  necessary  to  aver  that  the  plaintiff  was 
readv,and  willing  to  pay  what  the  defendant  was  legally  entitled  to  receive 
for  the  receipt  and  carnage  of  the  ffoods ;  it  is  not  necessary  to  aver  an  actual 
tender  of  the  amount  {Piekford  v.  Grand  June.  RaUway  C5?.,  8  M.  A  W.  372 ;  9 
D.  P.  C.  766). 

h.  Against  a  constable  for  not  retoming  an  execution. — In  order  to 
maintain  an  action  against  a  constable  and  his  sureties,  for  not  collecting  an 
execution  issued  by  a  justice  of  the  peace,  ihe  plaintiff  must  show  a  valid 

Judgment  in  an  action  in  which  the  justice  had  jurisdiction  lK>th  of  the  sub- 
ec^matter  of  the  action  and  of  the  person  of  the  defendant  ( Westbrook  v. 
Douglass,  21  Barb.  602).  Bee  as  to  liability  of  constable  for  not  returning  exe- 
cutions from  district  courts  in  the  city  of  New  York,  Laws  1857,  voL  1, 
p.  722,  §57. 

i.  Tor  sorplns  money. — In  an  action  against  a  constable  for  surplus  money 
collected  by  him  on  an  execution,  the  complaint  must  show  that  the  return 
day  of  the  execution  is  past,  a  demand  of  such  surplus  money,  and  a  refusal 
or  neglect  to  pay  the  same  {Bortel  v.  Astrander,  15  How.  572).  And  the  same 
was  held  of  a  sheriff  (^tn«{i0  v.  Rapefje,  3  Up.  Can.  Q.  R  Rep.  275 ;  see,  how- 
ever, 9  Iredeirs  R  307,  496). 

J,  For  refnslng  to  receive  a  bond  and  deliver  goods  taken  under  an 
attachment— See  Kamena  v.  Warner,  (6  Abb.  198 ;  4  Duer,  698 ;  overruling  8. 
C.  15  How.  5) ;  see  Bond,  Money  Received. 

k.  By  or  against  oorxxsrations. — ^The  code  contains  no  new  enactments  in 
respect  to  pleadings  in  suits  by  corporations ;  and  the  provisions  of  art*  1, 
tit  10,  ch.  8,  pt  8  of  the  revised  statutes  are  expressly  retained  (Code,  §  471); 
•0  that  the  rules  of  pleading  in  these  actions  are  the  same  as  they  were  at 
common  law,  with  only  the  modifications  introduced  by  the  reviaed  statutes. 
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At  oommoQ  law  it  was  well  settled  that  when  an  action  was  brooglit  hw  a 
corporation  they  need  not  show  how  they  were  Incorporated.  ♦  •  ♦  *  • 
By  the  revised  statutes  two  changes  were  introduced ;  the  first,  that  it  shonld 
no  lon^r  be  necessary  for  a  corporation  plaintiff  to  prove  itself  a  corporation, 
imlesB  Its  corporate  existence  was  denied  by  a  plea  averring  that  it  was  not  a 
corporation.  *.  ♦  •  ♦  The  other  was,  that  in  stating  or  averring  an  act 
of  incorporation,  or- the  cor]>orate  character  of  a  party  plaintiir  or  defendant, 
it  ^onla  not  be  nece^^sary  to  recite  the  character  or  the  proceeding  creating 
the  corporation,  or  to  set  forth  the  substance  of  such  act  of  mcorpora- 
tion,  but  it  should  be  enough  to  state  the  act  under  which  the  cor- 
poration was  created,  by  \in  title  and  the  date  of  its  passage  (B*k.  of  Wai^rviUe 
Y.  Bdtaer^  13  How.  273) ;  and  where  the  act  of  incorporation  has  been  amended 
it  is  sufficient,  after  designating  the  act  of  incorporation,  to  say,  ^  together  with 
the  seyeral  acts  amendatory  thereof"  {^n  Mxit  ln».  Co.  v.  Ihnght,  1  Hilton, 
^ ;  and  see  Otwego  dt  Syracuse  Plank  Road  Co.  v.  RtsM,  5  How.  §»0).  Bince  the 
code,  as  before,  a  domestic  corporation  plaintiff  needs  not  in  the  complaint  in 
any  manner  show  how  it  was  created  (id.;  La  Fayette  Ins.  Co.  v.  R>ger;  80 
Baib.  491 ;  BUsabethport  Manuf.  Co.  t.  CampMl,  18  Abb.  86) ;  nor  recite  the 
title  or  the  date  of  the  act  of  incorporation  (8^oe  A  I^eather  ffk.  v.  Brown,  9 
Abb.  218 ;  18  How.  306 ;  Kennedy  v.  Cotton,  28  Barb.  59) ;  and  where  pUintiA 
sue  in  a  name  which  is  appropriate  to  a  corporate  body,  for  example,  as  The 
Union  Mutual  Insurance  Company,  the  plaintiff  will  be  intended  for  all  the 
purposes  of  the  suit  to  be  a  corporation,  unless  the  contrary  be  averred  in  the 
answer  (Laws  of  1845,  ch.  845) ;  and  the  plaintiffs  need  not  aver  it  in  their 
<x>mplaint,  because  it  is  a  general  rule  that  it  is  unnecessary  to  aver  anything 
m  the  complaint  that  is  not  required  to  be  proved ;  and  a  corporation  plain- 
tiff created  by  the  laws  of  this  State,  need  not  prove  its  existence  on  the  trial 
cKf  the  cause  unless  the  defendant  shall  have  pl«ided  that  the  plaint ifis  are  not 
a  corporation  (MtU.  Ins.  Co.  t.  Osgood,  1  Duer,  708 ;  Holyoke  B'k,  v.  Baskini,  4 
Sand.  075;  MOrop.  Rk.  y.  Lard,  1  Abb.  \S5  ;  La  Fkyette  Ins.  Co.  v.  Rogers,  30 
Barb.  491 ;  lAghi  y.  Ewrett  Firs  Ins.  Co.,  5  Bosw.  716) ;  and  a  mere  general 
denial  will  not  call  for  this  proof  (B'k.  of  Genesee  y.  Faiehin  B*k.,  8  Eernin, 
314;  contra,  Johnson,  Pre^t.,  ^.,  y.  Kemp,  11  How.  186;  Bk.qfHaMMay, 
WidOam,  16  6ow.  97 ;  7  Abb.  134;  and  see  Bk.  of  LowmUe  y.  Edwards,  11 
How.  216). 

a.  In  an  action  by  a  Jbreiyn  corporation,  the  complaint  must  state  that  the 
plaintiflis  are  a  coiporation,  except  in  the  cases  where  the  defendant  is  estopped 
mmi  denying  the  incorporation,  as  by  having  contracted  with  the  plaintira  by 
their  coiporate  name  {Cmneditmi  Bank  y.  Smith,  9  Abb.  168 ;  17  How.  487). 
Thus,  where  the  plaintlfi^  sued  as  The  President,  Directors  and  Ck>mpany  of 
the  Connecticut  Bank,  claiming  to  recover  as  the  endorsees  of  notes  made  by 
the  defendants,  bat  did  not  ayer  that  they  were  a  corporation,  held  on  demur- 
rer Uiat  the  complaint  wta  insufficient  {id.) ;  and  subscribers  to  a  stock  sab- 
ficription  cannot  question  the  right  of  the  corporation  to  sue  {Ou>ega  Fiank 
Boad  Co.  y.  Rust,  5  How.  390). 

b.  In  an  action  brought  by  a  religious  society,  the  plaintiffs  must  prove  their 
eorporate  existence,  if  that  fact  is  denied  by  the  answer  {Methodist  Apis.  Union 
Church  y.  Picket,  23  Barb.  486 ;  aff*d  19  N.  Y.  484). 

'  a  Joint-stock  company,  the  allegation  in  the 
is  a  joint-stock  company  or  association,  con- 
olders  or  associates,  is,  under  the  act  of  1849 
md  issuable  allegation  {Tiffany  y.  WiUiams, 

lant  by  a  corporate  name,  admits  the  corpor- 
d  must  be  held  to  have  admitted  the  per- 
by  its  charter  were  conditions  precedent  to 
existence  {Th^ People  v.  Ranenswood  Turnpike 

\  corporate  name,  the  plaintiff  need  not  Mi 
d4vrd  y.  Onondaga  Ann.  Conf.  12  Barb.  flTTIQ^ 
corporation  {Lights  v.  Bserett  Ins  Oo^fi  Bosw. 
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71(S).  If  the  defendantB  iiBe  a  corporate  name,  and  as  such  contract  the  obligap 
tion,  they  cannot,  when  sued  by  such  corporate  name,  set  up  tliat  they  are  not 
a  corporation  (id,) ;  and  where  the  complaint  alleged  that  "  the  defendant  is  an 
Incorporated  company,  doing  business  at  Moriah,  in  the  county  of  Essex,"  it 
was  held  sufficient,  and  that  the  court  would  not  intend  that  the  defendant 
was  a  foreign  corporation  {Acome  v.  Amer.  Mineral  Co.^  11  How.  26).  In 
Hunter  V.  Hud.  lUv.  Iron  and  Machine  Go.  (20  Barb.  493),'  the  complaint  com- 
menced by  stating  that  the  defendants  were  a  manufacturing  company,  formed 
under  the  act  of  March  22, 1811 ;  and  nothing  more  was  said  as  to  the  corpor- 
ate character  of  the  plaintifif.  No  objection  was  made.  See  Foreign  Oorpora- 
iion^  Stockholder. 

a.  In  actions  in  the  local  courts  of  cities  mentioned  in  section  33  of  the  Code 
of  Procedure  a^inst  domestic  corporations  transacting  their  business,  or  keep- 
hig  ail  office  within  such  cities,  it  is  not  necessary  for  the  complaint  to  show 
that  the  defendants  transact  their  general  business  or  keep  an  office  within 
such  city  {Com  Ex.  Bank  v.  Western  Transp.  Co.,  15  Abb.  319,  nvie). 

b.  The  title  to  the  rights  of  action  against  a  corporation  on  its  dissolution,  as 
to  the  personal  estate,  passes  either  at  common  law  to  the  people,  or  under  the 
statute  to  a  receiver.  A  creditor  of  a  dissolved  corporation  (in  another  State, 
with  Judgment  and  execution  returned  unsatisfied)  cannot  sustain  ajx  action 
against  such  corporation,  unless  he  shows  that  the  right  of  action  does  not 
pass  to  the  people,  or  to  a  receiver,  or  that  the  receiver  colludes  with  the  de- 
fendants, or  that  no  receiver  can  be  appointed  (!Pinkham  v.  Borgty  15  How.  204). 

c.  A  promissorv  note  made  by  a  corporation  incorporated  by  the  laws  of  a 
foreign  State,  will  be  deemed  to  be  valid  and  authorized  by  the  charter  of  the 
corporation  until  the  contrary  appears ;  and  therefore  in  an  action  on  such  a 
note,  in  the  courts  of  this  State,  the  complaint  need  not  show  that  the  making 
the  note  sued  upon  was  an  act  within  the  corporate  power  of  the  company 
defendant,  or  pursuant  to  a  resolution  of  the  board ;  if  in  fact  the  note  was^ 
made  in  violation  of  the  defendant's  charter  of  incorporation,  that  is  matter  of 
defence  {N,  T.  Floating  Derrick  Co.  v.  N.  J.  Ore  Co.,  8  Duer,  648 ;  Halstead  v. 
Mayor  cfN.  F.,  5  Barb.  218 ;  see  Nelson  v.  Eaton,  15  How.  805 ;  7  Abb.  305 ; 
Ogden  v.  Baymimd,  5  Bosw.  62 ;  Mechmda^  EJdg  Asso.  v.  Spring  Valley  Shot  Co.^ 
25  Barb.  419 ;  rev*s'g  13  How.  227 ;  Moss  v.  AvereU,  10  N.  Y.  449 ;  oee  post  in 
note  to  §  149 ;  What  may  be  denied). 

As  to  foreign  corporations,  see  sect.  427,  post. 

d.  A  corporation,  or  the  receiver  of  a  dissolved  corporation,  cannot  main- 
tain an  action  for  usurious  premiums  paid  on  loans  (BtUtenoorth  v.  O^Brien,  7 
Abb.  456 ;  28  Barb.  187 ;  16  How.  503). 

e.  Covenant-rin  assigning  a  breach  of  covenant,  "  it  must  distinctly  appear, 
by  express  words,  or  by  a  necessary  implication,  that,  admitting  the  truth  of 
tne  facts  stated  in  the  complaint,  the  defendant  has  broken  the  covenant  in  its 
true  sense  and  meaning.  The  words  of  the  covenant  need  not  be  literally, 
but  must  in  all  cases  be  substantially  followed  "  (Sehenk  v.  Naylar,  2  Duer, 
678).  Therefore,  where  the  complaint  alleged  a  lease  of  a  basement,  contain - 
ing  a  covenant  "  that  the  defendant  should  not  let  or  underlet  any  other  part 
of  the  building  as  a  restaurant  or  porter  house,"  and  then  alleged  a  breach  as 
follows :  *'  Plamtifis  show  that  on,  &C.,.  a  porter-house  was  opened  on  the  first 
floor  above  the  basement  so  let  by  plaintiff  to  defendant,  which  porter-house  is 
still  occupied  as  such,  to  the  great  damage  of  plain tifis,  and  in  violation  of 
defendant's  agreement  as  above  stated,"— a  demurrer  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  was 
•ustained,  because  the  complaint  did  not  show  any  breach  of  the  covenant ; 
the  covenant  is  not  general,  and  is  limited  to  the  personal  acts  of  the  defend- 
ant ;  and  the  breach  does  not  allege,  ♦hat  any  of  the  acts  supposed  to  constitute 
the  breach,  were  done  by  the  defendant.  The  words  "  in  violation  of  the  de- 
fendant's agreement "  are  added,  but  these  words  aver  only  a  conclusion  of 
law ;  and  as  the  averment  is  not  justified  by  any  &cts  stated  in  the  com- 

flaint,  the  averment  is  irrevelant  and  nugatory ;  and  see  Lynch  y,  Murray,  21 
[ow.  154. 
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4k,  Where  a  covenant  was  that  tJjtgy  (the  defendants)  would  not  cany  on  anj 
trade,  a  breach  alleging  that  aru  had  carried  on  trade  was  held  insofflcient 
(Lawrtnee  v.  Kidder,  10  Barb.  642). 

&  An  averment  that  a  boat  has  been  greatly  damaged,  and  is  constantly  de 
predating  in  value,  by  reason  of  being  withdrawn  bom  navigation  and  laid 
ap  at  Uie  dock,  and  m>m  want  of  care  to  her  safe-keeping,  and  from  the  de- 
fi^dant's  neglect  to  keep  her  in  good  order  and  repair,  and  in  a  state  fit  for 
navigation,  is  not  a  proper  form  of  averring  a  breach  of  the  agreement  to 
keep  the  boat  in  repair  (Oagter  v.  N,  Y,  and  Brie  R  R  Co.,  6  Duer,  44).  To 
all^  that  defendants  covenanted  without  stating  or  showing  how  they  coven-  * 
ant^  is  not  soffldent  (AtuUn  v.  Searing,  16  N.  T.  122 ;  Laratoay  v.  Perkink, 
10N.Y.871). 

6.  In  an  action  by  a  landlord  against  an  assignee  of  the  lease,  for  a  breach 
of  a  covenant  to  pay  rent,  if  the  complaint  alleges  a  demand  and  refusal  of 
the  rent,  it  need  not  also  allj^  that  the  rent  remained  unpaid  at  the  com-' 
mencement  of  the  action  (Rkaman  v.  De  Oray,  6  Abb.  79).  In  an  action  to 
recover  the  possession  of  demised  premises  for  non-payment  of  the  rent,  the 
complaint  need  not  allege  a  demand  of  payment  of  the  rent  (Mayor  <f  JN.  T. 
V.  OampbdL,  18  Barb.  166).  Whether  it  must  aver  that  there  is  not  a  sufficiency 
of  goods  on  the  demised  premises  to  satisQr  the  rent    Queiy.  {Id.) 

d.  Where  in  an  action  for  rent  accrued  upon  a  lease  in  fee,  the  complaint 
alleged  that  the  grantor  and  covenantee  V.  R  died  on,  &a,  seized  of  the  rent 
in  question,  that  hy  his  will  he  devised  said  rent  to  W.,  and  that  on,  &c.,  W. 
conveyed'  said  rent  to  A.,  and  that  A.  conveyed  it  to  the  plidntiff,  held  suffi 
dent  to  show  title  in  plaintiff,  and  that  it  was  unnecessary  to  allege  that  plain- 
tiff had  continued  owner ;  that  would  be  presumed  ( Van  ReriMdaer  v.  Bmeeteel. 
24  Barb.  865). 

«.  In  an  action  for  a  breach  of  covenant  the  allemd  damages  must  be  averred 
in  the  complaint  {Neary  v.  Bostwick,  2  Hilton,  61^ 

Bee  Bent. 

/.  Qoad  on  tltle.^ — Complaint  to  remove  (Johnson  v.  Stevens,  13  How.  182). 

a,  Crrniml—ioneirs  of  Highways. — Requisites  of  complaint  *again8t  com- 
muBioners  of  highways  for  not  repairing  bridges  (Smitn  v.  Wright,  27  Barb. 
621). 

h.  Compromiad.— Requisites  of  coniplaint  to  recover  amount  agreed  to  be 
paid  to  compromise  a  doubtful  claim  (iJolcher  v.  Fry,  87  Barb.  152). 

i  Creditor's  bUL— The  remedy  formerly  known  as  a  creditor's  bill,  was  one 
dven  by  statute  (2  R  8. 174 ;  §  88).  The  statute  is  unrepealed,  except  that  por- 
tion that  authorizes  a  discovery,  and  the  remedy  remains  as  before ;  but  the 
mode  of  pursuing  the  remedy  must  be  by  action  commenced  bv  summons 
and  complaint  (Catlin  v.  Doughty,  12  How.  457 ;  Hammond  v.  Hudson  Btver 
Iron  cfc  M.  Co.,  20  Barb.  878 ;  Sogers  v.  Hem.  2  Code  Rep.  79).  Such  an 
action  is  not  an  action  on  the  judgment  (Dunham  v.  Nicholson,  2  Sand.  686 ; 
OaiUn  v.  Doughty,  12  How.  45  .  Upon  a  J  udgment  taken  against  joint  debtors, 
of  whom  some  onlv  have  been  served  with  process,  a  creditor's  action  can  be 
maintained  to  reach  the  separate  property  of  the  defendants  served,  but  not 
to  reach  the  property  of  those  not  served  (BiUhofer  v.  Heubacfi,  15  Abb.  143 ; 
Fidd  V.  Chapman,  18  Abb.  820 ;  Field  v.  Hunt,  22  How.  829 ;  affirmed,  24  3ow. 
468 ;  see,  however.  Field  v.  Hunt,  23  How.  80 ;  Field  v.  Chapman,  14  Abb. 
188).  A  creditor's  bill  cannot  be  maintained  on  a  jud^ent  in  a  foreign  State 
(McCartney  v.  Bostwick,  81  Barb.  390).  The  plaintiff  is  not  entitled  to  this 
remedy  until  he  has  made  a  bona-flde  effort  to  collect  his  debt  bv  execution, 
and  the  execution  has  been  returned  unsatisfied  (ParshaU  v.  Imcm,  18  How. 
7) ;  and  the  execution  must  have  been  against  the  property  of  all  the  judgment 
debtors,  and  the  remedy  thereon  pursued  to  every  available  extent  (Field  v.  Chap- 
tnan,  18  Abb.  820  ;  Field  v.  HutU,  22  How.  329 ;  afllrmed,  24  How.  468 ;  see, 
however,  FiM  v.  Hunt,  28  How.  80).  The  action  may  be  commenced  imme- 
diatdy  after  the  execution  has  been  returned  unsatisfied,  although  sixty  dayf 
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haye  not  eUp^^  since  it  issued  (Forbes  y.  WaUer,  26  N.  Y.  480 ;  Fiffifei  y. 
Logan.  4  Bosw.  475 ;  Knauth  y.  Bassett,  84  Barb.  81 ;  FMd  y.  ffunL  24  How. 
4^;  Field  v.  Chapman^  14  Abb.  133;  15  Abb.  434;  jBaZ^<9r  y.  J3iw&<i^A,  15 
Abb.  143 ;  oyerruUng  Field  y.  Chapman,  18  Abb.  320 ;  Benaud  y.  (/Brim,  25 
How.  67).  It  should  appear  on  the  &ce  of  the  complaint  that  execution  has 
issued  to  the  county  where  defendant  resided,  and  has  been  returned  unsatisfied 
(Cooper  Y.  Ckuon^i  Code  Rep.  N.  S.  847;  CampbeU  y.  Fimt^,  IQ  How,  27S^ ; 
but  unless  it  appears  on  the  face  of  the  compliunt  that  the  defendant  has  real 
property  in  the  county  in  which  he  resides,  the  complaint  need  not  show  that 
the  judgment  has  been  docketed  in  such  county  {MtUard  y.  Shaw,  4  How. 
137).  Tne  remedy  on  a  judgment  of  a  justice's  court  is  not  exhausted  unlU 
the  judgment  has  been  aocketed  in  the  county  clerk's  office,  and  an  execution 
agamst  real  estate  has  been,  issued  (Dio!  y.  Briggs,  0  Paige,  595);  and  the 
necessity  for  docketing  the  judgment  in  the  office  of  the  county  clerk  will  not 
be  disi>ensed  with  by  an  ayerment  that  the  defendant  has  no  real  estate  (^ 
y.  Whiibeek,  11  id.  &) ;  therefore  an  action  in  the  nature  of  a  creditor's  MU 
cannot  be  sustained  by  a  judgment  of  a  justice's  court,  where  the  only  exeoa- 
tion  rQtdmed  unsatisfied  was  that  issued  by  the  justice  (Orippen  y.  mtdMon,  ^ 
Keman,  161).  But  if  the  judgment  was  in  the  8ui)reme  court,  the  allegaiiop 
of  docketing  was  not  necessary  (Tounas  y.  Morrison,  10  Fajge,  ^5).  The 
rules  of  the  late  court  of  chancery  required  that  in  a  creditor's  bill  it  shoq|4 
be  alleged  that  it  was  not  preferred  and  prosecuted  by  collusion,  for  the  pur- 
pose of  protecting  the  property  and  effects  of  the  debtor  against  the  clalips  of 
other  creditors ;  and  rarther,  that  the  defendant  had  equitable  mterests  or 

eroperty  to  the  yalue  of  $100  or  more.  These  rules  are  supposed  to  be  np 
>nger  m  force,  and  it  is  sufficient  if  the  plaintiff  comply  with  the  code  a^(l 
•et  forth  all  that,  by  the  reyised  statutes,  is  made  requisite  to  the  ffiipff  |t 
•creditor's  bill  (Quiek  y.  Keeler,  2  Sand.  281 ;  Hammond  y.  Hudson  Biner  Iran 
and  Machine  Co.,  20  Barb.  886;  MaOary  y.  Norton,  21  id  486 ;  Batterson  y. 
Fmrgtuon,  1  Barb.  490).  And  now  a  creditor's  bill  may  be  maintained  althoujdi 
less  than  (50  are  due  (SaraMd  y.  Van  Vaughner,  15  Abb.  65 ;  38  Barb.  441 ; 
reyeraing,  14  Abb.  297 ;  and  dictum,  Butts  y.  Dickinson,  20  How.  235 ;  Shepherd 
y.  Walker,  7  How.  46;  Gobine  y.  St.  John,  12  How.  887 ;  and  see  Z>ki;  y.  Ariggs, 
9  Paiffe,  595). 

a.  U  defendant  has  property  liable  to  execution,  that  fiict  may  be  set  up  in 
the  answer,  and  if  established  by  proof,  will  entitle  the  defendant  to  a  dis- 
missal of  the  complaint  (MtOard  y.  Shaw,  4  How.  187).  If  there  should  be 
any  oppression  in  resorting  to  this  form  of  action,  instead  of  pursuing  the 
summary  proceedings  giyen  by  the  code,  the  court  will  consider  that  In  its 
disposition  as  to  the  costs  of  the  action  (Cailin  y.  Doughty,  12  How.  460). 

b.  A  judgment  creditor,  without  resorting  to  an  execution,  may  maintain  i^l 
action  to  set  aside  any  fraudulent  transfer  of  property  made  by  the  judgment 
debtor  (PlarshaU  y.  Twou,  18  How.  7 ;  Loomis  y.  T^  16  Barb.  541 ;  CoSper  V. 
Olason,  1  Code  Rep.  N.  S.  847;  Skinner  y.  Stuart,  18  Abb.  442:  WOson  v. 
Forsyth,  24  Barb.,  105 ;  Gaspar  y.  Bennett,  12  How.  807 ;  contra,  see  McCuOough 
y.  Chfby,  5  Bosw.  477) ;  and  after  a  receiyer  has  been  appointed  in  supplement- 
ary procedings  {Oere  y  Dibble,  16  How,  81) ;  the  reyised  statutes  (2  K.  8. 174, 
^  88,  89),  apply  only  to  creditor's  bills,  strictly  so  called,  where  the  only 
claim  to  relief  is  that  the  remedy  at  law  is  exliausted,  and  they  leaye  nn- 
touehed  the  common-law  powers  of  the  court,  as  a  court  of  chancery,  in  re- 
ference to  fraudulent  trusts  and  conyeyances  (Ohandauque  County  Bank  y. 
White,  2  Selden,  236).  The  creditor,  on  establislung  a  lien,  or  quasi  lien,  on 
the  property  conyeyed  away,  is  entitled  to  relief,  notwithstanding  he  may 
haye  a  remedy  on  his  execution.  {Id. ;  Greenwood  y.  Broadhead,  8  Barb.  593 ; 
Orippen  y.  Ekdson,  3  Eeman,  161).  But  a  creditclr  not  haying  a  lien  or  qfuaai 
lien  by  judgment,  or  oUierwise,  has  no  right  to  ask  to  haye  a  transfer  aet 
aside  as  fraudulent  (Beubens  y.  Joel,  18  N.  T.  488;  N.  T.  lee  Co.  y.  N.  Western 
Ins.  Co.,  21  How.  296). 

e.  A  creditor  who  has  commenced  an  action  to  reooyer  his  debt,  in  whieh 
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an  attaehment  has  been  iaeoed  and  leyied,  cannot  bring  a  second  action  to 
recover  bis  debt,  set  aside  a  Judgment  preyiouslv  recovered  against  the  debtor, 
and  for  an  inlunction  (MOi  t.  ffloek,  90  Barb.  5ft ;  and  see  CropBey  v.  McKm^ 
neif,  id,  47;  Brooks  y.  Stone,  11  Abb.  230;  contra,  see  Skinner  ▼.  Stuart,  18 
Abb.  442;  89  Barb.  206). 

a.  The  Jadg[inent  creditor  may  commence  the  action  for  his  own  benefit,  or 
in  behalf  of  liimself  and  all  others  in  the  same  situation  with  himself,  who 
may  choose  to  come  in  and  contribute  to  the  expenses  of  the  suit ;  and  it  is 
not  a  subject  of  demurrer  that  all  the  creditors  of  the  Judgment  debtors  are 
not  joined  as  plaintifib.  And  property  in  the  hands  of  a  fraudulent  assignee 
may  be  reached  by  a  direct  action  against  the  debtor  and  assignee  (Hammond 
T.  Mwjbon  Biom'  Iron  and  Machine  Co.,  20  Barb.  378).  Where  in  an  action 
brought  by  a  Judgment  creditor  against  a  Judgment  debtor,  in  aid  of  the  suit 
at  law,  the  comp&int  alleges  that  property  and  money  received  by  third  per- 
sons, under  and  by  virtue  of  a  fraudulent  assignment  and  Judgment,  was  the 
property  of  the  judgment  debtor,  such  third  persons  are  necessary  parties  to 
the  action ;  and  mdependently  of  anv  claim  such  third  persons  ma^  set  up,  as 
owners  of  the  property  soueht  to  be  reached  by  the  action ;  if  they  were 
charged  bv  dear,  d&tinct,  and  specific  allegations  in  the  complaint  wim  firau- 
dnlent  and  unlawful  acts,  and  with  efforts  to  hinder  and  delay  the  plainti£b  in 
the  0(^ection  of  their  debt,  it  is  enough  to  render  them  proper  parties  to  the 
action,  (ia) 

b.  Where  the  complaint  in  a  creditor's  suit  alleged  that  the  Judgment 
^btor  had  made  a  fraudulent  general  assignment,  with  intent  to  deUy  his 
creditors,  and  that  the  assignee  colluded  with  him.  It  also  alleged  several 
other  conveyances  by  the  debtor  in  fraud  of  his  creditors,  to  various  persons, 
made  defenoants.  ^o  privity  was  alleged  between  the  defendants,  and  the 
complaint  asked  to  have  the  assignment  and  conveyances  set  aside.  On  de^ 
mnrrer.  it  was  held  that  there  was  no  misjoinder  of  ^rties  and  causes  of 
action  {Read  v.  ^tryker,  12  Abb.  47 ;  reversing,  6  Abb.  100 ;  and  see  Morton  v. 
Wea,  11  Abb.  421). 

c  Bxecnton.— A  complaint  agamst  executors  on  an  indebtedness  of  the 
testator  after  alleging  a  promise  by  one  defendant,  '*  who  was  then  and  there 
the  only  executor  who  had  qualified,"  and  that  afterwards  letters  testamentary 
were  granted  to  the  other  executor,  whereby  an  action  had  accrued  a^unst 
the  defendants  as  executors,  was  held  sufficient  (Beniandn  v.  Taylor,  12  Barb. 


Falsa  impriflonment — [The  material  allegations  are,  (1)  that  defendant 
imprisoned  plaintiff;  (2)  airainst  his  will, and  wiuiout  authority  of  lawl.  Tb^ 
mode  of  stating  a  cause  of  action  for  false  imprisonment  before  the  code,  may 
•till  be  followed  {Shaw  v.  Jayne,  2  Code  Rep.  69 ;  4  How.  119;  Eddy  v.  Beach, 
7  Abb.  19).  The  circumstances  and  particular  instrumentality  by  which  the 
plaintiff  was  deprived  of  his  liberty  need  not  be  stated,  and  ifstated,  will  be 
stricken  out  (id.  /  MdUmy  v.  Dowi,  15  How.  266 ;  but  allegations  of  special  dam- 
age by  reason  of  the  inmrisonment  may  be  inserted.  Thus,  in  an  action  against 
a  member  of  the  Sui  Francisco  Vigilance  Committee  for  f^se  imprisonment, 
^bc.,  an  averment  that  the  Vigilance  Committee  caused  to  be  published  in 
numerous  organs  conducted  by  them,  that  the  plaintiff  was  a  notorious  crimi- 
nal, and  a  worthless,  disreputable  character,  was,  on  motion  to  strike  out, 
allowed  to  stand,  as  being  an  averment  of  special  injury  (Molony  v.  Dot^tf,  15 
How.  266,  citing  Beg,  v.  Beet,  1  Salk.  174  ;  2  Ld.  Raym.  1167 ;  Anon.  8  Salk. 
97).  But  in  the  same  case  allegations  of  aggravating  circumstances  were 
struck  out    (See  note  to  section  160,  poet.) 

«.  In  an  action  for  fidse  imprisonment  against  a  Justice  of  the  peace,  it  was 
held  that  the  plaintiff  could  not  recover  m  damages  the  amount  of  costs  in- 
cnrred  by  him  in  an  unsuccessful  application  for  his  discharge  on  a  writ  of, 
habeae  corpus,  such  costs  not  having  beeen  alleged  as  special  damage  in  the 
complaint  (Spenee  v.  MeyneO,  2  New  Mag.  Caa.  19;  contra,  WOtUmne  y.  GarreU 
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818  COMPLAINT.  [§  142,  snbd.  2. 

a.  False  reprasentatioiis  to  induce  credit — ^The  complaint  must  aver,  (1)  a 
representation;  (2)  that  it  was  false;  (3)  and  made  with  an  intention  to  de- 
ceive and  defraud  the  plaintiff  {ZabrUleie  v.  SmWi,  8  Keman,  S80).  *'  The 
complaint  shows  a  folse  representation,  known  to  be  false,  made  the  founda- 
tion of  a  contract  with  a  person  deceived  tliereby,  and  damages  in  conscv 
quence  of  such  deception.  I  know  no  other  requisite  to  make  out  a  sufficient 
cause  of  action  for  a  &lse  representation  '*  {Robifiwrn  v.  Flinty  16  How.  240). 
"  To  represent  of  a  man  entirely  insolvent,  that  you  have  examined  into  his 
aflairs,  and  considered  him  solvent  and  worthy  of  credit,  and  that  he  is  going 
on  well,  when  all  you  know  of  his  business  condition  is,  that  he  owes  a  large 
sum  of  money,  is  actionable  if  the  representation  was  made  from  bad  mo- 
tives, in  order  to  Induce  a  credit  '*  (Denio,  J.,  Zabriskie  v.  Smithy  8  Keman, 
380).  The  complaint  must  also  state  in  what  manner  the  plaintiff  was  induced 
to  give  the  credit;  in  other  words,  the  representation  made  should  be  stated, 
that  the  court  may  judge  if  it  was  sufficient  to  mislead,  or  the  plaintiff  does 
not  show  a  cause  of  action  ;  and  where  ( WeUs  v.  Jeioett,  11  How.  242)  a  com- 
plaint alleged  the  fraudulent  issue,  by  the  defenilants,  of  cert^n  stock,  and 
that  plaintiff  believing  the  representations  of  M..  J.,  and  S.,  three  of  the  de- 
fendants, as  to  the  value  of  said  stock,  and  being  ignorant  as  to  the  fraudulent 
issue  of  the  stock,  became  the  purchaser  of  said  shares,  believing  them  to  be 
genuine,— the  defendants  demurred.  The  demurrer  was  allowed;  and  per 
Mitchell,  J. :  "  This  complaint  merely  intimates  that  there  were  representa- 
tions made  by  Mali,  Jewett,  and  Stacy  as  to  the  mlue  of  the  stock,  but  what 
they -were  is  not  stated  ;  nor  is  it  stated  that  they  were  untrue,  or  known  t* 
the  defendants  to  be  imtrue,  or  that  they  induced  the  plaintiff  to  buy,  or  that 
they  were  made  with  an  intent  to  deceive  and  defhiud  the  plaintiff,  nor  that 
they  were  made  to  the  plaintiff,  or  in  such  way  as  to  show  an  intention  to 
have  been  communicated  to  dealers  in  the  stock,*or  to  others.  The  complaint 
is  bad  in  those  respects."  (See  BeU  v.  Jfa/t,  11  How.  254 ;  OaUiard  v.  Mali,  id. ; 
Mead  v.  Mali,  15  id.  848).    See  Fraud, 

b.  False  warranty.— [The  material  allegations  are  (1)  the  warranty ;  (2)that 
it  was  false ;  and  (3)  that  the  purchaser  was  deceived  by  it  (Holman  v.  Ihrd, 
12  Barb.  889).]  There  need  be  no  allegation  that  defendant  knew  the  warranty 
was  false  {id.\  or  that  there  was  fraud  on  the  part  of  the  seller.  It  is  enough  to 
aver  the  warranty,  and  that  the  warranty  is  felse.  If  fraud  be  averred,  it  is 
not  necessary  that  it  should  be  proved,  to  entitle  the  plaintiff  to  recover. 
Therefore,  where  the  plaintiff  averred  that  the  defendant  "  by  falsely  and 
fraudulentlv  warranting  a  horse  sold  by  him  to  the  plaintiff,  &c.,  and  on  the 
trial  proved  an  express  warranty,  and  that  it  was  false, — held  that  he  was 
entitled  to  recover,  although  the  jurv  found  specially  that  there  was  no  fraud 
(Fowler  v.  Abrams,  3  E.  D.  Smith  1 ;  'and  see  Edick  v.  Orim,  10  Barb.  445). 
•  e.  The  existence  and  terms  of  the  warrantv,  as  material  and  traversable 
facts,  must  be  alleged  in  the  complaint,  whetfier  the  warranty  be  express  or 
implied  (Prentice  v.  Dike,  6  Duer,  223).  No  scienter  need  be  alleged ;  it  is  suf- 
ficient to  aver  that  the  warranty  was  false,  and  that  the  plaintiff  was  deceived 
by  it  (Holman  v.  Dord,  12  Barb.  336;  see,  however,  Mabe^  v.  Adaim,  3 
Bosw.  846). 

d.  To  sustain  an  action  on  a  warranty,  it  is  not  necessary  that  all  the  repre- 
sentations made  by  the  defendant  should  be  false,  or  all  actionable ;  if  any  part 
of  the  representations  ai5e  actiouable  it  will  suffice.  An  affirmation  in  regard 
to  an  existing  fact,  distinctly  and  positively  made  in  the  negotiations  for 
trade,  should  be  regarded  as  a  contract  and  enforced  as  a  warranty  (2  Cowen, 
438 ;  4  «<f.  440 ;  10  Wend.  41 ;  6  Barb.  587 ;  SiDeet  v.  Bradley,  24  Barb.  554). 

e.  Foreclostire  of  mortgaga— In  a  complaint  to  foreclose,  the  general  alle- 

gation  that  the  defendants,  naming  them,  have  or  claim  some  interest  in,  or 
en  upon,  the  mortgaged  premises,  which,  if  any,  is  subsequent  to  the  plain- 
tiff^s  mortgage,  is  a  sufficient  statement  of  a  cause  of  action  against  such   . 
defendants  0>rury  v.  Clark,  16  How.  424,  431 ;  2  R  8. 191,  §  155) ;  and  where 
there  are  infant  defendants,  the  complaint  should  allege  the  requisite  facts  to 
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s!iow  what  are  the  intereets  of  the  infiints  in  the  premlacti  (Atdrieh  y.  Lap?Mir$, 
6  How.  139).  If  proceedings  haye  been  tAken  on  the  bond,  it  ahould  be  stated 
that  that  form  of  remedy  has  been  exhausted  (L(ff)6t  y.  German  BejTd  Ch,,  12 
Barb.  68).  The  prayer  of  the  complaint  must  ask  for  a  Judgment  for  deficiency, 
or  the  defendant  not  answering,  no  such  relief  can  be  granted  (dimon$on  y. 
mike,  20  How.  484). 

(L  It  seems  a  foreign  executor  may  foreclose  a  mortgage  in  this  State  with- 
out taking  out  letters  testamentary  here  {AveriU  y.  Tayl^^  5  How.  476). 

b.  No  prior  demand  necessary  to  an  action  to  foreclose  a  mortgage  (Uarrin 
y.  MtUock,  9  How.  402)  although  expressed  to  be  payable  on  demand  (OtOeti  t. 
BcUcom,  6  Barb.  871). 

e.  Foreolosore  of  meohanios*  liens. — The  complaint  in  a  proceeding  to 
enforce  a  mechanic's  lien,  is  goyemed  by  the  same  ^neral  rules  as  goyem 
pleadings  in  other  actions  It  should  ayer  (1)  the  domg  the  work  or  furnish- 
ing the  materials;  (2)  that  notice  was  filed  {Fbiter  y.  Po^n,  1  Abb.  821) ;  (8) 
that  defendant  is  the  owner ;  (4)  that  the  work  was  done  or  materials  deliv- 
ered in  pursuance  of  a  contract  and  in  conformity  therewith ;  (6)  it  should 
describe  the  premises  in  such  a  manner  that  the  sheriff  in  the  eyent  of  the 
defendant's  haying  more  than  one  building  in  the  locality,  would  be  able  to 
determine  by  the  JudCTient,  beyond  doubt,  the  premises  to  be  sold ;  and  if  the 
number  of  tne  street  be  not  giyen,  the  reason  for  omitting  it  should  be  stated, 
a«  that  the  building  has  no  number,  or  that  the  plaintiff  is  ignorant  thereof 
{Ihifflf  y.  MeMdnui,  8  £.  D.  Smith,  669).  A  complaint  by  a  sub-contractor 
should  show  that  his  own  contract  with  the  contractor  was  made  in  conform- 
ity with  the  terms  of  the  contractor's  contract  with  the  owner  (Broderiek  y. 
AyU,  1  Abb.  819 ;  Qain,  y.  McOUff,  id,  822).  Where  the  complaint  purports 
to  set  forth  more  than  one  cause  of  action,  '*  the  causes  of  action  should  be 
stated  so  distinctly  and  separately,  that  each  one  by  itself,  and  unconnected 
with  the  others,  may  show  a  good  cause  of  action  a^^nst  the  defendants  " 
SindUUr  y.  FUch,  8  £.  D.  SmiUi,  689 ;  and  see  poit,  Skeral  Dtfencn,  in  note 
to  §  150). 

d.  The  principle  that  where  the  complaint  contains  ayerments  sufiUdent  to 
authorize  a  iud^ent,  the  court  may  erant  any  remedy  warranted  by  the 
fiM^  althougn  differing  from  the  relief  demanded,  does  not  apply  to  this  kind 
of  action  {Sinclair  y.  Piieh,  8  R  D.  Smith,  689). 

«.  Foireign  ]aw%  how  phsd.—Chuld  y.  Webb,  4  El.  and  Bl.  988. 

/.  Fraud.— Whereyer  a  party  seeks  to  maintain  his  cause  of  action  or  de- 
tece  on  the  ground  of  fraud,  the  fraud  must  be  allied  in  his  pleading  (Fither 
V.  FredenhaU,  21  Barb.  84 ;  BaOey  y.  Ryder,  10  N.  Y.  868 ;  Robinson  y.  Stewart, 
tti.  189;  and  see  4  Barb.  272 ;  12  td  848 ;  6  Johns.  595 ;  1  Bro.  G.  C.  94;  Ghau- 
tauque  Co.  Bk.  y.  WhUe,  2  Selden,  287) ;  and  as  to  the  effect  of  a  denial  in  the 
answer  of  analleged  fraudulent  intent,  see  Tyler  y.  Canady  (2  Barb.  164). 

g.  Where  the  pleadings  raise  a  question  of  fraud  in  relation  to  the  acts  of  a 
bcMotl  of  public  officers,  and  the  eyidence  on  the  trial  goes  only  to  show  an 
irregularity  without  fitkudulent  intent,  the  court  is  not  bound  to  submit  it  to 
the  jury  as  an' open  question  {The  People  y.  Cook,  4  Selden,  67).  **  Fraud  con- 
sists in  intention,  and  that  intention  is  a  fact  which  ought  to  haye  been 
syerred,  for  it  is  the  gist  of  the  plea,  and  would  haye  been  trayersable"  (Mote 
y.  iSatttff,  6  Cranch,  Si). 

K  An  action  to  rescind  a  contract  of  sale  on  the  ground  of  fraud  cannot  be 
maintained  by  the  yendor  while  he  retains  any  part  of  the  consideration 
receiyed  by  him  from  the  purchaser  (FifJier  y.  Conant,  8  R  D.  Smith,  199 ;  and 
see  Boeenbaum  y.  Ounter,  id.  203 ;  Fisher  y.  FridenhaU,  21  Barb.  82V.  Before 
commuucing  the  action,  the  yendor  should  return  or  tender  to  the  yendee 
what  he  has  receiyed,  and  this  should  be  alleged  in  the  complaint  {Id,)  A 
par^  who,  upon  the  sale  of  goods  receiyes  from  the  purchaser  a  promissory 
note  made  by  a  third  person  in  payment,  and  afterwards  sues  the  purchaser 
fiur  goods  sold,  on  account  of  fitiudulent  representations  made  by  him  as  to 
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the  solvency  of  the  maker,  by  which  he  was  induced  to  rece|Te  the  noke^ 
mnst^  in  order  to  recover,  ahow  that  he  returned  or  tendered  the  note  to  tha 
defendant  before  suit  brought.  If  he  have  recovered  Judgment  against  the 
maker,  he  must  tender  an  assignment  of  it  (Baker  v.  BMim,  2  Demo,  180). 

a.  A  complaint  in  an  action  to  recover  from  a  director  damages  for  foleelT 
and  fraudulently  rep^e^enting  that  the  stock  of  a  bank  is  worth  par,  by  wbki 
plaintifTs  intestate  was  induced  to  purchase  stock  from  the  bank,  when  in 
truth  the  stock  was  worthless, — must  aver  that  the  defendant  knew  the  stock 
was  worthless,  and  that  he  made  the  representations  with  the  intent  to  induce 
plaintiff's  intestate  to  become  a  purchaser  {MaJbey  y.  Adams,  8  Bosw.  846 ;  and 
see  Harper  v.  Ohamberlain,  11  Abb.  284). 

b.  Where  vendees  have  been  guilty  of  fraud  on  the  purchaser  of  goods  on 
credit,  the  vendor  may,  without  waiting  until  the  time  of  credit  expires,  re- 
claim the  goods,  or  waive  the  tort  and  recover  in  a^  action  for  the  value  of 
the  goods  (Aa^Mr'v.  ^cihel,  84  Bath.  84).  In  such  a  case  the  complaint  mi^ 
be  in  the  ordinary  form  of  a  complaint  for  goods  sold  {id.;  Elm  v.  CoW»y  S& 
Barb.  322). 

e.  Where  a  vendor  of  a  chattel  is  guilty  of  a  fraudulent  concealment  of 
material  facts  in  relation  to  the  sale,  to  the  iniurv  of  the  vendee,  the  vendee 
has  an  action  for  his  damage.  It  is  not  enough  that  the  vendor  tell  the  truth 
so  &r  as  he  goes ;  he  should  tell  the  whole  truth  {Nickley  v.  Thofmu^  22  Barb. 
652 ;  Mick  v.  Grim,  10  Barb.  445). 

d.  An  action  may  be  maintained  by  the  purchaser  of  lands  against  the 
seller  for  fraudulentlv  misrepresenting  the  boundaries  of  the  lands.  In  such 
action  the  intent  to  defraud  need  not  he  established  by  direct  proof,  but  may 
be  made  out  by  circumstantial  or  presumptive  evidence.  A  vendor  of  real 
estate  is  guilty  of  fraud,  if,  knowing  that  he  has  no  title  to  a  portion  of  the 
lands  sold,  he  wilfhlly  suppresses  that  &ct  frt>m  the  purchaser  {Clark  v.  Awrd, 
5  Selden,  188). 

See  Fake  Wa/rravty^  False  Bepresentations. 

e.  Oboda  sold  €uxd  delivered.— fThe  material  allegations  are,  (1)  sale  and 
delivery  of  goods  to  defendant ;  and  (2)  their  price  or  value.]  It  is  not  neoea- 
sary  to  alle^  that  sale  and  delivery  was  at  defendant's  request  {Olennff  v. 
EUchins,  2  Code  R  56  ;  4  How.  98 ;  see  Netfus  v.  Khppeninarg,  2  Code  R  716; 
Aeome  v.  American  Mineral  Co.,  11  How.  26 ;  and  see  20  Barb.  152;  21  Baib. 
275 ;  note  to  FMer  v.  F^/m,  1 M.  <&;  G.  266 ;  Vietors  v.  JDavis,  1  DowL  &  L.M6; 
12  M.  &  W.  760),  nor  that  defendant  promised  to  pay  (Farren  v.  Sherwood^  17 
N.  Y.  230 ;  Qlenny  v.  Bitchins,  2  Code  Rep.  56 ;  8  id.  158 ;  4  How.  98) ;  the 
sale  and  delivery  implies  a  promise  (Aoome  v.  American  Mineral  (i.,  11 
How.  26). 

/.  An  action  will  not  lie  for  goods  sold  and  delivered,  if  there  has  been  no 
delivery.  To  recover  in  that  action,  there  must  be  an  actual  or  constructive 
delivery,  and  the  plaintifis  must  show  that  they  have  actually  delivered  the 
ffoods,  or  enabled  Uie  defendant  to  remove  them.  If  a  special  agreement  t^ 
been  performed,  so  as  to  leave  a  mere  simple  debt  or  duty  between  the  partiee, 
there  can  be  a  recovery  under  a  general  count  of  indebitatus  asaumpsU  {Evans  v. 
Harris,  19  Barb.  424 ;  see  -Bjp^*  v.  Verona,  1  Bosw.  417).  To  a  complaint 
which  stated,  "The  plaintifD^  complain  against  the  defendant  fof  that  the 
defendant  is  indebted  to  the  plaintiffi  in  the  sum  of  $300  for  goods  sold 
and  delivered  by  the  plaintifs  to  the  defendant  at  his  request,  on  the  Ist 
day  of  May,  1849.  And  the  plaintiffs  say  that  the  items  in  their  account 
exceed  twenty  in  number.  And  the  plalntifib  say  that  there  is  now 
due  them  from  the  defendants  the  sum  of  $300,  for  which  sum  the  plain- 
tiffs demand  judgment  against  the  defendant,  with  interest  from  the  20th 
day  of  October,  1849,  besides  costs,''  the  defendant  demurred  on  the  ground 
Uiat  the  complaint  did  not  state  fects  sufficient  to  constitute  a  cause  of  action. 
The  court  of  appeals  overruled  the  demurrer,  and  decided  that  the  complaint 
was  sufficient.    In  pronoundng  the  judgment,  Jewett,  J.,  said,  *'The  wonts. 
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that  the  def^dant  is  indebied  to  tbe  plaintiffs  in  the  wm  of  $380  for  jcoodi 
flold  and  delivered  by  them  to  him  at  his  request  on  the  1st  of  Maj,  1841^  and 
that  there  was  then  dne  to  the  plaintiffs  fh>m  the  defendant,  said  sum,  clearly 
imply  that  a  contract  had  been  made  between  the  plaintiffii  and  defendant,  by 
whidi  the  former  sold  and  delivered  to  tbe  latter,  foods  at  his  request,  for 
which  he  promised  to  pay  the  plaintifiB  Uie  sum  of  |300,  and  that  the  period 
when  the  same  was  promised  to  be  paid  had  expired.  It  contains  every 
statement  of  (hct  necessary  to  constitute  a  good  indebitatus  count  in  debt  ac- 
cording to  the  mode  of  pleading  before  tbe  code  (AUen  v.  Pattentm,  3  Seldeu, 
470).  in  GhambeHain  v.  Kayhr  (2  £.  D.  Smith,  134),  the  New  York  common 
pleas,  Woodmff,  J.,  dissenting,  overruled  a  demurrer  to  a  complaint  in  the 
form  following : — *'  Shows  that  the  plaintiflb  sold  and  delivered  to  the  delcnd- 
aiits  the  following  described  goods  and  chattels  at  the  time  and  for  the  pric<« 
below  specified  [here  followed  the  items],  amounting  in  the  whole  to  the  sum 
of  |2d0 ;  upon  account  of  which  said  goods  and  clmttels  the  defendants  re- 
main indetied  to  the  plainti^  in  the  sum  of  $220  with  interest**  In  an  ac- 
ti<m  by  several  phunti^  to  recover  the  price  of  property  sold  and  delivered, 
the  complaint  alleged  the  sale  and  debvery  at  defendant's  request.  &c,  but 
did  not  allege  that  the  plaintiffs  were  partners  or  joint  owners;  on  demurrer, 
for  want  of  this  allegation,  held  that  such  an  allegation  was  only  necessary 
when  the  ri^t  of  the  plaintltis  to  maintain  tbe  action  depends  upon  the(r 
paitziership ;  but  as  without  being  partners  thev  might  prove  a  jo'.nt  owner- 
ship, and  joint  contract,  and  upon  such  proof  would  be  entitkKl  to  recover, 
the  objection  was  untenable  and  the  demurrer  irivolous  (iSsper  v.  Welrh^  3  Ducr, 
644).  A  complaint  alleged  that  the  'plaintiff  held  a  lease,  and  was  entitled  to 
the  possession  of  a  hou^  and  lot  for  a  certain  term,  and  that  the  defendant 
haying  purchased  the  property  subject  to  such  lease,  promised  the  plaintiff, 
in  consideration  that  he  [the  plaintiff]  would  give  up  the  house  and  lot  for  the 
said  term,  and  would  surrender  possession  immediately,  to  pay  him  [the  plain- 
tiff} $30.  The  plaintiff  then  alleged  that  he  did  give  up  tlie  said  house  and 
lot  afid  the  possession  thereof  to  the  defendant,  but  that  defendant  refused  to 
pay  the  $30.  Held  on  demurrer,  that  the  facts  were  sufficient  to  constitute  a 
caose  aC  action,  the  defendants  proposition  having  been  actually  performed 
by  the  plaintiff  on  his  part,  and  tlie  performance  accepted  by  the  defendant ; 
held  also,  that  the  case  made  by  the  complaint  was  in  fact  one  of  a  sale  by 
(he  plaintiff  of  his  rights  under  the  lease,  at  the  request  of  the  defendant,  in 
which  light  his  proposition,  connected  with  his  subsequent  act,  might  be  re- 
garded, as  a  delivery  to  and  acceptance  thereof  by  the  defendants,  at  the  price 
of  $30  {AmJUer  v.  Owen,  19  Barb.  145). 

(L  A  complaint  which  alleged  that  defendant  was  and  still  is  indebted  to 
plaintiff'  in  $1,000,  for  divers  personal  property  sold  and  delivered  to  defend- 
ant by  pliuntiff;  and  for  work,  labor,  care  and  diligence  of  plaintiff,  by  him 
and  his  wife  and  servants,  done  for  defendant  in  and  about  the  business  of 
defendant ;  also  for  divers  materials  and  other  necessary  things  found,  pro- 
yided,  used,  and  applied  about  that  work  at  defendant's  request;  and  for 

the  use  of  plaintiff;  and  money 
r  defendant,  at  his  request ;  and 
to  defendant ;  and  also  on  an  ac- 
he "  manifestly  indefinite  and  un- 
And  per  Crippen,  J.,  "  The  com- 
\  time,  place,  quantity,  or  descrip- 
n  to  have  been  sold  and  delivered 
the  value  thereof,  or  the  amount 

deliver  a  large  quantity  of  goods 
ifled  time,  and  the  seller  delivers 
}ry  of  all  has  passed ;  but  action 
retain  them  after  the  seller  has 
y.  WetheraU,  9  R  &  C.  886;  ahip^ 
I  N.  Y.  M7;  see  2  Sauid.  PI  & 


Digitized  by 


Google 


232  ookplahtt.  {$  142,  sabd.  2. 

a.  Where  goods  are  tortiously  taken  or  detained,  the  owner  can — ^waiving 
the  toit-— sue  for  and  recover  their  valae  aa  goods  sold  and  delivered  bv  him 
to  the  wrong-doer  Henry  v.  Marvin  (3RD.  bmith,  71 ;  and  see  Both  v.  fiaimer 
(27  Barb.  652) ;  Kayaer  v.  Sk/fel  (84  Barb.  84).  Bee  note  to  section  140,  p.  179 
\  ante,  and  10  Abb.  206 ;  37  Barb.  270 ;  and  pogty  To  recover  personal  property. 

b.  Where  the  complaint  alleged  substantially  a  sale  and  delivery  of  goods 
on  a  credit  of  six  months,  defendant's  insolvency  at  the  time  of  sale,  and  that 
lie  purchased  without  any  ii^tent  to  pay  for  them,  and  intending:  to  defraud 
plamtiffij  of  their  value,  and  that  by  reason  of  such  fraud  the  defendant  be- 
came liable  to  pay  for  them  immediately  on  delivery, — on  demurrer,  the  com- 
plaint was  held  to  state  a  cause  of  action  (Both  v.  Palmer^  27  Barb.  652 ;  Kay- 
ser  V.  Sieliel,  34  Barb.  84) ;  and  held  further,  that  the  plaintiff  instead  of  setting 
out  the  facts  might  have  complained  simply  for  goods  sold,  and  given  the 
other  matters  in  evidence  {id. ;  Bliaa  v.  Cottie,  32  Barb.  322). 

e.  Where  a  vendor  seelts  to  avoid  a  contract  of  sale  on  the  ground  of  fraud 
by  the  purchaser,  he  must,  in  order  to  recover,  show  that  he  has  returned  or 
offered  to  return  the  consideration  received  from  the  purchaser  (Fisher  v.  Fre- 
denhaU^  21  Barb.  82).  And  such  return  or  tender  of  return  must  be  made 
promptly ;  where  not  made  until  four  years  after  the  transaction,  it  was  held 
too  late.  (Id.)  See  ante,  Fraud. 

d.  Where  an  action  is  brought  to  recover  goods  or  the  price  of  goods  sold, 
for  which  no^esof  the  defen&nts  have  been  taken,  it  is  sufiicient  for  the 
plaintiff  to  :  irrender  or  offer  to  surrender  the  notes,  on  the  trial,  to  be  can- 
celled. They  need  not  be  surrendered  before  bringing  suit  (Armstrong  v. 
Tifls,  6  Barb.  432 ;  Thurston  v.  Blanchard,  22  Pick.  18 ;  Keutgen  v.  Parks,  2 
Sand.  60;  Nichols  v.  Michaels,  23  N.  Y.  264).  If  the  notes  were  of  parties  not 
defendants,  it  would  be  necessary  to  surrender  them  before  bringing  suit.  See 
ante,  Fraud. 

e.  Where  credit  is  given  and  notes  taken  for  a  debt  on  the  fiilse  representa^ 
tions  of  the  debtor,  the  creditor,  or  his  assignee,  may  sue  before  tlie  expiration 
of  the  time  of  credit  and  the  maturity  of  the  notes.  All  that  is  necessary  is 
for  the  plaintiff  to  produce  the  notes  on  the  trial,  to  be  cancelled  (French  v. 
White,  5  Duer,  256).  The  fraud  in  obtaining  credit  does  not  render  the  debt 
the  less  the  subject  of  an  assignment.  (Id.). 

f.  In  an  action  to  recover  for  personal  property  sold  and  delivered,  the 
complaint  stated  as  a  cause  of  action  the  sale  and  delivery  of  thirty-six  dressed 
hogs,  worth  $327  87,— admitted  a  payment  on  account  of  $150,  and  asked 
judgment  for  $177  87.  The  cause  was  referred ;  and  it  was  proved  witliout 
objection  on  the  trial  before  the  referee,  that  the  plaintiff  sold  and  delivered 
to  the  defendant  forty  dressed  hogs,  of  the  value  of  $396,  that  the  defendant 
had  paid  $250  on  account,  and  that  the  balance  due  the  plaintiff  was  $146 ; 
and  the  referee  so  reported.  The  court  allowed  the  complaint  to  be  amended,  - 
to  conform  to  the  facts  proved,  without  imposing  the  condition  of  a  new  trial 
(Barth  v.  WdLtfier,  4  Duer,  228). 

g.  Heira — Complaint  against,  for  debt  of  ancestor  (BoUister  v.  HoSitter,  10 
How.  532). 

h.  Injury  oausing  doath.— For  inluries  causing  death,  no  right  of  action  ex- 
isted at  common  law  (Oreen  v.  Hudson  R  R.  B.  Co.,  16  How.  230 ;  28  Barb.  9).  For 
such  injuries  an  action  can  be  maintained  only  in  the  cases  provided  by  Uie 
statutes  Of  1847  and  1849  (Crowley  v.  Panama  R  R  Company,  30  Barb.  99; 
Those  statutes  give  a  right  of  action— (1)  whei^B  the  party  killed  would  have 
been  entitled  to  bring  an  action  if  death  had  not  ensued,  and  whether  the 
death  be  instantaneous  or  consequential  (Brown  v.  Buffalo  and  State  Line  R 
B.  Co.,  22  Barb.  191),  and  provide,  (2)  that  the  action  shall  be  in  the  name  of 
the  personal  representatives  of  the  deceased,  (3)  for  the  exclusive  benefit  of 
the  ioidaw  and  next  of  kin  of  the  deceased.  By  personal  representatives  are 
meant  executors  or  administrators  (Saberton  v.  Skeels,  1  Russ.  and  M.  587 ; 
TamlynR.383;  and  see  2  Mad.  155;  6  Mad.  159;  1  Mad.  Ch.  108;  5  Ves. 
402 ;  i«  V.  DiOy,  16  How.  93),  and  do  not  mcludc  a  husband  as  sucli  (Bobinson 
V.  Smith,  6  SiuL  47  >.  But  a  husband  may  bo  administrator  of  his  deceased 
wife,  and  then,  as  admmistrator,  ho  is  her  personal  representative,  and  as  such 
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he  may  sue (TOby  t.  Etidmm Bk&r  RRCh.,^  How.  803 ;  Or^en  r.  Budiom 
Biwr  22.  A,  33  Barb.  25  ;  Dkkens  v.  N,  T  Cent.  R  R  Co.,  23  N.  Y.  158).  A 
husband  is  not  one  of  the  next  of  km  to  his  deceased  wife  (Luecu  v.  N.  7.  CenL 
R  R  Co.,  21  Barb.  245).  A  wife  is  not  next  of  kin  to  her  deceased  husband 
{Uom  V.  Coleman,  1  Sm.  &  G.  169 ;  23  Law  Jour.  Rep.,  N.  8..  779 ;  17  Jur., 
408 ;  19  Eng.  Law  and  Eq.  R  19 ;  CholmoncOey  v.  Ashburton,  6  Beav.  86 ;  Mul- 
n^r  V.  OObert,  27  Eng.  Law  and  Eq.  R  349).  But  in  Merchant  Ins.  Co.  v. 
fUnman  (15  How.  182  ;  4  Abb.  312-315),  it  is  said,  the  term  next  of  km  will 
include,  and  sometimes  exclude,  the  widow  of  the  decedent  In  (HdfiM  v. 
JV:  7.  d  Harlem  R  R  Co.  (14  N.  T.  310),  the  court  say  the  terms  widow  and  wife 
are  used  to  designate  a  person  not  included  in  the  term  next  of  kin.  Altbous^h 
the  statute  uses  the  term  widow  and  next  of  kin,  yet  the  action  is  maintam- 
ablc  in  cases  where  there  is  next  of  kin  only,  and  no  widow,  or  where  there 
is  a  widow  only,  and  no  next  of  kin  {Safford  v.  Drew,  3  Duer,  627 ;  Omi>»  v. 
Moore,  15  N.  Y.  432 ;  Oldfield  v.  Harlem  RRCo.,S  E.  D.  Smith,  103 ;  affirmed. 
4  Ker.  310;  OreenY.  Hudson  River  R.  R  Co.,  16  How.  263;  KeOerr.  N.  7. 
Cent  R  R.  Co.,  24  How.  172;  17  *a.  102). 

a.  In  an  action  b^  a  husband  as  administrator  of  his  wife  he  can  recover 
only  for  the  pecuniary  iiyury  sustained  by  her  next  of  kin.  He  cannot  re- 
cover for  the  value  of  her  services  to  him  {Dickens  v.  N.  7.  Cent.  R  R  Co., 
33  N.  Y.  158 ;  see  TiOey  v.  Hudson  River  R  R  Co.,  2S  How,  863 ;  Green  t. 
Hudson  River  R  R  Co.,^  Barb.  25). 

b.  An  action  under  these  statutes,  cannot  be  sustained  if  the  deceased  in 
anv  wise  contributed  to  the  result  (Lehman  v.  Ciiy  of  Brooklyn,  29  Barb.  284; 
Johnson  V.  Hudson  R  R  Co.,  5  Duer,  21  ;  and  see  Bernhardt  v.  Rerm.  dh  Sarty 
'oga  R  R.  Co.,  32  Barb.  165 ;  affirmed,  23  How.  166 ;  Ernst  v.  Hudson  R  R. 
Co.,  24  How.  97 ;  Keller  v.  N.  7.  Cent.  R.  R.  Co.,  24  How.  172). 

e.  The  statutes  authorize  an  action  against  individuals  ^ually  with  corp- 
orations (Baker  v.  Bailey,  16  Barb.  54 ;  and  see  Blackwell  v.  Wiswall,  14  How.  257 ; 
Brown  v.  Harmon,  21  Barb.  508  .  These  statutes  are  purely  local,  and  apply 
only  wlien  tlie  injury  occurred  within  this  State  ( Crowley  v.  Panama  R  R 
a>.,  30  Barb.  99 ;  Wu/ford  y.  Panama  R  R  Co.,  3  Bosw.  67;  23  N.  Y.  465; 
Vanderwerker  v.  N.  7.  d  N.  Haven  R  ft.  Co.,  6  Abb.  239 ;  27  Barb.  244 ;  Beach 
V.  Bay  State  Steamboat  Co.,  18  How.  335 ;  10  Abb.  71 ;  30  Barb.  433). 

d.  An  employer,  whether  an  individual  or  a  corporation,  is  not  liable  for  the 
death  of  one  of  his  or  its  servants,  occasioned  by  the  negligence  of  another 
of  his  or  its  servants  (Sherman  v.  Rochester  db  Syracuse  R.  R.  Co.,  15  Barb.  574). 

e.  To  render  one  party  liable  for  the  acts  of  another,  it  must  be  shown  that 
the  acts  were  done  by  one  in  his  employ  (Blackwell  v.  Wisundl,  14  How.  257). 

/.  Where  the  accident  causing  the  death,  occurred  to  the  deceased  while  a 
passenger /or  hire,  in  a  vehicle  of  carriers  of  passt^ngers,  there  the  action  may 
be  regarded  as  based  on  the  breach  of  the  contract  of  such  carriers  safely  to 
carry  the  deceased.  So  regjvrd^d,  it  is  an  miction  the  cause  of  which  survives 
against  the  executors  or  administrators  of  tlie  carriers  (Doedt  v.  Wiswall,  15 
How.  138 ;  7ertore  v.  WiswaU,  10  ia.  8 ;  eorUra,  Norton  v.  Wieicall,  16  How.  43) ; 
would  it  be  tlic  same  if  the  passenger  was  carried  gratuitously  (Notion  v.  West. 
RR  Corp.  UN.Y.  444)? 

g.  The  complaint  must  allege  that  the  decedent  left  a  widow  or  next  of  kin 
(lifford  V.  Drew,  3  Duer,  627 ;  Luc<is  v.  N.  7.  Cent.  R.  R.  Co.,  21  Barb.  245) ; 
a^d  without  this  allegation  it  will  be  bad  on  demurrer.  (Id)  It  need  not  refer 
to  the  statute,  but  should  state  a  time  when  the  injury  occurred,  subsequent  to 
the  statute's  taking  effect.  It  must  state  all  the  facts  requisite  to  bring  the 
case  within  the  statute  (Brown  y.  Harmon,  21  Barb.  608).  Where  the  compkint 
alleged  that  on,  &c,  '*  the  defendants  possessed  and  occupied  as  a  granary  for 
stoiing  grain  for  the  use  of  their  brewety,  the  loft  of  a  building  which  had 
•  been  negligently  and  improperly  constructed,  and  was  by  reason  thereof  unfit 
from  weakness  for  the  business  to  which  the  defendants  applied  it,  of  which 
they  had  noUee;  that  they  had  deposited  an  unusual  quantitv  of  barley  in  the 
loft,  more  than  the  outer  wall  could  bear,  in  consequence  of  its  weak  and  inse- 
cure  state  and  improper  ooDStmction,  whereby  the  wall  was  pressed  out,  and 
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(bn  opon  an  adjoining  shop  belonging  to  and  naed  by  H.,  P.  Sb  Co.,  in  which 
the  oeceased  was  then  at  work,  and  he  was  killed  bjr  the  fisdl  of  said  widl» 
owino  to  (Jie  carelesmess^  negUgenee,  and  fauU  of  the  detendants  in  using  said 
boilding  in  its  weak  and  insecure  state,  and  in  overloading  the  same,"— held 
that  the  complaint  was  defective,  the  only  negligence,  or  default,  directly 
averred,  being  in  tiie  construction  of  tho  l»uil(iing,  without  any  allegation 
that  the  defendants  then  owned  the  building.  {Id;  see  HuiddMon  v.  York  N. 
i&B,RR  Co.,  3  Boston  Law  Rep.  380). 

a.  Where  the  compla'mt  alleged  that  the  car  of  the  defendants  in  charge  of 
their  servants  was  wrongfully  driven  over  a  child,  and  that  the  defendants,  by 
the  negligence  of  themselves  and  their  servants,  ran  over  the  said  child  and 
caused  her  death,  held  that  under  these  allegations  the  plamtiff  might  show, 
aa  well  the  defective  construction  of  the  car,  as  the  carelessness  of  the  driver 
in  its  management  (Oldfield  v.  N.  Y,  d  Harlem  R  R  Co.,  3  E.  D.  Smith,  103  ; 
affirmed,  4Eer.  310). 

h.  An  allegation  in  a  complaint  that  *' plaintiff  was  and  will  be  compelled  to 
pay  $100  for  medical  attendance,  funeral  and  other  expenses,"  was  on  demur- 
rer, held  a  sufficient  allegation  of  damage  (R)ed&r  v.  Orrmby,  23  How.  270). 

e.  The  plaintiff  cannot  join  a  cause  of  action  under  the  statute  as  adminis- 
trator, with  a  cause  of  action  m  his  own  individual  right  (Lueaa  v  N.  F.  Cent. 
B,  R  Co.,  21  Barb.  246,  and  see  Lynch  v.  Dams,  12  How.  323). 

d.  If  the  defendants  show  that  they  settled  with  the  deceased  in  his  life- 
time, for  the  iin ury  he  received,  and  which  resulted  in  his  death,  that  will  bar 
the  action  by  hw  representatives  (Z>*W>fo  v.  N.  Y.  d  ErieR  R  Co.,  25  Barb.  183). 

e.  iDjury  by  defendant's  negUgenoa — In  actions  brought  to  recover  dam 
ages  for  an  injury  allered  to  have  been  occasioned  by  the  negligence  of  the  de- 
fendant, whether  the  defendant  be  an  individual  or  a  corporation,  to  entitle 
the  plaintiff  to  recover,  he  must  show  some  fault  on  the  part  of  the  defendant 

Terry  v.  N.  Y.  Cmtral  R  R  Co.,  22  Barb.  576,  and  see  Haye$  v.  Cohoes  Co.. 
\  Barb.  42,  Great  Northern  R  R  v.  Harrison,  10  Ex.  376 ;  BerkeU  v.  Whiu^ 
haven  Junct.  i?.  12.  28  Law  Jour.  Ex.  348).  And  fault  will  not  be  inferred 
merely  from  the  injiuy,  unless  the  defendant  is  a  common  carrier  of  persouh, 
and  the  plaintiff  was  a  passenger  (/d.  HoUyrook  v.  Utiea  R  R  Co,  16  Barb. 
113 ;  WtUeU  v.  Buffalo  R  R  Co.  U  Barb.  585).  It  need  not  be  alle^  in  the 
complaint  that  the  plaintiff  was  without  &ult  ( Wolfe  v.  Supervinors  of  Richmond^ 
11  Abb.  273 ;  19  How.  370). 

/.  iDjnries  caused  by  non^repalr  of  pretnioes. — A  complaint  against  the 
owTier  of  premises  leased  to  a  third  person,  to  recover  damages  sustained  b^ 
plaintiff  by  the  foiling  of  a  part  of  the  building,  through  want  of  repairs,  is 
[>ad  on  demurrer,  imless  it  states  foots  from  which  the  court  can  say  that  the 
owner  was  bound  to  keep  the  premises  in  repair.  A  mere  ^neral  allegation 
that  defendant  was  bound  to  keep  the  premises  in  repair  is  insufficient  {Casey 
V.  Munn,  5  Abb.  91 ;  S.  C.  14  How.  162 ;  see  Brown  v.  Harmon,  21  Barb.  508, 
anU,  p.  223,  g). 

g.  Ii^iiry  by  leaving  hatchways  open. — (Chapman  v.  BolhweU,  1  El.  Bl  & 
R  178). 

h.  Injury  by  one  animal  to  cuxother.— In  an  action  to  recover  damages  for 
alleged  injuries  to  plaintiff's  dog,  infficted  by  the  defendant's  dog,  whatever 
may  have  been  the  character  and  habits  of  the  plaintiff's  dog,  it  is  necessary 
for  the  plaintiff  to  prove  that  the  defendant's  dog  was  the  aggressor,  or  in  the 
wronff  on  that  particular  occasion.  If  the  plaintiff's  dog  provoked  the  quar- 
rel which  led  to  his  being  injured,  the  defendant,  as  the  owner  of  the  other 
dog,  cannot  be  made  responsible  for  the  consequences.  The  cases  in  which 
dogs  have  attacked  human  beings,  alt-hough  trespassers,  and  theur  owners 
have  been  held  liable,  are  not  applicable  to  the  case  of  one  dog  attacking, 
another  (WUey  v.  Slater,  22  Barb.  506 ;  see  ante,  p.  180  6  ;  and  see  Dunde  v. 
Koeker,  11  Barb.  887 ;  and  Bari  v.  Van  AUHne,  8  irl  630 :  Van  Leuven  v.  Lyke, 
1  Ooms.  515). 

£.  SoMuranoe  poUoy.—  A  complaint  on  a  lire  insurance  policy  must  allege 
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that  the  insarer  had  an  interest  in  the  thing  ihsoredf  at  the  time  of  insuring, 
and  at  the  time  of  the  loss  (Freeman  ▼.  FuUon  Fire  Ins.  Co.  14  Abb.  404,  ft 
Barb.  347),  or  an  inter«t  to  be  protected  by  tlie  insurance  {Williams  v.  Lis. 
Co,  of  North  America,  9  How.  865),  an  allegation  that  the  insurance  was  upon 
**  liis  [the  assured'sl  Uiree  story  and  attic  store  building,"  and  "  on  his  water- 
wheel,  and  on  a  frame  one-story  building  attached,  6ccupied  by  the  said 
assured,"— was  held  a  sufficient  averment  of  interest  in  the  assured  (Fowler  r. 
N.  T.  Idem.  Ins.  Go.  23  Barb.  143 ;  but  this  decision  was  revised  in  the  court 
of  appeal,  Dec.  1862). 

a.  The  necessity  of  an  averment  of  interest  in  the  assured,  applies  to  com- 
plau3ts  on  life  policies,  but  not  marine  policies  (Freeman  v.  FuUon  Fire  Ins,  Go. 
14  App.  404;  38  Barb.  247). 

b.  In  an  action  on  a  fire  policy  it  is  not  necessary  to  state  that  the  fire  was 
not  caused  by  invasion  or  riot  {LouTUfbury  v.  Protection  Ins.  Go.^  8  Com.  466 ; 
Mucker  v.  Greeii.  15  East,  290;  Hunt  v.  Hudson  River  Insurance  Go..  2    Duer, 

487 ;  GaUin  v.  ^ftringfidd  Fire  Ins  Go.,  1  Sumner,  430,  contra ;  see  1  Phil.  Ins. 
2d  edition,  642).  But  where,  afler  setting  forth  the  substanoe  of  the  policy  the 
complaint  averred  that  plaintiff,  Within  me  term  of  the  insurance  **  did  sustain 
loss  to  the  amount  of  |231  by  reason  of  a  fire  taking  place  in  the  cellar  of  said 
premises,"  was  held  insufficient  (Rodi  v.  Rutger  Ins.  Co.,  6  Bosw.  23),  the  com- 
plaint ought  to  have  stated  that  the  property  insured  was  injured  by 
file.    (Id). 

e.  In  an  action  on  a  policy  of  insurance,  the  complaint,  among  other  things: 
stated  the  policy  to  be  in  the  usual  printed  form,  but  that  it  did  not  state  the 
precise  contract  of  the  parties,  and  that  certain  words  (not  stated),  which 
were  necessary  to  definitely  express  the  real  contract  were  omitted.  It  then 
prayed,  among  other  things,  that "  if  necessary,  the  policy  might  be  reformed,'* 
and  demanded  jud^ent  for  the  amount  insured.  On  motion  by  the  defend 
ant,  Ihat  the  plaintiff  should  amend  so  as  to  ask  unconditionally  for  a  reforma- 
tion of  the  pHolicy,  or  wholly  to  omit  asking  such  relief,  it  was  ordered  that 
the  words  "  if  necessary  "  should  be  struck  out  (Lamoreux  v.  Atlantic  Mut.  Ins. 
Co.,  3  Duer,  680). 

d.  Jndgment. — In  an  action  on  a  judgment  brought  by  an  assignee  thereof, 
it  is  not  necessary  to  allege  in  the  complaint  any  demand  of  payment  by  the 
assignee,  or  any  refusal  to  pay  by  the  debtor.  (Mass  v.  Sliannon,  1  Eiiiton, 
175). 

e.  Wbrf  and  Slander.— (See  post,  %%  164,  165.)  [The  material  allegations, 
where  the  words  are  defamatoiy  on  their  fece,  and  in  the  English  language, 
are— (1)  that  defendant,  with  malice  or  wrongfully;  (2)  published ;  (3)  of  and 
concerning  plaintiff;  (4)  thesQ false  words  (stating  tliem).  In  slander,  instead 
of  ailing  that  defendant  published,  it  is  customary  to  allege  that  he  spoke  in 
the  presence  and  hearing  of  divers  persons  ( Wood  v.  Gilchrist,  1  Code  Rep. 
117J ;  but  the  word  pubUshed  imports,  ex  vi  termini,  a  speaking  in  Uie  presence 
ana  hearing  of  somebody  (Dud  v.  Agan,  1  Code  Rep.- 134).  It  must  be  stated 
that  the  words  were  published  "  concerning  the  plidntiff "  (§  164) ;  and  on  de- 
murrer to  a  complaint  containing  this  averment,  the  court  assumes  the  words 
complained  of  do  in  fact  refer  to  the  plaintiff  (Wesley  v.  Rennet,  5  Abb.  498). 
The  precise  words  published  should  bo  set  fortli  (Finnerty  v.  Rarker,  7  New 
York  Leg.  Obs.  316) ;  and  where  the  allegation  was  that  the  defendant  charged  , 
the  plaintiff  with  stealing,  or  some  other  misdemeanor,  it  was  held  not  suffic- 
ient (id.) ;  and  so  where  the  allegation  was  that  the  defendant  spoke  words  "  of 
the  following  tenor  and  import,  and  to  the  following  effect,  that  is  to  say," 
and  on  demurrer  it  was  held  that  the  complaint  was  insufficient  in  not  pro- 
fessing to  allege  the  very  words  or  the  substance  of  the  very  words  spoken 
{FonS^  V.  EamisUm,  2  Abb.  480 ;  5  Duer,  663 ;  and  see  Wood  v.  Rrown,  6 
Taunt  160;  Wright  v.  Glem^nts,  3  B.  &  A.  503).  But  the  whole  publication 
need  not  be  set  forth  in  the  complaint,  but  only  the  particular  passage  .com- 
plained of  (CW^^r  V.  Van  Anden,  4  Abb.  875).  In  one  case,  however,  where 
the  com^aint  alleged  the  speaking  of  the  following  words,  "  Tour  wife  is  a, 
damned  £M>  woman^  and  has  got  we  palsy,  and  your  son  is  insane,  and  yon  are 
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a  damned  thief;"  Harris,  J.,  denied  a  motion  to  strike  out  as  irrerelant  and  re- 
dundant tlie  words  in  italic,  on  the  ground  that  in  proving  the  charge  it 
would  be  proper,  indeed  necessary,  to  prove  all  that  was  said  at  the  time  the 
slander  was  uttered,  and  although  not  necessary  to  allege  in  the  complaint  all 
that  was  said,  it  was  certainly  quite  proper,  and  he  had  always  thought  it  the 
best  and  fairest  mode  of  stating  the  cause  of  action  in  cases  of  that  description 
{Deyo  V.  Brundage,  13  How.  221).  [In  an  unreported  case,  in  which  the  plain- 
tiff set  out  the  whole  publication  (nearly  a  whole  column  in  a  newspaper),  and 
complained  of  it  as  a  libel.  Justice  rierepont,on  tlie  defendant's  motion, 
made  an  order  that  tlie  plaintiff  should  specitV  in  writing  Uie  particular  pas- 
sages in  the  publication  on  which  he  intended  to  rely  as  defamatory.] 

a.  Where  a  complaint  in  slander  set  forth  the  speaking  by  the  defendant  at 
a  certain  time  and  place  certain  words,  and  ftirther  that  the  defendant  on 
divers  days  and  times  between  thai  day  and  the  commencement  of  this  suit  spoke 
the  same  words.  The  words  in  italic  were  held  to  be  redundant  (Gray  v. 
NeOis,  0  How.  290). 

b.  Where  the  words  were  published  in  a  foreign  language,  they  should  be 
set  forth  in  the  language  in  which  they  were  published,  accompanied  by  an 
averment  of  their  meaning  in  English  (Setterman  v.  Bitz,  3  Sand,  734).  But 
omitting  to  set  forth  tlie  words  in  the  language  in  which  they  were  published, 
may  be  remedied  by  an  amendment  (Deboux  v.  Lehind,  1  CJode  Rep.  N.  8. 235). 
And  in  case  of  oral  slander  in  a  foreign  tongue,  it  should  also  be  alleged  that 
the  persons  present  understood  the  language  in  which  the  words  were  spoken 
(Cro.  Eliz.  805). 

c.  Where  the  words  are  actionable  only  because  spoken  of  the  plaintiff  in 
some  business,  profession,  or  special  character,  the  fact  of  his  being  engs^ged 
in  such  business  or  profession,  or  answering  to  such  special  character  at  the 
time  the  words  toere  tmoken,  should  be  alleged  in  a  traversable  form  in  the  com- 
plaint (CarroU  v.  White,  83  Barb.  615). 

»d  In  a  complaint  for  libel,  it  is  a  sufficient  allegation  of  its  publication  bj 
:he  defendant,  to  allege  that  he  was  the  proprietor  of  the  newspaper  in  which 
it  was  published.  An  allegation  that  the  words  published  are  "  a  libel "  is  a 
sufficient  allegation  of  falsehood  and  malice  (Hunt  v.  BennMt,  19  N.  Y.  178 ; 
and  see  Viele  v.  Gray,  18  How.  550;  10  Abb.  1). 

e.  Where  the  libel  is  in  ambiguous  terms  or  by  insinuation,  it  is  requisite  to 
aver  in  the  complaint  that  tlie  defendant,  by  means  of  the  words  insinuated 
and  meant  to  be  understood  by  those  to  whom  it  was  published,  as  charging 
the  plaintiff  with  tlie  crime  imputed.  And  whether  such  was  the  intention  of 
the  defendant  is  a  question  of  fact  to  be  determined  by  tlie  jiuy  (Rundell  v. 
Butler,  7  Barb.  260).  If  the  words  are  spoken  ironically,  there  must  be  an 
express  avennent  that  they  were  so  spoken  (11  Mod.  86).  It  is  said  that  here  the 
words  are  fairly  susceptible  of  a  construction  wjiich  would  render  them 
libelous,  the  complaint  will  be  sustained  upon  demurrer,  although  the  words 
may  also  be  interpreted  in  a  way  which  would  render  tliem  innocent  ( Wesley 
V.  Bennett,  5  Abb.  498).  The  words  are  to  be  taken  in  tlieir  natural  meaning, 
and  according  to  common  acceptation  {GarroU  v.  White,  38  Barb.  618). 

/.  Where  a  publication  is  not  defamatory  on  its  face,  and  becomes  so  only 
by  reference  to  extrinsic  facts,  the  existence  of  those  facts  must  be  alleged  in 
Uie  complamt  (Pike  v.  Van  Wormer,  5  How.  171 ;  6  itf.  99;  Fry  v.  Bennett, 
5  Sand.  64 ;  1  Code  Rep.  N.  8.  247 ;  Deas  v.  Short,  16  How.  322;  BlaisdeU  v. 
Raymond,  4  Abb.  446 ;  GarroU  v.  White,  88  Barb.  615 :  Bollock  v.  Miller, 
2  Barb.  C30).  Section  164  merely  dispenses  with  tlie  allegation  of  extrinsic 
facts  showing  the  application  of  the  words  to  the  plaintiff.  It  does  not  dis- 
pense with  the  necessity  of  an  averment  or  inuendo  when  it  becomes  essential 
to  show  the  meaning  oftlte  words  themselves,  (Id.)  These  extrinsic  facts,  when 
necessary  to  be  averred,  must  be  averred  in  a  traversable  form ;  to  allege  them 
by  way  of  inuendo  will  not  suffice  (GaldweU  v.  Raymond,  2  Abb.  198).  Thus 
whore  the  alleged  libel  was  the  publication  of  a  notice  that  the  plaintiff  had 
married  K  B.,  and  the  extrinsic  fact  relied  on  as  making  the  publication  libei- 
&ns  was  that  E.  E,  was  a  common  prostitntii,  but  the  complamt  did  not  aUege 
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this  &0t  otherwise  thvi  as  follows,  **  Married,  J.  W.  C.  (plaintiff  meaiiinfi|}  to 
S.  E.  (meaning  a  pablic  prostitute  known  by  that  name) ;  that  said  R  E.  i4 
and  was  a  public  prostitute,  and  well  known  to  be  so,**  was  on  demurrer  lield 
insufficient  (IcLS  The  judge  in  that  case  said  that  not  only  must  tlic  extrin- 
sic fiatct  be  alle^ca,  but  the  allegation  of  it  must  pr^e^  the  inuendo.  The  office 
of  an  inuendo  is  to  connect  the  words  published  with  the  persons,  or  facts  and 
extrinsic  circumstances  previously  named  and  set  forth  in  the  inducement, 
and  to  explain  their  application  thereto ;  and  bein?  merely  expltlnatory,  can- 
not enlarge  the  sense  of  the  words,  or  supply  or  alter  them,  where  they  are 
deficient  (J^ZoiMf^y.  Raymond,  14  How.  265;  4  Abb.  446).  Where  the  inu- 
endo extends  the  meaning,  the  excess  in  meaning  may  be  diBreganled,  {CarroU 
v.  White,  33  Barb.  621 ;  Weed  y.  Bibbim,  32  Barb.  315).  Defects  m  inumdoe* 
are  usually  apparent  upon  the  faf»  of  the  pleading,  and  formerly  would  haye 
been  taken  aayantage  of  by  special  demurrer,  but  now  the  remeay  is  by  mo- 
tion to  strike  out  {Id.)  Where  in  a  complaint  for  libel  there  is  an  inuendo, 
such  as  that  it  is  not  supported  by  the  prefatory  extrinsic  facts,  or  that  it  en- 
larges the  meaning  of  the  words  charged,  or  alters  them,  or  substitutes  other 
words  in  tlieir  place— the  proper  remedy  is  by  motion.  But  where  passages 
in  a  complaint  for  libel,  although  in  the  form  of  inuendoes,  were  obyiously  not 
intended  as  such  by  the  pleader,  but  were  inserted  as  an  allegation  of  tlie  im- 
port of  the  words  charged,  they  should  not  be  stricken  out  on  motion,  but  th© 
defendant  should  answer  them  as  averments  of  issuable  facts.    (Id.) 

a.  In  an  action  for  slander  charging  the  plaintiff  with  carrying  away  the 
examination  of  8.  G.,  taken  by  and  deposited  with  T.,  a  justice  of  the  peace, 
the  complaint  did  not  allege  that  the  examination  was  taken  by  the  justice 
upon  any  complaint  made  or  pending  before  him  against  8.  G.  or  any  other 
person,  nor  did  the  occasion  or  purpose,  or  whether  it  was  a  civil  or  criminal 
proceeding,  appear,  nor  thnt  T.  had  jurisdiction,-— held  on  demurrer  that  the 
complaint  was  defective  in  substance,  for  not  showing  that  the  exammation 
was  taken  on  a  charge  pending  before  T.,  and  that  T.  had  jurisdiction  (Ayra 
y.  Coma,  18  Barb.  260). 

b.  In  libel,  all  who  concur  in  its  publication  may  be  sued  together ;  but  in 
slander,  every  speaker  must  be  Sued  separately  (Porsyih  v.  Edminaton,  2  Abb. 
430) ;  and  this  rule  holds  even  in  the  case  of  man  and  wife ;  for  the  slander  by  ' 
the  husband,  he  must  be  sued  alone :  for  tlie  slander  by  the  wife,  the  husband 
and  wife  must  be  sued  together;  but  a  plaintiff  cannot  unite  in  one  action  a 
cause  of  action  for  slander  by  the  husband,  witli  a  cause  of  action  for  slander 
hy  Uie  wlte»  although  the  words  spoken  may  be  the  same  (Malone  v.  SliUtDeU^ 
15  Abb.  421).  For  a  libel  on  partners,  all  the  partners  may  sue  together  (Tay- 
lor V.  Church,  4  Selden,  452).  But  a  joint  action  for  libel  cannot  be  sustained  * 
by  the  members  of  a  company  or  association,  not  being  partners  nor  persons 
having  a  community  of  pecuniary  interest  wherein  they  could  sustain  dama- 
ges. Bo  held  in  an  action  by  a  volunteer  hose  company  in  the  city  of  New 
York,  where  the  libel  consisted  of  a  charge  of  theft  against  the  members  of 
such  hose  company,  without  specifying  the  persons  referred  to  (Oiraud  y. 
Beaeh,  3  E.  D.  Smith,  337). 

e.  In  all  actions  of  slander  for  words  not  in  themselves  actionable,  the  right 
to  recover  depends  upon  the  question  whether  they  caused  special  damage, 
and  the  special  damage  must  be  fully  and  accurately  stated.  If  the  special 
damage  was  a  loss  of  customers  or  of  a  sale  of  property,  the  persons  who  erased 
to  be  customers  or  who  refused  to  purchase,  must  (i/^  \  ossible)  be  named,  and 
that  if  they  are  not  named  no  cause  of  action  is  stated  (Linden  v.  Oraham, 
1  Duer.  672 ;  HaOoek  v.  MiUer,  2  Barb.  680,  and  see  1  Duer,  072 ;  Emns  v.  ifor- 
rw,  1  H.  &  N.  251 ;  Hnrtley  v.  Herring,  8  T.  R  130 ;  Harrison  v.  Pearce,  1  F. 
&  F.  570).  [Would  tlie  failurq  to  state  the  names  of  the  persons  be  more  than 
nncertalnty  or  want  of  definitencss  ?]  Where  the  complaint  alleged  that  by 
reason  of  the  speaking  of  the  words  the  plaintiff  was  injured  in  his  ^ood  name 
and  business  and  excluded  from  tlie  society  of  bis  friends  and  neighbors,  it 
was  held  that  Chd  injury  to  business  and  exclusion  from  society  were  damages 
of  a  special  character,  that  perhaps  Che  plaintiff  should  Uave  fa^en  more  spo- 
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dfic,  bat  the  objection  could  not  be  raised  by  demoirer  (ffetni  y.  Muoti,  24 
How.  366).  The  spedal  damage  to  support  an  action  for  defamatory  words^ 
not  actionable  in  themselycs,  must  result  from  imury  to  the  plaintiff's  repu- 
tation, which  affects  the  conduct  of  others  toward  him.  His  mental  distress^ 
physical  illness  and  inability  to  labor,  occasioned  by  the  aspersion,  are  not  such 
natural  and  legal  consequences  of  the  words  spoken  as  to  give  an  action.  The 
cases  of  BracU  v.  Towsley  (13  Wend.  253) ;  and  FaOer  v.  Fenner  (16  Barb.  333, 
overruled  TemriUiger  v.  \Yands^  Co't  of  Appeals,  Jan.  1859).  The  loss  of  a 
wife's  services  from  illness,  the  consequence  of  mental  depression  resulting 
flrom  defamatory  words  not  actionable  in  themselves,  will  not  support  an 
action  by  the  husband.  The  wife,  if  sole,  could  maintain  no  action  for  words 
which  have  not  actually  injured  her  reputation,  and  the  husband  cannot  re- 
cover damages  from  her  inability  to  labor  where  she  could  not  if  a  feme  9oIb 
(WUson  V.  OoU,  Co\  of  Appeals,  Jan.  1859). 

a.  No  reporter,  editor  or  proprietor  of  a  newspaper  is  liable  for  a  fair  and 
true  report  in  such  newspaper  of  any  judicial,  legislative,  or  other  public  offi- 
cial proceedings,  of  any  statement,  speech,  argument,  or  debate  in  the  course 
of  the  same,  except  upon  actual  proof  of  malice  in  making  the  report ;  which 
is  not  implied  from  the  fact  of  publication.  But  this  gives  no  protection  for 
any  libelous  comments  added  to  or  interspersed  with  such  report  (Laws  1854, 
p.  314 ;  see  Sandford  v.  Bennetf,  24  N.  Y.  20). 

b.  Slandsr  of  titlo. — ^To  maintain  an  action  for  slander  of  title  to  lands, 
the  words  spoken  must  not  only  be  false,  but  they  must  be  uttered  maliciously,* 
and  be  followed,  as  a  natural  and  legal  consequence,  by  a  pecuniary  damage 
to  the  plaintiff,  which  must  be  specially  alleged  and  proved  (KendaU  v.  SioM^ 
1  Selden,  14).  In  stating  the  special  damage  of  the  loss  of  a  purchaser  or  of 
an  opportunity  to  raise  money  by  loan,  the  complaint,  it  is  said,  should  name 
the  person  who  refused  to  purchase  or  to  make  the  loan,  in  consequence  of 
the  slander  {Linden  v.  Cfraham,  1  Duer,  670;  and  see  Bailey  v.  Dean,  5  Barb. 
297). 

e.  MalioionJi  prosecutioii.^[The  material  allegations  &re,  (1)  a  prosecution 
by  defendant;  (2)  its  termination  favorably  to  the  plaintiff;  (3)  malice;  (4) 
want  of  probable  cause  (Besson  v.  Southard,  10  N.  Y.  236 ;  Bamfbrd  v.  Cope- 
land,  6  Adol.  &  El.  482 ;  Brown  v.  Chadsey,  39  Barb.  ,263).]  The  complamt 
must  allege  the  termination  of  the  suit  or  proceeding  alleged  to  have  been 
malicious  (Hall  v.  Fisher,  20  Barb.  442;  and  see  HaU  v.  Suydam,  6  td  83; 
Baeon  v.  Townsend,  2  Code  Rep.  61 ;  Waikine  v.  Lees,  6  Mees.  &  W.,  278; 
VanderbOt  v.  Maihis,  5  Duer.  304 ;  Garrison  v.  Pearce,  3  E.  D.  Smith,  255).  An 
acquittal,  on  or  an  ignoring  the  bill  by  th6  grand  jury,  terminates  tUe  prosecu- 
tion (Morris  v.  Scott,  21  Wend.  281 ;  Stone  v.  Sieioart,  12  CJow.  219) ;  but  a 
noUe  prosequi  does  not  (Ooddard  v.  Smith,  6  Mod.  261).  An  allegation  that 
the  district  attorney  had  certified  that  the  case  was  frivolous  and  should  never 
bo  tried,  does  not  show  a  determination  of  the  prosecution  (Thomason  y. 
DemoUe,  9  Abb.  242 ;  18  How.  529).] 

d.  Allegations,  in  a  complaint,  tending  to  show  defendant's  motives,  such 
as  if  not  alleged  might  be  proved  at  the  trial,  as  showing  special  injury,  e.  g., 
a  malicious  publication  by  defendant  concerning  such* prosecution,  will  not 
be  stricken  out  as  irrevclant  or  redundant :  the  defendant  is  not  aggrieved  by 
them  (Brockleman  v.  Brandt,  10  Abb.  141). 

e.  If  it  appear  in  the  complaint  th^t  the  prosecution  alleged  to  be  malicious 
the  plaintiff  was  found  guilty,  the  fact  shows  there  was  probable  cause  for  the 
prosecution,  and  renders  the  complaint  defective  (Miller  v.  Deere,  2  Abb.  1),. 
unless  it  also  appear  that  the  conviction  was  procured  by  the  fraud  of  tlie  de- 
fendant. (Id.)  And  where  the  action  is  for  maliciously  obtaining  an  order  of 
arrest  against  the  plaintiff.,  the  complaint  must  show  that  such  onler  of  arrest 
has  been  vacated,  or  that  it  was  void  ab  irtUio  ;  or  that  the  action  in  which  it 
issued  was  dcteruiined  in  favor  of  the  defendant  therein  (SearU  y.  McCraeken^ 
16  How.  262).  In  an  answer  the  facts  showing  probable  cause  need  not  be 
•ct  forth,  and  if  set  forth  will  be  struck  out  as  redundant  (RoU  y.  Harris^  12 
Abb.  446 ;  Badde  y.  Ruekgaber,  8  Duer,  685). 
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a.  Promise  to  many^The  fonn  of  oomplaint  will  Tarj  according  to  the 
promise,  whether  it  be  (1)  to  marry  on  request,  (2)  in  a  reasonable  time,  (8)  at 
a  particular  time,  (4)  after  a  particQlar  event,  or  (6)  generally.  The  material 
fiicts  are,  that  in  consideration  that  plaintiff  promised  to  marry  defendant,  de- 
fendant promised  to  marry  plaintiff^  either  on  re(f uest  or  as  the  case  may  be ; 
a  statement  of  the  request,  the  expiration  of  the  tmie,  or  the  happening  of  the 
event ;  that  plaintiff  offered  to  marry  defendant ;  and  defendant's  neglect  to 
fulfill  his  promise  (Buzzard  v.  Knapp,  12  Uow.  604).] 

b.  The  manner  of  stating  a  cause  of  action  formerly  in  use.  may  still  be 
employed  {Leopold  v.  Poppenhevmer,  1  Code  Rep.  28).  it  cannot  be  sustained 
offcdntt  an  mfant  {Ham&ton  y.  Lomax  ,  6  Abb.  1  i2),  but  may  be  sustained  bjf 
^n  infant,  suing  byguardian  ( Warwick  v.  Bruce,  2  M.  &  8.  209 ;  WiUard  v. 

Stons,  7  Cow.  28 ;  £Mi  v.  Ward,  2  Strange,  93 ;  Hunt  v.  Peeke,  5  Cow.  47Q. 
The  &ct  that  the  defendant  was  married  when  he  made  the  promise  does  not 
derive  the  promisee  of  the  right  of  action  on  it  (Blaatmacker  v.  Saal,  7  Abb. 
,409 ;  29  Barb.  22).  In  such  a  case,  the  plaintiff  need  not  allege  a  readinen, 
offer,  or  request  to  marry  (ui.  8  D.  ^  L.  580 ;  5  B.  &  Adol.  712 ;  1  D.  &  R  861). 
Except  in  the  case  of  a  promise  to  marry  on  request,  an  offer  to  marry  need 
not  be  alleeed  (1  Pars,  on  Cont.  544 ;  see,  however,  2  C.  &  P.  684) ;  and  where 
the  defendant  has  married  another  woman,  a  request  need  not  be  alleged 
\OaineB  v.  Smiih,  15  M.  &  W.  189). 

e.  A  complaint  which  alleged  that  plidntiff  being  unmarried  and  competent 
to  contract  to  marry,  and  defendant  representmg  himself  to  be  unmarried  and 
competent  to  contract  to  marry,  the  latter  in  consideration  of  the  plaintiff's 
promise  to  marry  him,  promised  plaintiff  to  marry  her.  It  then  averred  that 
plaintiff  confidinc;  in  such  representation  and  promise  continued  and  still  was 
unmarried,  and  she  had  no  knowledge  or  information  to  lead  her  to  believe 
that  the  promise  and  representations  of  defendant  were  false ;  and  it  averred  that 
said  representations  were  false,  made  with  intent  to  deceive,  that  defendant  when 
he  made  such  representations  was  and  still  continued  a  married  man,  that  his 
promise  to  marry  was  fraudulent,  and  to  plaintiff's  damage.  On  demurrer  to 
the  complaint  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
it  was  held  sufficient,  and  that  it  was  not  necessary  to  allege  that  defendant 
knew  his  representations  to  be  imtrue  (Blattmacker  v.  iSoo^  29  Barb.  22). 

d  In  an  action  for  a  breach  of  promise  to  marry,  the  complaint  followed 
Tery  closely  the  form  in  use  before  the  code  took  effect,  and  after  stating  the 
promise,  set  out  the  breach  in  these  words, — ^**  Yet  the  defendant,  in  disregard 
of  his  said  promise  and  undertaking,  but  eontrvomg  and  fravdulenUy  inteiuUng 
<frafWjy  ana  wJbUdy  to  deceive  and  ir^ure  the  plaintiff  in  this^  respect,  did  not  nor 
would  perform  his  said  promise."  On  motion  to  set  aside  the  complaint,  the 
court  siud.  The  complaint  is  sufficiently  plain  to  apprise  the  defendant  of  the 
^diarge  agidnst  him.  The  words  in  italic  are,  perhaps,  obscure  and  unneces- 
aary,  and  must  be  stricken  out  {Leopold  v.  Foppenheimer,  1  Code  Rep.  40). 

e.  In  an  action  for  a  breach  of  promise  to  marry,  the  loss  of  the  plaintiff's 
health  is  not  a  necessary  consequence  of  the  breach  of  the  promise ;  and  to 
admit  proof  of  it  on  the  trial,  it  should  be  set  up  in  the  complaint  as  spedal 
damajse  {BedeU  v.  PmoeH,  18  Barb.  188).  Is  the  loss  of  health  special  damage  f 
(see  Terwillicm'  v.  Wand,  Court  of  Appeals,  January,  1859,  overruling  Bradt  v. 
TotDdey,  18  Wend.  258 ;  and  Fuller  v.  Fenner,  16  Barb.  888). 

/.  To  charge  separate  estate  of  a  married  '^oman.— -[This  note  must  be 
rc^  in  connection  with  tiie  law  of  1860,  ch.  90,  p.  158.]  Iii  an  action  to  chai^ge 
the  separate  property  of  a  married  woman  with  a  debt  contracted  by  her  dur- 
ing coverture,  the  complaint  should  show  the  nature  of  the  debt,  and  if  it  is 
evidenced  by  a  promissory  note  or  bond  the  consideration  thereof,  and  that 
she  had  a  separate  estate  at  the  time  the  debt  was  contracted,  and  of  what  it 
connsted,  and  its  situation  and  value,  and  that  she  made,  or  Intended  to  make, 
the  debt  u  charge  or  lien  on  such  separate  estate  at  the  time  she  contracted  it : 
and  the  demand  for  Judgment  should  be  that  her  separate  estate  be  chaiged 
with,  and  be  applied  to,  the  payment  of  the  debt,  and  that  a  receiver  be  ap* 
{xdnted  to  take  posseesi<m  or  the  estate  of  the  wife,  and  dispose  of  the  8ame»  or 
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so  madi  thereof  «s  8b«n  be  nec&mof  to  f»t|8fy,8ii<^  debt  and  tbe  co6|9  of  the 
action  {CMnrhe  y.  JSL  Mm,  13  How.  836 ;  Bexton  v.  Fleet,  6  Abb.  8 ;  15  How. 
106;  PUlenv,  Lent,  6  Bo6W,7W;  HawlaniY,  FoH  EdAoard  Paper  Mm  Co.,  8 
How.  106 ;  Franm  v.  Bm,  17  How.  661.) 

a.  Held  that  an  action  conld  not  be  maintained  against  a  married  woman 
fbr  damages  for  breach  of  an  agreement,  for  cutting  off  gas  pipes  from  apart- 
ments rented  by  her  io  plainti&,  although  she  was  doing  business  in  her  own 
name  as  9^  feme  wile,  and  her  husband  had  absconded  (Morgan  v.  Andrut,  IS 
How.  871). 

6.  As  to  liability  of  separate  property  for  debts  of  husband,  see  Freeman  y. 
Oreer,  5  Duer,  478 ;  Benger  y.  WhUe,  2  Bosw.  92. 

e.  Where  work  and  labor  are  performed  and  materials  ftimished  upon  tiie 
6q)arate  estate  of  a  married  woman,  at  the  request  of  her  and  her  husband, 
f^id  the  husband  is  insolvent,  the  wife^s  separate  estate  may  be  chafged  in  equity 
with  the  payment  of  the  debt  (CoMn  v.  Uurrier,  22  Barb.  871 ;  and  see  Base  y. 
Bean,  16  How.  93).  And  it  seems  in  such  case  the  separate  estate  will  be  liable, 
even  although  the  husband  be  solvent  {Diekerman  v.  Abrahatne,  2  Barb.  651 ; 
see  Owen  v.  Gawley,  13  Abb.  13 ;  36  Barb.  52).  But  the  mere  purchase  of  goods 
hy  a  married  woman,  having  a  separate  estate,  if  the  goods  are  not  required 
for  that  estate,  would  not  constitute  a  lien  on  such  separate  estate.  Property 
.  purchased  by  a  wife,  unless  paid  for  out  of  her  separate  estate,  belongs  to-  her 
nusband,  would  be  liable  to  seizure  for  his  debts,  and  he  would  be  liable  to  an 
action  for  the  price  of  it.  The  mere  fact  that  the  seller  of  the  goods,  at  the 
time  of  the  sale,  knew  the  wife  had  a  separate  estate,  and  that  the  credit  wa^ 
given  on  that  account,  is  not  sufficient  to  render  the  separate  estate  liable 
^E;^d0fa^y.  i^nMTs,  25  How.  240;  JFVzitfn  v.  Zm<, 6  Bosw.  714;  PhUUpsy,  ffaga- 
dom,  12  How.  17).  And  where  a  married  woman,  cohabiting  with  her 
hnsband,  professed  to  carry  on  a  grocery  business  on  her  own  account, 
and  purchased  goods  for  retailing  in  such  busing  it  was  held  that  the 
law  gives  no  authority  to  a  married  woman  cohabiting  with  her  husband  to 
carry  on  business  as  Afeme  sole,  and  that  for  goods  so  purchased  the  husband 
was  liable,  and  not  the  sepaiate  estate  of  the  wife  (Bass  v.  Bean,  16  How.  98 ; 
and  see  LaoeU  v.  Robinson,  7  «i  105 ;  Curtis  v.  EngOt,  2  Sand.  Ch.  R  287 ;  QaAes 
v.  Brouoer,  5  Selden,  205;  Freeman  v.  Orser,  6  Duer.  477;  Bunderdale  v. 
Orymes,  16  How.  195 ;  Avogadro  v.  BuU,  4  E.  D.  Smith,  8^5 ;  Switaer  v.  Valen- 
Une,  4  Duer,  96 ;  10  How.  109 ;  5  Duer,  125 ;  Cropsey  v.  McKinney,  30  Barb.  48). 
It  seems  that  a  married  woman's  contracting  a  debt,  as  surety  for  her  hus- 
band, is  not  prima  facie  evidence  of  an  intent  to  chai^ge  her  separate  estate  (2 
Story  Eq.  Juris.  §  1400;  Vanderheyden  v.  MaMory,  1  Coms.  452;  Taie  v.  De- 
<tor«r,18N.  Y.26i5;17How.  165;22N.  Y.450;  20How.242;  QoodaUy.Mty 
Adam,  14  How.  885).  A  joint  lease  to  husband  and  wife  with  joint  covenant  to 
pay  rent  does  not  bmd  the  separate  estate  of  the  wife  (Goelet  v.  Oori,  81  Barb. 
814).  The  wife  of  a  fanner,  in  the  habit  of  directing  the  business  of  his  farrii, 
purchased  a  span  of  horses,  saying  she  bought  them  for  her  elf,  and  gave  her 
own  note  for  the  price.  The  horses  were  used  on  the  husband's  farm,  with 
his  knowledge,  and  it  did  not  appear  whether  or  not  the  wife  had  any  sepa- 
rate estate.  In  an  action  against  the  husband  on  the  note,  held  that  it  was  a 
question  for  the  jury  whether  the  wife  did  not  act  in  the 'purchase  as  her  hus- 
band's agent  (Gates  y.  Brower,  5  Selden,  205). 

d.  At  common  law,  the  separate  estate  of  a  married  woman  was  not  liable 
for  her  debts  contracted  before  marriage,  unless  she  did  some  act  after  mar- 
i1a^,  indicating  her  intention  to  charge  her  separate  estate  ( Vanderheyden  v. 
MaMory,  1  Coma  462).  On  her  marriage,  her  debts  previously  contracted  be- 
came the  debts  of  her  husdand ;  but  now  by  statute  the  husband  is  liable  only 
to  the  extent  of  the  property  he  acquires  by  his  wife,  and  an  action  may  w 
midnta'med  against  the  husband  and  wife  jointly,  for  the  debt  contracted  be- 
fore marriage ;  but  the  judgment  binds  the  sei^arate  estate  of  the  wife  only, 
and  not  that  of  the  husband  (Lam,  1858,  p.  1057).  This  liability  of  the  hus- 
band continues  oxAy  during  the  coverture,  unless  a  judgment  has  been  re- 
ooyered.    If  the  wife  BurviyeB,  and  no  judgment  ha^  been  obtained,  her  sole- 
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HftMIity  revives  {Vanderhejfien  v.  MaBarp,  1  Coma  4<nf ;  and  see  GcukUThff  v. 
Iknidsm,  25  How.  483 ;  BcUdtoin  v.  Kimmea,  16  Abb.  858). 

a.  The  jad^tnent  to  enforce  a  charge  on  the  separate  estate  of  a  married 
woman,  was  in  rem,  and  not  in  penonam  {Coon  v.  Brook^  21  Barb.  549 ;  Dick- 
&rman  v.  Abrahams,  id.  551 ;  CMnne  v.  8t.  John,  12  How.  883 ;  and  see  8  Sand. 
Ch.  R  109;  2  My.  &  C,  111 ;  1  Corns.  462;  1  Cr.  &  Ph.  48;  14  How.  191 ;  but 
now  see  §  274).  The  judgment  creditor  by  virtue  of  his  judgment,  can  reach 
only  the  property  she  may  own  at  the  time  she  contracts  the  debt,  and  not 
any  property  she  may  afterwards  acauire.  If  a  married  woman  owns  no  ijro- 
perty  on  the  day  she  contracts  the  debt,  although  she  afterwards  *'  has  mil- 
uons  of  property "  the  creditor  cannot  reach  it  (12  How.  33(J).  It  does  not 
an&onze  the  issuing  an  execution  (id. ;  Chapman  v.  Lemon,  11  How.  285),  ex- 
cept perhaps  in  cases  within  the  law  of  1858,  supra :  nor  can  an  action  be 
maintained  upon  it  (Baldmn  v.  KinneU,  16  Abb.  858  ;  Foot  v.  Morris,  12  N.  T. 
Leg.  Obe.  61 ;  Taie  v.  D'ederer,  21  Barb.  290 ;  but  this  case  was  reversed  in  the 
court  of  appeals  (18  N.  Y.  205;  22  N.  Y.  450).  Bee  Form  of  judgment  to 
diarffe  the  separate  estate  of  a  married  woman  (21  Barb.  292).  The  judgment, 
if  detective  in  the  first  instance,  may  be  amended  (Dickerman  v.  Abrahams,  21 
Barb.  558). 

h.  An  action  to  char^  the  separate  estate  of  a  married  woman^cannot.  it 
•eems,  be  nudntained  m  a  justice's  court  (Chapman  v.  Lemon,  11  How.  285 ; 
Coon  V.  Brook,  21  Barb.  553),  nor  m  the  supreme  nourt  for  a  demand  less  than 
|100  (Cobiney,  8i.  John,  12  How.  887;  and  see  Shepherd y. Walker,  7  td  46; 
fee,  however,  ante,  p.  29,  b  ;  and  §  274,  poet, 

c.  Since  the  law  of  1860,  in  a  complaint  against  a  married  woman  for  goods 
purchased  by  her  for  her  separate  busineas,  or  for  the  rent  of  premises  wherein 
lo  carry  on  her  separate  business,  allegations  that  she  was  married  and  had  a 
teparate  estate  are  not  material  iCot^r  v.  Isaacs,  16  Abb.  828 ;  AWcen  v.  Clark. 
16  Abb.  ^^,noU;  see  Toung  v.  Qori,  13  Abb.  13,  noU).  Nor  need  it  all€«e 
Uiat  Uie  goods  or  premises  were  in  &ct  for  the  separate  business  of  the  Se- 
Cendant — ^it  is  sufficient  to  allege  that  she  represented  they  were  for  such  pur- 
poee  (Coeter  v.  Isaacs,  16  Abb.  828 ;  and  see  Ooulding  v.  Davidson,  25  How. 
468,  reversing  S.  C.  28  Barb.  488].  In  a  complaint  against  a  married  woman 
it  is  still  necessary  toallege  the  lacts  showing  the  peculiar  liability  (Baldmn 
V.  Kimmd,  16  Abb.  ^).  The  third  section  of  laws  of  1860,  requiring  the 
aesent  of  the  husband  to  the  bargain,  sale  or  conveyance,  by  his  wife,  of  her 
separate  estate,  does  not  require  his  assent  to  her  contract  to  pay  a  debt  and 
chaise  the  same  on  her  separate  estate  ( Ward  v.  Servoss,  15  Abb.  279). 

<L  An  action  may  be  maintained  on  the  warranty  of  title  in  a  deed  made  by  a 
married  woman  of  her  separate  estate  since  the  law  of  1860  (EoUs  v.  De  Leyer, 
26  How.  468).  Except  in  a  separate  trade  or  business,  carried  on  by  her  or 
jelating  to  her  separate  estate,  the  covenant  or  protnissoiy  note  of  a  married 
woman  is  absolutely  void  (PhiUips  v.  Hagadom,  12  How.  17 ;  Cobine  v.  8t.  John. 
id.  388;  Coon  v.  Brook,  21  Barb.  549 ;  Steeriburgh  v.  Hoffman,  15  Barb.  28),  and 
furnishes  no  cause  of  action  further  than  it  is  an  evidence  of  her  intent  to 
diarge  her  separate  estate  (Bulpin  v.  Clarke,^!  Ves.  865;  Field  v.  Bpowle,  4 
Russ.  112 ;  Master  v.  PuUer,  4  Bro.  C.  C.  19 ;  Van  AUen  v.  Humphrey,  15  Barb. 
558).  What  is  evidence  of  separate  property  of  a  married  woman  ( Wasserman 
V.  WiUeU,  10  Abb.  83).  In  pleading  a  deed  executed  by  a  married  woman,  by 
attorney,  the  facts  which  render  such  a  mode  of  execution  permissible  must 
be  alleged  (Johnston  v.  Taylor,  15  Abb.  889). 

e.  "By  married  Womaa — A  complaint,  in  an  action  by  a  married  woman, 
which  stated  that  a  passenger-carrier  undertook  to  carry  her  and  her  baggage 
from  California  to  New  York ;  that  the  baggage  was  her  separate  property, 
and  was  stolen  on  the  passage,  is  good  in  substance.  K  further  particulars  as 
io  the  time  or  manner  of  her  acquisition  of  the  baggage  as  separate  property, 
or  to  show  it  to  be  such,  are  Material,  the  remedy  is  by  motion  (Spies  v.  Aeeee. 
TramU  Camp,  5  Duer,  662.    See  ante,  p.  122). 

/.  Where  a  married  woman  lends  money  of  her  own,  and  of  which  her  hoB- 
biftnd  never  had  possession,  and  takes  a  note  payiU)le  to  herself,  she  may  ane 
00  such  note  without  joinmg  her  husband  (SmaH  v.  Comstoek  24  Barb.  411). 
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a.  For  money  had  and  raoeived.— '*  The  action  for  money  hod  and  re- 
ceived will  lie  whenever  the  defendant  has  received  money  belonging  to  the 
plaintiff  which,  according  to  equity  andjustice,  he  ought  to  refund  or  pay  over 
{Wiseman  v.  Lyman,  7  Mass.  R.  286 ;  Wright  v.  BuUer,  6  Wend.  290 ;  mdy  v. 
8miih,  13  id.  488).  It  takes  the  place  of  a  bill  in  equity,  and  should  be  en- 
<X)ura^^  within  proper  limits.  It  should  not  be  extended,  however,  to  cases 
in  whicJi  the  defendant  may  be  deprived  of  any  right,  or  subjected  to  any  in- 
convenience thereby  (Towaey  v.  Preston,  1  Conn.  R  175;"  BathboneY.  Stockina, 
2  Barb.  145.  See  Carpenter  v.  StiUtoeU,  3  Abb.  460).  A  complaint  which 
allefi;ed  **  that  defendant  received  the  sum  of  $100,  belonging  to  or  on  accqunt 
of  plaintiff,  and  which  is  now  due  him,"  held  sufficient  on  demurrer  {Beits  v. 
B(u^,  14  Abb.  279 ;  23  How.  197).  A  complaint  which  stated  that  on,  &c., 
**  the  defendants  were  indebted  to  Z.  in  the  sum  of  $7,000  for  moneys,  fuytes 
Mid  efects,  before  that  time  had  and  received  to  and  for  the  use  of  Z.,  the  par- 
ticulu^  of  which  will  appear  on  reference  to  the  annexed  account,  which  is 
true,  and  forms  part  of  this  complaint ;"  that  being  so  indebted,  they  became 
liable  to  pay  that  sum  to  Z.,  or  his  assigns  on  request,  and  promised  to  pay  it 
him ;  and  Uien  averred  an  assignment  of  the  debt  to  the  plaintiff; — one  item 
in  the  annexed  account  read  thus :  "  To  notes  received  on  the  Mercantile  In- 
surance Company  $10,164  24."— was,  on  demurrer,  held  not  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  It  does  not  follow  because  a  defendant 
receives  notes  and  effects  to  a  plaintiff's  use.  that  he  becomes  liable  to  pay  the 
amount  of  them.  If  he  has  become  so  liable,  the  facts  which  make  him  so 
liable  should  be  set  forth  {Lienan  v.  Lincoln,  2  Duer,  670).  A  statement  of  a 
cause  of  action  as  thus  was  held  sufficient :  the  plaintiff  alleges  that  the  said 
intestate  at  the  time  of  his  death  was  indebted  to  the  plaintiff  in  the  sum  of 
$6,000,  for  money  had  and  received  by  the  said  intestate  to  the  use  of  the 
plaUitiff,  and  that  no  part  thereof  has  been  paid  to  the  plaintiff.  {Adams  v. 
33<%,  12  How.  826).  Where  the  complauit  stated  that  plaintiff  was  the  owner 
of  certain  vessels,  and  had  paid  certain  moneys  as  hospital  moneys  to  the  au- 
thorities of  the  State  of  New  York,  which  they  subsequently  directed  to  be 
repdd,  that  thereupon  defendant,  as  the  agent  of  the  plaintiif,  received  from 
said  authorities  a  large  portion  of  said  moneys,  to  the  amount  of  $1,650 ;  that 
payment  of  said  moneys  had  been  demanded,  and  defendant  had  not  paid  any 
part  thereof;  a  motion  to  make  the  complaint  definite  and  certain  was  denied ; 
and  it  was  held  that  the  defendant,  if  he  desired  more  specific  informatioii 
must  obtain  it  by  means  of  the  bill  of  particulars  {Shman  v.  Sehmidiy  8  Abb.  5 
See  Boies  v.  CM,  6  Bosw.  29). 

b.  Where  a  carrier  or  other  party  has  goods  which  he  refhses  to  deliver  to 
the  owner  unless  paid  an  illegal  demana,  and  the  owner  of  such  goods  pays 
such  demand  to  obtain  the  goods,  he  may  recover  the  amount  paid  as  money 
had  and  received  {Harmony  v.  Bingham,  2  Keman,  90).  It  is  not  a  voluntary 
payment  If  a  payment  is  voluntary,  it  cannot  be  recovered.  Money  paid  on 
a  tax-collector's  warrant,  there  being  no  misrepresentation  or  mistase  of  fiict, 
cannot  be  recovered  on  its  being  ascertained  that  there  was  a  defect  in  the 
assesspient,  renderingthe  tax  void,  which  appeared  from  the  warrant  {Harlem 
R  B.  Co,  V.  Marsh,2Kernm,  308 ;  and  see  HiU  v.  Supervisors  of  Livingston  €kf, 
id,  52 ;  Unwin  v.  Leaper,  1  Man.  &  G.  748). 

c  A  bailee  or  depositary  is  not  liable  to  an  action  until  a  demand  and 
refusal.  Therefore,  when  money  is  left  with  another  in  naked  deposit,  for 
the  benefit  of  the  owner,  the  latter  cannot  maintain  an  action  to  recover  It 
until  a  demand  has  been  made  upon  the  depositary  to  restore  it,  and  he  refused 
so  to  do  {Ph4ps  V.  Bostmck,  22  Barb.  318). 

d  Where  money  is  paid  }yj  mistake,  in  an  action  to  recover  it  no  demand  of 
its  return  need  be  alleged  {UOca  B'k  v.  Van  Giesen,  18  Johns.  485). 

e.  In  an  action  by  a  purchaser  to  recover  money  paid  in  part  execution  of  a 
contract  which  has  been  rescinded  by  the  venddr,  the  plaintiff  is  not  obliged 
to  allege  a  tender  or  readiness  to  pay  the  price  agreed  upon  {Ma*ne  v.  King,  8 
Barb.  535). 

/  Where  a  plaintiff  sued  in  tort  for  the  convcrmon  of  a  promissoiy  note, 
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hdd  that  after  trial  and  ah  appeal,  the  complaint  could  not  be  amended  so  as  to 
make  the  action  one  to  recoyer  tbe  ayidlB  of  such  note  as  money  had  and 
receiyed  (Andrew  y.  Band,  16  Barb.  688).  And,  where  the  plaintiff  as  one 
cause  of  action  claimed  to  recoyer  the  poBsession  of  a  draft  which  he  alleged 
to  belong  to  him,  and  to  be  wrongfully  detained  by  the  defendant,  and  as  a 
second  cause  of  action  claimed  to  recoyer  possession  of  $7,250  of  money  which 
he  alleged  to  be  his  property,  wrongfully  detained.  At  the  trial  he  proyed 
that  the  defendant,  as  his  agent,  had  sold  a  quantity  of  porlc  and  receiyed 
therefor  the  draft  claimed,  which  he  procured  to  be  discounted,  and  had  the 
money  put  to  his  own  credit  in  bank ;  after  he  had  done  so,  the  plaintiff 
demanded  of  him  the  draft  or  the  ayails  thereof,  and  the  defendant  refused  to 
deliyer  same.  Upon  this  proof  the  plaintiff  claimed  to  recoyer  as  upon  con- 
tract, the  money  due  from  defendant,— held  he  could  not  do  this,  and  was 
nonsuited  (Wa&er  y.  Bennett,  16  N.  Y.  250). 

a.  Under  a  complaint  for  mongr  had  and  receiyed,  a  plaintiff  may  recoyer 
money  deposited  with  a  stakeholder,  to  abide  a  result,  the  subject  of  a 
wagpr  (CtMaley  y.  Beese,  6  Barb.  658).  Or  the  plamtiff  may  complam  spedally. 
For  the  form  of  a  special  complaint,  see  6  Barb.  658,  and  p.  179  b,  ante. 

See  ChnstabU,  anU,  p.  212  t. 

b.  Where  a  person  not  an  attorney  or  foreign  &ctor,  entrusted  by  the  owner 
with  a  note  against  a  third  party,  for  collection,  receiyes  the  money  thereon,  but 
n^lects  to  pay  it  oyer,  an  action  may  be  maintained  against  him  for  the 
money  collected,  without  any  preyious  demand  (Hickok  y.  Miekok,  18  Barb.  682). 
And  where  a  person  receiyes  money  to  remit  to  another,  and  he  M\s  to  remit, 
he  becomes  liable  to  an  action  without  any  demand  (Staeey  y.  Oraham,  4  Ker- 
nan,  497). 

6,  A  foreign  fiictor  is  not  liable  to  an  action  for  the  proceeds  of  sales  made 
by  him  for  account  of  his  principal  on  commission^  until  a  demand  made  by 
the  principal  or  instructions  to  remit  Therefore,  m  an  action  against  a  for- 
eign tadoT  to  recoyer  the  proceeds  of  sales  effected  by  him,  the  complaint 
must  allege  a  demand  and  reftisal  before  action  commenced  (Wdlden  y.  Orc^, 
2  Abb.  8^ ;  S.  C,  4  E.  D.  Smith,.  490) ;  and  the  rule  applies  to  a  domestic  &o- 
%oT{Bairdy.  Walker,  12  Barb.  298 ;  Brink  y.  Dolsan,  8  Mi  887 ;  and  see  Ljfle  y. 
Murray,  4  Sand.  590 ;  Hmback  y.  MuUman,  2  Duer,  252).  In  B&nia  y.  Crou  (6 
CaL  29),  a  complaint  for  money  had  and  receiyed,  which  did  not  allege  a  de- 
mand, was  held  bad  on  demurrer ;  and  in  an  action  against  an  agent  for  not 
accounting,  it  was  held  a  request  to  account  and  pay  oyer  must  be  alleged 
(BushneU  ▼.  IPCkmly,  7  CaL  421).  Where  goods  are  left  with  a  mercantile 
firm  to  sell  on  commission,  and  a  demand  is  subsequently  made  by  the  owner 
on  a  member  of  the  firm  for  the  goods  or  a  settlement,  which  is  not  complied 
with,  that  is  a  sufQcient  demand  to  authorize  a  suit  (Baird  y.  Walker,  12  Barb. 
288).  For  a  demand  on  one  of  two  Joint  debtors  is  a  demand  on  both  (Oieder 
y.  Aeoeta,  5  Selden,  285).  Where  a  complaint  alleged  that  the  defendant  was 
the  treasurer  of  the  plaintifik,  and  "'that  the  defendant  is  indebted  to  the  plain- 
ti£b  $5,800  for  money  receiyed  by  the  defendant,  while  acting  as  such  treasur- 
er," and  then  set  forth  the  items  receiyed  and  the  dates  when  receiyed,  the 
defimdant  demurred  on  the  nound  that  facts  siiflbcient  to  constitute  a  cause  of 
action  were  not  stated,  and  it  was  argued  that  before  the  plaintiffs  could  main- 
tain an  action,  they  must  haye  demanded  the  balance  in  the  defendant's  hands, 
and  a  demand  should  haye  been  alleged.  The  demurrer  was  oyerruled ;  and 
the  court  said,  **  If  the  defendant  is  not  liable  until  demand  made  on  him,  the 
allegation,  as  a  matter  of  fact,  that  he  is  indebted,  and  a  statement  of  the  mon- 
eys receiyed,  is  an  allegation  that  all  that  is  essential  to  make  him  indebted 
has  lieen  done,  and  consequently  that  a  demand  has  been  made  (Second  A9.  B. 
R.  y.  Coleman,  24  Barb.  800). 

d.  Money  lent— [The  material  allegations  are  (1)  that  money  was  lent ;  (2)  it 
has  not  been  repaidj  It  is  not  necessary  to  allege  that  the  loan  was  at  the  de- 
fendanfs  request  (VietorsY.  Dame,  1  Dowl.  &  ll  984;  12  M.  &  W.  760). 

e,  A  complaint  by  assignees  of  a  chum,  stating  the  cause  of  action  thus: 
**  The  defbidant  was  indebted  to  one  James  Wmtney  on,  &a  in  the  sum  of 
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JliOtf,  behu;  a  Manoe  of  aoeooiit4iie  fimnnid  defendant  to  said  Whtoey  on 
an  account  kh-  money  lent  b?  said  Whitney  to  said  defenduit,  and  for  money 
paid  by  said  Whitney,,  to  ana  for  the  nse  oi  said  defendant,  and  at  his  reqaest, 
was,  on  motion  that  the  same  be  made  more,  definite  and  certain,  held'  to  be 
soffldent,  and  that  if  the  defendant  had  **  any  doubt  as  to  the  items  in  respect 
to  which  a  recovery,  is  sought,  his  remedy  is  to  demand  a  copy  of  the  account 
constituting  the  cause  of  action  stated  in  the  complaint''  {Gtuuipp  v.  W/Uppls, 
1  Abb.  107 ;  4  Duer,  610).  A  complaint  which  alleged  that  the  ddendant  was  in- 
d^>ted  to  the  plaintiff  in  the  sum  of  $4,500  for  money  lent  and  for  money  found 
due  from  the  defendant  to  the  plaintiff  on  an  account  stated,  was,  on  motion 
that  it  foe  made  certain,  held  defectiye  in  not  alleging  with  sufficient  certainty 
iHiether  the  plaintiff  sought  to  recover  on  one  or  two  causes  of  action,  and  u 

gK>n  two,  wtuit  sum  wa^  claimed  to  be  due  upon  each  (Clark  v.  iMeu.  ^ 
uer,  645). 

4L  The  plaintiff  lent  the  defendant  money,  and  received  from  the  defendant 
shares  in  a  company  as  a  security,  and  agreed  to  give  twenty-one  days'  notice 
to  the  defendant  before  proceeding  to  compel  the  repayment  of  the  loan,  or  of 
any  part  thereof,  and  upon  repayment  of  anv  part  of  the  loan,  to  give  back  a 
proportionate  amount  of  shares ;  held,  that  after  twenty-one  days  me  plaintiff 
was  not  bound  to  declare  specially,  averring  a  tender*  of  the  snares,  but  that 
he  might  declare  in  the  usual  form  for  money  lent  (8  Bing.  N.  0.  787;  Seattr. 
fMter,  1  Q.  A  D. 


b.  Money  Paid. — [The  material  allegations  are,  (1)  mon^  paid'  to  nse  <^ 
defendant ;  (2)  at  his  request ;  (3)  it  has  not  been  repaid.]  If  one  person,  with- 
out a  compulsion  of  law,  or  le^  obligation,  pay  the  debt  of  another  withoot 
a  previous  request,  the  debtor  is  not  liable  for  the  amount  thus  paid  {Barthoh- 
fMw  V.  Jojcksan,  20  Johns.  28  iDunJbar  v.  Wittiains,  10  id,  269 ;  UeameY.  Kerne, 
6  Bosw.  584 ;  and  see  7  M.  A  W.  489).  Therefore,  to  recover  for  moneypaid, 
it  must  be  alleged  to  have  been  paid  at  the  request  of  the  deftodanL  Where 
an  indorsee  of  a  note  has  paid  up  the  whole  note  and  become  the  legal  owner  of 
it,  he  can  either  sue' the  endorser  on  the  note,  or  for  money  paid.  But  if  he 
has  only  paid  the  note  in  part,  he  cannot  sue  thereon,  but  may  sue  the  en- 
dorser or  maker  for  the  money  actually  paid  for  him  at  his  request  (Baker  v. 
MaHin,  3  Barb.  685;  2%^  v.  Orcee,  9  id  ^Q^\  Barker  v.  Camdy,  16  id.  177; 
and  see  Neaee  v.  Mereer,  16  id,  818). 

c.  A  joint  action  by  a  subsequent  indorser  against  separate  prior  indorsees 
for  money  paid  for  the  use  of  the  defendants,  cannot  be  maintsdned  {Barker  v. 
Gwmdy,  16  Barb.  177). 

d  In  an  action  to  recover  money  all^^  to  have  been  paid  by  the  plaintiff 
as  surety  for  J.  V.,  upon  notes  riven  by  J.  V.  to  L.  J.,  and  signed,  by  the 
plaintiff'^and  the  defendants  and  H.  Y.,  as  co-sureties,  the  complaint,  after 
aH^ng  the  facts,  among  others,  that  he  had  paid  the  amount  of  the  notes» 
alleged  that  none  of  the  money  had  been  repaid  to  him  bv  H.  V.  or  by  the  de- 
fendants ;  nor  had  the  portion  he  was  entitled  to  collect  of  his  co-sureties  been 
repaid  to  him  by  any  person,  but  part  thereof  was  still  due.  A  motion  by  the 
defendants,  requiring  tlie  plaintiff  to  make  the  complaint  more  definite  and 
certain,  statins  what  part  of  the  money  paid  by  the  plaintiff  had  been  repaid^ 
and  how  much  was  remaining  due,  was  denied  on  the  ground  that  the  com- 
plaint did  not  admit  that  any  part  of  what  the  defendants  were  bound  to  con- 
tribute had  been  paid,  and  if  anything  had  been  paid  it  was  a  matter  of  defence 
(Van  Demark  v.  Van  Demark,  18  How.  872).  [The  defendant's  remedy  was  a 
motion  for  a  bill  of  particulars.~i?d] 

e.  Under  an  allegation  in  a  complaint  that  the  plaintiff  had  paid,  &c.,  mo- 
neys for  the  defen&nt,  evidence  to  charge  the  defendant  as  an  endorse  of  a 
promissorv  note  cannot  be  received.  Nor  can  such  evidence  be  received  in 
support  or  an  allegation  that  the  defendant  guaranteed  the  payment  of  the  note 
(CMtreU  v.  CkmkHn,  4  Duer.  45). 

/  Money  lost  by  Oomiog.— Bemble,  the  form  of  declaration  prescribed  bf 
2  bev.  Btat  847,  §  1,  would  comtitute  a  sufficient  coo^ilaint  and  as  to  what  is 
held  a  sufficient  complaint  (see  Betie  v.  Baehe,  14  AUx  279 ;  28  How.  197). 


Digitized  by 


Google 


^  Mfly  Snbd.    %.]  PARTNIBliS — PENALTIES.  285 

t 

<L  BartaeEa.— Two  finaB,  in  each  of  which  A.  was  a  partner,  stated  an  ao- 
eoQQt  of  their  matoal  dealings.  The  partn^^  in  the  creditor  firm—with  the 
^xoepdon  of  A.,  who  declined  to  be  a  plaintiff,  and  was  made  a  defendant— 
bpoaght  their  action  against  the  debtor  nrm ;  held  it  was  not  necessary  the  com- 
D^aiBt  should  propose  an  accounting  as  between  the  firms  (Cole  y.  B^nolds,  18 
Jf .  Y.  74). 

b.  When  a  complaint  contains  a  good  cause  of  action  upon  contract  against 
.asreral  defendants  who  are  partners,  it  is  not  rendered  demurrible  by  going 
on  to  allege  the  insolvency  of  the  defendants  and  the  confes^on  of  a  judgment 
by  them  to  defraud  their  creditors,  and  asking  for  an  injunction  and  a  receiver 
iM^er  Y.  Van  CoUem,  28  Barb.  280). 

^  A  complaint  which  set  forth  a  partnership  between  the  parties,  a  dissolu- 
tion, the  existence  of  unsettled  aooounts,  a  balance  in  favor  of  plaintiff,  and  de- 
mands an  accounting  and  judnnent  for  the  balance,  shows  a  sufQcient  cause 
<tf  action  (Lu^gton  v.  T<tfl,  10  Barb.  447). 

d.  Irfmitiail  PartnarahiiNft.— In  an  action  to  reach  and  distribute  the  assets  of 
afimited  partnerriiip— the  all^ations  of  the  complaint  to  show  that  the  plain- 
ts are  creditorB,  must  be  so  oefinite  and  specific,  as  to  inform  the  defendants 
wIku,  in  wliat  manner,  and  by  what  contracts  it  is  claimed  that  they  became 
iBdabted  to  the  pAaintsflfo  (Qroff  v.  KmuUiU,  10  Abb.  66). 

e.  Mayor,  Ao^  of  New  Tork. — In  actions  against  the  Mayor,  Aldermen 
attd  Oommonal^of  the  City  of  New  York,  it  must  be  alle^  in  the  com- 
plaint that  at  least  twenty  days  have  lapsed  since  the  claim  in  suit  was  pre- 
eented  to  the  comptroller  of  said  City  for  ac^ustment,  and  that  upon  a  secoikl 
demand  in  writing  made  on  said  comptroller  a^r  the  expiration  of  said  twenty 
dorrs,  the  said  comptroller  neglected  or  reftised  to  make  an  adjustment  or  pay- 
nent  (Uws  1860,  ch.  679,  g  2). 

/.  Partition  of  Pexsonal  Property.— ComphOnt  for  (linney  v.  SUiibmg,  28 
Barb.  290). 

g.  For  Pdoaltiea.— In  Morehouse,  owrseer,  ^.  v.  OriUey  (8  How.  481),  an  ac- 
tion for  the  recovery  of  penalties  imposed  by  statute  for  violations  of  the  ex- 
cise law,  the  complaint  set  forth  that  the  defendant  was  indebted  to  the  plain- 
tiflfe,  overseers,  &c.,  "  in  the  sum  of  $26 — ^penalty  incurred  by  sdd  defendant 
aL"  &C.,  **  for  violations  of  the  provisions  of  §  15,  title  9,  chapter  20  of  part  1 
of  the  revised  statutes,  between  the  Ist  of  October,  1852,  and  the  commence- 
ment of  the  action,  but  on  what  particular  day  the  plaintifis  are  unable  to 
state."  To  this  the  defendant  demurred,  alleging  for  cause  that  "  the  com- 
plaint did  not  state  the  place  where,  the  timet  when,  the  kind  or  quantity  of 
liquor  sold  by  the  defendant,  or  that  any  liquor  was  sold  by  defendant.*^  Bar- 
culo,  J.,  hdd  the  demiurer  well  taken,  and  adjudged  the  complaint  insuflB- 
€ient,  observing  that  it  would  have  been  good  under  the  provisions  of  the  re- 
vised statutes  (2  R  8.  482,  §  10),  which  specially  authorizes  such  a  form  of 
ideading,  but  that  that  provision  had  been  abrogated  by  §  140  of  the  code,  and 
that  the  complaint  should  have  set  forth  the  facts  constituting  the  cause  of  ac- 
tion. In  a  subsequent  case,  The  Peopls  y.  Bennett  (5  Abb.  384;  aff'd  6  Abb. 
a43),  also  an  action  to  recover  a  penalty  imposed  by  statute,  the  complaint  al- 
leged that  the  defendant  on,  Ac.,  that  aay  being  Sunday,  at,  &c,  did  publicly 
keep  Intoxicating  liquors  contrary  to  the  provisions  of,  &c  (describing  the 
gtatutc),  whereby  the  defendant  was  indebted  to  the  plaintiffs  in  the  sum  of 
|50  for  the  benefit  of  the  police  contingunt  fund.  On  a  motion  by  the  defen- 
ant  to  set  aside  the  complaint  for  irregularity,  Birdseye,  J.,  considered  that  in- 
asmuch as  Justice  Barculo,  in  Morehouse  v.  Orilley  (supra),  apparently  did  not 
have  brought  to  his  notice  §  471  of  the  code,  that  case  could  not  "  well  be  con- 
sidered a  decisive  authority,  *  ♦  ♦  *  the  consideration  of  the  question 
being  manifestly  incomplete,"  and  he  held  that  the  provisions  of  2  R  8.  482, 
i  10  were  still  m  force.  This  last  decision  was,  we  are  infonued,. affirmed  on 
^peal  at  general  term,  and  seems  to  accord  with  Rk  of  Qenesee  v.  PaU^m 
Ek  (8  Keman,  314 ;  ante,  p.  179  a). 

Tl  In  penal  actions  founded  on  a  statute,  a  reference  to  the  statute  is  nsu- 
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ally  but  not  neceeBuily  {Brown  v.  Barman,  81  Barb.  610),  made  for  the  pur- 
pose of  informing  the  defendant  distinctly  of  the  nature  and  character  of  the 
ofiience  (Shaw  v.  Tobias,  8  Corns.  190) ;  and  in  cases  where  no  general  form  of 
comphuDing  is  given,  the  plaintiff  must  set  forth  the  particular  acts  and  omis- 
sions which  constitute  the  cause  of  action ;  and  where  the  general  term  allow- 
ed by  2  R  8.  482,  §  10,  is  resorted  to,  the  section  of  the  statute  imposing  the 
penalty  must  be  accurately  referred  to  (?%«  Poople  y.  Brooks,  4  Denio,  400; 
dole  V.  Smith,  14  Johns.  193;  Bigelow  v.  Johnson,  18  id.  428;  and  see  17  Wend. 
86).  But  omitting  to  refer  to  the  statute  is  a  defect  in  form  only  {(yMallw  y. 
Beese,  6  Barb.  658). 

a.  Where  a  statute  provided  that  in  actions  for  penalties  it  should  be  lawftil 
to  declare  generally,  stating  the  section  of  the  act  under  which  the  penalty 
was  claimed,  held  that  it  was  sufficient  to  refer  to  the  section  by  its  number 
(C%  of  Utica  y.  Biehardson,  6  Hill,  300). 

b,  A  public  statute  need  not  be  recited  or  referred  to  in  pleading,  and  all 
that  seems  material  is,  that  enough  be  stated  to  bring  the  case  within  it  (Oar- 
ris  y.  IngaUs,  12  Wend.  70 ;  Bofyard  v.  Smi£h,  17  t<l  88;  Qodei  y.  Oowdsy,  1 
Duer,  182 ;  Bogardus  v.  Triniti/  Church,  4  Paige,  197 ;  (Vfo  v.  Jessup,  10  How. 
524).  Where  the  act  prohibited  is  not  an  ofifence  at  common  law,  the  com- 
plaint should  conclude,~against  the  form  of  the  statute  (The  People  y.  Barton^ 
6  Cow.  290).    See,  Injuries  causing  death. 

e.  In  pleading  a  statute  which  is  required  to  be  passed  by  a  three-fifth  yote, 
it  is  not  necessary  to  allege  that  such  a  vote  was  had :  an  averment  that  the 
statute  was  passed  is  sufficient  (Wolfe  y.  Supers,  of  Bichmand,  11  Abb.  270 ;  19 
How.  870). 

d.  The  complaint  need  not  negative  a  proviso  in  the  section  givinjr  the  pen- 
alty, fhmishing  mere  matter  of  excuse  (Bennett  v.  Eurd,  8  Johns.  488 ;  ShMm 
y.  Clarke,  1  ui.  518;  Tedy.  Iibnda,Aid.  4108;  HaHY.  Cleis,Sid.Al).  But  where 
a  statute  declares  an  act  unlawfhl,  and  makes  an  exception  in  the  enacdng 
<;lause  and  not  in  the  proviso,  the  exception  must  be  negatived  (JPHrst  B(^[ftist 
Church  V.  Schenectady  R  R  Comp.,  6  Barb.  819.  See,  ante,  p.  200  6/  and  see 
DesOer  Plank  Boad  v.  AUen,  16  Barb.  15 ;  Washburn  v.  FratMin,  28  Barb.  27). 

e.  If  one  statute  imposes  a  penalty  on  a  public  officer  for  every  refhsal  to 
perform  his  duty,  and  another  statute  imposes  a  duty,  in  a  complaint  for  the 
penalty,  it  would  be  sufficient  to  refer  to  the  former  statute  only  (Morris  y.  ^e 
People,  8  Denio,  881). 

/.  In  a  comphiint  for  usinff  unUwfhl  weights  (1  R  S.  779,  §  87),  it  is  not 
necessary  to  allege  that  the  defendant  knmnngly  used  them  (Bayard  v.  BmiiK. 
17Weni88).. 

g.  Tor  a  oanse  of  aotion  given  by  statute. — In  a  complaint  for  a  cause  of 
action,  given  by  statute,  it  is  not  necessary  to  refer  to  the  statute,  nor  to  allc»e 
that  the  cause  of  action  arose  after  the  passage  of  the  law ;  all  that  is  requisHs 
is  to  state  a  time  when  the  cause  of  action  arose  subsequent  to  the  time  when 
the  law  went  into  operation :  the  time  thus  stated  will  be  deemed,  prima  fUeie, 
the  true  time ;  and  although  the  parties  are  not  bound  by  the  all^tion  as  to 
time,  yet  if  it  should  appear  by  the  evidence  that  the  transaction  occurred  at  a 
time  not  within  the  statute,  it  will  be  ground  for  a  nonsuit  (Brown  v.  Bdrmon, 
21  Barb.  510 ;  and  see  QMaJOey  v.  Beese,  6  Barb.  658). 

A.  In  an  action  which  is  not  founded  upon  and  did  not  exist  at  common 
law,  but  is  based  wholly  upon  the  statute,  there  must,  in  order  to  sustain  the 
action,  be  a  positive  allegation,  not  only  of  the  acts,  but  of  the  qualifications* 
if  any,  prescribed  by  the  statute.    (Id.) 

i.  But  where  the  statute  ^ving  the  cause  of  action  prescribes  what  the  plain- 
tiff shall  state  in  his  complaint,  and  requires  a  reference  to  be  made  to  the 
statute,  in  such  a  case  the  statute  requirement  must  be  complied  with,  or  the 
pUdntiff  cannot  recover  (See  Sehroeppett  v.  Coming,  2  Coms.  182 ;  and  see  17 
Wend.  86). 

f.  Complaint  against  railroad  company  for  not  ringing  bell  on  approacfalnf 
a  croiwine  ( Wilson  v.  Rochester  d  Syracuse  R  R  O?.,  16  Barb.  167). 
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See,  B(mdSy  Oommm<nuer$  qf  ^hways.  Injury  causing  death,  PnuUiie$y  Pub- 
He  (ffieeTy  Baikroad  act 

a.  To  recover  personal  prcq>erty.~An  action  to  recover  possession  of  per- 
sonal property  will  lie,  although  the  goods,  the  subject  of  the  action,  hare 
been  previously  transferred  by  the  defendant  to  some  other  person,  and  are 
Bot  nnder  the  manual  control  of  the  defendant  at  the  time  the  action  is  com- 
menced ( Fan -Yesto  v.  Conooer^  20  Barb.  547).  This  was  the  conclusion  the 
general  term  arrived  at  (but  see  Nash  v.  Fredericks^  12  Abb.  147).  In  one  case, 
where  the  complaint  alleged  that  the  defendant  had  become  possessed  of  and 
wrongfully  detained  from  the  plaintiff  twelve  tx)ns  of  hay,  the  pr6perty  of  the 
plaintiff,  and  demanded  that  the  defendant  might  be  adjudged  to  oeliver  it  up 
to  the  plaintiff.  The  answer  was  a  general  denial.  It  appeared  on  the  triid 
that  the  defendant  had  never  had  possession  of  the  hay,  and  was  only  con- 
nected with  it  by  having  bid  for  it  at  public  vendue  and  been  declared  the 
purchaser ;  that  at  the  time  of  the  sale,  the  hay  in  question  was  mixed  with 
other  hay,  and  there  had  been  no  delivery  of  it  to  the  defendant  The  plain- 
tiff was  nonsuited,  and  on  refusing  a  motion  to  set  aside  the  nonsuit,  Harris, 
J.,  said,  "  To  sustain  an  action  for  the  wrongful  detention  of  personal  property 
and  for  delivery  thereof,  it  must  appear  that  at  the  time  of  the  commencement 
of  the  action  the  defendant  had  such  control  over  the  property  that  he  might 
have  delivered  the  possession  to  the  plaintiff.  A  wrongful  with  holding;  im- 
plies a  power  to  deliver  "  (Mwood  v.  Smithy  9  How.  628).  And  the  same  Judge 
expressed  himself  to  the  like  effect,  Mamoeil  v.  Famum,  (7  id,  236). 

h.  In  an  action  to  recover  personal  property,  the  complaint  was  in  effect 
that  plaintiff  on,  &c.,  was  lawfully  possessed,  as  of  his  own  property,  of  a 
watch  of  the  value,  &c,  and  that  on,  &c.,  at  &c^  he  did  lend  said  watch  without 
any  consideration  therefor,  to  defendant  for  the  space  of  four  day<»,  and  de- 
fendant promised  within  that  time  to  return  said  watch  to  plaintiff;  but  de- 
liendant,  intending  to  defhiud  plaintiff,  had  not  re-delivered  said  watch  to  him, 
although  often  requested  so  to  do,  but  had  converted  same  to  his  own  use.  Ac 
The  defendant  answered,  he  is  not  informed  and  cannot  state  whether  plain- 
tiff on,  &c,  was  possessed,  as  of  his  own  property,  of  said  watch,  and  further 
specifically  denies  that  plaintiff  on,  &c.,  aid  leave  such  watch  with  defendant 
for  any  period,  witli  the  promise  of  defendant  to  return  same  to  plaintiff;  and 
defendant  denies  all  fraudulent  intent  on  his  part  towards  plaintiff,  or  any 
unlawfbl  conversion  of  said  watch  to  his  own  use ;  and  further,  that  plaintiff 
on,  &c,  at  &c.,  for  a  full  consideration  agreed  to  be  paid  defendant  to  plain- 
tiff, sold  and  delivered  said  watch  to  defendant  It  was  held  that  it  did  not 
appear  that  the  watch  came  to  the  hands  of  tlie  defendant  otherwise  than  by 
the  allegation  that  the  plaintiff  lent  same  to  him.  The  allegation,  therefore, 
was  material.  For  although  a  general  allegation  that  defendant  had  the  watch 
in  his  possession,  without  showing  how,  would  have  been  sufficient,  yet,  as 
the  plaintiff  had  chosen  to  make  the  allegation  in  that  form,  and  in  none  other, 
the  allegation  was  an  issuable  one.  The  denial  in  the  answer,  of  that  allega- 
tion of  Uie  complaint,  was  bad  in  form— might  be  strictly  true,  and  yet  be  only 
a  denial  of  the  time  when  the  loan  was  made — still  it  controverted  the  all^;a- 
tion  of  the  complaint  It  might  on  motion,  have  been  struck  out,  or  required 
to  be  made  definite  and  certam  (Elton  v.  Markham,  20  Barb.  84S). 

e.  A  complaint  which  allied  that  the  defendmita  became  possessed  of  and 
wrongfully  detained  from  the  plaintiff  the  goods  and  chattels  described  in  the 
schedule  annexed,  to  the  value  of  $1,500,  and  demanded  judgment  for  that 
amount,  was  held  after  verdict  to  state  facts  sufficient  to  constitute  a  cause  of 
action ;  and  semble  that  it  would  have  been  good  on  demurrer,  and  was  not  even 
liable  to  objection  for  want  of  definiteness  or  certainty  {Hunter  v.  Hudson  Biner 
Iron  and  Machine  Co.,  20  Barb.  493).  Questioned  by  Bosworth,  J.,  in  AUen  v. 
Wmeox,  M.S.  Were  the  plaintiff  claimed  as  the  assignee  cf  a  right  of  action 
which  had  accrued  to  his  assignor  by  a  conversion  by  the  defenaant  of  per- 
sonal property  of  such  assignor.  Answer,  general  denial,  and  other  defences. 
On  the  trial  the  conversion  alleged  was  proved,  but  it  w^s  not  proved  that 
After  the  assignment  to  the  plainoff  he  had  made  any  demand  on  the  defendant : 
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and  on  this  gronnd  the  defendant  moved  for  a  nonsnit  'Hie  motion  ima 
denied.  On  appeal  to  the  court  of  appeals,  it  was  said,  **  No  demand  or  re- 
fusal was  necessary  to  maintain  the  actiom  Bj  the  assignment  the  plaintiff 
saccededto  all  the  rights  of  the  assignor^  this  is  a  necessary  consequence  of 
the  assignability  of  the  claim,  as  distinguished  from  the  property  converted 
(1  Selden,  844 ;  McKee  v.  Judd,  2  Keman,  626).  If  the.  assignment  bad  been 
of  the  property,  the  conversion  before  the  assignment  would  not  have  enured 
to  the  assignee  {Baumian  v.  Baton,  24  Barb.  5!^ ;  Mek8  v.  Oleoeland,  89  Barb. 
578) ;  and  a  demand  subsequent  to  the  assignment  would  have  been  necessary 
{Sherman  v.  Bldon,  1  Hilton,  178). 

a.  The  innocent  holder  of  the  personal  property  of  anotl»er  cannot  be  said 
to  have  converted  it,  i.  e.  to  wrongfully  withhold  it  from  the  owner,  until  It 
has  been  demanded  of  him  by  the  owner  and  he  has  refused  to  deliver  it,  or 
until  by  some  act  of  his  he  has  rendered  the  demand  and  refusal  an  idle  ceror 
mony ;  and  there  cannot  be  a  conversion  unless  by  an  act  done  with  intent  to 
convert  it  to  his  own  use  or  that  of  some  third  person,  or  unless  the  act  had 

.  the  eflFect  to  destroy  it  or  to  change  its  quality  {Pbuldes  v.  WiUougMy,  8  M.  A 
W.  540;  TaJOman  v.  Tarck,  26  Barb.  167;  Seovia  v.  Onffiih,  2  Kernan,  5161 
Where  the  taking  is  wrongful  no  demand  is  necessary  before  action  (K  71 
Oar  Oa  Go.  v.  Richmond,  6  Bosw.  218;  10  Abb.  193 ;  Mom  v.  WaOcer,  2  Hilton, 
536);  but  where  defendant  obtained  possession  without  wrong  a  demand  is* 
necessary  (see  post,  Bequest  or  Demand).  In  FuUer  v.  Lewis  (18  How.  219; 
8  Abb.  383),  a^  reported,  Gierke,  J.,  is  made  to  decide  that  in  an  action  for  in- 
jury to  property,  the  fact  of  a  demand  and  refusal  must  be  alleged  in  the  com- 
plaint. The  report  is  very  meager,  and  does  not  state  the  form  of  tlie  com- 
plaint No  doubt  the  pleading  justified  the  decision;  but  the  demand  and 
reibsal  are  not  the  conversion,  but  only  the  evidence  of  \i(lBU  v.  CoveiU,  1  Coma 
524) :  unlawfuUy  converted,  is  a  question  of  fact  (Coveit  v.  UiU,  2  Selden,  881) ; 
and  fects,  not  evidence  are  to  be  stated.  To  charge  that  defendant  "  con- 
verted and  disposed  "  of  the  propertv  to  his  own  use,  is  the  "  usual  form  of 
alleging  a  conversion  of  a  chattel.  It  was  not  under  the  former  system,  and 
is  not  now,  necessary  to  state  the  manner  in  which  the  defendant  has  con- 
verted property  for  which  trover  is  broui;:ht,  but  the  simple  allegation  that  he 
has  done  so  is  sufficient"  The  allegation  that  the  defendant  has  converted  it 
[the  subject  of  the  action],  refers  to  some  act  by  which  the  property  could  bo 
converted  (Decker  v.  MaUhews,  2  Keman,  824). 

b.  Where  a  complaint  allied,  "  that  the  defendant  took  and  converted  to 
his  own  use  one  black  horse  of  the  value  of  $175,  the  property  of  A.  P. ;  that 
afterwards  said  A.  P.  sold  and  assigned  said  horse  to  the  plaintiff,  of  which  the 
defendant  had  notice ;  that  plaintiff  had  demanded  possession  of  said  horse, 
which  defendant  refosed ;  and  claimed  iudgment "  for  the  recovery  of  said 
property  and  damages  for  the  detention ,'^* — the  defendant  demurred  (1)  That 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  that 
the  conversion  alleged  was  before  the  assignment,  and  no  consideration  for 
the  assignment  was  alleged ;  (2}  That  several  causes  of  action  (trover  and  re- 
plevin) were  improperly  united ;  (8)  That  the  prayer  for  relief  should  have 
been  cither  for  delivery  or  damages,  and  not  both  unless  the  causes  of  action 
had  been  separately  stated.  On  appeal  to  the  general  term,  it  was  held,  re- 
versing the  decision  at  special  term,  that  the  complaint  was  sufficient ;  that 
the  allegation  as  to 'the  conversion  before,  the  assignment,  although  needless, 
did  not  essentially  affect  the  complaint,  or  make  the  action  equivalent  to 
trover ;  that  the  complaint  would  have  been  sufficient  if  it  had  stated  the  as 
signment,  and  that  the  defendant  had  possesion  of  and  wrongfullv  detained 
the  property,  and  prayed  delivery,  and  damages  for  detention.  That  .there 
was  no  misioinder  of  causes  of  action,  in  &ct,  no  joinder  at  all.  The  com- 
plaint set  forth  only  one  cause  of  action,  and  demanded  only  one  kind  of 
remedy.  That  it  was  not  necessanr  to  allege  any  consideration  for  the  assign- 
ment ( Vogel  V.  Babcoek,  1  Abb.  177). 

e.  An  administrator  may  sue  in  his  own  name  for  personal  property  of  hit 
intestate  converted  at  any  time  after  the  death  of  the  intestate,  even  before  thd 
grant  of  the  letters  of  administration  (3held(m  v.  Hoy  11  How.  15). 
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0.  A  nde  and  delirenr  of  pr^odB  procured  through  the  M^  npmB0cMtou$ 
of  the  yendce  in  regard  to  his  solvency  and  credit,  and  as  between  the  venclof 
and  vendee,  passes  no  title  to  the  ve^ee;  and  the  vendor  may,  without  axxf 
previous  demand  and  refusal,  main  tarn  an  action  against  the  vendee  to  recover 
possession  of  the  ffoods ;  and  in  such  a'oase  a  complaint  in  the  form  of  the  Ml 
declaration  in  replevin,  without  any  allegation  of  a  demand  of  the  goods  or  of 
the  circumstances  of  the  sale  and  deli venr,  is  sufficient  (HunUri,  Hudson  Mirer 
Iron  and  Machine  Co.,  20  Barb.  500).  If  the  goods  had  passed  into  the  hands 
•of  an  innocent  and  bona-fide  purchaser,  then  before  an  action  would  lie  for  the 
recovery  of  the  goods  from  him,  perhaps  a  previous  demand  and  refusal  might 
be  necessary.  (Id.)  But  although  the  vendor  maj/,  in  an  action  to  recover 
such  goods,  comphiin  in  the  form  used  in  replevin,  ]^et  the  defendaift  may  move 
to  hAve  such  a  complaint  made  definite  and  certain,  by  stating  the  fiicta  out 
of  which  the  cause  of  action  arose.    {Id,    See  ante,  p.  222  a,  b.) 

b:  If  the  plaintiff,  instead  of  complaining  in  tiie  general  form  as  used  in  n- 

g levin,  undertakes  to  state  the  focts  out  of  which  the  cause  of  action  arose, 
e  must  show  not  only  that  Uie  defendant  was  insolvent  at  the  time  of  the 
purchase,  but  that  the  defendants  knew  of  such  insolvency  {id. ;  MeCraeken  v. 
ChoUoeU,  4  Selden,  133) ;  nor  will  the  fact  that  the  vendee  knew  of  his  un- 
solvency  at  the  time  of  the  purchase,  be  alone  sufficient  to  vitiate  the  sale ; 
it  must  also  be  skoMm  eitlier  that  the  vendor  was  induced  to  part  with  his 
goods  by  tlie  faiee  representations  of  the  vendee  as  to  his  solvency,  or  that 
the  vendee,  remaining  silent  as  to  his  condition,  got  possession  of  the  goods 
without  any  intention  to  pay  for  them  (Buckley  v.  Arteher,  21  Barb.  585). 

e.  In  an  action  to  recover  damages  for  the  detention  of  personal  property, 
it  is  not  necessary  to  set  forth  the  plaintiff's  title  in  the  complaint  otherwise 
than  by  a  general  averment  of  ownership ;  and  under  such  an  averment  if 
controverted,  the  plaintiff  may  give  evidence  of  the  manner  in  which  he  ac- 
quired title  (Heine  v.  Anderson,  2  Duer,  318).  The  complaint  should  show  a 
wrongful  taking,  and  that  is  sufficiently  shown  b^  an  allegation  that  the  de- 
fendant took  the  property  of  the  plaintiff  and  unjustly  detained  it  Such  an 
allegation  imports  a  tortious  taking  (Childe  v.  Hart,  7  Barb.  370).  The  com- 
plaint must  also  allege  that  the  property  is  the  property  of  the  plaintiff,  and 
this  should  be  done  by  a  direct  and  traversable  averment,  and  not  by  allega> 
tions  of  the  evidence  of  ownership.  It  is  not  sufficient  to  allege  that  the 
plaintiff  is  entitled  to  the  possession  of  the  ffoods,  and  that  thev  are  the  pro- 
perty of  him,  the  pl^ntiff,  by  virtue  of  attacuments  duly  issued  by  justices  of 
the  peace,  and  delivered  to  the  plaintiff  as  a  constable,  to  be  executed  ( Vofk- 
denburgh  v.  Van  Valkenburg,  8  Barb.  217 ;  Bond  v.  MitcheU,  8  Barb.  804 ;  see, 
ttowevcr,  Kiesam  v.  Roberts,  6  Bosw.  154).  An  allegation  that  tlwj  plaintiff 
**  was  Uic  owner  and  entitled  to  the  immediate  possession  of  the  goods,"  was 
held  to  be  an  allegation  of  &ct ;  and  the  court  said,  *'  The  case  is  not  analogous 
to  those  in  which  the  averment  of  ownership  is  a  mere  conclusion  of  law  from 
the  facts  previously  stated.  The  averment  here  is  not  a  conclusion  of  law, 
for  no  facts  are  stated  from  which  such  a  conclusion  would  follow.  It  is  not 
a  conclusion  of  law,  but  affirmative  of  a  fact  (Davis  v.  Hoppoek,  6  Duer.  256). 
And  in  an  action  to  recover  real  property,  it  was  held  that  an  allegation  that 
*'  plaintiff  is  the  owner,"  was  an  allegation  of  fact  ( Waiter  v.  Loekwood,  23 
Barb.  233). 

d.  Under  a  complaint  for  taking  and  detaining  personal  propertv,  a  plaintiff 
cannot  enforce  a  specific  lien  upon  profierty  (OPas  v.  StU,  8  Barb.  103 ;  and  see 
Baker  Hcag,  3  Selden,  567). 

e.  A  declaration  in  replevin  in  the  cepit,  bad  to  show  a  wrongful  taking ; 
bnt  it  was  sufficient  to  all^e  that  the  defendant  took  the  property  of  tlio 
plaintiff  and  unjustly  detains  the  same.  Such  an  allegation  imports  a  tortious 
takfaig  (C%«t&  v.  Hart,  7  Barb.  870). 

■     /.  In  an  action  for  levjring  upon  property  exempt  from  execution,  It  Is  not 
necessary  to  all^  in  the  complaint  that  the  property  was  exempt  from  execu* 
tion  (fltow/w  V.  S>merindyk^,  4  JB.  D.  Smith,  418). 
ff.  Wherp  the  conipl.amt  in  an  action  to  recover  the  poflsession  of  peraonal 
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property,  alleged  the  yalae  of  the  property  to  be  "  abotU  $180/*  which  all^ga- 
uon  was  not  controverted  by  the  answer,  held  that  the  defendant  might  ahow 
the  true  value  of  the  property  ( Woodruff  v.  Cook,  25  Barb.  505). 

a.  Pnblio  offioer. — In  an  action  by  an  officer  of  a  foreign  corporation  in  his 
own  name,  on  a  bill  or  note,  the  property  of  such  corporation,  the  complaint, 
should  state  the  existence  and  terms  of  the  foreign  law  under  which  the  cor- 
poration was  organized,  and  which  authorizes  the  plaintiff  to  sue  in  its  be- 
half (Myers  V.  Maehado,  14  How.  149 ;  6  Abb.  198).  Thus  where,  in  such  a 
case,  the  complaint  alleged  that  the  plaintiff  was  a  public  officer  of  a  certain 
iMmkinff  company,  duly  created  by  the  lawd  of  Great  Britain,  and  as  such 
was  "  duly  authorized  "to  commence  an  action  on  behalf  of  said  bank,  and 
that  the  action  was  for  the  benefit  and  on  behalf  of  said  bank,  on  icmurrer  for 
defect  of  parties,  it  was  held  that  tlie  averment  that  the  plaintiff  was  **  duly 
authorized"  was  not  an  averment  of  a  fact,  but  of  a  conclusion  of  law,  and 
that  the  complaint  was  also  defective  in  not  setting  forth  the  existence  and 
terms  of  the  statute  under  which  the  bank  was  organized,  and  which  gave  the 
plaintiff  authority  to  sue  (Id, ;  see  Commissioners  of  Highways), 

h,  Complahit  in  action  to  try  the  right  to  an  office  (The  PeopU  y.  Ryder ^  16 
Barb.  870). 

c.  Railroad  act— In  an  action  mider  the  railroad  act  of  1850,  against  a 
stock-holder  to  recover  for  services  performed  for  the  railroad  company,  the 
complaint  must  show  that  the  services  were  rendered  by  a  laborer  or  serwmt 
to  the  company  (Bouttceil  v.  Townsendy  87  Barb.  205> 

d.  Complaint  against  railroad  company  under  section  53  of  the  General 
Rail  Road  Act  (Hempstead  v.  N.  7.  Central  R  R.  Go,,  28  Barb.  486). 

Bee  Actions  given  hy  statute. 

/.  Railway  mortg^sa. — Requisite  of  a  complaint  in  an  action  by  a  trus- 
tee respecting  the  trust  fund  arising  under  a  railway  mortgage  (Goe  v.  Beck- 
mth,  10  Abb.  296). 

g,  Reoognisanoe. — ^The  complaint  need  not  set  out  the  &cts  which  show 
the  officer  had  jurisdiction  (Champlain  v.  The  People^  2  Coms.  88 ;  The  People 
v.  AfHUs,  5  Barb.  511 ;  The  People  v.  Kane,  4  Denio,  530) ;  nor  the  order  direct- 
ing the  prosecution  of  the  recognizance  (The  People  v.  Blankman,  17  Wend.  • 
252).  Ii  the  recognizance  was  Uken  out  of  court,  the  complaint  should  allege 
that  it  was  filed  and  recorded  in  court  (The  People  v.  Vash  Epps,  4  Wend.  887) ; 
but  this  requirement  is  satisfied  by  a  reference  to  the  recognizanoe  as  a  re- 
cord (The  People  v.  Huggins,  10  Wend.  464).  It  seems  it  should  be.  alleged  that 
the  defendant  s  default  for  not  appearing  was  entered  of  record,  and  that  the 
bail  did  not  produce  him ;  but  these  particulars  are  imported  in  an  averment 
that  the  principal,  though  called,  did  not  appear.  (Id,) 

K  By  Seneca  Nation  of  Indiana. — An  action  brought  by  the  Seneca  Na- 
tion of  Indians  in  their  own  name,  upon  a  promissory  note  given  and  made 
payable  to  them,  may  be  sustained ;  and' it  is  not  necessary  that  they  should 
aver  their  act  of  incorporation,  or  their  authority  to  sue  in  courts  of  this  State 
(The  Beneea  Nation  of  Indians  v.  Tyler,  14  How.  109). 

>.  To  set  aside  fraudtdent  dead.— In  a  complaint  to  set  aside  a  firaudulent 
deed,  it  insufficient  to  charge  that  the  assignment  was  made  to  hinder,  de- 
firaud  and  delay  the  creditors  of  the  assignor,  and  that  it  is  therefore  teudu- 
lent  and  void;  it' need  not  point  out  the  particular  features  or  clauses  of  the 
deed  which  are  objected  to  (Jessup  v.  Hulse,  29  Barb.  539).     Where  a  com- 

Slaint  alleged  that  on,  &a,  P.  was  owner  of  certain  real  estate,  that  on  that 
ay  the  plaintiff  commenced  an  action  against  him  for  debt,  and  sued  out  an 
attachment  against  bis  property,  as  an  absconding  debtor,  and  delivered  same 
to  the  sheri^,  who  attached  Uie  real  estate  of  F. ;  that  plahitiff  obtained  a  Judg- 
ment in  said  action,  docketed  the  same,  issued  execution  thereon,  on,  Ac ; 
that  sheriff  satisfied  a  portion  of  the  Judgment  out  of  the,  personal  property  of 
If. ;  that  on,  Ac  (a  day  prior  to  the  issuing  the  attachment),  F.  assigned  all  his 
property  to  the  defendant,  who,  under  such  *  assignment,  claimed  to  hold 
same ;  that  such  assignment  was  fi^udulent  and  void,  and  made  with  intent  to 
hhider,  delay,  or  demud  the  creditors  of  F.,  and  particularly  the  plaintiff;  and 
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pnjed  Jadgment  that  the  aesignment  should  be  set  aside,— held  that  it  did  not 
state  facts  sufficieut  to  rx)n8titute  a  cause  of  action  ( WHsan  y.  Fargffih^  24  Barb. 
108 ;  and  see  Amer,  Ex.  Bank  v.  Webb,  15  How.  193). 

a.  Where  an  application  is  made  to  the  discretionary  power  of  a  court  of 
equity,  as  for  the  delivering  up  and  cancelling  a  written  instrument,  the  special 
circumstances  that  alone  justify  the  exercise  of  such  a  power  must  be  set  forth 
in  the  complaint,  since  these  are  emphatically  the  -facts  which  constitute  the 
cause  of  action  (Field  v.  Holbrook,  14  How.  104 ;  8  Abb.  377). 

b.  In  an  action  to  set  aside  an  assignment  for  f^ud  appearing  on  its  face» 
the  complaint  is  sufficiently  definite  and  certain  if  it  states  the  circumstances 
under  which  the  assignment  was  made,  sets  forth  the  assignment,  and  alleges 
that  it  is  fraudulent  and  void  on  its  face.  The  reasons  why  it  is  deemed  void 
need  not  be  stated  (Hastings  v.  Thurston,  10  Abb.  418). 

<^  T6  set  aside  judgmant— Requisites  of  a  complaint  in  action  to  set  asida 
a  judgment  (j5am«2  v.  Orimms,  10  Abb.  160). 

d  Against  shareholderB.— As  to  complaint  in  acUons  by  creditors  of  man 
u&cturing  corporations  in  the  county  of  Herkimer,  see  Eerkimer  Co.  Bank  y 
Farman,  17  Barb.  116 ;  Walker  y.  Grain,  id,  119. 

e.  In  an  action  against  ten  persons  as  members  of  a  joint  stock  company, 
the  complaint  ayerred  that  defendants  were  all  shareholders  in  said  company 
during  the  year  1857,  that  while  they  were  such  shareholders  the  company  be- 
came indebted  to  plaintiff,  for  goods  sold  to  the  company,  to  the  amount  of 
$162,  and  an  action  was  commenced  on  such  demiCnd  against  such  company 
by  service  of  a  summons  on  its  president,  and  judgment  obtained  for  $178 
damages  and  costs,  and  execution  issued  and  returned  unsatisfied,— ^n  de> 
murrer  held  sufficient  (Witherhead  v.  AUen,  28  Barb.  661). 

/.  Sheriff — ^Form  of  complaint  against  a  late  sheriff  for  not  delivering  exe- 
cution debtor  in  his  custody  over  to  his  successor  (French  v.  WiUeU,  10  Abb. 
99 ;  4  Bosw.  649);  for  an  escape  (McCreary  v.  WUkU,  4  Bosw.  463 ;  Benick  v. 
Orm-,  4  Bosw.  884). 

p.  In  an  action  for  not  executing  process,  complaint  need  not  state  all  the 
8tep  in  the  action ;  it  will  be  sufficient  if  it  states  enough  to  show  jurisdiction 
to  issue  process,  aud  then  allege  that  the  process  was  duly  issued  (French  y. 
WiOeU,  10  Abb.  99). 

A.  Form  of  complaint  \xf  sheriff  to  recover  property  levied  upon  by  attach- 
ment (KeUy  v.  Breusing,  82  Barb.  601 ;  aff*d  88  Barb.  128). 

i.  In  an  action  b^  a  sheriff,  the  complaint  need  not  set  forth  the  time  and 
circumstances  of  his  election  or  induction  into  ofiSce  (KeUy  v.  Breusing,  88 
Barb.  123,  aff'g  32  Barb.  601). 

j.  Specific  performance. — The  complaint  in  an  action  for  specific  per- 
formance of  a  contract  for  the  sale  and  purchase  of  land,  need  not  supply  the 
circumstances  which  will  furnish  materials  and  guidance  for  drawing  a  (fecree 
orjudgment  directing  a  conveyance  with  a  definite  description,  so  that  an 
oflScer  may  go  upon  the  ground  and  select  the  farm.  Such  a  degree  of  cer- 
tiunty  is  not  necessary  (&cJiards  v.  Edick,  17  Barb.  261). 

k.  Stakeholder. — Form  of  complaint  against  a  stakeholder  to  recover  de- 
posit on  an  illegal  wager  (QMaUey  v.  Reese,  6  Barb.  658). 

(.  Stock  bro.rer. — In  an  action  a^;ainst  stock  brokers  for  damages  for  sell- 
mg^plaintlff's  stock  in  violation  of  his  instructions,  the  complaint  otlierwise 
scmlcient,  need  not  allege  a  demand  on  defendants  and  a  tender  of  the  aniount 
due  them  (Clarke  v.  MSgs,  22  How.  340 ;  13  Abb.  467,  rev*s'g  21  How.  187  and 
12  Abb.  267). 

m.  Asalnst  or  by  stockholderB  of  corporatiotisl — ^In  an  action  against  a 
stock  holder  of  a  corporation  formed  under  the  statute  for  the  formation  of 
corporations  for  manufacturing,  &c.,  purposes  (Laws  of  1848,  ch.  40),  founded 
on  a  judgment  recovered  against  sudi  corporation,  it  is  sufficient  for  tjie  com- 
plaint to  allege  the  recovery  of  such  judgment  without  any  reference  to  the 
o^uideration  and  drcumstances  of  the  original  indebtedness  (Feckham  y. 
AiiA^9How.486). 
16 
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a.  C«mplunt  againat  stockholder  of  incorporated  company  for  debt  of  oonx 
paoY,  need  not  ayer  insolvency  of  corporation,  except  in  cases  were  the  liabil* 
ity  depends  on  such  insolvency  (PerkiM  v.  Churchy  81  Barb.  84). 

b.  Complaint  against  stockholders  under  laws  of  1848,  ch.  40  (Ohamben  t. 
Ufjcu,  16  Abb.  438). 

c.  In  an  action  against  a  trustee  of  a  moneyed  corporation  to  char^  hia 
personally  with  a  (febt  of  the  corporation,  the  complaint  is  demurrable  if  it 
appears  ou  its  face  that  tlie  wrongful  acts  of  the  defendant  were  committed 
before  the  indebtedness  arose  (Ogden  v.  RoUo,  18  Abb.  800). 

d  In  an  action  to  charge  stockholders  personally  with  the  debts  of  their  cor- 
poration, under  a  charter  which  provides  that  the  stockliolders  shiUl  be  liable, 
€ie.,  until  the  amount  of  capital  slock  has  been  paid  in,  the  complaint,  must 
show  the  defendants  were  stockholders  during  the  time  the  debts  sued  on 
were  incurred  (F<>mw^  v.  N.  T.  <fe  Liverpool  SteamMp  (Jo.^  10  Abb.  239 ;  15 
Abb.  70 ;  see  Houw  v.  Cooper,  16  How.  294). 

e.  A  complaint  by  certain  stockholders  in  a  corporation,  on  behalf  of  them- 
selves and  the  other  stockholders,  against  a'formec  agent  of  the  corporation 
for  misapplication  of  funds  of  the  corporation  received  by  him,  should  allege 
that  the  corporation  by  its  officers  had  refused  to  sue.  A  demurrer  to  a  com- 
plaint for  want  of  such  an  allegation,  was  sustained  ( VanderbiU  v.  Garrison^  8 
Abb.  361) ;  See,  Shareholders. 

f.  Rent — In  an  action  for  rent  due  where  there  is  a  loa^  under  seal,  the 
plaintiff  may  elect  to  sue  on  the  covenant,  and  thereby  make  the  covenant  hit 
cause  of  action,  or  he  may  sue  for  the  subsequent  use  and  occupation,  and 
make  that  his  cause  of  action  (Ten  Eyck  v.  HongliUdingy  12  How.  528). 

g.  The  complaint  in  an  action  by  the  landlord  against  an  assignee  of  the 
lease,  was  held  good  on  demurrer,  although  ii  did  not  aver  that  the  rent  was 
unpaid  at  the  commencement  of  the  action,  but  merely  that,  although  fre- 
quently requested,  the  assignee  had  refused  to  pay  (Bolnnan  v.  De  Oray,  6 
Abb.  79). 

A.  A  covenant  for  payment  of  rent  runs  with  the  land.  Where,  in  an  action 
for  rent,  the  complaint  alleged  that  the  grantor  and  covenantee,  V.  R,  died  on,. 
&c,  seized  of  the  rent  in  question ;  that  by  his  will  he  devised  the  rent  to  W. ; 
whereupon  and  whereby  he  became  seized  of  the  rent ;  and  that  on,  Ac,  W. 
conveyed  said  rent  to  A.  W.  and  others,  and  the  latter  conveyed  it  and  all  ar- 
rears thereof  to  the  plaintiff:  held  sufficient,  not  only  to  show  that  the  plain- 
tiff was  entitled  as  an  assignee  of  a  chose  in  action,  to  sue  for  the  rent  due  and 
unpaid  at  the  time  of  the  assignment  to  him,  but  that  he  was  also  the  assignee 
of  the  covenant  for  the  payment  of  the  rent  subsequently  accruing.  The  com- 
plaint in  such  a  case  need  not  allege  that  after  the  plaintiff  became.assigneeof 
the  rent,  he  continued  to  be  the  owner  until  the  action  was  commencS.  In 
the  absence  of  any  allegation  to  the  contranr,  this  is  a  legal  presumption,  and 
need  not  be  alleged  or  proved  ( Van  Rennselaer  v.  Bonesteel^  M  Barb.  866)1  In 
an  action  for  rent  against  an  assignee  of  a  portion  of  the  demised  premises, 
the  owners  of  tlie  other  portions  of  the  lot  need  not  be  made  parties.  After  a 
partition,  each  owner  becomes  severally  and  independently  liable  for  his  pro- 
portionate share  of  the  rent    (Id.) 

t.  In  a  complaint  against  an  assignee  of  a  lease,  it  is  not  necessary  to  show 
how  he  became  such  assignee  (Norton  v.  VuUee,  1  Hall,  ^4). 

J,  See  Covenant^  Use  and  Occupation. 

k.  Undertaking.  See  Bond.-^ln  an  action  on  an  undertaking  given  to  di»> 
charge  an  attachment  issuing  out  of  a  court  of  general  lurisdiction,  it  is  not 
necessary  to  allege  that  the  court  had  jurisdiction  to  tssoe  Uie  attachment 
All  that  need  he  alleged  is  the  pending  of  a  suit  (Oruyi  v.  PhiOips^  16  How, 
120 ;  7  Abb.  205).  The  same  was  held  in  an  action  on  a  bond  given  on  the 
granting  of  an  injunction  (Loomis  v.  Brotin,  16  Barb.  325). 

I.  In  an.  action  against  the  sureties  in  an  undertaking  given  by  the  defend- 
ant for  the  return  of  specific  personal  property,  it  isnotiiecessary  to  allege  tlit 
issuing  an  execution  against  the  original  defendant  (Slack  v.  Baatht  1  Ab£881  * 
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4  £.  D.  Smith,  95 ;  aff*d  Co*t  App's,  June,  1860 ;  and  see  Maranffe  t.  Jfudge^  6 
Abb.  248 ;  Lwingston  v.  Hammer,  7  Bobw.  671). 

a.  In  an  action  on  an  undertaking- given  by  a  defendant  in  a  proceeding 
of  claim  and  delivery,  the  complaint  must  state  that  the  propertv  was  de- 
livered to  the  defendant  (Niekerson  y.  Chaiterlon,  7  CaL  568).  And  in  an 
action  by  an  assignee  of  an  undertaking  in  such  a  proceeding,  it  is  sufficient 
for  the  plaintiff,  bv  way  of  showmg  his  title,  to  allege  that  the  undertaking 
was  duly  assigned  to  lum,  without  alleging  that  the  judgment  in  the  action 
was  also  assigned  (Morange  v.  Mudge,  6  Abb.  243).  If  the  undertaking  is  made 
to  the  plaintuf,  no  assignment  is  necessary  (Decker  v.  Anderson,  89  Barb.  846)l 

h.  In  an  action  on  an  undertaking,  given  on  the  issuance  of  an  injunction,  it 
is  a  sufficient  statement  of  the  nature  of  the  action,  the  manner  of  its  com- 
mencement, place  of  trial,  jurisdiction  of  the  court,  Ac.,  to  allege  that  an  in- 
junction was  granted  in  the  action,  by  a  justice  of  tlie  court,  and  that  issues 
were  joined  in  the  action,  and  judgment  rendered  thereon  (Loomia  v.  Brawn^ 
16  Barb.  325). 

e.  In  an  action  on  an  undertaking  on  appeal  in  the  usual  form,  it  is  not  ne- 
cessary in  the  complant  to  allege  any  notice  of  affirmance  or  demand  of  payment 
of  the  judgment.    The  action  is  a  demand  (Heebner  v.  2\wm$end,  8  Abb.  284). 

d.  To  sustain  such  an  action  it  is  not  necessary  that  any  execution  should 
have  issued  on  the  judgment  affirmed.  The  undertaking  is  forfeited,  and  the 
liability  of  the  sureties  fixed,  as  soon  as  the  judgiuent  of  affirmance  is  ren- 
dered and  the  debtor  makes  default  in  its  payment  ( Wood  v.  Derrickson,  1  Hil- 
ton, 410). 

e.  Where  in  an  action  on  an  undertaking  the  complaint  alleges  that  upon 
the  appeal  to  tlie  court  of  appeals  the  defendants  made  and  filed  with  the  clerk 
of  tlie  court,  for  the  use  of  the  plaintifis,  the  undertaking  in  question,  and  alsa 
that  the  appeal  has  been  prosecuted  to  a  final  determination  in  Um  court  of 
appeals,— it  states  a  sufficient  consideration  to  make  the  undertaking  obliga- 
tory upon  the  defendants.  The  complaint  need  not  allege  that  the  undertak- 
ing was  accompanied  by  the  affidavits  of  the  sureties,  that  they  were  worth 
double  the  sum  specified  therein  (Qibbons  v.  Berhard,  3  Bosw.  635). 

/.  Use  and  Oocapation.— [The  material  allegations  are,  (1)  occupation  by 
defendant ;  (2)  by  permission  of  plaintiff.]  The  statute  ^ving  an  action  for 
use  and  occupation,  applies  only  to  the  case  of  a  demise,  actaai  or  vm/pUed 
{Smith  V.  Stewart,  6  Johns.  46;  Osgood  v.  Deweff,  13  ki  240 ;  Bancroft  v.  Ward- 
well,  id-  489).  The  action  lies  a^inst  a  lessee  by  deed,  holding  over  after  the 
expication  of  his  term  {Abed  v.  Raddiff,  13  id.  297).  But  not  against  a  tenant 
holding  over,  against  whom  summary  proceedings  are  commenced  immedi- 
ately on  the  expiration  of  the  term,  and  he  ejected  {Bradshaw  v.  FeathersUme- 
haugh,  1  Wend.  134). 

g.  The  action  will  not  lie  where  there  has  been  no  occupation,  a<rfttal  or  cewv 
gfruetite  {Wood  v.  WUeox,  1  Denio,  37;  Cleves  v.  WUloughbj/,  7  Hill,  83;  OUner 
V.  Wilson, 2  Barb.  264 ;  GrosweU  v.  Cfrane,  lid.  191 ;  Beach  ▼.  Gray,  2  Denlo, 
84).  An  occupation  the  defendant  might  have  had  if  he  had  not  voluntarily  ab- 
stained fW)m  it,  is  sufficient  to  support  the  action  ( WeOlake  v.  Degraw,  25 
Wend.  669). 

h.  In  an  action  for  use  and  occupation,  the  complaint  need  not  aver  how  the 
relation  of  landlord  and  tenant  arose  between  the  parties  ( Waters  v.  Clark,  22 
How.  104). 

t.  A  complaint  which  omits  to  allege  the  period  of  occupation,  the  rate  of 
rent,  and  Uie  time  for  which  the  rent  is  m  arrear,  may  be  indefinite  and  un- 
certain, but  is  not  demurrable.  {Id.)  A  complaint  as  follows :  "  The  com- 
plaint of  the  plaintiff  shows  that  the  defendant  is  indebted  to  the  plaintiff  in 
the  sum  of  $300  ami  interest  tliereon,  frdtn  and  after  the  16th  day  of  May, 
1847,  for  the  use  and  occupation  of  certain  lands  and  tenements  [describing 
them],  being  the  property  pf  the  plaintiff,  for  and  during  the  following  years 
[describing  themi,  for  which  the  pUintiff  claims  the  said  sum  of  $300,  with  in- 
terest as  axoreedo,  for  which  principal  money  and  interest  the  plaintiff,  d^ 
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man^  judgment,  was  held  not  to  state  fiicts  sufficient  to  constitute  a  caose  of 
action ;  that  it  did  not  show  any  relation  of  landlord  and  tenant,  and  none 
could  be  presumed  ft-om  the  facta  stated  (HaU  v.  apulhmaydy  15  Barb.  82 ;  Hurd 
y.  AfiOer,  2  Hilton,  540).  An  averment  that  defendant  occupied  plaintiffs 
land,  without  saying  it  was  by  the  plaintiff's  permission,  is  no  more  sufficient 
than  to  say,  the  plamtiff  performed  work  for  defendant,  without  saying  it  was 
done  at  his  request  (Bradley  v.  Davenport,  4  Conn.  R  4).  No  express  promise 
is  alleged,  and  no  fact  alleged  fh)m  which  one  may  be  implied.    (Id) 

a.  A  husband,  afler  his  wife's  death,  might  maintain  an  action  for  use  and 
occupation  of  the  wife's  real  estate,  by  the  p&rmissian  of  the  plamtiff  and  his 
wffe  during  coverture  (Jones  v.  Patterson^  11  Barb.  572). 

b.  Wliere  a  plaintiff  becomes  the  grantee  and  owner  of  premises  at  the  time 
occupied  by  the  defendants  under  on  unsealed  and  unexpired  lease,  at  a  speci- 
fied sum  per  aimum,  and  becomes  such  owner,  and  assignee  of  such  lease,  with 
the  assent  of  such  tenants,  and  they  continue  to  occupy  the  premises  after 
notice  of  such  facts,  and  that  the  plaintiff  is  their  landlord,  and  without  objec> 
tion,  the  plaintiff  can  recover  for  subseauently-aCcrumg  rent,  on  a  complaint 
which  merely  states  that  he  is  owner  of  the  premises,  and  that  the  defendants 
occupied  them  at  their  request  and  by  his  permission,  and  that  the  use  of 
them  is  worth  $284  14.  But  he  can  only  recover  at  the  rate  specified  in  the 
lease  under  which  the  defendants  entered  (Peckham  v.  L^ry,  6  Duer,  494). 

e.  Where  a  plaintiff  in  an  action  against  a  lessee  and  his  surety  declares  gen- 
erally for  use  and  occupation,  the  defence  being  a*  general  denial,  and  the 
plaintiff  on  the  trial  introduces  the  lease  and  guarantee  in  evidence,  the  defend- 
ants may  then  avail  themselves  of  the  misjoinder.  The  objection  could  not  be 
raised  until  the  plaintiff  put  the  instruments  in  evidence  (Phalen  v.  Dingee,  4 
B.  D.  Smith,  379).  fQuery— Was  tliere  more  than  a  failure  of  proof  against 
the  surety,  and  should  not  the  plaintiff  have  had  judgment  against  the  lessee  t 
See  in  note  to  §  274,  post,  1  Eeman,  801 ;  see  ante^  p.. 181  c] 

^oeBent. 

d  "Work  and  servioe&^If  one  per^n  render  services  for  another,  without 
his  request  or  consent  and  against  his  will,  he  cannot  recover  therefor  (C?Sz£kin« 
V.  Parker,  21  Barb.  275) ;  and  therefore  on  complaining  upon  an  indebtedness 
for  past  service,  it  is  necessary  to  aver  that  the  service  was  performed  upon 
request,  otherwise  from  all  that  would  appear  upon  the  record  the  service  may 
have  been  a  voluntary  courtesy  (Comstoek  v.  Smithy  7  Johna  87 ;  6  Wend,  647). 
Such  averment  of  request  may  be  sustained  by  evidence  of  facts  from  which  a 
request  ma^  be  implied  (Ingraham  v.  Oilbert,  20  Barb.  152).  A  sttbsequerU  im- 
plied promise  is  equivalent  to  a  previous  request    (Id) 

e.  Where  a  complaint  alleged  an  indebtedness  by  the  defendant  to  the  plain- 
tiff, for  work,  labor,  and  services  of  the  plaintiff  fpr  the  defendant,  and  fbr  the 
materials,  <&c.,  supplied  by  the  plaintiff  m  and  about  such  work,  as  follows: 
$425  for  the  bsdance  due  to  him  on  a  contract  between  them  dated,  &c  [de- 
scribing it],  and  $162  for  extra  work  and  services  not  Included  in  said  con- 
tract, and  performed  by  plaintiff  in  and  about,  «85C.,  the  court  said,  the  com- 
plaint was  grossly  defective  in  not  setting  out  the  facts  upon  which  the  alleged 
balance  arose  (Brown  v.  Oolie,  1  E.  D.  Smith,  267). 

/.  A  complaint  which  alleged  that  the  defenduit  was  indebted  to  the  plain- 
tiff for  services  for  the  defendant  b^  the  plaintiff  done  and  bestowed  as  the 
attorney  of  the  defendant,  and  at  his  request,  and  for  money  paid  out  and  ex- 
pended for  tlie  defendant  at  his  request,  previous  to  January,  1862,  was  held 
sufficient  afler  judgment  (Heekman  v.  Plainer,  15  Barb.  550).  Probably  it  was 
not  sufflcientlv  definite ;  for  a  complaint  which  allied  tliat  tlie  plain! Ift'  at 
tlie  defendant  s  request  rendered  otlier  services  ,as  agent,  for  which  he  is  en 
titled  to  have  as  a  fair  reward  $50.  al|o  for  work,  labor  and  services  done  and 
materials  furnished  by  the  plaintiff  for  the  defendants,  was  held  to  be  hidefi- 
nite  and  uncertain  (Cheabanmgh  y.  If.  Y.  A  Erie  B.  R  €h,,  26  Barb.  9;  13 
How.  657). 

g,  WhereadalmwMfiwtliecooirtnicticmanddoUyeiyofpattcniBlbragos 
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meter,  made  and  deUrdred  for  a  fixed  snm,— it  was  held  that  the  oomplamt 
was  properly  framed  as  for  work,  labor  and  materials.    **  T%e  plaintiff  under 
took  to  do  work  and  famish  materials  necessary  when  he  undertook  to  mak 
and  deliver  the  patterns.    The  compensation  being  fixed  at  a  gross  sum,  dk 
not  alter  the  claim  "  (Prince  v.  Dovm,  2  R  D.  SmiUi,  625). 

a.  One  who  rendered  services  in  the  supposed  relation  of  lawfbl  wife,  can- 
not, on  discovering  that  the  marriage  was  void,  recover  on  an  implied  pro- 
mise to  pay  for  them  (Orapmy  y.  SiSen^,  7  Abb.  129 ;  27  Barb.  810). 

d.  Where  in  an  action  to  recover  the  price  agreed  to  be  paid  for  the  buildinir 
a  school-house,  a  complaint  which  alleges,  that  the  plaintiff  had  performed  au 
the  work  and  labor  of  building  and  completing  the  school-house,  and  had  fbl- 
filled  all  the  conditions  of  the  contract  in  everv  respect,  except  wherein  tike 
Mmeyferettflenoarde  tjoaived  and  altered  by  the  direcUan^  coneeni  or  nsgUgenoe 
end  fantUmlhe  dtfendante,  is  too  indefiifite  and  held  insufficient  on  demuner, 
{Snm  v.  Brown,  17  Barb.  481). 

e.  Where  a  plaintiff  seeks  to  recover  for  work  and  labor  performed  under  a 
written  contract,  containing  special  provisions,  the  performance  of  which  as 
eonditions  precedent,  he  is  oound  to  prove,  the  contract  or  its  substance  must 
be  stated  in  the  coim)laint,  and  a  compliance  with  its  conditions  be  distinctlr 
averred  (Adams  y.  Mayor  ofN,  F.,  4  Ducr,  295 ;  see  however,  Hod^  v.  Bkuk, 
26  How.  97). 

d  Where  the  complaint -alleged  that  plaintiff,  before  and  at,  &c ,  were  part- 
ners and  stockholders  at>  &c.,  and  that  they  reasonably  deserve  to  have  from 
'defendant,  for  their  services  as  such  stock-brokers  in  makine  •  •  •  other 
purchases  and  sales  of  stock  which  they  were  emplovea  by  defendant  to 
make,  and  which  they  made  as  his  brokers,  the  sum  of  $115,  or  thereabouts ; 
and  that  defendant  has  not  paid  said  commission,  or  any  part  thereof,  to  plain- 
ti^  the  court  said,  that  the  plaintiffi  were  employed  by  the  defenduit  to 
make  purchases  and  sales  of  stock ;  that  they  made  such  purchases  and  sales 
as  his  brokers;  and  thi^  thev  deserve  to  have,  for  their  services  therehi,  the 
sum  of  $115,  and  that  the  defendant  had  not  pai4  them, — ''  we  cannot  say 
there  are  not  fiicts  enough  stated  to  entitle  the  plaintife  to  recover.  •  •  •  . 
No  doubt  the  complaint  is  greatly  deficient  in  particulars  which,  upon  a 
proper  motion,  the  plaintifib  would  be  required  to  supply  "  (Merwin  v.  MamU" 
Urn,  6  Duer,  258). 

e.  Under  a  comi>laint  for  services  generally,  plaintiff  cannot  recover  for  ser- 
vices under  a  special  contract ;  to  recover  for  such  services  he  must  set  forth 
the  ccmtract  and  the  partial  performance  (Atkineon  y.  OoKUnSy  9  Abb.  858). 

/.  A  complaint  for  work  and  materials  should  state  the  kind  of  work  and 
materiids,  and  the  time  When  done  and  supplied ;  and  where  a  complaini 
alleged  that  plaintiff  had  rendered  services  for  defendant  and  furnished  ma- 
terials tiierefor,  at  the  times,  about  the  matters,  and  at  the  prices  **  specified 
in  an  account  already  delivered  to  the  defendant,'*  to  which  account  plaintiff 
prays  leave  to  refer,  but  no  copy  of  such  account  was  annexed  to  or  inserted 
m  UM  complaint ;  held  that  the  complaint  was  indefinite  and  uncertain,  as  to 
the  nature  of  the  services  and  materials,  and  the  time  at  which  they  ,wera' 
rendered  and  supplied  (Farey  v.  Lee,  10  Abb.  148). 

See  note  to  section  162,  pdt, 

g.Inwi  action  for  a  wrongfril  dismlBsal,  an  auction  of  readiness  and 
willingness  to  serve  is  sufficient  without  any  all^tfon  of  an  offer  to  servo 
{WaUaeeY.  Warrtf/i.lBLaw  Jour.  R  449Ex.;  7DowL&L.  60;  4  Ex.  864). 

Some  imseeOaneoua  rules. 
A.  S[]iowIedc;e  in  defendant  (scienter). — Scienter  is  the  gist  of  the  follow- 
ing actions :  For  keeping  mischievous  animals  (Tlumias  v.  Morgan,  2  Cr.  M.  ft 
R  496;  4  Dowl  228;  Vrooman  v.  Lawyer,  18  Johns.  889;  Van  Leuveny,  Lyhe, 
1  Corns.  515 ;  FairehUd  v.  Bentiey,  80  Barb.  147) ;  for  falsely  representmg  a  per- 
Bonasiittobe  tru8ted(C^yft?ny.  Fat7, 6  Johns.  181 ;  .SimwS  v.  OZorib,  7  Cranch» 
98;  Armtinmg  v.  Tuffls,  6  Barb.  482) ;  against  municipal  corporation,  for  area 
in  sidewalk  being  defective  {McQinUy  y.  Maiyor  of  N.  F..  5  Duer,  674);  fbr 
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Mftk3iiwaws7oriiariMrii]f  »wi&x>r8eiTaiit.(P«ake,  Qua  N.  P.  55:  Willis, 
•77 ;  2rBarb.  589) ;  in  BMhcious  proeecutton,  that  court  bad  no  jurlsdiotion  (3 
Wila.  802) ;  against  aheriff,  for  removing  goods  without  paying  rent  (7  Price, 
566);  in  an  action  against  tlie  continuance  of  a  private  nuisance  origiuatcd  \y 
another  (Hubbard  v.  RusseU,  24  Barb.  404).  A  master  is  not  responsible  to  his 
servant  for  an  accident  happening  in  the  course  of  his  services,  unless  he 
knew  that  it  exposed  the  servant  to  peculiar  danger,  and  the  servant  did  not 
know  it ;  and  Uierefore,  in  an  action  against  an  employer,  to  recover  damages 
jEbr  an  injury  causing  the  death  of  the  plaintiff's  intestate,  while  acting  ae  a 
servant  of  Uie  defendant,  it  is  necessary  to  aver  in  the  complaint  that  uxe  de- 
fendant had  notice  (i,  e,  knowledge)  of  the  defect  which  occasioned  the  acci- 
dent {M'MiUan  v.  Saratoga  Rtd,  Co.,  20  Barb.  449 ;  see  Omrod  v.  Huth,  14  Law- 
Jour.  866,  Ex ;  Fitik  V.  Sfcutf ,  21  Barb.  838 ;  Byron  v.  N.  T.  State  Print  Tde, 
Cb.,  26  Barb.  39).  .  . 

a.  The  general  rule  with  respect  to  the  necessity  of  averring  notice,  is  that 
when  the  matter  is  to  be  considered  as  lying  more  properly  in  the  knowledge 
of  the  party  pleading,  than  of  the  adverse  party,  notice  thereof  should  be 
averred  (dole  v.  Jessup,  2  Barb.  310). 

b.  An  averment  that  defendant  had  good  reason  to  believe  that  plaintiff  wMl 
knew,  held  a  sufficient  allegation  of  actual  knowledge  hi  pluntiff  (Speneer 
T.  Smithwick,  9  Johns.  814 ;  and  see  Wilton  v.  Rochester  R  R  Co.,  16  Barb.  170). 
An  allegation  that  a  party  was  influenced  by  certain  acts  implies  knowledge 
{Mead  V.  MaU,  15  How.  802).  And  so  does  an  all^ation  of  a  false  and  frandu- 
lent  representation  (Thomas  v.  Seebe,  25  N.  T.  244). 

c.  Scienter  need  not  be  alleged  in  the  following  actions :  For  setting  eoods 
In  whidi  the  seller  has  no  proper^  (4  Bing.  66 ;  see  Bdick^,  Orim,  10  Barfo. 
445) ;  for  malicious  prosecution  (lloss  v.  Jforman,  5  Exch.  859) ;  for  driving  < 
nnruly  horses  (2  Lev.  172) ;  for  debauching  wife  or  servant  (Peake  C.  N.  F, 
55;  Willis,  557) ;  against  the  owner  of  a  dog  for  killing  sheep  (1  R  S.  704,  § 
9 ;  F^ah  V.  Skuty  21  Barb.  833 ;  see  Penalties) ;  for  one  Animal  injuring  anoUier 
(Whet^Y.  Brandt,  2^  Barb.  324;  DunMe  v.  Knocker y  11  Barb.  fe7;  Van 
Leuven  v.  Lyke,  1  Corns.  515) ;  or  for  a  false  Warranty  (Holman  v.  Dord,  12 
Barb.  886) ;  1  Code  Rep.  N.  8.  331 ;  mnoler  v.  Abrams,  8  E  D  Smith,  1 ; 
Mabey  v.  Adams,  8  Bosw.  346 ;  12  East  446 ;  4  Bmg.  78).. 

d.  Consideration,  how  alleged. — A  consideration  for  a  promise  must 
alwajrs  be  alleged  (Burnet  v.  Biseo,  4  Johns.  235) ;  whether  the  promise  be 
in  writing  or  by  parol  (Id.)  Where  an  .instrument  declared  on  purports  to 
be  for  value  received,  and  is  set  out  in  the  complaint,  it  is  sufficient  allegation 
of  consideration  (fV»7k226v.  Caru(her8,15  N.  Y.  426);  so  to  allege  that  the 
promise  was  for  value  received  is  sufficient  (id).  Where  a  consideration  is  a 
nast  act,  the  act  must  be  alleged  to  have  been  done  at  the  request  of  the  de- 
fendant (Comstock  V.  Smith,  7  Johns.  87 ;  Parker  v.  Crane,  6  Wend.  647 ; 
Livingston  v.  Rogers,  1  Caines,  584 ;  see  Pleading  a  written  instrument), 

e.  Where  the  complaint  alleged  that  the  defendants  were  indebted  to  plain- 
ti^  and  to  secure  such  indebtedness  delivered  certain  promissory  notes,  and 
then  and  there  agreed  in  writing  that  in  case  of  default  in  payment  of  uiy 
one  note  the  whole  amount  remaining  unpaid  should  become  due.  On  mo- 
tion to  make  the  complaint  definite  and  certain  as  to  the  consideration  for  the 
notes,  Sutlierland,  J.,  held  that,  although  there  was  no  consideration  stated 
for  the  first-mentioned  indebtedness,  nor  when  nor  where  nor  how  it  arose, 
yet  the  allegation  that  at  the  time  of  the  delivery  of  tlie  notes  the  defendants 
agreed  in  writing,  the  complaint  was  sufficiently  definite  and  certain,  in  the 
respect  objected  to  (Brown  v.  South  Mich.  R  R  Comp.  6  Abb.  238). 

/.  Negligenc&'Degrees  of  negligence  are  matters  of  proof,  and  not  of 
averment.  An  allegation  in  a  pl^ms:  of  negligence  applies  as  well  to  gross 
as  tt>  ordinary  n^ligence  (NoUon  v.  West  R  R  Carp.  15  N.  T.  450;  as  to 
negligence,  see  2  &laen,  410, 435). 

a.  Request  or  demand. — The  plaintiff  is  only  bound  to  allege  a  request  when 

H  It  the  ol^ect  of  the  request  to  oblige  the  defendant  to  do  something  (18  Bng. 

.  Cool  Law  Rep.  855).    And  if  a  def^dant  is  liable  to  pay  without  a  reqaesV 
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BO  request  need  be  alleged  (8m&h  y.  Emer^,  7  Hatet  58, 61).  A  party  entitled 
to  a  conyeyance  on  request,  may  bring  his  action  without  any  request  'Bruta 
y.  TVfatm,  25  N.  Y.  194). 

a.  A  request  must  be  alleged  when,  by  the  express  or  implied  terms  of  the 
contract,  it  was  incumbent  on  the  plaintiff  to  request  the  defendant  to  per- 
form his  contract,  such  request  being  then  in  the  nature  of  a  condition  prece- 
dent Thus  a  request  must  be  alleged  in  an  action  for  not  delivering  a  horse 
sold  by  defendant  to  the  plaintiff;  or  for  not  finding  timber  for  repairs  (5  T. 
R.409;  1  East,  204;  Com.  Dig.  PI.  C.  09);  or  on  a  note  payable  "^/t^r  de- 
mand "  (1  R  &  M.  888),  or  at  a  particular  place  {Femer  y.  WiOiams,  14  Abb. 
916) ;  but  not  on  a  note  payable  "*■  on  demand,''  as  the  commencement  of  the 
actKm  is  a  demand  (4  B.  &  C.  827  ;  2  Scott,  884;  and  see  24  Barb.  800;  86 
Barb.  629).  Where  a  mere  duty  is  promised  to  be  paid  upon  request,  there  needs 
no  actual  request,  but  where  a  collateral  sum  is  promised  to  be  paid  upon  re- 
quest, there  must  be  an  actual  request  (BirkB  y.  Irippety  1  Saund.  88  a\  Where 
a  man  engages  to  pay  on  demand  the  debt  of  another,  no  debt  is  due  from  him 
onto  demand  has  been  made,  and  in  such  a  case  a  prior  demand  must  be  allesed 
XiliOdken  y.  Bytrly^  6  How.  214) ;  but  the  rule  does  not  apply  to  a  commisnon 
motshant  who  is  to  sell  and  guarantee  payment  unless  he  be  a  foreign  factor, 
ibr,  as  a^iinst  a  foreign  &ctor  a  demand  is  necessair  (.fi^iid^  y.  Ordfi.  4  £.  D. 
Bmith,flO;  S.  0.  2  Abb.  808;  CocieyY,  BetU,  24  Wend.  208);  nor  does  the 
rule  requiringa  demand  apply  to  a  surety  for  rent  after  the  tenant  has  left  the 
premises  (McKentU  y.  Mrmi,  4  Bosw.  198) ;  nor  to  the  case  of  a  Joint  promis- 
•oi^r  note  giyen  by- the  principal  debtor  and  another  as  his  surety  (Exp,  WhU- 
whh^  re  MayoTy  2  Mon.  D.  &  De  G.  158).  A  request  must  be  allied  in  a 
complamt  on  a  contract  to  deliver  up  a  bond  "  on  request "  (8  Bulstr.  297) ;  or 
to  pay  money  "  on  request "  (8  Camp.  459) ;  or  to  pay  an  annuity  on  re(}uest 
{pro,  Eliz.  548,  721) ;  or  to  perform  any  act  on  request  (1  6aund.  §2 ;  8mUh  y. 
Tiifany,  86  Barb.  28);  or  as  surety  to  pay  rent  on  request  (6  M.&  a  9, 121, 125 ; 
11  Price,  494).  In  an  action  for  not  marrying  in  a  reasonable  time  a  request 
should  be  alle^d  (2  D.  &  R.  55) ;  so  in  an  action  against  a  bailee  or  deposit- 
ary (Phelps  Y.Bastwiek,  22  Bkrb.  814  ;  see,  however,  Faneher  y.  Qoodman^  29 
Barb.  816 ;  or  treasurer  (Second  Av.  R  R  Go.y.  CMeman,  24  Barb.  800) ;  or  for 
ihoney  collected  by. an  attorney,  unless  waived  (Walradt  v.  Mdynard,  8  Barb. 
684 1 ;  or  for  not  acceptinggoods  sold  (Bach  v.  OcMn,  5  T.  R  409 ;  see,  how- 
ever, Radford  v.  Smith,  6 1)owl.  Pr.  Cas.  884).  An  action  for  detention  of 
chattels  where  defendant  came  lawftillv  by  the  possession  (N.  Y.  Car  Oil  Co, 
y.  Richmond,  10  Abb.  185;  6  Bosw.  213;  Powrs  v.  Bamford,  19  How.  809; 
FuOery.  Lewis,  8  Abb.  884 ;  18  How.  219;  Qumey  v.  Kenny,  2  E  D.  Smith, 
182 ;  BarreU  v.  Warren,  8  Hill,  815 ;  Storm  v.  Livingston,  6  Johns.  44) ;  but 
where  defendant  came  wrongfully  by  the  chattels,  or  has  converted  them,  no 
demand  is  necessary  (Pilsbury  v.  Webb,  88  Barb.  218 ;.  see  ante,  p.  288  a).  In 
alleging  a  past  consideration  it  must  be  allied  to  have  been  at  the  the 
defendant's  request  (Comstoek  v.  Smith,  7  Johns.  87;  Parker  v.  Crane, 
6  Wend.  647;  Livingston  v.  Rogers,  1  Caines,  584).  Where  request 
must  be  alleged,  see  Spear  v.  Downing,  12  Abb.  487;  84  Barb.  528. 
No  request  n^  be  alleged  where  one  entrusted  to  collect  money  collects 
it  and  neglects  to  pay  it  over  (Mckok  v.  Hidcok,  13  Barb.  682 ;  and  see  Second 
Ave.  R.  R  Co.  v.  Coleman,  24  Barb.  800) ;  or  where  oni3  having  received  a  part 
payment  on  a  contract,  unlawfully  rescinds  the  contract  (Fancher  v.  Goodman, 
29  Barb.  816) ;  or  to  recover  of  a  stakeholder  on  an  illegal  wager  {CMaUeyy. 
Bees,  6  Barb.  658) ;  or  to  foreclose  a  mortgage  (Harris  v.  Mvlock,  9  How.  402) ; 
although  expressed  to  be  payable  on  demand  (OiUett  v.  Balcom,  6  Barb.  871) ; 
or  to  recover  money  collected  by  a  commission  merchant  who  is  to  sell  and 
guarantee  payment  (MHHken  v.  Byerly,  7  How.  214) ;  or  to  recover  for  a  pas- 
«enger's  baggage  lost  by  a  carrier  (Schroeder  v.  Hvdson  B.  R  R.  Co.,  5  Duer, 
fJ5 ;  Oarvey  v.  Camden  R  R.  Co.,  1  Hilton,  280) ;  nor  to  recover  money  paid  by 
mistake  (UHca  Ek.  v.  Van  Qiessen,  18  Johns.  485);  but  the  absence  of  a 
demand  may  affect  the  right  to  recover  interest  (id.) ;  where  the  complaint  is 
npon  a  contract  to  pay  a  precedent  debt  (Ernst  v.  Bartle,  1  Johns.  Cas.  819) ;  as 
in  the  cases  a(  money  lent,  and  goods  sold  and  delivered  (ante^  pp.  220  e,  288 
4) ;  or  where  the  defendant  is  to  perform  the  first  act  (2  N.  Rep.  855 ;  Lent  y. 
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Piadlrfard^  10  Kass.  330) ;  or  where  it  appears  that  the  defendant  haa,  bj  hk 
own  voluntary  act,  put  it  out  of  iiis  power  to  coraplv  with  a  request,  if  made 
{fihart  y.  8lom,  3  D.  &.  L.  580;  Clark  v.  CrandaU,  8  Barb.  612);  or  has  other- 
wise so  acted  as  to  render  a  request  useless  and  unnecessary  (LutvpeSer  v.  JCm- 
mU,  12  Barb.  512 ;  5  B.  &  Aid.  712 ;  1  D.  <S^  R.  361 ;  10  East  359 ;  11  Price,  4»4); 
as  when,  after  a  promise  to  marry  A.,  the  defendant  married  B.  (Gaines  v. 
8nnth,  15  M.  A  W.  189) ;  but  in  such  cases  the  act  relied  on  as  rendering  a 
request  unnecessary  should  be  allied.  (Id.)  No  demand  need  be  alleged  in 
an  action  on  a  bond  conditioned  generally  for  payment  of  a  specified  sum 
with  interest  (Qibbs  y.  &nUham,  5  B.  &  Adol.  911 ;  8  Ney.  &  M.  155). 

a.  In  an  action  for  continuing  a  nuisance  erected  by  another,  the  plauitift 
must  prove  knowledge,  in  the  defendant,  of  its  existence,  and  a  request  to 
remove  it  (Hubbard  v.  Russell,  24  Barb.  404 ;  and  see  2  Eer.  492). 

b.  There  was  formerly  a  distmction  as  to  the  mode  of  pleading  a  reqnesl^ 
depending  on  the  fact  whether  or  not  it  was  necessary  to  prove  the  all^;ed  re- 
quest on  &e  trial  (see  Lawes  PL  in  Assumpsit,  231 ;  Carperier  v.  Brawn,  6  Baib. 
150),  No  such  distinction  now  exists.  It  need  not  be  alleged  whether  the  request 
was  written  or  oral  (Barnes  v.  Ferine,  2  Eeman,  27).  A  demand  on  one  Oi 
several  joint  debtors  or  partners  is  a  demand  on  all  (Oeider  v.  ^(»«to,5  Selden, 
236 ;  Baird  v.  Waiker,  12  Barb.  298) ;  and  should  be  so  alleged  (Garman  v. 
Pulto,  21  N.  Y.  531) ;  and  where  a  special  request  is  necessary,  it  should  be 
alleged,  with  time  and  place,  or  the  pleading  will  be  indefinite,  but  not  demur- 
able  ^Brush  V.  Stevens,  24  Wend.  257 ;  Carp^Uer  v.  Brown  Ji  Barb.  150).  Semble, 
that  if  where  a  demand  is  necessary  an  action  to  recover  money  is  commenced 
without  any  previous  demand  the  service  of  the  summons  is  a  demand,  and 
defendant  should  then  pay  the  money  without  costs  (Second  Aw.  R  R  Oo.y. 
Coleman,  24  Barb.  300 ;  and  see  QtUett  v.  Baleom,  6  Barb.  371). 

e.  Performanoa— The  rules  respecting  the  mode  of  settmg  forth  the  per- 
formance of  oondilions  precedent  [not  embraced  in  section  162,  or  where  the 
pleader  does  not  avail  himself  of  that  section]  were  not  imended  to  be  sub- 
stantially changed  by  the  code.  Facts  showing  performance,  are  to  be  stated ; 
not  circumstances  that  are  mere  evidence,  nor  mere  legal  conclusions  (Biakh 
y.Peet,  23  Barb.  580).  An  idlegation  in  a  complaint,  intended  as  an  averment 
of  performance  of  a  condition  to  execute  a  release  of  all  actions,  that  plaintiff 
did  execute  a  release  in  fall  of  all  actions,  without  stating  that  the  release  was 
under  seal,  or  in  what  manner  it  was  made,  was  held  insufficient  on  demurrer. 
That  it  was  not  a  case  of  indefiniteness  or  uncertainty  merely,  but  an  omisuon 
to  stAte  any  &ct.  (Id,)  And  the  like  decision  was  made  in  that  case  as  to  an  al- 
l^tion  intended  as  an  averment  of  performance  of  a  condition  hi  ja  bond  to 
discontinue  all  suits,  that  all  suits  "  were  discontinued,  each  party  paying  his 
own  costs  as  in  the  condition  of  said  bond  stipulated."  A  complaint  aUi^ed 
that  on,  &c,  8.  executed  to  plamtiff  an  instrument  under  seal,  by  which  in  con- 
sideration of  $4,050  to  be  paid  him  on,  &c.,  then  next,  he  i^reed  to  convey 
to  plaintiff  a  lot  of  land— payment  to  he  made  (500  cash,  $500  by  note,  and 
the  residue  secured  by  mortgage ;  possession  to  be  given  on,  Ac.  That  by  an 
indorsement  on  said  instrument  executed  by  W.,  the  defendant's  testator,  he, 
m  consideration  of  $1,  guaranteed  the  fulfillment  of  said  contract  by  8.  The 
complaint  then  alleged  the  payment  of  the  first-mentioned  sum  of  $500,  "  and 
that  ths  plaintiff  was  ready  and  wHUng  tofulflU  the  obUgaOons  by  virtue  of  said  in- 
strument  /"  that  on  account  of  the  f^ure  of  8.  to  perform  said  contract,  plaintiff 
had  sued  him,  and  recovered  a  Judgment  against  him  for  $526,  which,  owing 
to  the  insolvency  of  8.,  remained  unsatisfl^.  And  plaintiff  claimed  that  by 
virtue  of  the  guarantee,  the  defendants,  as  the  executors  of  W.,  were  liable  for 
the  amount  of  the  said  j  udgment  agahist  8.  On  denurrer,  it  was  held  that  the 
plaintiff  could  not  recover  without  showing  performance  or  an  offer  to  perform 
on  his  part ;  that  the  complaint  should  have  averred  that  the  plaintiff  offered 
to  perform  on  his  part,  or  had  requested  8.  to  convey,  and  had  given  him  no- 
tice of  his  readiness  to  perform  ( Van  Sehaiek  v.  Winne,  16  Barb.  94 ;  see  Beeeher 
V.  Conradl,  8  Keman,  110). 

d.  The  general  rule  of  Uw  is,  that  fhll  performance  of  an  entire  contract  to 
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do  an  J  purticalar  0er?ioe  is  eaeentiftl  to  the  payment  of  compeiisation^  unji 
that  no  reooyery  can  be  had  for  a  part  perfonnahoe  (14  Wend.  867 ;  t2  JntmB. 
165;  19  ul  887;  8  Cow.  68 ;  1  Ker.  25V.  It  is  no  excuse  that  the  seirioe  which 
a  party  has  undertaken  to  j>erform  is  impracticable  in  itself  ( Wolfe  y.  Howe^  34 
Barb.  174-666 ;  20  N.  T.  197).  But  the  sickness  or  death  of  the  party  contract- 
ing ts  a  le^  excuse  for  the  non-performance  (Id.;  FaJby  v.  Norlhy  19  Barb.  841X 
and  ao  is  uie  foct  that  complete  performance  is  rendered  impossible  by  the  wX 
of  the  law  {Jones  y.  Judd^  4  Coma  411),  and  where  such  an  excuse  exists,  a  re- 
coyery  may  be  had  for  the  part  of  the  work  actually  performed  {Wolfe  y. 
Howee,  20  N.  Y.  197). 

A. In  an  action  for  the  non-deliyery  of  eoods,  pursuant  to  a  contract  tot 
sale  and  for  deliyeij  at  a  particular  place,  uie  plaintiff  need  only  allege  that  he 
was  ready,  at  the  time  and  place  appointisd  for  the  deliyery,  to  receiye  and 
pay  for  the  goods:  he  need  not  all^  payment  nor  an  offer  to  pay  {Bronatm 
y.  Wiman,  4  Selden,  188). 

A.  In  an  executory  contract  for  the  sale  of  an  article  to  be  paid  for  upon  do- 
Ijyery,  at  any  time  within  a  certain  period,  the  obligation  of  the  one  party  to 
pay,  and  the  other  to  dellyer,  are  mutual  and  dependant ;  and  hi  an  action  Joj 
the  sdler  for  the  price,  it  is  not  enough  simply  to  show  the  de&ult  of  the  pur- 
chaser ;  the  seller  must  show  that  he  was  ready  and  offered  to  deliyer  the 
goods  (Z>tfYi^im  y.  Mann,  4  Selden,  508 ;  KeUy  y.  UpUm,  5  Duer,  886 ;  GomwaU 
y..Ba^A<,8Barb.  828;  OrandaUy.  Clark,  7 id.  ICSi  ;  Coneiderani y. Briabane,  H 
How.  487;  2  Bosw.  471 ;  Dunlum  y.  PWtoJ,  4B.  D.  Smith,  500  ;  21  N.  Y.  897; 
and  see  MeKnight  y.  Dunlop,  4  Barb.  86  ;  Faneher  y.  Goodman,  29  Barb.  816). ' 
Whicheyer  party  seeks  to  enforce  the  contract  against  the  other,  must  show 
performance  or  a  tender  of  performance  on  his  part  {Id.  Fiekett  y.  Briee,  28 
How.  194.)  The  mere  admission  of  liability,  when  payment  is  demanded, 
does  not  operate  as  a  waiyer  of  such  tender.  {Id.)  Where  each  party  has  in  ' 
part  performed,  semble  no  all^ration  of  readiness  to  complete  performance  is 
necessary  {Orant  y.  Johnson,  5  Barb.  161 ;  WaUaee  y.  Warren,  18  Law  Joor. 
Rep.  Ex.  449  ;  14  Law  Times,  108 ;  7  Dowl.  <&  L.  60 ;  4  Ex.  864). 

c  Where  goods  on  storage  haye  been  lost  or  conyerted  by  the  bailee,  tender 
of  the  storage  is  not  necessary  before  brin^g  a  suit  for  the  yalue  of  the  goods 
{Biwra  y.  €^hio,  8  E.  D.  Smith,  264). 

d.  Where  a  complaint  alleged  that  the  defendants  W.  and  L.  and  the  de- 
fendants O.  and  G.,  mutually  a^ed  to  make  contracts  with  diyers  persons  for 
the  sale  and  deliyery  of  flour,  £c.,  at  a  fhture  day,  with  a  yiew  to  realize  an 
increase  in  the  price  then  anticipated,  and  upon  the  express  agreement  thai  ' 
sndi  contracts  should  be  made  ror  the  joint  benefit  of  the  said  W.  and  L.  and 
O.  and  G. ;  and  that  inpursuance  of  said  agreement,  O.  and  G.  made  a  certain 
contract  to  deliyer  to  0.  and  J.  (the  assignors  of  the  plaintiff)  2,000  barrels  of 
flour  at  a  certahi  price ;  and  Uiat  although  requested  to  deliyer  said  flour  al 
the  time  in  the  contract  stated,  and  although  the  parties  to  whom  the  same 
was  and  ou^t  to  be  deliyered  were  ready  and  willing  to  accept  and  receiye 
and  pay  for  the  same,  yet  neither  the  saia  O.  and  G.  nor  the  said  W.  and  L. 
would  deliyer  the  same  nor  any  part  thereof,— on  demurrer  to  the  complaint 
that  it  did  not  appear  that  any  tender  of  the  price  of  the  flour  had  been  made, 
held  by  the  court  of  appeals  that  the  compliant  '*  was  defectiye  in  not  alleging 
a  performance,  or  what  is  regarded  as  equiyalent  an  offer  or  a  tender  of  per- 
formance, on  the  part  of  the  plamtiff  or  those  through  whom  he  claims.  The 
contract  in  suit  was  for  the  sale  of  flour,  at  a  price  agreed  on.  The  payment 
of  the  price  was  the  consideration  for  the  dehvery.  The  payment  and  deliv- 
ery were  to  be  concurrent  acts,  and  neither  party  was  entitled  to  recover  from 
the  other  without  alleging  an  offer  or  tender  of  performance  on  his  part ;"  and 
for  these  reasons  the  complunt  was  defective  {araUk  y.  Wright,  1  Abb.  248 ; 
and  see  Lester  v.  JeweU,  12  Barb.  502 ;  1  Eernan,  458). 

e.  Where  it  was  agreed  that  the  plaintiff  in  consideration  of  the  payment  bj 
defendant  of  a  certam  sum  on  a  certain  day,  and  on  the  delivery  to  him  of  cer- 
tain notes  would  make  a  certain  asirignment  to  the  defendant,— held  that,  the 
money  not  being  paid  on  the  day  naSoed,  the  plaintiff  might  mMntft^^  his  ao- 
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Iftin  thenfor  wifluNit  aflegii^  ttiit  ke  kad  1 
M»  part  ijamm  t.  BbUm,  id'How.  251). 

a.  In  an  action  by  a  pardtmaer  to  recover  money  paid  in  part  execution  of  a 
contract,  which  has  been  rescinded  by  the  vendor,  the  plaintiir  is  not  obliged 
to  aH^  a  tender  or  readiness  to  pay  the  whole  price  (ifain  y.  ISng,  8  Kufa. 
5B5;  Planeher  t.  Goodman,  29  Barb.  310;  and  see  McEmdU  t.  ihcnte,  4 
Baib.  86). 

6.  Where  the  non-performance  of  a  condition  precedent  is  occadoned  by  the 
act  of  a  party  either  disqualifying  liimself  for  performing  on  his  part,  or  by  ra- 
ftisal  to  peHorm,  the  oppoMte  party,  in  seeking  his  remedy,  is  not  boimd  to 
sver  performance  or  readiness  to  perform,  on  his  part,  bat  may  allege  the  fiK^ 
oonstHnting his excosc  ((3l<iri; ▼.  OrandaU,  27  Barb.  73;  €htri^  y.  Fbwier,  4 
fku^e«6;0nglY.Armawr,UBsjb.  378;  Clarke  y.  OrtmdaO,  3  Baib.  MS 
mmra  y.  Ohio,  3  EL  D.  Smith,  Wfy 

c  The  owner  of  a  sheep  which  has  beoi  slain  by  a  doe  may  bring  an  acticm 
aeaiaet  the  owner  of  the  dog  without  any  preyioos  apfukation  to  the  fence 
fiewers  (FUk  y.  ShtU,  21  Barb.  884X 

d.  Under  an  allegation  ofperformance,  eyidence  in  excuse  of  nooHperfonn- 
ance  is  not  admiflsibla  Bat  the  party  may  amend  (BJMtejf  y.  JKodfc,  1^ 
How.  97). 

Where  performance  to  be  allied,  see  cmie,  p.  245,  d,  c 


§.  Proiart  and  oyer.— The  rales  whldi  fimneriy  preyaiM  wifli 
'to  profbrt  and  oyer  of  an  instroment,  haye  no  wpucation  to  actions  nnderlhe 
code  {Mayor  ofN.  T.  y.  Doody,  4  Abb.  129 ;  WeOs  y.  Wdxier,  9  How.  251).  An 
executor  or  administrator  need  not  make  profert  of  letters  testamentary  or  of 
admmistration  (Id  ;  BrigM  v.  Currie,  5  Sand.  438). 

/.  Reasonable  time. — When  no  time  is  fixed  by  agreement  for  the  perform- 
ance of  a  duty,  the  law  requires  it  to  be  done  in  a  reasonable  time  (Thonuu  y. 
IMierson,  2  &eman,  869).  A  contract  to  do  as  soon  as  possible  means  in  a 
reasonable  time  (1  Com.  B.  N.  S.  110).  What  is  a  reasonable  time,  is  a  ques- 
tion of  foct  for  the  jury  (BitonAofl  y.  Tranter,  4  Nev.  &  M.  649;  Fidder  y. 
Sknide,  1  H.  BL  17).  ^  But  such  a  question  can  neyer  arise  where  the  agree- 
ment itself  can  be  fairly  construed  to  settle  the  time  at  which  the  option  is  to 
delermined.  It  then  becomes  a  question  of  law  for  the  coxuV^  {Soffe  y.  Baxard, 
6  Barb.  179).  To  the  same  effect  is  NeUan  y.  Pairick  (2  C.  &  K.  641),  Fry  y. 
HOI  (7  Taunt.  379) ;  contra,  Cbitty  on  Bills,  412, 8th.  ed.  A  ship  staid  at  a  pai^ 
•  ticular  port  for  a  period  of  109  days,  and  whether  this  was  an  unreasonable 
Ijoie  was  held  to  be  a  question  of  fact  for  th&  jury.  "  Whether  it  was  an  un- 
reasonable time,  is  a  question  of  fact"  (Bain  y.  Vase,  8  Car.  &  P.  497,— Lord. 
Tenderden,  Ch.  J.) ;  and  where  a  statute  required  "  a  reasonable  notice  of  not 
len  than  ten  days,^'  an  ayerment  "  that  the  defendants  did  pursuant  to  said 
act,  •*♦  then  and  there  for  tliat  purpose  made,  give,  to  the  plaintiff  reasona- 
ble notice,"~wa8  held  Insufficient  for  not  stating  that  the  notice  was  "  of  not 
less  than  ten  days"  (Gruger  v.  The  Hudson  Biver  BaHroad  Co.,  2  Keman,  190). 
What  is  a  "  reasonable  period,"  must  depend  upon  the  actual  circumstances 
existing  at  the  tlme(WHbeH  v.  The  N.  T.  &  Erie  R.  R  Co.,  2  Keman,  249). 
Again  it  is  said,  reasonable  time  is  such  a  period  as  would  be  re(^uired.  by  a 
person  of  ordinary  business  talents  to  accomplish  the  duties  which  the  re- 
spective parties  had  to  perform  (Smedbury  v.  ifore,  26  Wend.  242.  See  further, 
Ebgains  v.  Beerqft,  1  Dana  [Ken.]  '^  ^ ,  Shepherd  v.  Seroggin,  3  id  62;  Midr 
y.  LouitmOe  d  Poriland  Canal,  8  «a.  161 ;  Murray  v.  Smith,  1  Hawks,  41 ;  BeU 
y.  Bofseridge,  4  Dal.  272 ;  Duncan  v.  Bock,  Wallace's  Rep.  39 ;  Barton  y.  PhoMm 
JBm.  Co.,  MS. ;  Wharton's  Dig.  882;  WhUe  v.  Kym' Lessee,  1  Ser.  and  R  520 ; 
ante,  p.  194,  r). 

a.  Defect  in  the  Complaint  may  be  Cored  by  the  Answer.— In  a  com- 
plaint for  rent  on  a  parol  demise,  the  demise  was  alleged,  but  nothing  was 
aycrred  as  to  any  entry  on  the  premises  by  defendant;  the  answer  set  forth, 
that  at  the  time  of  the  demise  the  defendant  had  nothing  in  the  premise^  but 
adnutted  an  occupation  of  the  pramiiaa  by  detodant .   On  demurrer  to  the 
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r,  U  wtt^xnitended  on  Mialf  of  (ha  defendant,  ttofc  Uie  aotioB  ims  <m 
the  contract  of  the  parties,  and  not  for  the  oocupation ;  and  per  curiam :  "  If 
time  .complaint  alone  be  examined,  the  defendant  a  poRitlon  is  correct ;"  hut  the 
deiendant  admits  in  his  answer  that  he  took  possession,  *  *  has  thus  vol- 
xmtarily  shown  the  fiikCt  of  occupation  which  the  plaintiff  omitted  to  state,  and 
whichprecludes  him  (the  defendant)  firbm  making  an  issne upon  the  plaintiff's 
me{Vemam  v.  Smith,  15  N.  Y.  330). 

a.  Where  the  complaint  omitted  to  aver  that  the  defendants  insisted  that  |m 
Hrignmeiit  it  was  the  object  of  the  action  to  set  aside,  was  not  executed  with 
ft  throdident  intent,  and  might  have  been  sncoessf^iUy  demurred  to  for  that 
owiae,  yet  tbe  defendants,  l^  denying  that  the  assignment  was  executed  with 
•iiy  fraudulent  intent,  were  held  to  have  supplied  Sie  defect  (Bate  ▼.  Oraham, 
1  Eeman,  237;  and  see  I^fde  y.  Watts,  12  M.  &  W.  254X 

b.  Where  the  answer  consists  of  more  than  one  defence,  an  admission  in  one 
Mhoee  which  seppliet  a  defect  in  the  complaint,  does  not  make  the  com- 
plafait«QffleieBt  as  to  any  other  defence  in  the  answer  not  containing  such  ad- 
wJmkm  (Ayen  t.  (hmU,  18  Barb.  264).  Therefore,  on  a  demurrer  to  that  defence, 
HItfltiU  open  to  tbe  defendant,  to  insiat  on  the  defect  in  the  complabit,  and  the 
defeflNbiit  cannot  avail  himself  of  the  admission  in  the  defence  not  demurred 
to  {id;  and  see  8w^  t.  mngdey,  24  Barb.  541). 

c  Defects  onred  by  Verdiot— Faults  in  pleading  are  in  some  cases  aided 
bf  a  verdict  (Steph.  PI.  148).  Cured  by  verdict  means  that  the  court  will 
after  verdict  presume  that  the  particular  thing  required  to  sustidn  it  was 
proved  at  the  tilal  (Merrick  v.  Truatee,  &c.,  8  Gill,  59).     But  the  court  never 

g resumes  a  cause  of  action  even  after  verdict,  when  none  appears  on  the  plead- 
»gs  (WriglU  v.  Smith,  27  Barb.  681).  "  The  fects  which  will  after  vehUct  be 
presumed  to  have  been  proved  are  those  which,  though  entirely  omitted  to  be 
0ta^  in  the  complaint,  are  so  connected  with  the  fects  alleged  that  the  fects  al- 
leged cannot  be  proved  without  proving  the  fects  not  alleg^"  (Addington  v.  Al- 
fe^llWend.874;andseeBar7i««v.jErflrrM,8Barb.604;  The  P0opUY.WarTur,4 
"Barb.  814).  The  same  rule  is  stated  1  Saunders,  228,  a.  n.  1,  in  these  words, 
••When  there  is  any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  whidi  would  have  been  a  fetal  direction  upon 
demurrer.  If  the  issue  joined  be  sudi  as  necessarily  require  on  the  trial  proof 
of  the  fects  so  defectively  or  imperfectly  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  either  the  Judge  would  direct  the  jury  to  give  or 
the  jury  woula  have  given  the  verdict,— such  defect,  imperfectionjOr  omission, 
is  cured  by  the  verdict"  In  Brown  v.  Harmon  (21  Barb.  512),  8.  B.  Strong,  J., 
after  citing  as  above  from  Saunders,  adds,  •'This  rule  has  often  been  men- 
tioned wim  approbation,  and  it  has  not,  I  think,  been  abolished  by  the  code." 
In  the  case  then  under  consideration  by  that  learned  judge,  the  cause  of 
action  was  one  given  bv  statute,  and  the  defendants  were  not  liable  unless 
thev  had  been  guilty  ot  misconduct ;  no  misconduct  was  alleged,  except  iitfer- 
mtsaUy  by  statu^  that  the  act  was  owing  to  the  carelessness,  negli^nce,  and  feul; 
of  the  ddTendants ;  this  mode  of  charging  misconduct,  it  was  said,  would  have 
been  held  sufficient  (the  action  being  wholly  given  by  statute)  on  demurrer, 
but  was  good  after  verdict  In  another  case  (Clark  v.  Daies,  20  Barb.  66)  the 
eomplaint  ought  properly  to  have  stated  a  readiness  and  willingness  on  the 
part  of  the  plaintiff  to  perform  his  part  of  the  contract  at  a  partieiUar  place, 
mstead  of  which  it  merely  stated  a  readiness  and  wilFmgness  to  perform  with- 
out particularizing  the  place,  and  'Jie  omission  was  held  to  be  supplied  by  ver- 
dict But  in  this  last-mentioned  ease  the  omissioa  would  probablv  not  have 
entitled  the  defendant  to  demur  for  cause  that  the  complaint  did  not  state 
fects  sufficient  to  constitute  a  cause  of  action ;  because  a  general  readiness  imd 
willingness  to  perform,  must 'or  may  imply  a  readiness  and  willingness  to  per- 
form at  the  particular  place ;  and  therefore,  for  such  an  omission  as  that  in  the 
oomplaini  in  (Xark  v.  Dales,  supra,  the  only  remedy  open  to  the  defendant  was 
to  move  that  the  complaint  be  made  definite  and  cerUdn  by  stating  a  leadi- 
nm  and  willingneaa  at  tho  particular  place ;  for  it  has  been  said*  and  properly 
a>  WB  tidak,  that  no  ot^jectkm  on  the  froaad  of  aa  omisrifln  to  aiiege  tJ^lime 
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and  place  at  which  an  act  was  done,  is  aTidlable  cither  In  arrest  of  Jndgmeoft 
or  on  demurrer  (Carp&nUr  y.  Bixhm,  6  Barb.  147). 

a.  In  an  action  to  recover  personal  property^  there  was  an  express  ayermenl 
in  the  complaint  of  property  in  the  plainti£f,  but  nothing  more  stated  to  show 
that  he  was  entitled  to  the  note  [the  dabject  of  the  action] ;  and,  by  Maryin, 
J.,  "  This  is  sufficient  certainly  after  verdict.  I  think  it  would  have  been 
proper  to  aver  property  in  the  plaintiff"  (Dseker  v.  Mattheios.  2  Eeman,  831V 
See  Harris  v.  Ooodwyn  (9  Dowl.  428),  Ladd  v.  Th4mai  (11  AdoL  &  EL  117).  To 
a  compliant  on  a  bill  of  exchange,  indorsee  against  bidorser,  an  answer  alle^ 
ing  that  the  defendant  hidorsed  without  having  or  receiving  any  value  or  con- 
sideration whatsoever,  would  be  too  indefinite,  but  good  after  verdict  {SkAm 
v.  PratcheU,  1  Oale,  80). 

6.  JPbr  a  angle  eattm  of  aeti(m  on^  one  e(mnt  or  OaiMierU 

d.  "*  As  there  can  be  but  one  substantially  true  statement  of  a  single  cause  of 
action,  the  practice  of  setthig  it  forth  in  different  counts  is  necessarily  abolished 
{Ncuh  V.  McCavley,  9  Abb.  159 ;  Hepburn  v.  Babeoeky  id.  note).  A  merely 
formal  one  is  unnecessair,  while  a  substantial  one  would  hivolve  a  contradio- 
tion,  and  one  must  be  false"  (Lackev  v.  VandarbiU,  10  How.  161 ;  see  dipperty-f, 
Troy  A  Boston  R  B.  Go.,  9  How.  88).  If  a  plaintiff  having  really  only  one 
cause  of  action,  sets  it  forth  in  several  counts  or  divirions  in  his  complaint,  the 
remedy  of  the  defendant  is  by  a  motion  that  the  plaintiff  elect  on  which  count 
he  will  rely,  and  that  the  others  be  struck  out  (73.)  It  is  not  a  cause  for  de> 
murrer  (7a.  /  HxUman  v.  BiUman,  14  How.  456).  **  No  doubt  a  declaration  con- 
taining two  cotmts,  which  i^ecessarily  on  the  foce  of  them  are  for  the  same 
cause  of  action,  would  be  bad  for  duplicity,  on  special  demurrer  iSlade  v. 
Drake^  Hobart,  295).  Tlierefore  it  has  been  usual  to  insert  the  word  '  other ' 
in  the  second  count,  in  order  to  avoid  on  demurrer  the  defect  that  would  oth- 
erwise appear.  *  *  *  All  the  authorities  show  that  one  cause  of  action 
cannot  properly  be  charged  twice  over  in  the  same  declaration"  (Ld.  Doi- 
man,  OampbeU  v.  The  Queen,  6  Law  Thnes,  484).  [It  seems  that  in  this  State^ 
a  second  statement  of  a  cause  of  action  could  not  be  retained  merely  by  calling 
it  another  cause  of  action.]  Where  it  appears  on  (he  face  of  the  eompkmU,  that 
the  several  statements  of  causes  of  action  are  really  for  but  one  and  the  same 
cause  of  action,  varied  only  in  the  mode  of  statement,  no  affidavit  or  other 
proof  need  be  produced,  as  .to  there  being  hi  truth  but  one  cause  of  action 
(Ford  V.  MaiUce,  14  How.  91).  But  if  it  is  not  apparent  from  an  inspection  of 
the  complaint,  that  the  several  statements  are  but  for  one  and  the  same  cause 
of  action,  then  to  warrant  an  order  to  strike  out  all  the  statements  but  one,  the 
court  must  be  satisfied  by  affidavit  or  other  proof,  that  the  plaintiff  has  in  fiK)t 
but  one  alleged  cause  of  action  (Lackey  v.  Vand&rbiU^  10  How.  161). 

e.  In  OhurehiU  v.  GhurohiU  (9  How.  652),  the  complaint  contained  sixteen 
distinct  statements  of  causes  of  action  based  on  one  and  the  same  cause  of  ac- 
tion ;  the  motion  and  order  were  to  aei  aside  the  complaint  And  where  a  com- 
plaint stated  as  cause  of  action,  ./irs^,  a  promise  by  the  defendant  to  many  the 
plaintiff  071  request ;  secondly,  generally  a  promise  to  marry ;  thirdly,  a  promise 
to  marry  in  a  reasonable  time ;  and  fourthly,  a  promise  to  many  when  the 
plaintiff  should  be  disengaged  from  another, — a  motion  that  the  plaintiff  should 
elect  on  which  of  the  four  uausee  of  action  she  would  proceed,  or  that  the  com- 
plaint be  set  a^de,  was  granted  {Dunning  v.  ITiomas,  11  How.  282 ;  and  see 
Young  v.  Edwards,  11  How.  201).  In  WhUOer  v.  Bates  (2  Abb,  477),  Davies, 
J.,  set  aside  a  complaint  with  costs,  which  set  out  one  cause  of  action  in  three  dif- 
ferent statements  of  causes  of  action.  And  in  Stockbridge  Iron  Go.  v.  Mtttm 
(5  How.  489),  where  the  plaintiff  stated  his  one  cause  of  action  in  six  different 
statements,  Harris,  J.,  on  motion,  ordered  that  all  but  one  statement  be  struck 
out  Again,  in  Dickens  v.  K  T.  Central  R  R  Go.  (18  id.  228),  at  general  term, 
an  order  requiring  a  plaintiff  to  elect  one  of  several  statements  of  one  cause  of 
action,  was  affirmed.  In  Jones  v.  Palmer  (1  Abb.  442),  Oowles,  J.,  denied  a 
motion  to  strike  out  one  of  two  counts.  The  decision  was  made  after  consult- 
ing with  other  of  the  Jodges  (not  namQd  in  the  report),  and  who  assented  to  it 
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1a  4m  oomplaiiit  In  that  case,  the  first  statement  allured  an  agreement  to  de- 
liTsr  goods  to  the  defendant  for  other  soods  to  be  delivered  by  defendant,  per- 
formance f>7  plaint!^  and  breach  by  defendant.  The  second  statement  was 
for  goods  ( the  same  goods,  so  says  the  report)  sold  and  delivered.  TJie  defend* 
ant  prodaced  an  afadavit  to  show  that  there  was  but  one  cause  of  action.  The 
oomrt  will  not  compel  the  plaintiff  to  elect  between  several  causes  of  action 
properly  pleaded,  although  it  may  appear  probable  that  on  the  trial  but  one 
cause  of  action  will  be  presented  {Smith  v.  Dauglass,  15  Abb.  26G). 

Note  to  subdivision  8. 

a.  There  is  no  reason  agabist  uniting  in  one  action  claims  for  both  legal 
and  equitable  relief  (GW/y  v.  Hudson  River  R  R  Co.,  6  How.  269 ;  JV.  Y.  lee  Go. 
.T.  JTttJdrt /n«.  a>.  21  How.  296 ;  and  see  16  N.  Y.  264 ;  9  How.  123 ;  3  Duer,  680 ;  5 
'Dner«  661) ;  provided  they  are  not  inconsistent  with  eacJi  other  (Linden  v.  Frite^ 
8 Code  R.  165;  8 Sand. 668; 5 How.  191;  Young y. Edwards,  11  id,  2(}2;  TruUy. 
Oranper,  4  Selden,  115).  A  demand  of  judgment  of  forfeiture  of  a  lease,  and 
an  injunction  restraining  the  defendant  from  repairing  the  demised  premises, 
would  be  inconsistent  (Linden  v.  Fritz,  supra) ;  so  would  a  demand  of  payment 
of  an  installment  of  purchase- money  in  arrear,  and  a  forfeiture  of  tlic  contract 
(Young  v.  Edwards,  11  How.  202^.  And  so  would  a  demand  of  relief  and  a 
demand  of  Judgment  for  a  specined  sum  (Burant  v.  Gardner,  10  Abb.  '145 ;  19 
How.  94).  In  some  cases  alternative  relief  may  be  prayed  [Linden  v.  Fritz; 
Young  v.  Edwards,  supra).  It  has  been  intimated  that  a  demand  of  relief  in 
the  alternative  for  one  or  other  of  two  parties  plaintiff,  would  render  the  com- 

Slaint  demurable  ( Warwiek  v.  Mavor  of  N.Y.I  Abb.  266 ;  28  Barb.  210).  [A 
emurrer  to  the  relief  was  allowed  in  the  former  chancery  practice,  in  certain 
cases  (Mitf  Eq.  PI.  214).  Under  the  present  practice,  it  seems  an  objection  to  the 
relief  should  be  taken  by  motion  (Durant  v.  Gardner,  10  Abb.  445;  19  How. 
94 ;  Rieart  v.  Townsend,  6  How.  462 ;  Moses  v.  Waiker,  ^  Hilton,  536 ;  Anon.  11 
Abb.  283 ;  and  see  8  Abb.  19 ;  28  Barb.  667).]  A  complaint  askine  relief  for  the 
plaintiff  individually  or,  if  that  cannot  be  granted,  then  for  relief  in  respect  of 
the  same  subject-matter  to  him  and  others  as  tax  payers,  held  bad  on  demur- 
rer (Warwick  V.  Mayor  of  N.  Y,  28  Barb.  210 ;  7  Abb.  266).  The  complaint  in 
fact  contained  two  causes  of  action.  In  such  case  the  remedy  is  by  aemurrer 
{fiBdmond  V.  Dana,  3  Bosw.  616).  The  prayer  for  relief,  when  concisely  and 
dearly  stated,  should  not  on  motion  be  incautiously  interfered  with  by  the 
court,  inasmuch  as  the  court  upon  the  trial,  whatever  be  the  relief  prayed, 
will  grant  any  relief  consistent  with  the  case  made  by  the  complaint  and  embrac- 
ed Tinthin  the  issue,  and  on  de&ult  no  relief  can  be  granted  exceeding  that  de- 
manded by  the  complaint  (Redmond  v.  Dana,  3  Bosw,  616). 

h.  It  Is  improper  to  Join  in  one  compltunt  prayers  for  relief  against  the  de- 
fendant individually  and  in  his  capacity  as  executor  (MoMahon  v.  AUen,  1 
Hilton,  103). 

0.  Thus  it  has  been  held,  that  if  the  prayer  of  a  complaint  is  too  broad,  or 
embraces  too  much,  it  is  not  a  ground  for  demurrer  (Andrews  v.  Sehaffer,  12 
How.  443).  Although  a  complaint  which  alleged  the  taking,  and  conversion 
of  personal  property,  and  claimed  not  only  damages  for  the  conversion,  but 
also  a  re-delivery  to  the  plaintiff,  was  held  to  be  demurrable,  on  the  ground 
that  two  causes  of  action  were  improperly  Joined  (MaxweU  v.  Farnam^  7 
How.  236).  A  demand  of  relief  that  "»/n«j«Mafy**  the  party  should  be  re- 
lieved, was  ordered  to  be  amended  by  striking  out  the  words  "  if  necessary" 
iLamoreavx  v.  AUanUc  Mul  Ins.  Co.,  3  Duer,  680).  Where  a  complaint  asked 
judgment  for  a  sum  of  money,  and  it  appeared  that  the  relief,  if  any,  to  which 
the  plaintiff  was  entitled,  was  compelling  ttie  defendant,  a  trustee,  to  ac- 
count for  the  trust  fund.  Judgment  was  given  for  the  defendant  (Bishop  v. 
Houghton,  1  R  D.  Smith,  566 ;  and  see  Hartt  v.  Harvey,  21  How.  382).  ^ 
plahitiff  cannot  in  one  complaint  pray  relief,— 1,  Judgment  for  the  amount 
daimed;  2,  a  Judicial  determination  on  the  validity  of  an  as^gnmeut  of 

Sy)perty.  made  by  the  defendant  (Reubemy,  JoA,  8  Kenuui,488 ;  overmllng 
btt  T.  Dann,  10  How.  281). 
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a.  To  enlKle  Ibi  plaintiff  to  a  lem^oforff  i^JnncUan,  ii  it  noowoaiy  that  H 
ahoold  be  asked  for  in  the  coihplaint  It  waa  necosBary  so  to  do  under  the 
former  practice.  But  whether  or  not  neoesaarj  since  the  code^  is  pot  clear 
(  Vine$ni  y.  King,  18  How.  289).  [It  is  probably  not  necessary^  as  the  bets 
which  entitle  the  plaintiff  to  a  temporaiy  ii^  unction  should  appear  by  afflda* 
vit,  and  not  in  the  complaint] 

h.  Will  a  complaint  bo  set  aside  because  the  sum  demanded  therein  exceeds 
the  sum  mentioned  in  the  summons  as  the  amount  for  which  the  plaintiff  will 
take  judgment  in  default  of  an  answer— query  ?  (Johnson  y.  PatU,  14  How.  454). 
See  in  note  to  subd.  1  of  §  24Q,poa. 

c  Where  the  demand  of  relief  was  that  a  deed  of  trust  should  be  declared 
**  yoid,  null,  and  of  no  effect "  and  also  for  such  other  or  fbrther  relief  as  may 
be  agreeable  to  equity  and  good  conscience,*' — held  that,  although  the  deed 
could  not  be  declared  "  void,  null,  and  of  no  effect,"  yet  under  the  general  prayer 
for  relief  the  court  might  order  it  to  be  reformed  (Orqfton  y.  Memmnt  16 
How.  82). 

a.  If  the  defendant  answers,  "  the  demand  of  roliof  becomes  immaterial** 
(Marquaty.MarqudOt^KaDaiit  841;  BmergY.Ihm^  20  N.  Y.  62;  and  boo 
8275,iwA 
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'    CHAnxR  IL 
The   Demwrrer. 

Sbcxiov  143.  Dofbndantto  demur  or  answer. 

144.  When  the  defendant  may  dcmor. 

145.  Demurrer,  what  to  specify. 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appcarlns  on  complaint 

148.  Objection,  wlien  waiveo. 

§  143.  [121.]    Defendarvt  to  demur  or  anmoer. 

The  only  pleading  on  the  part  of  the  defendant  is  either  a 

detnniTer  or  an  ansvyer.    It  innst  be  served  within  twenty  days 

after  the  service  of  the  copy  of  the  complaint. 

a.  Thn9  to  answer.— A  defendant  cannot  regularly  answer  before  being 
served  with  a  copy  of  the  complaint  (PkilUjM  v.  PreseoU,  9  How.  488).  The 
time  to  answer  or  demur  can  only  be  extended  by  an  order  for  that  purpose, 
or  by  consent  {McOown  v.  Leaoentaorth^  d  £.  D.  Smith,  24 ;  Platl  v.  TowMend^ 
8  Abb.  9).  An  order  enlarging  the  time  to  answer,  is  an  extension  of  the  time 
to  demur  (Broadkead  v.  Broadheaa,  4  How.  808 ;  8  Code  Rep.  8).  Otherwise  ia 
former  practice  {DatenpoH  v.  Sniffen,  1  Barb.  223).  To  obtain  such  an  order 
the  applicant  must  present  an  affidavit  of  merits,  or  an  affidavit  of  the  attorney 
or  counsel  retained  to  defend  that  **  from  the  statement  of  the  case  in  the  ac- 
tion made  to  him  by  the  defendant  be  verily  believes  that  the  defendant  has  a 
good  and  substantial  defence  npon  the  merits  to  the  cause  of  action  set  forth  in 
the  complaint  or  to  some  part  thereof"  And  if  any  extension  has  been  granted 
by  stipulation  or  order,  that  fact  must  be  stated  in  the  affidavit  (Rule  2^.  This 
rule  is  to  be  construed  in  conjunction  with  section  405  of  this  code ;  and  if  an 
order  is  made  without  any  affidavit  of  merits  it  mav  be  disregarded  (Bili9  v. 
Van  Ness,  14  How.  314).  An  order  staying  the  plaintiff's  proceedings,  does 
not  extend  the  time  to  answer  {McOown  v,  Leavenworth,  2  E.  D.  Smith,  81); 
nor  docs  an  order  for  particulars,  with  a  stay  of  plaintiff's  proceedings  (PiaU  v. 
Tbwmend,  8  Abb.  9.) 

b.  A  defendant  by  acceptinj^  an  order  or  consent  extending  his  time  to  ao- 
swer,  admits  that  the  complamt  is  in  a  form  calling  for  an  answer  or  demurrer 
{Bouman  v.  Sheidan,  5  Sand.  662) ;  and  unless  leave  be  reserved  by  the  order  or 
consent,  he  cannot,  after  such  an  extension  of  time,  move  to  have  Uie  com- 
plaint amended  (id.) ;  bgt  where  tlie  consent  reserv^  leave  to  the  defendant 
*^  to  make  such  application  as  he  should  be  advised,"  he  may  move  to  strike 
out  parts  of  the  complaint  as  redimdant  or  irrelevant  (Lackey  v.  VaTiderbiUf 
10  How.  155). 

e.  Where  service  by  mail  may  be  made,  an  order  extending  the  time  to  an- 
swer, obtained  and  mailed  on  the  hist  day  of  the  time  to  answer,  is  sufficient 
to  prevent  the  plaintiff  from  regularly  entering  Judgment,  as  upon  failure  to 
answer.  The  defendant  need  sliow  no  excuse  for  not  answering  earlier ;  and 
although  his  object  may  be  delay,  yet  he  is  strictly  regular  in  mailing  an  order 
extending  his  time  to  answer,  ou  the  day  such  time  expires  (SehuhardtY^Botk, 
10  Abb  ^).  If  Uie  plaintiff  enter  Judgment  before  receiviog  the  answer^  he 
should  vacate  it:  if  ho  refbse  to  do  so,  the  court  will  act  it  oeklo  with 
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a.  Where  some  of  the  deflmdants  demur  to  the  complaint,  and  the  demmrer 
is  overraled  "  with  liberty  to  answer  in  twenty  days  on  payment  of  costs,'*  and 
snch  decision  on  appeal  to  the  general  term  is  affirmed,  then  conceding  that 
snch  defendants  have  the  same  time  to  answer  after  the  decision  at  general 
term  which  was  given  them  by  the  order  at  special  term,  such  defendants 
must  tender  an  answer  within  twenty  days  after  such  affirmance,  although  the 
costs  of  tlie  demurrer  have  not  been  taxed,  or  the  right  to  answer  is  gone 
(Ford  Y.  David,  1  Bosw.  609).  SemMe,  the  time  to  answer  could  not  be  ex 
tended  by  an  ex  parte  order  {ffurd  v.  Haynee,  9  Puige,  604) 

Time  to  answer  after  publication,  see  note  to  secuon  188,  after  order  to  con- 
solidate.   See,  CdMoUdaUnff  actions. 

b,  "Where  the  answer  is  to  be  served. — Sembie,  that  a  defendant  cannot.  In 
any  case,  be  required  to  serve  an  answer,  either  by  mail  or  otheiwise,  at  any 
place  other  than  the  place  for  service  designated  in  the  summons  (Lord  v. 
Vandenburgh,  15  How.  368).  And  where  the  place  for  serving  the  answer,  de- 
signated in  the  summons,  was  at  the  attorney's  office,  105  Broadway,  and  the 
attorney  resided  out  of  the  city ;  the  defendant's  attomev,  on  the  last  day  for 
serving  the  answer,  went  to  195  Broadway,  and  found  the  attorney's  office 
closed ;  he  then  tendered  the  answer  next  dav,  but  the  plaintiff's  attorney  re- 
ihsed  to  receive  it,  and  entered  judgment    The  judgment  was  set  aside  as  ir- 

X'ar,  and  it  was  held  that  the  defendant  was  not  required,  on  finding  the 
of  the  plaintiff's  attorney  closed,  to  follow  him  to  his  residence  to  make 
the  service.    (Id.)    And  see  in  note  to  section  411,  post. 

e.  Bervioe  after  time  expired. — An  answer  put  in  after  the  time  to  answer 
expires,  and  before  judgment  is  entered,  but  without  any  order  permitting  it 
to  be  put  in,  is  irregult^r  (Dudley  v.  Hubbard,  2  Code  Rep.  70 ;  Fbster  v.  UdeU, 
id.  3Q;  MandeviUe  Y.Winne,  1  Code  Rep.  N.  8. 161 ;  ki-« ;  aBrien  v.  CaiUn, 
id.  273 ;  McOown  v.  Leavenworth,  supra) ;  the  plaintiff,  if  he  intends  to  avail 
himself  of  the  irregularity,  should  decline  to  receive  the  answer,  or  return  it 
within  a  reasonable  time  (i.  e.,  the  day  it  is  received  or  the  day  after),  stating 
the  irregularity  (Phillws  v.  Prescott,  9  How.  438),  and  proceed  as  for  default  ot 
an  answer  (S^out  v.  Gurran,  7  How.  86 ;  Jacob  v.  Marshall,  6  Duer,  689).  The 
person  serving  the  copy  answer  is  a  proper  person  to  return  it  by,  with  the 
reasons  for  returning  it,  and  if  after  an  answer  is  so  returned  the  defendant's 
attorney  again  serve  it,  the  plaintiff^s  attorney  need  not  again  return  it,  but 
may  enter  judgment  as  for  want  of  an  answer.  (Id.)  Where  a  joint  answer 
of  two  defendants  was  served  after  the  time  for  answering  by  one  of  them  had 
expired,  the  plaintiff's  attorney  returned  it,  and  after  waiung  until  the  time  of 
the  other  defendam  had  also  expired,  entered  judgment ;  it  was  held  regular 
Uaeques  v.  Oreenwood,  1  Abb.  230).  See  opening  default,  in  note  to  section 
i4&,post. 

d.  Separate  answers.— A  defendant  defending  separately,  need  not  serve  a 
copy  of  his  answer  on  his  co-defendant  (Bogardus  v.  Parker^  7  How.  807 ; 
Leavitt  v.  Fisher,  4  Duer,  2). 

e:  Demuirer  and  answer.^A  demurrer  is  an  answer  in  law  (JV.  J.  v.  Jf.  F., 
6  Peters,  828). .  Its  province  is  to  point  out  defects  in  the  pleading  demurred 
to,  so  that  they  may  be  amended  (Cook  v.  Crawford,  1  Texas,  9).  The  answer 
and  demurrer  are  different  pleadings ;  and  by  the  fact  that  they  arc  on  one 
paper  and  in  form  connected,  they  do  not  lose  their  distinct  character  (Sill,  J., 
Howard  v.  Michigan  Southern  R  «.  Co.,  5  How.  207).  The  insertion  in  an  an- 
swer of  a  claim  that  the  complaint  is  insufficient,  is  a  demurrer  (Slack  v.  Healhy 
1  Abb.  887 ;  4  E.  D.  Smith,  95).  And  a  demurrer  and  answer  to  the  same  mat- 
ter is  not  allowed  (Munn  v.  Siimum,  12  How.  563 ;  Bpdman  v.  Weider,  5  How. 
5).  **  To  determine  whether  a  defence  is  a  demurrer  or  an  answer,  it  is  only 
necessary  to  ascertain  whether  it  requires  that  any  focts  should  be  proved  or 
not "  (Struver  v.  Ocean  Ins.  Gamp.,  16  How.  ^iS).  Where  the  defendants  in  a 
portion  of  their  answer  took  the  objection  of  a  want  of  parties,  held  that  it 
must  be  considered  as  a  demurrer,  and  as  they  could  not  answer  and  demur 
to  one  canso  of  action  they  must  elect  which  they  would  abide  hj.    (Id.) 

/.  Detfsotive  plaartlng.— An  answer,  or  demurrer,  or  amended  answer,  reg- 
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tilflriy  served,  and  within  the  proper  time,  so  that  the  only  question  is  npon 
its  sufficiency,  cannot  be  di8re|nftrded  and  treated  as  a  nulfitv,  although  in  &ci 
defective  (&rout  v.  Ourran,  7  How.  36 ;  Hartnem  v.  BmneU,  3  tS.  289 ;  Bergman 
V.  Hauidl,  3  Abb.  329 ;  Coming  v.  Haiyht,  1  Code  R  72 ;  8pencer  v.  Jbofer,  12 
Abb.  353 ;  Bosd  v.  Lcmgmuir,  15  Abb.  328 ;  Chadwick  v.  Snediker,  26  How.  60) 

a.  Answer  of  married  woman. — Wliere  a  married  woman  is  joined  as  a 
party  defendant  with  her  husband,  she  may  answer  separately  from  her  hus- 
band, without  leave  of  the  court  (Harley  v.  RUUr,  18  How.  147 ;  9  Abb.  400; 
it  was  formerly  otherwise  16  How.  158 ;  17  How.  562).  Can  she  answer  bj  at- 
torney ?    See  m  note  to  section  114,  ante. 

h.  Answer  of  infEmt — See  in  note  to  section  115,  awU, 

§  144.  [122.]     Wh^en  defendant  may  demv^. 
The  defendant  may  demur  to  the  complaint  when  it  shall 
appear  npon  the  face  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action  ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue  ;  or, 

3.  That  there  is  another  action  pending  between  the  dame 
parties,  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant.;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united  ;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action . 

c  When  a  demnrrer  is  pn^Mr. — A  demurrer  is  only  appropriate  when 
the  ground  of  demurrer  is  apparent  on  the  face  of  the  complaint  (€My  y. 
Hudion Bi/oer RR  Ch.,S How.  1T7;  WHmm y.  Mayor  of  N.  7.,  6  Abb.  6;  4 
£.  D.  Smith,  675 ;  15  How.  500 ;  0^  y.  Beckwith,  81  Barb.  889). 

d,  A  demurrer  admits  the  &cts  that  are  releyant  and  well  pleaded,  but  not 
conclusions  of  law  (HctU  y.  Bartlet,  9  Barb.  297 ;  Aeome  y.  American  MineraX 
Co,y  11  How.  26 ;  Bennion  y.  Damdsony  1  Horn.  &  Hurl.  48 ;  Freemany.  Frank, 
10  Abb.  870).  A  demurrer  remaining  on  the  record  is  an  admission  of  the 
&ct8  in  the  pleading  demurred  to,  not  only  for  the  purpose  of  the  argument, 
but  as  evidence  on  the  trial  of  the  issue  to  which  the  pleading  demurred  to  re- 
ktea  {OuOer  y.  Wright,  22  N.  Y.  472). 

e,  A  portion  of  one  entire  cause  of  action  or  defence,  cannot  be  the  subject 
of  a  demurrer  {Lord  y.  Vreeland,  15  Abb.  122 ;  24  How.  820). 

/.  It  is  not  within  the  office  of  a  demurrer  to  state  objections  not  apparent 
on  the  fiice  of  the  complaint,  e.  g.,  to  name  parties  who  should  be  joined  (Goe 
y.  Beekioitn,  10  Abb.  296 ;  19  How.  899 ;  31  Barb.  889).  .[Such  a  demurrer  is 
caUed  a  **  speaking  demurrer."] 

g.  Where  the  complaint  in  form  states  but  one  count  or  statement  of  a 
cause  of  action,  but  itates  facts  constituting  two  or  more  distmct  causes  of  ac- 
tion, the  remedy  is  not  by  demurrer,  but  by  motion  to  strike  out  all  not  neces- 
sary to  one  cause  of  action,  or  to  compel  the  plaintiff  to  elect  by  which  cause  of 
action  he  wiU  abide  (Cheney  y.  Fisk,  22  How.  286 ;  and  eetiLordY.  Vreeland,  24 
How.  816;  18  Abb.  195). 

h.  Where  the  defect  in  a  complaint  is  that  it  claims  relief  beyond  that  au- 
thorized by  the  &cts  set  forth,  the  remedy  is  by  motion  to  strike  out  such 
ports  <^  the  prayer  for  relief  as  is  not  autnorizea  1^  the  facts  alleged,  not  by  a 
17 
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demurrer  (£<^  y.  Vr^ekmd,  iZ  Ahb.  tM» ;  M  How.  81^ ;  and  If  all^gakioQt  of 
special  dam^  are  not  sufficiently  specific,  the  oliif ecUoa  caonot  Tie  raised  tj 
demurrer  (Imnt  v.  Mason^  24  How.  866). 

a.  When  it  appears  on  the  face  of  the  complaint  that  the  action  is  to  reooTer 
a  deht  contracted  by  partners,  and  that  it  is  brought  against  a  sunriving  part- 
us and  the  personal  representatives  of  a  deceased  partner,  tlie  objection  that 
the  parties  defendant  have  been  improperly  joined  as  defendants  can  only  be 
by  demurrer  {l^giM  r.  Preeman^  2  Duer,  650) ;  and  in  actions  sounding  in 
tort,  where  it  appears  by  the  complaint  that  all  the  proper  parties  are  not 
made  plaintiffs,  the  defendant  should  demur.  If  he  omit  to  do  so,  the  defect 
is  waived,  although  the  defendant,  in  his  answer,  insists  that  the  compUdnt 
should  be  dismissed  for  this  defect  (Zdbrifikie  v.  Smith,  8  Eernan,  822).  Thus, 
in  an  action  by  three  partners  for  damages  caused  to  the  finh  of  four  partners 
by  a  false  representation,  the  answer  set  up  that  the  fourth  partner  should 
have  been  made  a  party,  and  prayed  that  the  complaint  should  be  dismissed 
on  account  of  his  not  being  j(Mned;  it  was  held  that  the  fourth  partner  should 
have  been  joined  as  a  party  plaintiff,  but  that  the  defect  was  waived  by  the 
defendant  failing  to  demur  for  defect  ofparties.  {Id,)  And  to  tiie  like 
effect,  see  IMaye  v.  Parks,  81  Barb.  182 ;  WrigJU  v.  SkMrrs,  6  Bosw.  600 ;  Abbe 
V.  Clarke,  81  Barb.  288 ;  Lewis  v.  Graham,  4  Abb.  106 ;  WriglU  v.  BenneU,  8 
Barb.  451. 

There  are  no  causes  of  demurrer  other  than  those  specified  in  this  section 


{Hdire  v.  Baker,  1  Selden,  363 ;  Simpson  v.  Loft,  8  How.  235 ;  Beale  v.  Hapes,  6 
Sand.  640 ;  Harper  v.  Chamberlain,  11  Abb.  284).  There  cannot,  therefore,  be 
any  demurrer : 

e.  For  irrelevancy,  redundancy  or  uncertainty  {Watson  v.  Husson^  1  Duer, 
342;  JE^  V.  Acees.  Transit  Co.,  5  id.  663;  Boeder  v.  Orrmby,  13  Abb.  884; 
>keisy  v.  EngeU,  8  Eernan,  542 ;  Smith  v.  Qreerung,  2  Sand.  702 ;  Richards  v. 
miek,  17  Barb.  261 ;  Crraham  v.  Camman,  18  How.  862 ;  5  Duer,  697 ;  Hum- 
mond  V.  Httdon  Biver  Iron  and  Machine  Co.,  20  Barb.  886 ;  Che^rotwh  v.  If. 
T.  db  Erie  R.  R  Go.,  2Q  id,  9;  Lee  B*k.  v.  KiUMng,  11  Abb.  485 ;  Boedsr  v. 
Ormvby,  18  Abb.  834 ;  Warren  v.  Phillips,  80  Barb.  647 ;  Meyer  v.  Van  CoUem, 
38  Barb.  280 ;  and  other  cases ;  see,  however.  Anon.  11  Abb.  281 ;  where  a 
complaint  for  divorce  was  held  bad  for  uncertainty). 

d.  Nor  for  argumentativeness  {Brown  v.  Bichardson.  20  N.  T.  474 ;  Zabriskie 
7.  Smith,  8  Eeruan,  380 ;  Pnndle  v.  Garuihers,  15  N.  Y.  481). 

e.  Nor  because  the  causes  of  action  are  not  separately  stated  and  nnmbOTed 
(Fickett  V.  Brice,  22  How.  195).  The  cases  to  the  contrary  are  not  now  fol- 
lowed {id,) ;  see  note  to  subdivision  5,  p.  261. 

/.  Nor  for  any  mere  defect  of  form  {EoweU  v.  Fraser,  1  Code  Rep.  N.  B. 
270).  Nor  because  it  appears  on  the  face  of  the  complaint  that  the  cause  of 
action  is  barred  .by  hipse  of  time  (Sands  v.  SL  John,  86  Barb.  628 ;  28  How. 
140). 

'  g.  Nor  to  the  demand  of  judgment  {Beale  v.  Hayes,  5  Sand.  640 ;  Andrews  t. 
Sluiffer,  ^2  Row.  4/^ ',HeckerY.I)egroot,  16  id,  ^i5;  Lord  Y.  Frwfcwui,  24  How. 
816 ;  18  Abb.  195 ;  Moses  v.  Walker,  2  Hilton,  586 ;  SL  John  v.  PMrM,  22  Barb. 
871 ;  ante,  note  to  §  142,  p.  0000). 

h.  Nor  for  duplicity  {Gooding  v.  M' ABister,  9  Uow.  128;Traflj  v.  Webster,  id. 
123).  If  the  complamt  does  not  state  a  case  on  which,  if  uncontradicted,  the 
plamtiff  has  a  right  to  recover,  the  defendant  must  present  his  objection  \xj 
demurrer,  and  not  by  motion  to  strike  out  the  complaint  as  irrelevant  {FaJbrv- 
cotU  V.  Launitz,  1  Code  Rep.  N.  8. 121).  A  demurrer  lies  to  a  supplemmital 
pleading  {Goddard  v.  Benson,  15  Abb.  191). 

i  Several  causes  of  demurrer. — It  is  supposed  that  a  defendant  msif 
assign  as  many  causes  of  demurrer  as  he  thinks  fit ;  and  if  one  be  sustained, 
the  demurrer  will  be  allowed  {Harrison  v.  Hogg,  2  Ves.  jun.,  823 ;  Jones  t. 
Frost,  8  Mod.  1) ;  and  that  he  may  put  in  separate  demurrers  to  separate  and 
distinct  parts  of  a  complaint  for  separate  saA  disUnct  causes;  and  in  such« 
case  one  demurrer  may  be  allowod,  and  ancther  or  others  overmled  (1  Bark 
Oh.  Pr.  107). 
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«.  Tbm  appropriate  oanm  at  demun^or  flhoiM  ba  statod. — A  denrarrer 
fiulft  if  tlie  appropriate  came  of  demnrrer  has  not  heen  assigned  ( Viburt  y. 
Froit,  8  Abb.  120;  Bobart  v.  Froit,  5  Duer,  672;  and  see  past,  262  aX  For 
judgment  cannot  be  given  for  a  cauae  different  to  tlie  one  stated  ( WHsftn  t. 
ifa^f(n'  of  N,  T.y  6  Abb.  6;  15  How.  500);  and  all  objections  except  tliose 
apedfied  are  deemed  to  be  waived  {Malnu  v.  BUkoea,  15  Abb.  421 ;  NdU  v.  Ih 
Fore^,  16  Barb.  65).  Where  a  demurrer  specified  as  tlie  ground  of  demur- 
rer, that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,— among  other  things  that  it  did  not  show  plaintiff's  capacity  to  sue; 
held,  Uiat  although  the  complaint  not  showing  plaintiff's  capacity  to  sue  was 
not  a  fiulure  to  state  facts  sufficient  to  constitute  a  cause  of  action ,  yet  the  ob- 
jection that  the  complaint  did  not  show  plaintiff's  capacity  to  sue  was  suffi- 
ciently stated  Ml  the  demurrer  to  enable  the  defendant  to  have  the  advantage 
of  it  on  the  aigument  (Gonn.  Bank  v.  8m^  9  Abb.  168 ;  17  How.  487). 

b.  The  appropriate  nound  of  demurrer  for  a  misjoinder  of  parties  plaintiff 
is  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  thus  where  husband  and  wife  sue  for  a  cause  of  action,  exclusively  in 
the  wife,  the  proper  ground  of  demurrer  is  that  the  complaint  does  not  state 
&cts  sufficient  to  constitute  a  cause  of  action  {Mann  v.  uarsk,  85  Barb.  68 ; 
21  How.  872 ;  and  see  Wairath  v.  Handy,  24  How.  353 ». 

e.  For  a  snbstantial  and  radical  defect  in  a  complaint  the  proper  ground 
of  demurrer  is  that  the  complaint  does  not  state  facts  sufOcient  to  constitute  a 
cause  of  action  {Spear  v.  Dauming,  12  Abb.  487 ;  34  Barb.  528 ;  Strawr  v. 
Ocean  Ins.  Co.,  2  Hilton,  475). 

d.  The  objection  that  the  complaint  does  not  present  a  case  for  the  exercise  of 
the  power  of  the  court  to  remove  a  cloud  from  plaintiflTs  title  may  be  insisted 
upon  under  a  demurrer  which  alleges  for  cause,  that  the  complamt  does  not 
state  facts  sufficient  to  constitute  a  cause  of  acticm  {Hbtchkiea  v.  Btimff,  36 
Barb.  39). 

e.  A  demmrer  bad  in  part  is  bad  altogether. — ^Where  a  demurrer  is  qoi 
intended  to  apply  to  the  whole  complaint,  it  should  specify  the  part  it  it 
aimed  at  {Jarvis  v.  Pahner,  11  Paige,  650 ;  Stuytesant  v.  Mayer  of  Ji.  F.,id. 
415 ;  Kuypers  v.  Bef,  Dutch  Church,  6  tid.  57).  Where  a  demurrer  purported 
in  its  commencement  to  be  a  demurrer  to  the  whole  preceding  pleading,  but 
in  assigning  the  grounds  of  demurrer,  it  distinctly  set  forth  and  specifl«l  the 
parts  to  which  the  demurrer  was  intended  to  apply,  the  court  of  appals  held 
that  it  was  properly  reearded  as  a  demurrer  only  to  the  parts  specified,  and 
not  to  the  whole  preceding  pleading  (Matthews  v.  Beach,  4  Selilen,  173). 

/.  The  demurrer  must  be  entirely  sustained  or  fail  together  {Peabody  t. 
Wash.  Mut.  Ins.  Co.,  20  Barb.  842 ;  Coofper  v.  Clasaan,  1  Code  Rep.  K  a 
347;  The  PeopU^.  Mayor  of  N.  Y.,  17  How.  57;  Wail  v.  Ferguson,  14  Abb. 
387).  Thus,  where  the  complaint  contained  two  causes  oT  action  of  a  class 
that  admitted  their  being  united,  but  of  one  of  which  the  court  had  no  juris- 
dicUoD,  a  demurrer  to  the  entire  complaint,  on  the  ground  that  several  causes 
of  action  were  improperly  united,  was  overruled  {Cook  v.  Gliase,  3  Duer,  634). 
The  demurrer  should  have  been  confined  to  the  cause  of  action  of  which  the 
court  had  no  jurisdiction,  and  should  have  been  on  the  ^und  of  their  want 
of  lurisdicrion.  {Id.)  So  if  a  complaint  contains  two  distinct  causes  of  action, 
and  a  demurrer  to  the  whole  complaint  be  interposed,  the  demurrer  must  be 
overruled  if  either  of  the  causes  of  action  alleged  is  well  pleaded  {Butler  v. 
Wood,  10  How.  222 ;  Martin  v.  MaUieon,  8  Abb.  3) ;  and  if  a  complaint  state  a 
cauae  of  action  against  one  or  some  of  several  defendants,  a  joint  demurrer  bv 
all  the  defendante,  on  the  ^ound  that  the  complaint  does  not  state  facts  sufil- 
cient,  or  for  defect  of  parties,  cannot  be  sustained  {The  People  v.  Mayor  of  Ni 
7,,  28  Barb.  2401  Where  the  complaint  disclosed  a  separate  cause  of  action 
against  each  defendant,  Imt  not  a  joint  cause  of  action,  a  joint  demurrer  for 
the  misjoinder  was  sustained  {Bess  v.  Buffaio  and  Niagara  FaUs  B,  R,2Si 
Barb,  m,;  see  Eldridge  v.  Beia,  12  How.  549:  PhUlips  v.  Narthrv/p,  id.  17; 
Browmtm  t.  Qiffirrd,  8  id.  802 ;  Woodbury  v.  Saekrider,  2  Abb.  402).  A  de- 
murrer under  the  sixth  snlniivirion  will  be  OTemded  if  on  the  (kcti  stated 


Digitized  by 


Google 


'260  DXMUBBBB.  [|  144. 

'the  plainttfTis  entitled  to  anv  reli^  wluiteTer.  althong^  no4  that  demanded 
(SiuywMfU  T.  Ma^or  of  K  F.,  11  Paige,  415 ;  and  see  Bmerif  ▼.  Bum,  20  N. 
Y.  62). 


IMe  to  sybdmsUm  1. 

a.  The  meaning  of  this  is,  that  the  person  is  not  subject  to  the  Jurisdiction 
of  the  court,  not  that  original  process  has  been  improperly  served  {Nana  y. 
Hope  MuU  Ins.  Co.,  5  How.  96 ;  8  Code  Rep.  161).  An  objection  to  Uie  Juris- 
diction which  does  not  appear  on  the  face  of  the  compl^t,  cannot  be  raised 
by  demurrer  (WHson  v.  Mayer  of  N.  F.,  6  Abb.  6;  15  Hqw.  500;  Kmig  v. 
%%  8  Abb  384). 

NoU  to  mbdMdticn  2. 

h.  The  capacily  of  a  plaintiff  to  sue  is  independent  of  a  cause  of  action 
The  fkcts  showing  the  former  are  not  facts  constituting  the  cause  of  action 
i^B'k.  qfLowaUe  v.  Edwards,  11  How.  216 ;  Vtb&rt  v.  Frost,  3  Abb.  120;  My&rs 
V.  Machadb,  6  Abb.  198 ;  HobeH  v.  Frost,  5  Duer,  672).  Therefore  the  objep- 
tioB  that  the  complaint  shows  the  plaintiff  has  not  legal  capacity  to  sue,  can- 
not be  entertained  where  the  only  cause  of  demurrer  stated  is  that  given  by 
subd.  6.  {Id)  A  plaintiff  in  an  action  on  a  note  has  not  legal  capacity  to  sue 
when  it  appears  on  the  face  of  the  complaint  that  the  plaiiiUff  holds  the  note 
as  a  collateral  security  imder  a  trust  to  sell  it,  but  not  authorizing  the  plain- 
tiff to  sue  on  it  (Ndson  v.  Eaton,  7  Abb.  305 ;  revs*g  a  C,  15  How.  306). 
Where  a  plaintiff  miscalls  himself  by  a  name  which  represents  no  person  real 
or  artificial,  the  remedy,  it  seems,  is  by  motion,  not  by  demurrer  or  answer 
{B'k  ofBavama  v.  Magee,  20  N.  T.  856). 

c.  The  objection  is  not  that  the  plaintiff  has  not  capacity  to  sue,  but  that 
no  person  natural  or  artificial  is  named  as  plaintiff.  Oertam  persons,  as  in- 
fSuits,  lunatics,  and  married  women,  cannot  sue  except  by  guardian  or  com- 
mittee, or  in  the  case  of  a  married  woman,  by  Joining  their  husband  in  certain 
cases.  This  was  what  the  provision  refers  to  and  not  the  absence  of  a  real 
person  as  plaintiff.  (Id.) 

Note  to  subdmsion  8. 

d  Where  it  appears  on  the  face  of  the  complaint  that  there  is  another  ac- 
tion pendingbetween  the  same  parties  for  the  same  cause,  the  remedy  is  by 
demurrer.  Where  it  does  not  appear  on  the  fhce  of  the  complaint  tiiat  ano- 
ther action  is  pending,  &c,  then  if  in  fact  another  action  be  pending,  the  pro- 
per mode  for  the  defendant  to  avail  himself  of  that  &ct  is  by  answer  setting 
forth  the  pendency  of  such  action  (Burrows  v.  MUXer,  5  How.  61).  This  rule 
applies  to  an  action  for  a  partition  (tiomfager  v.  Em^agery  1  Code  Rep,  N.  8. 
412;  6  How.  279).    See  note  to  section  147.   . 

Note  to  subdmsion  4 

e.  The  defect  of  parties  defendant  for  which  a  demurrer  is  allowed,  is  a  de- 
fidencvof  and  not  too  many  parties  (P^ododjy  v.  Wash.  Co.  Mut  Ins.  Co.^  90 
Barb.  842;  Gregory  y.  OaksmUh  12  Bow.  134;  Pinchney  v.  WaJUaee,  1  Abb. 
82;  F^wAiMV.  Baaj<»r,id.  44;  (/Awfiy  v. -B<j7^er,  4  Edw.  Ch.  R  210 :  OhurckUl 
V.  Trapp,  3  Abb.  306 ;  Da/oy  v.  Setts,  23  How.  396 ;  Daiyy  v.  BeUs,  16  Abb.  446 
note;  Batik  of  Havana  v.  Magee,  20  N.  Y.  359).  And  the  mere  joinder  of  too 
many  dtfendants  is  not  a  ground  of  demurrer  by  any  one  of  them  against 
whom  the  complaint  sets  forth  a  good  cause  of  action  (N.  F.  d  N.  E[a/oen  B.  R 
▼.  Schuyler,  7  Abb.  41 ;  17  N.  Y.  592 ;  Manning  v.  The  State  of  Nicaragua,  14 
How.  517 ;  KoUs  v.  DeLeyer,  17  Abb.  812).  To  sustain  a  demurrer  under  this 
subdivision  (the  objection  being  the  non-joinder  of  a  defendant),  it  must  ap- 
pear that  the  party  demurring  has  an  mterest  in  ha^e  such  other  party 
made  a  defendant  (HiOman  v.  mUman.  14  How.  460 ;  NetShmld  v.  Warrm,  14 
Abb.  80) ;  as  that  the  party  not  Joined  is  Jointly  liable  with  the  one  sued 
{Wooster  v.  Chamberlain,  A  Barb.  602).  And  it  must  appear  on  the  &ce  of 
the  complaint  that  the  parfy  defendant  .ft>r  whoae  non-Jomder  the  demurrer  Is 
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interposed  is  iiring.    If  it  does  not  so  appetr  the  objection  to  liis  non-Joinder 
mnst  he  taken  by  answer  {Seofidd  y.  Van  Sffdde,  38  How.  97). 

a.  A  defect  of  parties  plaintiff  is  a  good  cause  of  demurrer  by  all  the  de- 
fendants {Brcwnmm  y.  Gifford,  8  How.  d92 ;  Wairath  y.  ffandtf,  24  How.  858.) 
It  husband  and  wife  sue  together  for  a  cause  of  action  m  the  husband  alone,  it 
is  a  defect  of  parties  for  which  a  demurrer  will  be  sustained  (Id ;  Duiuterdaie 
r  OrifTM8,l^How.  195;  said  aee  Avogcmio  y.  ^wfl,  4  E.  D.  Smith,  884 ;  Bartow 
V.  Draper,  5  Duer,  130). 

b.  Section  122  is  to  control  in  determining  whether  a  demurrer  for  defect  of 
parties  is  well  taken  (Wallace  y.  Satariy  5  How.  99). 

&  A  demurrer  for  non-joinder  of  parties  is  well  taken  where  it  appears  that 
the  court  cannot  determine  the  controyorsy  before  it  without  preiuaice  to  the 
rights  of  others,  nor  by  saying  their  rights  {WaUace  y.  Baton,  8  Code  Rep. 
161 ;  5  How.  99). 

Note  to  $ubd,  5. 

d  Does  a  demurrer  lie  to  a  complaint  under  this  subdiyision  for  the  defect 
of  not  separately  stating  two  or  more  causes  of  action,  the^  being  such  as 
might  be  united  in  one  complaint  if  properly  stated  ?  That  it  does  not,  and 
that  the  defendant  should  haye  the  complaint  set  right  by  motion;  see 
Fiekett  y.  Briee,  (22  How.  195) ;  Dorman  y.  KeOam,  (14  How.  184 ;  4  Abb.  202) ; 
Mbare  y.  Smith  (10  How.  861);  Peckkamy.  Smith  (9 id.  486) ;  JRobinson  y.  Judd 
(id.  878);  Gooding  y.  McAllister  (id  128) ;  Fbr^  y.  EdmistonCil  id,  40b);  WcU- 
larr, Itaskan  (12  id.  28) ;  Woodlmryv.  Sackrider  (2  Abb. 402) ; Badgery. Benedict 
(4  id.  176, 1  Hilton,  415) ;  Oook  y.  Chase  (3  Duer,  648) ;  ^rsen  y.  Bayard  (5  id. 
656);  Bess  y.  Buffalo  R.  B.  Co.  (29  Barb.  895) ;  and  other  cases.  That  a  de- 
murrer may  be  interposed  for  this  cause,  see  GMy  y.  Hudson  Riwr  R.  B.  Co. 
<8How.  177);  YaaNofmeey.  PeobIe(9id.  198);  Durkeey.  Saratoga  and  Wash. 
RR  09.U  id.  2127);  Pike  y.  VanWormer  {15  id.  171);  Strussy. Parker (9  id. S42); 
OohoeU  y.  JV.  T.  d  Erie  R.  R  Co.  (9  How.  318) ;  and  m  Acome  y.  Amer.  Min. 
Co.  (11  How.  27),  Hand.,  J.,  thought  there  was  too  much  doubt  on  the  subject 
to  strike  out  as  friyolous  a  demurrer  on  the  ground  that  the  causes  of  action 
were  not  separately  stated. 

e.  It  has  been  held  that  a  complaint  which  alleged  that  defendant  had  be- 
come possessed  of  one  knitting-machine,  the  property  of  plaintiff,  by  wrong- 
iblly  taking  the  same  from  plaintiff,  and  that  he  wrongfully  detained  the  same . 
and  had  conyerted  it  to  his  own  use,  and  then  demanded  that  the  defendant  * 
miffht  be  adjudged  to  pay  plaintiff  damages  for  the  wrongful  taking,  detention 
and  conyersion,  and  that  the  property  ma^r  be  forthwith  delivered  to  the 
plaintiff,  improperly  united  two  causes  of  action,  and  was  depiurrible  on  that 
ground  {MaaweU  y.  Fa/mham,  7  How.  286).  A  complaint  after  stating  a  cause 
of  action  on  contract  against  partners,  and  demanding  judgment  therefor, 
contained  also  all^atlons  that  defendants  were  insolvent,  and  had  fraudulent- 
ly confessed  judgments  to  hinder  their  creditors,  and  demanded  an  injunction 
and  a  receiver ; — held  that  although  the  last  matter  might  be  obnoxious  to  a 
motion  to  strike  out,  its  insertion  did  not  render  the  complaint  demurrible  fbr 
improper  joinder  of  causes  of  action  (Meyer  v.  Van  Cottem,  7  Abb.  222 ;  28 
Barb.  280 ;  see  DurarU  v.  Gardner,  19  How.  94 ;  10  Abb.  445).  Allegations  of 
fraud  in  support  of  a  cause  of  action  and  not  as  constituting  a  separate  cause  of 
action,  do  not  make  an  improper  joinder  of  causes  of  action  (Cam^pbeU  v. 
Wright,  21  How.  9). 

/.  Where  a  complaint,  m  fact,  contains  but  a  single  cause  of  action,  although 
some  of  the  allegations  may  be  introduced  with  the  words,  "  and  for  a  fiirther 
cause  of  acti(m,'"the  defenoant  cannot  successftilly  demur  on  the  ground  that 
several  causes  of  action  are  improperly  united  (HiUman  v.  BUhnan,  14  How. 
456). 

See  sections  167,  172. 

Note  io  subditfision  a. 

g.  It  is  entirely  optional  with  a  defendant  whether  he  will  demur  or  not  foi 
the  cause  that  the  oomplaiht  does  not  state  facts  sufficient  to  constitute  a  cauir 
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9t  action ;  and  hit  ttooUoo  not  to  avail  himadf  of  that  right  doaa  not  prechide 
him  from  takine  advaniage  of  (he  defect  in  the  complaint  at  any  stage  of  the 
caae  (Gould  v.  Okua,  19  Barb.  186 ;  Montgomery  Go.  Rk  v.  Albany  GUy  B*h  a 
Belden,  464;  ^*g!^n«  v.  Freeman,  2  Duer,  650;  Budd  v.  Bingham,  18  Barb. 
404);  and  if  two  persons  are  made  defendants,  and  the  complaint  does  not 
state  facts  saffident  to  oonstltnte  a  cause  of  action  against  one  of  them,  and 
there  is  no  demurrer  for  that  cause,  the  objection  may  be  made  upon  the  tiiid ; 
and  upon  the  fact  appearing,  the  complaint  should  be  dismissed  as  to  such  de- 
fendant (Montgomery  Go.  Blc  v.  Albany  GUy  Bank,  gupra). 

a.  Under  a  demurrer,  for  the  reason  that  the  complaint' does  not  state  facts 
sufficient,  the  defendant  cannot  object  that  there  is  an  improper  joinder  art 
parties  (Eldridge  v.  Bell,  12  How.  547),  or  that  the  plaintiff  has  not  legal  capac- 
ity to  sue  ( T1»(W^  v.  iSVw^,  3  Abb.  120 ;  Hobart y.  Frost,  5  Duer,  671);  or  that 
the  court  as  a  court  of  equity  has  no  jurisdiction  •(  Wilson  v.  Mayor  of  N.  T.,  6 
Abb.  6 ;  15  How.  500 ;  4  £.  D.  Smith,  706,  note),  or  that  the  complaint  on  a  Inll 
of  exchange  shows  the  right  to  sue  on  the  bill  is  in  a  third  person  not  a  party 
to  the  action  (Myers  y.  Machado,  6  Abb.  198 ;  but  see  Palmer  y.  8medley,  id. 
205 ;  DeWia  y.  Gktmdler,  11  Abb.  459),  or  that  the  complaint  by  a  corporation 
does  not  show  its  authority  to  sue  (Bajik  of  LovwiUe  y.  Edwards,  11  How.  216 , 
Bank  of  HoMina  y.Wiekham,  7  Abb.  134),  or  the  prayer  for  relief  is  too  exten- 
Av^(Tfu  PeapU  y.  Mayor  of  N.  T.,  8  Abb.  19 ;  4  E.  D.  Smith,  706.  note ;  Jyyrd 
y.  Vredamd,  24  How.  816 ;  18  Abb.  195).  The  only  question  raised  by  a  demur- 
ler  under  this  subdiyision  is,  whether  the  plaintiff,  upon  the  fisu^s  stated,  is 
entitled  to  the  relief  which  he  d^ms;  and  it  is  immaterial  whether  that  relief 
be  legal  or  equitable.  If  the  relief  be  equitable  in  its  nature,  but  cannot  prop- 
erty be  granted  without  the  presence  of  other  parties ;  an  objection  on  that 
aocoimt  cannot  be  taken  by  demurrer  under  this  subdiyision  (OenH  Mut.  Ins. 
€k,  V.  Benson,  5  Duer,  168),  or  by  objection  on  the  trial  (Id.)  A  demurrer 
on  this  subdivision  puts  in  issue  the  validity  of  the  whole  complaint  ( White  y 
Brovm,  14  How.  282;  Spear  y.  Downing,  12  Abb.  442;  34  Barb.  528). 

h.  The  complaint,  to  be  overthrown  by  a  demurrer  under  this  subdivision, 
Bust  present  defects  so  substantial  in  their  nature  and  so  fatal  in  their  charac- 
ter as  to  authorize  the  court  to  say,  taking  all  the  &ct8  to  be  admitted,  that 
they  famish  no  cause  of  action  whatever  (Ths  People  v.  Mayor  of  N.  T.,  8 
Aba  7),  or  no  cause  of  action  against  the  defendant  demurring  (Sinclair  v. 
F&eh,  8  E.  D.  Smith,  677).  Where  the  demurrer  admits  &cts  enough  to  oon- 
Btitute  a  cause  of  action,  the  complaint  will  be  sustained  (Richards  v.  Bdieh, 
IT  Barb.  260;  Graham  y  Gamman,  13  How.  362;  5  Duer,  697;  Hammond  v. 
ffudson  Bioer  Iron  and  Machine  Go.,  20  Barb.  886;  Bank  of  LowviOe  v.  JBd- 
wards,  11  How.  218;  HiUman  v.  mUman,  14  id.  456,  and  see  Bichards  r. 
Beam,  28  £ng.  Law  and  £q.  R  157). 

c  It  seems  that  in  an  action  against  husband  and  wife,  the  complaint  ask^ 
rdirf  against  the  separate  estate  of  the  wife  only,  but  not  stating  &cts  sufQ- 
dent  to  show  a  liability  of  such  separate  estate,  a  demurrer  by  both  husband 
and  wife  under  this  subdvision,  will  be  sustained  (OoodaU  v.  MeAdam,14: 
How.  885).  But  husband  cannot  demur  alone  (see  GoM  v.  Gori,  81  Barb.  821). 

§  145.  [123.]  (Am'd  1849.)  Demurrer  mvM  speedy  the 
grotwnde,    May  he  to  all  or  some  of  the  oausee  of  action, 

Tlie  demurrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaint  Unless  it  do  so,  it  may  be  disregarded. 
It  may  be  taken  to  the  whole  complaint,  or  to  any  of  the  al- 
leged causes  of  action  stated  therein. 

d  As  to  the  Ist  and  6th  grounds  of  demurrer,  given  by  section  144,  it  seems^ 
to  be  settled  tiiai  a  demurrer  stating  the  grounds  of  it  in  the  language  of 
tlMNM  flubd&yiiiont,  k  •uffldflBt    With  respect  to  the  other  subdivision?  the^ 
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better  ofinioD  mmoB  to  be  thst  a  demuriei  under  either  ef  tlioee  stMhri^oM, 
dKmMI  epedfieaUy  point  out  the  gromuls  of  oMectira  {dwM  v.  Be  WiU,  1 
Code  Bep,  d6 ;  OUrwg  t.  EUMngs,  2  ^  66 :  4  How.  98;  Orami  y.  LaOwr,  3 
Code  Bep.  2 ;  HwOtr  y.  Fntdee,  id.  59 ;  Dnrkee  y.  Saraioga  A  A  Cb,  4  Hoir. 
89W;  .G^y.  Oofwad,  H id.  112;  AimabaUi.  Hunter, 6  id.  255;  Pwrdyy.  Cbr- 
jMiUtff,  id.  861 ;  iSTuify.  ^AoftUfe,  7«d  278;  3l3mfury.  a^tioH,  18  Abb.  457 ;  Qettf 
y^.  Budaan  lUoar  R  R  Ch.,Sid.  177;  Haire  t.  Baker,  1  Qeidim,  lUS ;  Johntmv 
Wetmore,  12  Barb.  488). 

«.  Where  the  demarrer  spedfiee  the  allied  cansee  of  demurrer  it  **  ezcladee 
aD  other  grounds  of  objection  than  those  partieolarly  set  forth,**  and  the  de- 
ftndsnt  cannot  insist  on  any  others  on  the  fii^g:Qment  {NeUie  y.  Be  ForreaC,  16 
Barb.  65 ;  see  afUCy  262).a. 

b.  A  demarrer  statine  "•  thi|t  it  does  not  appear  that  the  plaintiff  had  any 
title  to  the  note  when  me  suit  was  commenced,**  was  held,  not  to  sniBcientfy 
meitgn.  the  cause  of  demurrer  (Wkiie  y.  Low,  7  Barb.  204). 

e.  A  demmrer  merely  alleging  that  there  *'  is  a  defect  of  parties  defendant  is 
defectiye*'  in  not  specifying  the  particnlar  defect  {Skinner  y.  dhiart,  18  Abb. 
448). 

d  Where  tlie  ground  of  demarrer  stated  was  that  the  complaint  did  not 
state  facts  suflOicient  to  constHute  a  cause  of  action ;  among  other  things,  that 
it  did  not  show  plaintiff's  capacity  to  sue ;  held,  sufficiently  to  point  out  the 
oljection  relied  upon,  to  enable  defendants  to  insist  on  the  aigument  that  Uie 
iM&tlffhadnot  capad^to  sue  (Oimn.  Bank.T.  Smiih,9  AJbh.  1^6 ;  17  How. 

e.  Where  the  ground  of  demurrer  alleged  is  that  the  complaint  does  not 
state  fiicts  sufficient  to  constitute  a  cause  of  action,  the  defendant  cannot 
object  to  the  form  of  the  action  or  the  want  of  proper  parties  (Loomis  y.  T(fft, 
H  Barb.  541) ;  or  that  the  court  has  no  Jurisdiction  {W5»m  y.  Mayor  of  N.  Y., 
4  E.  D.Smith,  706  n^). 

/.  There  cannot  be  a  demurrer  to  a  p(^on  c^  a  cause  of  action  {Lord  y. 
Jfreetand,  24  flow.  820 ;  18  Abb.  195). 

g.  Where  the  complaint,  after  setting  forth  certain  matters  of  inducement, 
avierred  in  soccession  seyeral  distinct  acts  done  and  committed  by  the  defend- 
ijBle,  wherry  and  by  each  of  wtiich  acts  the  defendants  becune  liable  to 
plaintiff,  ^^,— held,  that  such  complaint  must  be  regarded  as  analogous  to  a 
declaration  containing  seyeral  distinct  counts,  and  separate  demurrers  mi^ 
be  intetposed  to  the  seyeral  causes  of  action  contained  in  the  complaint 
^C^danaburg  Sank  y.  Paige,  2  Code  Hep.  76). 

S  146.  [125.]  (AmM  1849.)  Sow  to  proceed  if  oomplahu 
he  amended. 

If  the  complfldnt  be  amended,  a  copy  thereof  must  be  served 
on  the  defendant, who  mnst  answer  it  within  twenty  days,  or 
the  plaintiff,  npon  filing  with  the  clerk  on  [dne]  proof  of  the  ser- 
▼iee,  and  of  the  defendant's  omission,  may  proceed  to  obtain 
judgment,  as  provided  by  section  246  ;  but  where  an  applica- 
tion to  the  court  for  judgment  is  necessary,  eight  days'  notice 
thereof  must  be  given  to  tlie  defendant. 

Jk  Where  a  defendant  has  appeared  by  attorn^,  the  amended  complaint  is 
ID  be  served  on  the  attorney,  and  not  on  the  denndant  pertionally.  A  Jndg- 
ment  entered  as  upon  ikilnre  to  answer  an  amended  complaint,  which  was 
served  on  the  defendant  peraonaUy,  lifter  he  liad  appeared  by  attorney,  was 
Md  irregnlar  (JfiffY^  y.  JiMfMofM,  7  Abb.  82^ 

ilmtm.  action  agaknt  three  detedanta,  two  o#the  deftnidanto  demisved  to 
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the  compli^t,  and  the  other  defendant  soffered  a  Jod^ment  for  want  of 
an  answer.  The  plaintiff  afterwards  amended  the  con^>lamt,  in  a  substantial 
manner  and  not  tn  mere  form.  The  plaintiff  neither  served  a  copy  of  the 
amended  complaint  on  the  defendant  against  whom  Judgment  had  been  taken, 
nor  gave  him  notice  of  the  amendment ;  and  on  motion  by  sach  defendant  to 
set  t&e  judgment  aside,  it  was  held  that  the  Judgment  was  irregular,  that  it 
did  not  follow  because  he  omittted  to  answer  the  original  complaint  that  he 
might  not  desire  to  answer  the  amended  complaint,  and  that  he  should  hare 
been  served  with  notice  of  the  amendment  (Fboj^  v.  Woodty  2  Sand.  653;  8 
Ck>de  Rep.  18 ;  and  see  Thomas  v.  Allen,  2  Wend.  618 ;  AUdn  v.  Alb.  North  B, 
B.  Oo.,  14  How.  337  ;  Ward  v.  Dewey,  12  id.  193 ;  aoudder  v.  Voorhis,  1  Barb. 
55). 

a.  The  right  to  put  in  an  answer  to  an  amended  complaint,  is  substantial 
and  a  waiver  of  it  should  not  be  implied  {L9u>  v.  Oraydon,  14  Abb.  444). 
Where  defendant  after  service  of  an  amended  compltunt,  under  an  order 
allowing  him  to  elect  to  let  his  answer  stand,  or  to  serve  a  new  answer,  had 
sufferea  the  trial  (which  was  brought  on  before  the  time  for  him  to  elect  had 
passed)  to  proceed  on  -the  issues  raised  by  his  first  answer,  held  that  he  did 
not  thereby  waive  Ids  right  to  serve  a  new  answer  {id.) 

§  147.  [126.]     Objection  )wt  appearing  on  complaint. 
When  any  of  the  matters  enumerated  in  section  144  do  not 

appear  upon  the  face  of  the  complaint,  the  objection  may  be 

taken  by  answer. 

b.  Where  the  cause  of  action  aUeged  in  the  complaint  is  a  contract  made  in 
a  foreign  state,  and  such  contract  is  void  by  the  laws  of  the  State  in  which  it 
was  made,  and  it  does  not  appear  on  the  fi!ce  of  the  complaint  what  is  the  law 
of  the  foreign  state,  the  proper  mode  of  taldng  advantage  of  the  law  of  soch 
foreign  state  is  by  answer,  stating  what  is  the  law  of  the  foreign  state.  A 
demurrer  cannot  be  sustained  01umphrey  v.  Chamberlain,  1  Code  Rep.  N.  8. 
967) ;  but  where  the  aUeged  cause  of  action  arises  out  of  a  transaction  void  by 
the  law  of  this  State,  if  in  fact  the  transaction  took  place  in  a  State  by  the 
laws  of  which  it  was  valid,  then  it  must  so  appear  on  the  complaint  (Thakher 
r.  Morris,  1  Eeman,  437). 

e.  Where  a  married  woman  sues  alone  for  a  cause  of  action,  in  which  her 
husband  should  have  joined  as  plaintiff,  and  the  fact  of  her  being  a  married 
woman  does  not  appear  on  the  race  of  the  complaint,  the  onlv  way  in  which 
the  defendant  can  avaU  himself  of  the  defence  of  the  plaintiff  s  coverture  is  to 
set  up  her  coverture  by  answer.  {DiUaye  v.  Parks,  31  Barb.  132).  For  where 
in  &ct  there  is  a  defect  of  parties  plaintiff,  but  the  defect  does  not  appear  on 
the  face  of  the  cpmplaint,  if  the  defect  is  not  pointed  out  and  insisted  on  hj 
answer,  it  is  waived  {Soranion  v.  Farmers  db  Mechanicif  Bank  of  Boohssiter,  & 
Barb.  527). 

d.  Where  the  complaint  discloses  a  Joint  cause  of  action  against  the  defend- 
ant and  another  or  others  who  are  not  joined  as  defendants,  and  is  silent  as  to 
whether  the  other  or  others  are  living  or  dead,  objection  to  such  non-Joinder 
cannot  be  insisted  upon  by  demurrer ;  the  proper  mode  of  raising  the  objec- 
tion is  an  answer  setting  up  that  the  party  orparties  not  joined  are  living 
(Braina/rd  v.  Jones,  11  How.  669 ;  Scofidd  v.  Van  Syekle,  28  How.  97)  [and 
within  the  Jurisdiction  of  the  court]. 

e.  Where  there  are  in  fkct  two  actions  pending  between  the  same  parties  for 
the  same  cause,  but  that  fact  does  not  appear  on  the  face  of  the  complunt,  the 
defendant  cannot  demur ;  he  must  put  m  an  answer  of  the  other  action  pend' 
ing  (Homfayer  v.  Homfager,  1  Code  Rep.  N.  S.  412 ;  6  How.  279). 

/.  When  in  an  action  by  a  corporation  or  a  natural  person,  the  want  of  legal 
capacity  to  sue  exists  or  is  supposed  to  exist,  but  that  fact  does  not  appear  on 
the  &ce  of  the  complaint,  the  objection  must  be  taken  by  answer;  it  cannot  be 
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niied  by  demnmr  (Union  Mutual  Iiu.  Ch.  v,  Otgopd,  1  Doer,  T07 :  tee,  how- 
em^Bank^BodonaY,  Wiekham,7  AJbb.lU;  16  How.  97;  BankqfHimmy^ 
y.  MeGm,  30  N.  Y.  855). 
Seeftirtber,  in  note  to  %  141 

§  148.  [128.]  (Am'd  1849.)    Odjecldm  when  deemed  ioawed. 

If  no  Bucb  objection  be  taken  either  bj  demurrer  or  answer, 
the  defendant  eball  be  deemed  to  hare  waived  the  same,  ex- 
cepting only  the  objection  to  the  jurisdiction  of  the  court,  and 
the  objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

a.  This  section  means  that  if  the  objection  is  not  taken  by  demoirer,  when 
that  mode  ]b  proper,  or  b^  answer  in  cases  where  that  is  the  appropriate  me- 
thod, it  is  waived  {ZaMskie  t.  SmUh^B  Eeman,  886;  and  see  aorantonr. 
Farm,  d  Mochan.  Bank  cfBoehetter^  88  Barb.  527).  And  when  the  obiection  is 
one  proper  to  be  raised  by  demurrer,  the  defendant  cannot  hare  the  benefit  oi 
the  objection  by  raising  the  obiection  by  answer.  {I<L  Mayhew  y.  BdbinKn^ 
10  How.  103 ;  Ingrdham  t.  Bdmrin,  12  Barb.  9;  BaggoU  y.  Batdgen,  2  Dner, 
160;  Bk  cf  WatenOe  y.  BeUur,  18  How.  270;  GasteU  y.  Orocker,  10  Abb.  188 ; 
Bentufon  y.  Dmnison,  9  How.  246).  An  objection  that  there  is  a  def^  of  par- 
ties, not  taken  by  demurrer  or  answer,  is  waived  {FfMgaie  y.  Eerkimer  Mamtf. 
Oo,,  2  Keman,  684;  Zabritkie  y.  9miih,  8  Eeman,  886;  Wrighi  y.  8tom,  6 
Bosw.  600;  Dillage  y.  Bxrki,  81  Barb.  182:  Lmx)%$  y.  OmAom,  4  Abb.  106; 
Wright  y.  Bennett,  8  Barb.  451;  Abbe  y.  Clarke,  81  Barb.  288;  Benmm  y. 
Faim,  2  Hilton,  552;  BoelmfY,  Black,  26  How.  97;  Giraud  y.  JBeaeh,  8  S. 
D.  Smith.  887;  JBifxbie  y.  Wood,  24  K.  T.  607),  and  cannot  be  taken  for 
the  first  time  on  the  trial  {VamDeueen  y.  Tat$ng,  29  Barb.  9;  Abbe  y.  Olark. 
81  id,  288)  or  on  appeal  from  a  judgment  upon  a  verdict  for  the  plaintiff 
(BMliM0y.^lK0rJrtft/n«.Ob.,16KT.266;  iVnsAoM  v.  Jf<iMexi»,  6  Duer,  588 ; 
CUegraoe  v.  N.  T  <b  Hariem  R  B.  Co.,  id.  882 ;  Bowknn  v.  Coleman,  8  Abb. 
481 ;  6  Duer,  188 :  Baie$  v.  Jamee,  8  Duer,  45^ ;  '*  or  in  any  other  mode,  or  in 
SOT  other  stage  of  the  cause**  (LeaM  y.  Fisher,  4  Duer.  28).  And  so  of  an 
objection  that  several  causes  of  action  are  improperly  united  {Youngs  v.  Seeleif, 
12  How.  895;  Wmterson  v.  EiMh  Av,  B,  B.  Co,,  2  Hilton,  898;  Wright  y. 
Starrs,  6  Bosw.  600  y  Banned  y.  Waish,  id.  621) ;  or  a  defence  of  coverture  {Oas- 
ires  y.  OoMlle,  4  K  D.  Smith,  425) ;  or  that  the  action  was  not  comm^iced  be- 
fore the  cause  of  action  accrued  {Smith  v.  Holmes,  19  N.  T.  271),  or  ttiat  the 
plaintiff  is  not  the  real  party  in  interest  {Saoage  v.  Com  Bap,  Ob.,  4  Bosw.  2),  or 
has  not  l^gal  capacity  to  sue  (Mossdman  v.  vixen,  84  Barb.  66>,  or  any  defence 
which  requires  to  be  specially  pleaded.    (See  in  note  to  g  149.) 

b.  Where  one  of  several  parties  having  a  joint  interest  sues  alone  and  re- 
covers judgment,  such  Judgment  is  not  a  bar  to  a  subsequent  action  by  the 
other  party  in  interest  {QoSc  v.  Keneda,  29  Barb.  120). 

«.  Is  the  objection  that  necessary  parties  to  a  complete  determination  of  the 
action  are  not  joined  waived  bv  omitting  to  raise  it  by  demurrer  or  answer 
(see  Dam  v.  Mayer  of  New  Tori,  14  N.  Y.  506 ;  2  Duer,  668),  an  objection  that 
a  party  sning  for  himself,  should  sue  on  behalf  of  himself  and  others,  is  not  a 
mere  objection  for  defect  of  parties,  and  may  be  made  for  the  first  time  oa  the 
trial  (Oreene  v.  Breek,  10  Abb.  48). 

d.  Where  a  defendant  demurs  to  the  complaint  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  without  objecting  to  the  want  of  pro- 
per parties,  or  the  capacity  of  the  parties  to  sue,  or  to  the  form  of  the  action, 
he  waives  his  right  to  ins&t  upon  these  objections,  and  for  the  purposes  of  ths 
danorrer  the  complaint  will  be  deemed  unobjectionable  by  reason  of  any  de- 
fects of  that  nature  (/;Mwwf  v.  TX^,  16  Barb.  541). 

e.  If  husband  and  wife  are  improperly  joined  as  plaintiflb,  the  objectioii 
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most  be  taken  by  demurrer  or  answer ;  an  answer  on  tke  merits  will  be  oon- 
sidered  as  a  waiver  of  the  objeetion  (Tngraham  v.  Bakkoin,  12  Barb.  9 ;  5 
Selden,  40 ;  and  see  Baggatt  y.  Bovlgera,  2  Duer,  160 ;  and  see  ante,  p.  74  e,  and 
past,  Se/foeraL  defences), 

a.  Objection  to  the  Jurisdiction  is  waived  if  not  taken  by  answer  or  demur- 
rer or  on  the  trial  (MosaOman  v.  CaeUy  84  Barb.  66). 

b.  The  fkiling  to  demur  does  not  waive  the  ri^ht  of  the  defendant  to  otject 
on  ih$  trial  far  ikefird  time,  that  the  complaint  Sow  not  state  &cts  suffldent  to 
constitute  a  cause  of  action  (Higgms  v.  Freeman,  2  Duer.  650 ;  Montgomerp 
Oo.  Bank  y.  Albary  Oi^  Bank,  8  Selden,  464 ;  ChuH  y.  Gtasi,  19  Barb.  IM: 
De  WiU  y.  Chandler,  if  Abb.  459).  An  Incmiible  defect  is  not  waived  by  any 
pleading,  but  may  be  taken  advantage  of  whenever  the  parties  are  before  the 
oourt  either  at  special  term  by  motion  :  or  on  the  trial  at  circuit  by  motion 
{Bumham  v.  De  Bewiee,  8  How.  159 ;  Budd  v.  Bingham,  18  Barb.  49^  Thus, 
the  privilege  of  a  foreign  consul  to  be  exempt  fh>m  the  jurisdiction  of  a  State 
trihnnal,  is  not  waived  by  an  answer  to  the  merits  ( Viuarino  v.  Thompeon,  8 
Belden,  576 ;  Ffynn  v.  Steughton,  5  Barb.  1151  His  being  impleaded  with  a 
citizen,  upon  ti joint  contract,  will  not  give  Jurisdiction  toUie  State  courts  (id. 
Bock  Bioer  Bank  v.  Hoffman,  22  How.  250 ;  510) ;  and  it  seems  that  the  same 
rule  applies  in  actions  for  tort^  {Hemanda  v.  Gamobeli,  10  How.  488).  He  is 
not  only  suable  in  the  district  courts  of  the  U.  S.,  but  if  he  be  an  aUen,  he  ia 
suable  as  such  by  a  citizen  in  the  U.  S.  circuit  courts  (St.  JaMs  Hospital  v. 
Barda^jBritish eonmd, U.  S.^circuit court,  southern  dist.  of  N.  Y.,  October, 
1865).  When  the  court  has  once  acquired  Jurisdiction  of  a  defendant  it  is  not 
ousted  by  his  subsequent  appointment  as  a  foreign  consul  (Koppcl  v.  Heinridce^ 
1  Barb.  449).  If  however,  on  the  trial  the  defect  in  the  complaint  is  supplied 
by  the. proof,  the  objection  may  be  overruled  (Lounebury  v.  Purdsf,  18  N. 
Y.  521 ;  Bmery  v.  P^ase,  20  N.  Y;  64). 

e.  Where  a  defendant  upon  demurrer  to  the  answer  daims  that  the  oom- 
plidnt  is  defective,  he  must  be  held  to  have  waived  all  objections  to  the  com- 
plaint not  raised  by  answer  or  demurrer,  except  the  question  of  JurisdictiMi 
abd  the  suffldency  of  the  facts  stated  to  constitute  a  cause  of  action  (The  Poo- 
pie  Y.  Banker,  SU0W.2SS',  WirUerson  y.  Eighth  Aw,  R  R  a>.,  2  HUton,  889). 

d.  The  otjection  thai  the  complaint  does  not  state  fiicts  suffldent  to  consti- 
tute a  cause  of  action,  cannot  betaken  for  the  first  time  on  appeal  (Bope.Y. 
Binamore,  8  Abb.  429;  Oorkif  Y^WOdns,  6  Barb.  558;  contra,  see  (XUY.BkuU^ 
2BOSW.125). 


Obaptbb  IIL 
The  Answer. 

filcnoH  149.  Answer  what  to  contain. 

150.  Counter-claim.    Several  defences. 

151.  Demurrer  and  answer,  when  allowed. 

152.  Sham  and  irrelevant  defences  to  be  stricken  out 

f  U».   [128.]   (Am'd  1849,  1851,  1852.)    Answer,  what  to 
contain. 
The  answer  of  the  defendant  mnst  contain, — 
1.  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  anj 
knowledge  or  information  thereof  suflicient  to  form  a  bdief ; 
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S.  A  ttfttenieDt  of  any  new  matter  constitritiiig  a  defence 
or  counter-claim,  in  ordinary  and  concise  language,  without 
repetition. 

«.  Tlie  answer  is  not  reqwired  to  be  entitled  in  the  action.  It  aboald,  how- 
erer,  sliow  in  wiiat  soit  and  for  wiMft  defendant  it  is  pat  in  {fiee  1  Code  Rep. 
4ify  It  most  either  controvert  a  nuterial  allegation  of  the  complaint  or  state 
new  matter  constituting  a  defence  {MsKprinf  y.  BuO,  16  N.  Y\  807) ;  and 
where  to  a  complaint  for  foods  sold  the  defendant  answered,— secondly,  a  de- 
nial tbait  i^ainkiff  ever  sold  any  coods  to  defendant  which  had  not  been  paid 
fer  by  the  defendant :  and  thirdly,  that  if  plaintifib  ever  sold  any  goods,  to  de- 
fendant they  were  sold  on  credit  and  not  to  be  paid  for  in  nine  years  from  the 
day  of  sale,— on  motion  these  derences  were  stmok  out  as  neither  amounting 
to  a  denial,  nor  to  a  statement  of  new  matter  (BaimUon  y.  Ihugh,  18  How 

&.  It  is  not  eswentiiil  to  tlie  soAdency  of  an  answer  that  it  shcmld  constitute 
ikdefence  oar  oounter-daim  to  tibe  whole  of  the  complaint  or  of  any  single 
eoQttt^  It  is  sufficient  if  it  oonstitnte  a  defence  or  counter-claim  to  so  much  as 
it  professes  to  answer  {MeKyting  y.  BuU,  16  New  York:,  860 ;  AOm  y.  JSiukin$, 
^Duer,882;  KnoiOerY.  Btrnberg,  10  Bxm,m);  but  if  it  profess  to  answer  an 
cBftiie  eause  of  action  and  m  feot  only  answers  a  part  it  is  Insufficient  and  may 
he  deraorred  to  {FoUer  y.  Hamn,  12  Barb.  547;  Beaeh  y.  Bcarom,  18  Barb.  806; 
Thumbr,  W^i^ral^,  6  How.  196 ;  WiZZwy.  Taggard,  id.  488;  Ifiehois  y.  Ihmn^ 
ipy,  2  Ooms.  288 ;  ^owk  y.  Ftiiard,  6  Black£  106 ;  and  see  Htkideg  y.  Grot- 
>MM,  id.  86);  if  the  defence  professes  to  be  part  only  of  a  cause  of  action  with- 
out spedQnng  what  part,  it  is  sofficient Jaluioagh  indefinite]  if  it  is  an  ijOBwer 
to  any  part  {ChUingham  y.  The  8kae,  7  Blackf.  406) ;  but  it  is  said  that  if  it 
apaciry  the  part  to  which  it  is  intended  as  an  answer  it  is  limited  to  that  part, 
aJthoc^  in  feet  an  answer  to  the  whole  (Orom  y.  Waiaon,  6  Black£  129). 
The  parts  of  the  complaint  to  which  the  answer  is  intended  to  apply,  should 
be  so  deariy  defined  as  that  the  court,  on  looking  at  the  complaint,  can  de- 
termine what  parts  ^e  covered  by  it  and  what  ^are  not  (Dammn  v.  Sehermer- 
k§fn\  1  Barb.  iS^).  Where  in  an  acdon  for  an  assault  and  felse  imprisonment, 
the  answer  assumed  to  be  to  the  whde  complaint  but  justified  only  the  im- 
.unaonment,  it  was  on  demurrer  hdd  bad  {Foiter  v.  Hcmen,  12  Barb.  547). 
%be  answer  must  address  itsdf  to  the  complaint,  and  not  to  the  bill  of 
particulars  (Krem  v.  8digmta^  8  Barb.  489 ;  aeaoeB,  v.  HofDdl,  2  Code  R  88). 

«.  **  A  defendant  has  a  right  to  conrider  the  complunt  which  is  served  up- 
on hiin^  or  his  attorney,  as  that  albne  which  he  is  required  to  answer,  and 
tliat  it  is  upon  the  issues  raised  by  his  answer  to  this  ciMnplaint  that  the  cause 
is  to  be  tried**  {Trowbridge  y.  IHdier,  4  Duer,  450;  £ftifl*a«  v.  Wood,  6  «.  608, 
note;  Graham  v.  JfcO^  5  How.  858 ;  1  Code  Rep.  N.  8.  48;  LiUl^n  v. 
ifuwn,  3  Paige,  280). 

4,  Several  defendants.— In  actions  against  several  defendants,  it  is  some- 
times better  that  each  defendant  answer  separately  as  when  in  trespass  for 
executing  process,  the  officer  and  the  plaintifT  in  the  process  are  sued  together 
^ee  2  Sannd.  PI.  and  By.  18, 19). 

e.  Semble,  aU  dilatory  defenses  must  be  common  to  all)  and  pleaded  by  all 
the  defendants  (HurUg  v.  8eeond  Bldg  Am,  15  Abb.  206,  note). 

f.'JsiaJi  action  a£;ainst  several  executors,  such  of  them  as  are  first  served 
witii  process,  or  nrst  appear,  are  entitled  to  answer  for  the  estate,  and  one 
answer  being  in  it  is  irregular  for  the  other  executor  to  answer  {SaUers  v. 
Prt^/n^  15  Abb.  224),  But  the  plaintiff  waives  the  irr^larity  by  not  return- 
ing the  answer  or  moving  to  strike  it  out.  {Jd.)  If  there  is  any  collusion  between 
the  plaintiff  and  the  executor  who  first  answers,  the  other  executors  should 
obtain  leave  to  put  in  a  separate  answer.    (Id.) 

g,  DeniaUk — A  general  and  a  spodfic  denial  <^  the  same  matter  is  not 
aUo«edl2>0nnM(mv.iV/^n««m,9Biaw.246;  Blake  v.  Bld/red^  18  How.  240). 
One  of  SQch  denials  will  be  struck  out  as  redundant.  Defendant  wiU  have 
his  option  as  to  which  he  will  retain,  (/d.) 
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a  Geneial  denSaL— A  general  denial  is  a  denial  in  grooi  of  all  the  alhiga^ 
tions  of  the  complaint,  and  a  ftpecific  denial  is  a  denial  of  one  or  of  each  al 
1e«ition  Beparately  {Denniacm  y.  DmrvUon^  9  How.  247 ;  SeoxsTd  ▼.  MiOn^  6  td 
313,  and  other  cases).  The  usual  form  of  general  denial  is,  *'  the  defendant 
denies  each  and  every  allegation  of  the  complaint'*  (KeUog  y.  Ohurdt^  4  How. 
389 ;  Badde  y.  Buekgaber,  8  Duer,  684).  A  defendant  after  expressly  admit- 
ting some  of  the  allegations  of  the  complaint  may  make  a  denial  *'  of  all  the 
all^ations  in  the  complaint  not  herein  before  specifically  [expressly]  admit- 
ted^ (Par$haU  v.  TUkm,  18  How.  7;  Genesee  Ifut.  Ine.  Go,  y.  MoynShen,  5  id, 
321 ;  Smith  y.  WeOe,  20  How.  158;  144;  6  id,  148).  A  statement  that  the  de- 
fendant denies  all  those  allegations  which  are  contained  within  jcertain  speci- 
fied folios,  is  good  as  a  general  denial  (Gaeeett  y.  Oroeker,  9  Abb.  89 ;  see  Bkihe 
y.  Bldredy  18  How.  240).  Denying  aAd  saying  he  denies  is  dififerent  (id.  /  At- 
thur  y.  Brooke,  14  Barb.  585). 

b.  To  a  complaint  for  goods  sold,  alleging  the  sale  and  that  the  defendant 
is  noto  indebted  to  the  plaintiff  therefor,  the  defendant  answered  admitthig  the 
^e,  but  alleging  that  the  purchase  was  on  a  credit  of  six  months,  and  that 
cerdit  had  not  expired ;  held  that  the  answer  was  a  "  tpedal  denial  of  the  alle- 
gation in  the  complaint,"  that  the  defendant  is  lune  indebted  to  the  pMntift 
{Gilbert  y.  Oram,  12  How.  465). 

c.  Where  the  allegations  of  a  complaint  are  not  directly  denied,  but  the  de- 
fendant states  other  facts  inconsistent  with  those  set  forth  by  the  plaintiff,— 
this  will  not  be  constructed  as  a  denial  so  as  to  prevent  the  allega^ons  of  the 
<XHnplaint  from  being  taken  ub  true :  merely  n^aking  a  counter-statement  or 
giving  a  different  version  of  the  matter  from  that  contained  in  .the  complaint, 
without  denying  the  allegations  of  the  complaint,  is  not  epec^teaXby  controvert- 
ing such  alle^tions  (Wood  v.  WhiUng,  21  Barb  190).  Thus,  where  the  com- 
plaint alleged  that  G  delivered  to  the  defendant  for  collection,  certain  ac- 
counts, for  which  defendant  save  G  a  recdpt  and  promised  to  pay  over  said 
money  when  received ;  that  defendant  collected  said  money  and  n^lected  to 
pay  the  same  to  said  G,  and  that  G  had  assigned  his  claim  to  the  plaintiff,— 
an  answer  which  stated  that  G  was  a  partner  of  one  B,  as  manufkcturers  of 
grain  cradles,  which  were  sold  by  them  on  credit,  and  Uie  said  amounts  were 
demands  of  G.  <&  B.  and  not  of  G,  was  held  not  to  epeafloaOy  controvert  the  al- 
legations of  the  complaint  (/d;  see  Gilbert  v.  Oramy  12  How.  455 ;  HamOtion 
V.  Hough,  18  How.  14 ;  Bke  v.  Tuoker,  5  Duer,  898;  Looeey  v.  Orser,  4  Boew. 
892).  To  a  complaint  setting  forth  an  agreement  with  several  clauses  between 
the  plaintiff  and  defendant,  &e  defendant  answered  that  the  agreement  was 
**  incorreeUy  eicUed  "  in  the  complaint,  and  then  proceeded  specmcally  to  con- 
trovert several  parts  of  it,  and  without  any  further  or  general  denial, — it  was 
held  that  the  parts  not  specificallv  denied  were  admitted  (Levy  v.  Bend,  1  & 
D.  Smith,  169).  An  allegation  thaX  defendant  does  not  know  of  his  informa- 
tion or  otherwise  that  the  plaintiff  had  commenced  the  action  in  the  complaint 
mentioned,  is  not  a  denial  {Sai^e  v.  Gushing,  7  Abb.  871). 

*  d.  Denial  d  any  knowledge  or  information,  &o.-— A  denial  as  to  a  mate- 
rial allegation,  or  as  to  all  the  allegations  of  a  complaint  of  any  knowledge  or 
information  sufficient  to  form  a  beuef,  forms  a  complete  issue,  and  in  no  case 
can  an  answer  containing  such  a  denial  be  successfully  demurred  to  (ZtMii^ 
eton  V.  Hammer,  7  9osw.  670 ;  Ketcham  v.  Zerega,  1  E.  D.  Smith,  554) ;  nor  eem- 
hie,  can  judgment  be  given  thereon  as  frivoloua  {Id.)  Such  a  denial  may  be 
struck  out  as  false  or  sham  in  any  case  where  it  is  to  be  plainly  seen  that  de- 
fendant had,  in'&ct,  knowledge  or  information  sufficient  to  form  a  belief  {Ed- 
tnards  v.  Lent,  8  How.  2S ;  Ketcham  v.  Zerega,  1  B.  D.  Smith,  554;  KeOom  y. 
Baker,  15  Abb.  287) ;  or  has  ready  means  of  obtaining  the  knowledge  (id ; 
Bance  v.  Beming,  1  Code  R.  N.  8.  204);  or  the  fact  is  presumptively  in  his 
knowledge  {Sherman  v.  N.  Y,  Central  MiUe,  1  Abb.  187 ;  Fales  y.  Mck$,  12 
How.  158) ;  although  the  answer  be  yerificd  {Fales  v.  Hicks,  12  How.  158 ; 
Chapman  v.  Palmer,  12  How.  88).  Thus  such  a  denial  was  struck  out  in  an 
action  for  an  assault  where  it  was  applied  to  the  assault  {Biehardson  y.  WiUon, 
4  Sand.  708) ;  and  so  where  the  contents  of  an  instrument  executed  by  the  de- 
fendant was  thus  denied,  the  denial  was  struck  out  ( Wesson  v.  Jvdd,  1  Abb. 
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2M;  flee,  howerer,  EeBoffg  t.  Baker,  15  Abb.  287) ;  and  in  an  action  against 
partneis  as  makers  of  a  promissory  note,  such  a  denial  of  making  the  note  was 
•track  out  {MaU  V.  Burt&U,  1  C5ode  Rep.  N.  S.  225 ;  2  E.  D.  Smith,  50).  In  an 
action  on  a  bond  executed  by  the  defendant  as  surety,  conditioned  to  be  void 
if  the  plaintiff  recovered  judgment  against  C,  such  a  denial  of  the  recovery  of 
the  Judgment  was  struck  out  {ffance  y.  Roming,  1  Code  Rep.  N.  8.  204 ;  2  £. 
D.  SmiUi,  48).  In  an  action  against  partners  for  goods  sold  and  delivered,  such 
a  denial  of  the  sale  and  delivery.by  one  partner  was  struck  out  (Gkapman  v. 
Balmer,  12  How.  38).  Such  a  denial  of  a  judgment  obtained  against  the  de- 
Hsndant  was  struck  out  {Keteham  v.  Zerega,  1  £.  D.  Smith,  555) ;  and  in  an  ac- 
tion for  fiUse  imprisonment  on  process,  such  a  denial  of  causing  the  process  to 
issue  was  struck  out  as  sham  {Lawrence  v.  Derby ^  15  Abb.  346,  n).  And  such  a 
denial  of  the  transfer  of  a  note  by  the  defendant  was  struck  out  {Falee-v.  Hickt, 
12  flow.  153).  But  the  maker  of  a  promissory  note,  sued  with  the  endorser 
in  one  action,  may  adopt  this  mode  of  denjring  that  the  other  defendant  en- 
dorsed the  note,  or  its  presentment  fbr  payment  {Flood  v.  Bevnolds,  18  How. 
112 ;  Sherman  v.  Bwihndl,  7  «l  171 ;  Thorn  v.  N,  Y.  Central  MiOs,  10  How.  20; 
Batt  lUver  Bank  v.  Rogers,  7  Bosw.  497 ;  Duncan  v.  Lawrence,  6  Abb.  804 ;  8 
Bosw.  103).  A  defendant  is  not  presumed  to  know  the  date  of  an  instrument 
not  in  his  possession  or  control,  and  as  to  such  date  may  deny  any  knowledge 
{^M)gg  V.  Baker,  15  Abb.  287).  To  a  complaint  by  an  administrator  setting 
forth  the  death  of  the  iotestate,  the  granting  of  letters  of  administration  to  the 
plaintiff,  and  that  he  is  informed  and  believes  the  defendant  is  indebted  to  him 
for  coal  sold  by  intestate  to  defendant,  the  defendant  answered  denying  any 
knowledge  or  information,  <&c.,  whether  he  is  indebted  to  plaintiff.  The 
plaintiff  moved  to  strike  out  the  answer  as  frivolous ;  the  motion  was  denied 
Uforrow  V.  Oougan,  8  Abb.  328);  for  although  the  defendant  must  have  had 
Knowledge  as  to  the  sale  of  the  coal,  yet  he  might  well  be  ignorant  of  the  death 
ofthe  intestate,  or  the  granting  of  letters  of  administration  to  the  plaintiff. 
(i3.)    [The  decision  was  influenced  by  the  vagueness  of  the  complaint] 

a.  The  allegation  of  a  defendant  brought  in  by  supplemental  complaint,  of 
his  ignorance  as  to  a  fact  admitted  by  the  answer  of  the  original  defendant,  to 
whose  interest  he  has  succeeded,  does  not  put  such  fact  in  issue  {Forbee  v. 
WaUer,  25  N.  Y.  480). 

b.  In  an  action  in  which  the  complaint  alleged  the  making  a  note  bv  the  de- 
fendants, and  that  they  *'  thereupon  indorsed  and' delivered  the  same  to  die  fXrnn- 
Uff$"  and  that  the  plamtifis  were  the  lawfbl  holders  and  owners  of  the  note ; 
the  answer  denied  that  the  defendants  ever  indorsed  the  note  to  the  plaintifls, 
or  ever  delivered  said  note  to  them,  and  further  denied  any  knowledge  or  in- 
formation sufflciait,  <&c.,  whether  or  not  the  plaintifls  are  the  lawful  holders 
and  owners  of  said  note.  This  answer  was  held  frivolous  {Kamlah  v.  Scdier,  6 
Abb.  226;see,<9t?n^ra,  Temple  y.  Murray,  mioyr.  929;  Snyder  Y.White,  id.  921; 
Genesee  Mutual  Im.  Oo,  v.  Moynihen^  5  id  821 ;  and  see  in  note  to  section  247, 
poiC^ 

e.  Fonn  of  denial  of  cmiy  knowledge,  &o. — A  denial  of  "  any  knowledge 
or  information  sufficient  to  form  a  belief,"  makes  a  complete  denial ;  and  the 
defendant  need  not  and  should  not  add  **  and  therefore  he  denies  the  same  " 
(Iflood  V.  Beynolde,  18  How.  112  •  Lea4^  v.  Boynion,  8  Abb.  8 ;  TcwmeendY.  PlaU^ 
id,  885 ;  King  v.  Bay,  11  Paige,  286 ;  Limngston  v.  Hammer,  7  Bosw.  670).  And 
it  will  be  observed,  that  where  the  defendant  has  made  an  insufficient  allega- 
tion ofthe  want  of  any  knowledge  or  information,  and  has  followed  such  alle- 
gation by  the  further  allegation  "  and  therefore  he  denies,"  &c.,  this  fUrther  al- 
legation has  been  disregarded  (see  Chapman  v.  Palmer,  12  How.  88 ;  Edwardu 
T.  Lent,  8  id.  28).  A  denial  of  knowledge,  without  adding  information,  would 
not  be  sufllcient  {Edwards  v.  Lent,  id. ;  and  see  The  Peop5  v.  McCumber,  15  id, 
180 ;  KetOiam  v.  Zerega,  1  R  D.  Smith,  554) ;  nor  is  it  sufficient  for  a  defendant 
to  say  he  is  ignorant  of  whether  or  not  the  facts  allied  against  him  are  or  not 
ime  (Wood  v.  Staniels,  8  Ckkle  Rep.  152).  An  answer  that  the  defendant  "*  is 
not  iniimMd  and  cannot  state  "  whether  or  not  the  plaintiff  was  possessed, 
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<!ka  is  not  a  sufficient  denial  for  any  pnrpoee  {Mon  y.  JArftAom,  80  Baiik  W^ 
And  so  of  an  allegation  that "  the  defendant  aoes  not  ^now  of  his  infemmtkni 
or  otherwise  (8ayre  v.  Gushing,  7  Abb.  871).  This  form  of  denial  (t.  e.,  of  any 
knowledge  or  information  sufficient  to  form  a  belief)  is  peculiarly  proper  in  a 
system  which  requires  pleadings  to  be  Terified  under  oath ;  but  whether  the 
answer  is  or  is  not  veiined  does  not  affect  a  question  on  the  sufficiency  of  the 
form  of  denial  {Snyder  v.  WhiU,  6  How.  324). 

a.  Denial  on  information  and  belieC — It  has  been  doubted  whether  a  de- 
fendant may  make  a  denial  on  information  and  belief  (see  ffackett  y,  RiehairdB, 
3  E.  D.  Smith,  13 ;  Blake  v.  mdred,  18  How.  240). 

b.  The  propriety  or  impropriety  of  alleging  on  information  and  belief  has 
been  supposed  to  depend  on  the  question,  whether  the  fact  alleged  was  or  was 
not  within  the  defendant's  own  knowledge ;  thus,  per  Harris,  J. :  **  The  answer 
will*  be  insufficient,  if  it  denies  merely  upon  information  an  all^tion  the 
truth  or  falsity  of  which  is  within  the  defendant's  own  knowledge  (Edwardi 
Y.  Lent,  8  How.  28).  In  general,  a  defendant  is  permitted  to  allege  that  his 
denial  is  on  or  according  to  his  information  and  belief  (7  Abb.  371,  note).  And 
where  an  answer  commenced,  "  The  defendant  verily  believes,  and  therefore 
answers  and  says,  that  the  plaintiff  is  not,  Sec. ;"  it  was  held  sufficient  (Divois  v. 
PoOer,  4  How.  156). 

e.  Denial  should  be  in  Hie  cUflgmiotive. — Where  the  complaint  allied 
that  defendant  ^^  assaulted  the  plaintiff,  and  seized  him  bv  the  collar  and  shook 
him  violently;'  the  answer,  "'denied  that  he,  the  defendant,  did  assault  the 
^id  plaintiff,  and  seize  him  by  the  collar  and  shake  him  violently."  On  de- 
murrer the  answer  was  held  insufficient.  "  'The  defendant  has  grouped  three 
of  the  charges,  and  denied  them  under  oath,  in  such  a  manner  that  if  he 
should  be  guilty  of  two  and  not  guilty  of  the  other  one,  his  answer  would  not 
bf  Mterally  untrue.  The  denial  shoula  have  been  of  each  charge  disjunctively, 
if  tihe  defendant  intended  to  put  the  whole  of  them  in  issue  "  (Mfpkins  y.  JEvm^ 
iU,  3  Code  R.  150 ;  6  How.  169).  [That  case  was  decided  under  the  code  of  1848, 
which  required  a  spedfle  denial  of  each  allegation.] 

d.  "  The  answer  ma^  deny  all  the  allegations  in  the  complsdnt,  in  such 
terms,  that  if  any  one  is  true,  the  denial  is  false,  or  it  may  deny  speciffcal^ 
such  allegations  as  the  defendant  intends  to  controvert  on  the  trial  But  it  is 
not  clear  that  anything  in  the  code  warrants  the  grouping  of  several  material 
allegations  and  denying  them  as  an  aggregate,  in  terms  which  are  not  inoon- 
iistent  with  the  truth  of  any  one  of  them^'  (Tbung  v.  CaUeti,  6  Duer,  44^. 
And  where  in  an  action  on  promissory  notes  against  the  executrix  of  the  en- 
dorser, she  answered  "  that  whether  or  not  upon  the  maturity  of  the  notes 
mentioned  in  the  complaint,  the  same  were  or  either  of  them  was  duly  pre- 
sented to  the  makers  thereof  for  payment,,  and  pa}rment  thereof  demanded 
and  refhsed,  and  thereupon  said  notes  duly  protested  for  non-payment,  and 
notice  of  such  presentment,  refusal,  and  protest  nven  to  the  said  H.  L.,  this 
defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief"  It 
was  said  that  such  a  denial  resembled  what  was  formerly  known  as  "  a  nega- 
tive pregnant"  It  was  a  denial  of  the  conjoined  facts  consistent  with  the  ex- 
istence and  truth  of  any  one  of  the  separate  &ct8.  (/d.)  And  so  where  the  ccHn- 
pUunt  charges  a  breach  of  covenant  in  cutting  and  canying  away  wood  and 
timber,  an  answer  denying  that  defendant  cut  and  carried  away  any  wood  and 
timber  would  probably  be  indefinite  or  uncertain  (Beaih  v.  Barons,  18  Barb. 
305).  An  answer  is  not  firivolous  merely  because  it  denies  the  allqrations  of 
the  complaint  conjunctively  instead  of  cu^unctively  (LimngstonY,  Bammerj  7 
BoBW.  670). 

e.  Denial  should  not  be  in  the  altematlTa — ^To  a  complaint  which  alleged 
that  defendants  purchased  soods  of  the  plaintiff,  and  that  to  obtain  said  goods 
and  deceive  plaintiff,  defendant  represented  that  he  was  in  good  drcumstancea 
and  worth  more  than  $3,000  over  and  above  his  debts,  and  that  such  represen- 
tations were  &lse,  and  were  made  to  obtain  possession  of  the  goods,  and  to 
deceive  the  plaintiff,  the  defendant  answered  deaymg  that,  to  obtain  said 
goods  and  to  deceive  the  plaintiff,  he  represented  to  the  plaintiff  that  he  was 
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m  good  drcmntluiees  or  ttiat  he  wm  worth  noro  Ouui  $8^080  o^er  aad  aboye 
hiB  debts,  or  that  the  representations  were  fidse,  or  were  made  to  obtakt  said 
goods.  On  motion  to  strike  out  parts  of  the  answer,  Sbankiand,  J.,  said  k 
was  defectiye  as  denying  "  the  allegations  of  the  complaint  in  the  alternative 
form — that  he  made  his  representation,  or  that,  or  that,  or  that, — and  thns 
reaves  it  uncertain  what  he  means  to  deny*'  (Oti»  y.  Bamy  8  How.  198;  Cfiff^m 
7.  Otorge,  3  Abb.  467.   See  note  to  section  165,  patC^. 

a.  Denlalofpart  of  a  oame  of  action;  or  of  one  of  several  causes  of  ao- 
tloD. — Where  the  cause  of  action  stated  in  the  complaint  is  deyisible,  or  wb^e 
there  are  seyeral  causes  of  action  stated,  the  defendant  may  by  his  answer  ^ 
ny  part,  or  some,  or  one  of  the  cause  or  causes  of  action  and  leave  the  residue 
unanswered  {SmUh  v.  Skufddt,  3  Code  Rep.  175 ;  Traey  v.  Bumjihrey,  ib.  190 ; 
Wm»Y.  Taggard, 6 How.  433 ;  Qenesee  Mut.  Ins.  Co,  v.  Majfnihen,  5 «J.  822 ;  /8^ 
'Ur  y.  White^  6  ib.  821) ;  or  answer  the  residue  by  new  matter  or  otherwise 
'Longworthg  y.  Knapp^  4  Abb.  115). 

h.  What  may  be  denied.— A-denial  that  the  plaintiff  is  entitled  to  the  sum 
of  money  demanded,  is  not  a  denial  of  a  material  allegation  (Drake  y.  CMb- 
crofl^  1  Abb.  208 ;  10  How.  877 ;  4  E.  D.  Smith,  39).  In  an  acUon  by  two  er 
more  for  an  unlawiul  taking  of  property,  the  defendant  Answers  that  the 
plaintiffs  are  not  joint  owners  of  the  property.  Tiic  averment  that  plaintlA 
are  not^oint  owners  is  material  (Wairod  v.  Eiennett^  6  Barb.  144).  In  an  action 
for  detaining  personal  property,  the  value  of  the  property  is  not  the  subject  of 
in  issueand  should  not  be  demed  (Cannoes  v.  Metr,  2  R  D.  Smith,  814 ;  Mo- 
Kemie  v.  FarreU  4  Bosw.  198 ;  HaekeU  v.  Richards,  3  %b  18;  Woodruff  v.  Cook. 
25  Barb.  505).  Although  the  value  is  alleged  in  the  complaint  and  not  denied 
by  the  answer,  the  defendant  may,  on  the  trial,  prove  the  true  value  (lb). 
See,  however  Areher  v.  Bottdinet  (l  Code  Rep.  N.  8.  378),  where  it  is  said  the 
complaint  haying  fixed  the  value  of  tlie  property,  and  the  answer  not  denjring 
it;  no  other  value  Qould  be  adopted  even  by  the  jury.  And  where  a  com- 
plaint gives  credit  for  a  payment  on  account,  that  is  not  a  traversable  fact 
{Bodgins  y.  Hancock,  14  Mees.  &  W.  120).  In  Oregcry  v.  Wright  (11  Abb.  417). 
an  action  for  goods  sold  and  for  services  held  that  an  answer  which  denied 
the  value  of  the  services  raised  a  material  issue.  In  McKemie  v.  Farrdl  (4 
Bosw.  193)  it  was  decided  that  allegations  of  value  need  not  be  denied. 

e.  In  an  acticm  for  a  breach  of  covenant,  an  averment  in  the  complaint  of 
the  amount  of  damages,  is  not  the  proper  subject  of  denial  It  is  not  issuable 
matter  and  the  defendant  does  not  admit  the  amount  alleged,  by  neglecting  to 
deny  it  (HaekeU  v.  Richards^  8  E.  D.  Smith,  13).  Even  on  a  default  the  amount 
of  (kunage  must  be  proved  or  the  plaintifif  take  judgment  for  a  merely  nominal 
sum.  (Ih, ;  and  see  Gilbert  v.  Bounds,  14  How.  49). 

d.  An  answer  that  defendant  is  not  bidebted  in  manner  and  form  as  alleged, 
as  it  is  but  a  denial  of  a  conclusion  of  law,  is  not  sufficient  in  any  action 
(Pierwn  y.  Cooley,  1  Code  Rep.  91),  except  that  where  the  plaintiff  states  as  his 
cause  of  action  that  the  defendant  is  indebted  to  the  plaintiff,  instead  of  set- 
ting forth  Uie  contract  on  which  the  cause  of  action  arises,  the  defendant  may 
take  issue  on  indebtedness  (Morrow  v.  Cougan,  3  Abb.  328).  This  accorda, 
with  a  decision  of  (Anon.,  2  Code  Rep.  67),  that  when  indebtedness  is  stated 
in  a  complaint  as  a  matter  of  fact,  an  answer  of  not  indebted,  is  sufficient.  An 
allegation  in  an  answer  that  the  defendant  never  gave  the  plaintiff  the* note 
mentioned  in  the  complaint,  amounts  to  a  denial  of  the  making  the  note  and 
plaintiTs  ownership  (Satoyer  v.  Warner,  15  Barb.  282);  circumstances  of 
aggravation  are  not  traversable  ( OUbert  v.  Bounds,  14  How.  49) ;  nor  are  alle^ 
tions  of  special  damage  (Moloney  v.  Dows,  15  How.  265) ;  unless  the  s^ial 
damage  is  the  gbt  of  the  action,  in  •yhich  case  it  Js  traversable  (PBrring  v. 
Harm,  2  M.  &  Rob.  5). 

•  «.  A  &ct  impliedly  averred  may  be  traversed  in  the  same  manner  as  If  it 
were  expressly  averred  (Haight  v.  HdOey,  3  Wend.  268 ;  11  East  406 ;  Prindk 
V.  Caruthers,  15  N.  Y.  429;  Bellinger  v.  Oraigue,  31  Barb.  584;  Lord  v.  G*ii- 
i(frmtgk,4&find.(m;  1  Code  R  N.  S.  822) ;  and  if  not  denied  H  is  admitted 
(Afuible  V.  Sl':i:i,  Kun^'vr  C<h,  Jft  Abb.  28^. 
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a.  Where  a  complaint  diai^ges  a  trespasB  on  a  partiicolar  day,  if  the  answer 
set  np  an  act  on  a  previous  day  as  a  justification,  it  should  traverse  the  oom> 
mission  of  the  trespass  on  any  other  day  than  the  day  mentioned  in  the  an* 
swer  {Hattiday  v.  NobUy  1  Barb.  138).  The  place  tohere  an  alleged  trespass  on 
land  was  committed  is  material,  and  must  be  proved  as  laid  (Dorman  v.  Long^ 
3  Barb.  214) ;  Mmdfo,  it  may  therefore  be  denied,  but  query? 

d.  In  an  action  for  damages  caused  by  the  negligence  of  defendant  in  leaving 
a  ditch  open  and  unguarded  in  a  highway,  the  complaint  stated  that  plaintiff 
fell  into  it  **  without  any  fault  or  want  of  care  on  his  part."  The  answer  de- 
nied that  "  plaintiff,  without  any  fault  or  want  of  care,^*  did  fell  therein ;  held, 
that  this  put  in  issue,  the  falling  into  the  ditch,  as  well  as  the  exercise  of  pro- 
per care  by  plaintiff  ( TFa«  v.  Buffalo  Waier  Works  Co.,  18  N.  Y.  119 ;  LMfng- 
ston  V.  Hammer,  7  Bosw.  670). 

e.  What  is  the  true  intent  and  meaning  of  a  written  instrument,  is  not  matter 
of  intrinsic  averment,  but  in  cases  where  there  is  no  latent  ambiguity,  depends 
on  the  instrument  itself;  and  no  averment  can  be  made  which  contradicts  the 
language  of  the  instrument  (U.  8.  v.  Thomgmn^  1  Glallis.  888).  Thus,  where 
the  complaint  alleged  that  D.  executed  his  bond  to  the  plamtiff,  da(ed,  &c., 
conditioned  to  be  void  on  payment  of  a  certain  sum,  with  interest  semi- 
annually, and  with  the  further  condition,  "  if  any  defeult  should  be  made  in 
the  payment  of  saiQ  interest,  or  any  part  thereof,  on  any  day  whereon  the 
same  ought  to  be  paid,  and  should  the  same  remain  unpaid  for  ten  days,  then, 
after  the  lapse  of  said  ten  days,  the  principal  sum  should  immediately  be- 
come due  and  payable,"  and  the  complaint  further  alleged,  that  as  collateral 
security  for  the  payment  of  said  bond,  the  said  D.  executed  to  the  plaintiff  a 
mortga^,  *'  with  the  same  condition  as  the  said  bond,"  and  then  alleged  a 
defeult  m  payment  of  interest.  The  answer  of  B.,  a  defendant,  admitt^  that 
D.  made  a  mortgage  to  the  plaintiff,  dated,  <&c.,  alleged  tliat  it  was  the  only 
mortgajge  made  by  D.  to  plamtiff,  that  it  was  conditioned  for  the  payment  ol* 
a  certain  sum  and  interest  semi-annually,  but  that  it  did  *'  not  contain  any 
condition  or  clause  that  in  case  the  interest  or  any  part  thereof,  on  any  day 
whereon  the  same  was  made  pavable,  should  remam  unpaid  for  ten  days,  the 
principal  sum  should ,  become  due  and  payable  immediately ;"  and  the  an- 
swer &en  denied  any  knowledg^e  that  the  bond  contained  anpr  such  condition 
as  was  set  forth  in  the  complaint  To  this  answer  the  plaintiff  demurred ; 
and  it  was  held  in  the  court  below,  first  at  the  special  and  afterwards  at  the 
general  term,  that  the  answer  set  forth  a  defence  to  the  action,  and  the  de- 
rendant  had  judgment.  The  plaintiff  appealed  to  the  court  of  appes^s;  and 
that  court  reversed  the  judgment,  and  gavcjud^ent  for  the  plaintiff;  and 
per  Denio,  Ch.  J. :  The  correct  method  for  the  defendant  to  have  brought  the 
question  which  he  wishes  to  raise  before  the  court,  was  to  set  out  the  mort- 
gage wrbaJbm,  and  then  have  stated  the  matter  in  avoidance,  which,  upon  his 
construction  of  the  mortgage,  would  have  barred  the  action ;  or  he  might 
have  denied  the  execution  of  the  alleged  mortgage.  Either  of  these  methods 
would  have  raised  the  question  of  law  arising  upon  the  instrument ;  but  an 
averment  that  a  certain  clause  is  not  contamed  in  the  mortgage,  without 
giving  its  actual  language,  does  not  afford  sufficient  data  for  determining  ita 
legal  effect  (Dimon  v.  Ihinn,  15  N.  Y.  498). 

d.  The  averment  of  plaintiff's  belief  is  not  traversable  {Badway  v.  Mather,  5 
Sand.  664 ;  HaweU  v.  Fraser,  1  Code  R  N.  8.  270).  Thus,  to  an  aDw^ation 
plaintiff  &0^taM8  the  note  was  presented  for  payment,  the  defendant  couta  not 
oppose  a  denial  "  that  plaintiff  believes." 

e.  Persons  who  make  contracts  vnth  a  corporation  defactOy  cannot  deny  its 
legal  existence  (White  v.  Boss,  15  Abb.  66 ;  Bast  Biver  Bank  v.  Bogefa,  7  Bosw. 
494 ;  see  ante,  in  note  to  §  142,  GarporaOoiu,  p.  212,  A;).  Thus,  in  an  action  by  a 
corporation  (t.  &  a  building  association)  aga^t  one  of  its  members  or  a  party 
dealing  with  it.  the  defen&nt  cannot  be  admitted  to  allege  that  the  charter 
had  become  void  before  the  commencement  of  the  action  by  a  i^bn-compliance 
with  the  statutory  provisions  relating  to  moneyed  corporations  (Meehanie^ 
Building  AmodaUon  y.  Stewru,  6  Duer,  676).    So  in  an  action  by  a  foreign  cor- 


Digitized  by 


Google 


S  149.]  DKRIAL.  278 

poradon  to  reoover  a  sum  of  money  loaned  in  this  State,  the  defendant  is  no< 
at  liberty  to  avail  himself  of  the  defence  that  the  plaintiff  was  precluded  from 
the  terms  of  its  charter  from  making  such  loan.  When  it  is  a  question  of 
capacity  to  contract,  a  party  who  has  had  the  benefit  of  the  contract  cannot 
be  permitted  in  an  action  founded  upon  it  to  question  its  validity  (Steam  Na^- 
igaJtum  Co.  v.  Weedy  17  Barb.  878). 

0.  A  positive  denial  in  an  answer  wUl  not  prevail  against  fiEu;ts  admitted  in 
or  by  the  same  answer  which  contradict  such  denial  {Robinson  v.  ^ewart,  10 
N.  Y.  189;  and  see  Starer  v.  Ooe,  2  Bosw.  662 ;  Manice  v.  N.  T.  Dry  Dock  Co., 
8  Edw.  Ch.  R  146). 

h.  What  defenoes  may  be  given  in  evidence  nnder  a  general  denial — 
Under  an  answer  denying  the  allegations  of  the  complaint,  and  denving  that 
the  plaintiff  is  indebted,  me  defendant  may  prove  he  was  never  indebted  at 
all,  or  that  he  owes  less  than  is  claimed,  that  the  services  were  rendered  as  a 
gratuity,  either  as  to  tlie  whole  or  in  part,  or  that  the  plaintiff  had  himself 
fixed  a  less  price  for  his  services  than  he  claims  to  recover  (Schermerhorn  v. 
Van  AUeUy  18  Barb.  29) ;  or  may  give  any  other  evidence  to  disprove  the  allega- 
{ tions  of  the  complaint  (Andretoi  v.  Bond,  16  Barb.  633).  In  an  action  for  con- 
'  verting  property,  a  general  denial  puts  in  issue  the  conversion  and  the  plain- 
stiffs  title  and  admits  evidence  to  disprove  the  plaintiffs  title  {Robinson  v. 
\  Frost,  14  Barb.  536  [but  this  seems  doubtful] ;  see  Ely  v,  Ehle,  3  Coms.  510; 
\JaeobsY.  Remsen,  12  Abb.  890;  Beaiyy.  marihout,  32  Barb.  293).  In  an 
'  action  for  a  wrongful  conversion  of  property,  the  complaint  averred 
that  the  plaintiff  was,  at  the  time  of  the  conversion,  the  otoner  and  entitled 
to  the  inunediate  possession  of  the  said  property.  The  answer,  among 
other  things,  denied  that  at  the  said  time  the  pltdntiff  was  the  owner 
and  entitled  to  the  immediate  possession  of  said  property.  On  appeal,  the 
court  held  that  the  plaintiffs  title  was  put  in  issue  {Davis  v.  Hoppork,  6  Duer, 
256)^  In  an  action  for  a  trespass  upon  land,  unless  the  plaintiffs  title  is  put  in 
issue  by  new  matter,  it  is  to  be  taken  as  admitted,  and  the  title  is  not  put  on  issue 
by  a  general  denial  {Squvres  v.  Seward,  16  How.  478;  Alihmtsey.  Rice,  4 
R  D.  Smith,  348 ;  see  Ferris  v.  Brovm,  3  Barb.  106).  Where  the  complwnt  is 
on  a  guantum  meruU,  not  setting  up  a  specific  contract,  in  that  case,  under  a 
general  denial,  the  defendant  may  show  that  the  work  was  unskillfuUy  done, 
or  was  worth  less  than  Uie  amount  claimed  {Raymond  v.  Richardson,  4  £.  D. 
Smith,  172 ;  Bellinger  v.  Craigue,  31  Barb.  534;  and  see  Trimble  v.  StiltoeU,  4 
E.  D.  Smith,  512) ;  but  if  the  complaint  had  been  on  a  specific  contract,  it  would 
be  otherwise  {Kendall  v.  VaUejo,  1  CaL  371).  In  an  action  for  seduction, 
assault  or  false  imprisonment,  evidence  in'  mitigation  of  damages,  not  offered 
as  a  defence,  may  be  given  in  evidence  without  beingplcd(7Va5W  v.  Barger,  24 
Barb.  614 ;  Uays  v.  Serryman,  6  Bosw.  679 ;  see  however  Poland  v.  Johnson,  16 
Abb.  235).  Ana  when  mitigating  circumstances  cannot  properly  be  set  up  in  the 
answer  they  may  be  given  m  evidence  under  a  general  denial  {Kneedler  v.  Stem- 
berg,  10  How.  68;  Dunlap  v.  Snyder,  17  Barb.  561).  To  a  complaint  on  a 
promissory  note,  which  alleged  the  making  of  the  note  by  the  deiendant  and 
the  delivery  of  it  to  the  plaintiff,  the  answer  ulleged  that  "  the  defendant 
never  gave  the  plaintiff  the  said  note ; "  held  that  the  answer  was  "  a  denial  of 
the  allegation  in  the  complaint  that  the  defendant  made  the  note,  so  far  as 
making  includes  delivery  (Russell  y.  Whipple,  2  Cow.  256);  and  also  of  the 
i\irther  allegation  that  the  defendant  delivered  the  note  to  the  plaintiff.  The 
question  to  be  tried  on  these  allegations  was  whether  or  not  the  note  was  de- 
livered to  the  plaintiff,  as  alleged  by  him  '*  (Sawyer  v.  Warner,  15  Barb.  286). 

e.  Under  a  general  denial  in  an  action  for  slander,  defendant  may  give  in 
evidence  the  general  bad  character  of  plaintiff  (Anon.  8  How.  434,  contra, 
Anon.  6  How.  160) ;  and  in  an  action  for  malicious  arrest,  a  general  denial  puts 
in  issue  the  want  of  probable  cause  (Rost  v.  Harris,  12  Abb.  446 ;  Radde  v. 
B^ackgaber,  8  Duer,  685 ;  Simpson  v.  McArthur,  16  Abb.  302  note) ;  so  m  an 
action  on  the  case  for  keeping  a  ferocious  dog  which  bit  the  plaintiff;  semblr 
the  defendant  may,  on  a  general  denial,  avail  himself  of  want  of  proof  thut 
he  knew  the  dog  was  accustomed  to  bite  (Hogan  v.  Shmpe,  6  Car.  &  P.  755). 
d  An  answer  which  alleges  that  the  plaintiff  *"  is  not  the  ImcfMX  holder  and 
18 
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owner  of  the  note  "  described  in  the  oomptaint,  m  tesaffldeBi  to  ndmii  erMenoe 
that  the  plaintiff  is  not  the  owner  or  holder  (iSMy  t.  BngtU,  17  Barb.  680;  8 
Keman,  542 ;  Broum  v.  Byekman,  12  How.  813 ;  and  see  what  is  said  Haich  t. 
Peet,  28  Barb.  582 ;  not  c&ntfa  to  Whiie  v.  Speneer,  4  Eeman,  247;  see,  also, 
Tammer  v.  Chmwrd,  17  Abb.  187 ;  Arrangois  y.  Fraeer,  2  Hilton,  244).  But 
Avhen  in  a  complaint  it  was  alleged  that  the  plaintiff  was  the  lawful  holder 
and  owner  of  the  note,  the  subject  of  the  action,  but  did  not  otherwise  allege 
any  transfer  or  delivery  of  the  note  to  the  plaintiff,  it  was  held  that  under  the 
peculiar  form  of  the  complaint  it  was  allowable  for  tlie  defendant  to  deny 
that  the  plaintiff  was  the  holder  and  owner  {MeKnight  v.  HufUy  8  Duer,  616 ; 
ffuU  V.  Wheder,  7  Abb.  412 ;  Metro.  Bk.  v.  Lord,  1  Abb.  185 ;  ante,  208,  a\ 

a.  Where  the  contract,  stated  in  the  complaint,  is  not  expressly  all<»ed  to 
be  in  writing,  or  subscribed  b^  the  defendant,  but  it  is  one  which  is  not 
binding  on  the  defendant  unless  it  be  in  writing,  or  be  subscribed  by  him,  all 
that  is  necessary,  in  order  to  a  complete  defence,  is  to  deny  the  existence  of 
any  contract  (lAvingston  v.  Smithy  14  How,  4&2 ;  AnUmrger  v.  Martin^  4  £.  D. 
Smith,  808 ;  VhampHn  v.  Fkmah,  11  Paige,  408 ;  and  see  Hdight  v.  Chiid,  84 
Barb- 191 ;  ante,  p.  204  d.)  But  in  cases  where  there  is  a  contract  in  fact, 
although  not  of  any  binding  force,  many  might  hesitate  to  verify  an  ^nower 
denyin]^  that  any  contract  existed ;  in  that  event  a  complete  defence  may  be 
set  up,  oy  alleging  (hat  the  contract  mentioned  in  the  complaint  was  not  in 
writing,  or  not  subscribed,  as  the  case  ma^  be,  which,  perhaps,  is  the  lietter 
mode  of  stating  the  defence  (/d,  citing  05oewi^  v.  Orahatn,  2  Paige,  181 ;  On- 
tario ffk.  V.  Boot,  3  ta.  478 ;  Harris  v.  Kniekerbacker,  5  Wend.  638 ;  2  Sto.  Eq. 
PL  §  768).  To  a  declaration  in  assumpsit  the  plea  was,  that  the  promise 
allied  was  a  special  promise  to  answer  for  the  debt  and  default  of  another, 
but  there  was  no  aj^eement  in  writing  stating  the  consideration,  and  that  the 
promise  was  in  writing,  as  follows :  I  agree  to  see  you  paid  within  8  months 
tVom  date  the  52.  due  you  from  A.,  signed,  &c.  Held  on  demurrer  that  the 
plea  was  an  answer  to  the  action  without  stating  there  was  no  oihw  consider- 
ation for  the  promise  (Clancy  v.  Piggott,  4  N.  &  SL  496). 

b.  "  The  general  denial  allowed  by  the  code  corresponds  verv  nearly  with 
tlie  general  issue  in  actions  of  assumpsit,  and  of  debt  on  aimple  contract,  at 
common  law"  {MeKyring  v.  BuU,  16  N.  Y.  298). 

c.  "  The  only  effect  of  a  general  or  specific  denial  in  an  answer  of  the 
material  allegations  of  the  complaint,  is  to  cast  the  burden  of  proof  on  the 
plaintiff;  but  where  the  necessary  proof  is  given,  if  the  answer  contains 
nothing  more  than  such  a  denial,  the  plaintiff  is  at  once,  and  as  a  matter  of 
course,  entitled  to  a  verdict  of  judgment"  (Teosier  v.  Qowin,  5  Duer,  892). 

d.  "What  defences  cannot  be  given  in  evidence  under  a  general  deniaL— 
Under  a  general  denial,  no  defence  which  confesses  and  avoids  tlie  cause  of 
action  can  be  given  m  evidence  (MeKyring  v.  BuU,  16  N.  Y.  297).  Thus  un- 
der a  general  denial,  defendant  cannot  Insist  that  plaintiff  is  a  married  woman 
and  has  not  legal  capacity  to  sue  (DiUaye  v.  Parks,  31  Barb.  132 ;  Cal  J&efxm 
Nav,  Co,  V.  Wright,  8  Cal.  585) ;  nor'  that  there  is  a  defect  of  parties  plaintiff 
(Abbe  V.  Clark,  81  Barb.  238) ;  nor  set  up  a  license  to  enterupon  the  prcmisoB 
of  another  (Haight  v.  Badgelty,  15  Barb.  499 ;  Beaty  v.  SwarthoiU,  82  Barb. 
208). 

e.  Usury  (/^y  v.  Qrimstead,  10  Barb.  821 ;  OoiUd  v.  Segee,  5  Duer,  260); 
pavment  (Field  v.  Mayor  of  N.  T,,  2  Selden,  189;  Teader  v.  Oouin,  5  Duer, 
892 ;  CaUdns  v.  Parker,2\  Barb.  275) ;  part  payment  (MeKyring  v.  BuU,  16  N. 
Y.  297) ;  coverture  (Castree  v.  OateOe,  4  R  D.  Smith,  425) ;  that  the  time  for 
payment  has  been  extended,  and  is  not  expired  (NeioeU  v.  Salmons,  22  Barlx 
047) ;  an  award,  or  a  former  recovery  for  the  same  cause  (Brazil  v.  Isham,  2 
Ker.  17 ;  Hendricks  v.  Decker,  85  Barb.  298) ;  any  illegality  in  the  contract 
{Potts  Y.  Sparrow,  3  Dowl  P.  C.  630;  BameU  v.  OlMsop,  id.  625);  nothing 
which  confesses  and  avoids  the  cause  of  -action  (McKynng  v.  BuU,  16  N.  Y. 
297);  the  corporate  character  of  a  domestie  corporation  plaintiff  (B*k,  of 
Genesee  v.  PaiAin  Bk.,  8  Kernan,  810 ;  overruling  Stoddart  v.  Onon.  Ann, 
C<ynf,^  12  Barb.  576 ;  EaM,  Bhcr  Fk  v:  Bogers,  7  Bosw.  407);  otherwise  of  a. 
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foreigii  eorpontion  (Wai&nOie  Matmt.  Oo,  ▼.  Bryan,  14  Barb.  18S ;  see  anie^ 
DoU  to  section  140) ;  that  the  plaintiff  is  not  the  real  party  in  interest,  rnnUe^ 
WettsrveUY.Alco(^SKI>.8Tmth,2^;  Jadcsony.  Weedon,  1  id.  142;  8aMg$ 
T.  Com  JBxehanoe  Ins.  Co.,  4  Bosw.  2) ;  that  the  cause  of  action  had  not  ac- 
crued before  the  commencement  of  the  action  (dmUh  y.  ffdmes,  10  N.  Y. 
371). 

a.  In  an  action  by  several  plaintifb  for  an  unlawful  taking  of  property,  a 
defence  that  the  plaintiffs  are  not  joint  owners  {Walrod  v.  Bennett,  6  Barb. 
144) ;  that  work  done  under  a  specinc  contract  was  done  in  an  unworkman- 
like manner  (Kendal  v.  VaUijo,  1  CaL  871) ;  if  the  action  had  been  on  a  m«a7»- 
tum  meruit,  it  would  have  been  otherwise  (Raymond  v.  Bkhardson,  4  E.  D. 
Smith,  172 ;  see,  however,  Laratoay  v.  Perkins,  10  N.  Y.  371 ;  BelUng&r  ▼. 
Graigue,  81  Barb.  537).  The  fact  that  a  mortgage  has  beeen  foreclosed  and 
the  mortgaged  property  sold,  and  a  part  of  the  mortei^ed  debt  thereby  paid, 
cannot  be  made  available  to  the  insurer  as  a  partial  defence  to  an  action  on 
the  policy,  unless  set  up  in  the  answer  (Orosvencr  v.  AUaniie  Fivt  Ins.  Co,,  1 
Bosw.  469) ;  a  claim  of  recoupment  to  be  available  must  be  set  up  in  the 
answer  (Craritf  v.  ffardman,  4  E,  D.  Smith,  448;  Storp  v.  Harbutt,  id.  464). 
8erMe^  that  mitigatory  circumstances  in  an  action  for  an  assault,  &c,  must  be 
pled  (Folard  v.  Johnson,  16  Abb.  235;  see  Mitigating  Cireumstanees,  p.  278,  b); 
and  so  must  a  defence  arisii^  out  of  the  provision  in  section  8,  ch.  355,  of 
laws  1830,  prohibiting  banks  from  paving  out  or  lending  notes  not  received  at 
par  (Codd  v  Bathbone,  19  N.  Y.  39).  tJnder  a  plea  of  non  est  factum  in  an  ac- 
tion of  covenant,  neither  a  mutual  abandonment  of  the  contract,  nor  non- 
performance of  conditions  precedent  by  plaintiff,  can  be  given  in  evidence 
(Laraway  v.  Perkins,  10  N.  Y.  371). 

h.  Where  a  conductor  upon  a  railroad  is  sued  for  a  battery  in  forcibly 
ejecting  a  passenger  from  tbe  cars,  he  cannot  prove,  in  his  defence,  the  exist- 
ence of  certain  rules  of  the  railroad  company  at  the  time;  that  such  rules 
were  reasonable,  and  that  the  acts  of  defendant  complained  of,  were  done  in 
conformity  with  such  rules,  unless  such  a  defence  has  been  set  up  in  the  an- 
swer (Pier  V.  Finch,  29  Barb.  170). 

c.  In  an  action  for  converting  personal  property,  a  general  denial  will  not 
anthorize  the  defendant  to  prove  a  special  property  in  the  goods ;  to  defeat 
plaintiff's  claim,  such  a  defence  must  be  specially  pleaded  (Oraham  v.  Hiar- 
rower,  18  How.  144).  Thus,  in  such  an  action,  it  cannot  be  proved  on  the  trial, 
unless  set  up  by  the  answer,  that  one  of  the  defendants  had,  as  sheriff,  levied 
an  execution  upon  the  property  in  suit,  before  plaintiff  claimed  title  thereto 

ild.) ;  and  as  to  defence  in  action  for  folse  imprisonment,  see  Brown  v.  Chadaey^ 
80  Barb.  268). 
See,  New  Matter. 

New  Matter. 

d.  New  matter  defined.— New  matter  is  that  which  admits  and  avoids  the 
cause  of  action  set  up  in  the  complaint,  and  constitutes  defence  (Gilbert  ▼. 
Oram,  12  How.  455;  Badde  v.  Ruekgaber,  8  Duer,  685 ;  Bradl  v.  Ishdm.  3 
Keman,  17 ;  BeOinger  v.  Craigue,  81  Barb.  587;  Carter  y.  Kixzley,  14  Abb.  147; 
Walrod  v.  Bennett,  6  Barb.  144). 

e.  Matter  "  which  merely  negates  the  essential  allegations  of  the  complaint, 
or  states  circumstances  which,  if  testified  to  by  credible  witnesses,  would  dis- 
prove them,"  is  not  new  matter  (Radde  v.  Ruckgaber,  supra).  Thus,  in  an  ac- 
tion for  a  malicious  arrest,  where  the  complaint  alleged  the  arrest  to  have 
been  made  without  any  reasonable  or  probable  cause,  a  statement  of  facts  in 
the  answer,  to  show  the  existence  of  probable  cause,  is  not  new  matter,  but 
**  only  evidence  that  one  indispensable  allegation  of  the  complaint  is  untrue," 
viz.  the  absence  of  probable  cause  (Id. ;  Host  v.  Harris,  12  Abb.  447).  In  Van 
GiesBon  ▼  Van  Qiessim  (12  Barb.  520;  10  N.  Y.  316 ;  and  see  lj5  N.  Y.  804), 
it  was  held  that  to  a  complaint  on  a  promissory  note,  which  alleged  that  the 
note  had  npt  been  paid,  an  answer  that  the  note  had  been  paid  was  not  new 
matter,  edtHngfor  a  reply  (the  code  then  requiring  a  reply  to  new  matter  in 
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the  answer) ;  the  dedrion  proceeded  on  the  ground  that  the  ^negations  of 
non-payment  in  the  complaint,  and  payment  in  the  answer  formed  a  comj^ete 
iseae. 

a.  A  defendant  may  set  np  as  a  defenee,  matter  which  ne  has  prt  riouslr 
made  the  subject  of  an  action,  and  which  action  is  pending,  and  t]i'>  court  wiU 
not  oblifi;e  him  to  elect  on  which  ^e  will  rely,  his  action  or  his  defence.  Thus, 
where  J.  sued  R,  and  afterwards  and  pending  that  action,  R.  sued  J.,  and  J. 
set  up  as  a  counter-claim  the  cause  of  action  m  his  agtion  against  R,  held  that 
he  might  do  so  (Fuller  y.  Read,  15  How.  236 ;  Lignot  v.  Bedding,  4  K  D.  Smith, 
Ji85).  And  the  same  rule  applies  to  a  set-off,  even  where  the  prior  action  has 
progress^  to  a  verdict  (Naylor  y.  Sehenk^  3  E.  D.  Smith,  135),  or  where  the 
defendant,  in  such  prior  action,  paid  the  money  into  court.    (Id.) 

b.  New  niatter  must  be  pleaded. — ^The  answer  must  allege  all  those  faeU 
which,  when  the  case  of  the  plaintiff  is  admitted  or  provS,  the  defendant 
must  pro^e  in  order  to  defeat  a  recovery  (CaiHn  v.  OurUeTy  1  Duer,  266 ; 
AyrauU  v.  Ohamberlain,  88  Barb.  287 ;  Carter  v.  Koedey,  14  Abb.  147 ;  Jacdbe  v. 
Bemsen,  12  Abb.  890 ;  Savage  v.  Com  E^.  Ins.  Co.,  4  Bosw.  2 ;  Beatty  v.  Stoart- 
hout,  32  Barb.  298 ;  Pier  v.  Mneh,  29  Barb.  170).  The  words  "  must  contain  " 
are  imperative  (MeKyrmg  v.  BvU,  16  N.  Y.  297),  and  a  defendant  cannot  give 
evidence  of  any  defence  of  new  matter  not  set  up  in  his  answer  (Di^/^Tj^^  v. 
Gage,  7  Barb.  18 ;  Kelsey  v.  Western,  2  Corns.  501 ;  N.  T.  Cent.  Ins.  Co.  v.  NaL 
Pro.  Ins.  Co.,  20  Barb.  468  ;.Bahr  v.  Bailey,  16  id.  57 ;  Deioey  v.  ffoag,  id.  865 ; 
Fhy  V.  Orvmstead,  10  td  821 ;  Andrews  v.  Bond,  id.  638 :  WaUon  v.  Minium,  1 
Caf.  362 ;  Field  v.  Mayor  of  N.  Y.,  2  Selden,  179 ;  McKynng  v.  BvU,  16  N.  Y. 
297 ;  Buckman  v.  BreU,  13  Abb.  119 ;  Sandford  v.  Travers,  7  Bosw.  497 ;  Johfir^ 
son  V.  Mcintosh,  31  Barb.  267 ;  Button  v.  McGauley,  38  Barb.  413 ;  Wright  v. 
hdafidd,  25  N.  Y.  266).  Even  though  such  defence  appear  from  the  evidence 
offered  by  the  plaintiff  in  support  of  liis  case  (Brazil  v.  Isham,  2  Ker.  9 ;  proba- 
bly overruling  Richards  v.  Auen,  8  E.  D.  Smith,  407).  This  differs  from  the 
case  of  a  plaintiff  voluntarily  showing  he  never  had  a  cause  of  action  (Ely  v. 
Cook,  2  Hilton,  406).  See  post.  What  defences  must  he  specially  pleaded.  But  if 
matter  not  pleaded  or  properly  receivable  in  evidence  under  the  pleadings,  is 
in  fact  proved,  without  objection  on  the  part  of  the  plaintiff,  it  must  be  con- 
sidered by  the  court  in  giving  judgment  (K  Y»  Central  Ins.  Co.  v.  Nat  Pro. 
Ins.  Co.,  4  Ker.  85).  And  an  answer  which  would,  if  demurred  to,  have  been 
deemed  insufficient,  may,  nevertheless,  if  issue  be  taken  on  iL  be  sufficient  to 
warrant  the  admission  of  evidence  constituting  a  defence  (Whiie  v.  Spencer,  4 
Eeman,  248).  A  statement  of  a  general  conclusion  is  not  sufficient  Thus,  to 
a  complaint  on  a  note,  an  answer  that  it  ^*  was  obtained  from  the  defendant  by 
fraud  and  wfthout  consideration,  and  was  void,"  was  adjudged  frivolous 
(M^  Murray  v.  Oifford,  5  How.  14).  So,  an  answer  which  avers  that  the  note 
sued  on  was,  by  mistake,  given  for  a  greater  sum  Ihan  was  due  from  the 
maker  to  the  payee,  to  wit : — a  sum  sufficient  to  cancel  the  balance  claimed  to 
be  due  on  the  said  note,  is  insufficient  to  &dmit  evidence  to  show  a  mistake  in 
the  amount ;  the  defendant  alleging  nothing  but  a  conclusion  of  law,  without 
setting  out  the  &cts  by  which  it  is  support^  (Seeley  v.  EiigeU,  17  Barb.  530.) 

6.  Confessing  and  avoiding. — A  special  plea  had  to  confess  and  avoid  ex- 
pressly or  impliedly,  the  cause  of  action  set  up  in  the  complaint,  and  to  which 
it  professed  to  be  an  answer,  and  the  same  rule  applies  now  to  an  answer  of 
new  matter  (Qregory  v.  TVainor,  4  E.  D.  Smith,  58 ;  and  see  Annibal  v.  Hunter, 
6  How.  255 ;  1  Code  Rep.  N.  S.  403 ;  Sayles  v.  Wooden,  6  How.  84 ;  1  Code  Rep. 
K.S.  409 ;  Porter  v.  MeCreedy,  1  Code  Rep.  N.  S.  88 ;  Lewis  v.  KendaU,  6How. 
59 ;  Arthur  v.  Brooks,  14  Barb.  533).  But  in  pleading  new  matter,  it  is  suffi- 
cient to  refer  to  the  cause  of  action  which  it  is  intended  to  answer,  as  the  sup- 
posed cause  of  action  (Eavestaff  v.  Russdl,  10  Mees.  &  W.  865),  or  even  to  say. 
The  supposed  c».uBe  01  action^  if  any  such  there  be  (McOormiek  v.  Pickering,  4 
Coms.  280,  which  overruled  some  cases  to  the  contrarv\  And  so,  it  is  suffi- 
cient to  say,  The  sum  *^  daimed  and  demanded  '*  (SoaddingY,  Eytes,  15  Law 
Jour.  q.R864;lOJur.945;ifa9y0tt«y.Ba^i,4Ad.andSL489).    In  Ooniger 
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T.  Jdkn$bm  (f  Denio,  M),  H  was  held  that  a  plea  of  the  sUtnte  of  limitatioiii^ 
which  ayerred  that  *'  the  seyeral  caosee  of  action,  if  any  such  there  were  or 
still  are,  did  not  accme,  Ac. "  was  held  bad  for  not  sufficiently  admitting  the 
cause  of  action.  So  in  an  action  for  sUnder,  it  is  not  a  sufficient  confession  for 
the  defendant  to  say  that  if  be  uttered  the  words  he  uttered  them  in  reference 
to  a  certain  contract  (/V>rtor  V.  MeOreedy,  1  Code  Rep.  N.  8.  88;  aayle$  y. 
Wooden,  «i.  409 ;  6  How.  84;  BuddingUm  y.  Bavis,  id,  401 ;  Lewi»  y.  Kendall, id, 
59 ;  see,  howeyer,  StOet  v.  ComOoek,  9  How.  48 ;  BuUer  y.  Wenitoorth,  id.  238). 

a.  To  a  complaint  which  charged  defendant  with  digging  a  ditch  across  the 
side-walk,  and  carelessly  pennittmg  same  to  remain  open,  and  that  in  conse- 
quence the  plaintiff's  wife  fell  into  said  ditch, — the  answer,  beside  a  raieral 
denial,  and  as  a  separate  defence,  alleged  that  if  said  ditch  was  dug,  it  was 
done  without  his  knowledge,  and  that  said  ditch,  if  any,  was  well  guarded,  and 
iT plaintiffs  wife  fell  in,  it  was  her  own  &ult.  On  motion,  Harris,  J.,  struck 
out  such  all^fttions,  as  being  hypothetical  and  not  amounting  to  a  suffidmt 
oonfesrion  (Wie$  y.  Fanning,  9  How.  543). 

6.  In  an  action  to  foreclose  a  mortgage,  brought  by  the  assignee  of  the 
mortgage,  the  defendants  put  in  an  answer,  denjing  that  the  mort|?agee,  for  a 
yaluable  consideration  paid  by  the  plaintiff,  duly  assigned  the  mortgi^;e  to  the 
pk^tiff;  and  alleged  that  the  same,  ifeYcr  sold  by  the  mortgagee,  was  in  Ikct 
sold  to  B.,  one  of  Uie  defendants,  and  that  if  any  assignment  was  eyer  exe- 
cuted by  the  mortgagee  to  the  plaintiff,  the  same  was  only  so  in  form,  and  that 
B.  fbmished  the  money  to  purchase  the  same ;  and  that  he  was  the  true  party 
in  interest,  and  that  the  suit  should  haye  been  brought  in  his  name — held  that 
the  answer  was  defectiye,  because  it  set  up  the  matter  in  ayoidance,  without 
admitting  that  but  for  the  ayoidance  the  action  could  be  sustained ;  because  it 
was  hypothetical ;  because  it  set  up  matter  in  ayoidance,  and  at  the  same  time 
denied  the  allegation  it  sought  to  ayoid :  and  because  it  attempted  to  show, 
aiTumentatiyely,  that  the  mortgage  had  been  paid,  without  asserting  the  fiM^t 
{Arthur  y.  Brookt,  14  Barb.  588^ 

e.  Hypothetical  pleading  is  objectionable ;  but  there  are  cases  in  which  a  de- 
fendimt  may  be  permitted  to  answer  in  a  hypot^  dtical  fohn,  and  indeed  in 
which,  being  called  upon  to  answer  under  oath,  ue  can  as  a  conscientious  man 
answer  in  that  form  only  without  waiying  one  or  more  of  his  defences  {Ket- 
ekum  y.  Zer^gck,  1 R  D.  Smith,  5M).  In  ttiat  case  the  answer,  after  a  general 
denial,  set  up  proceedings  in  bankruptcy,  and  ayerred  that  "  the  aforesaid  judg- 
ments so  by  the  plaintiff  set  forth  in  his  complaint  (if  any  such  were  by  the 
plaintiff  recoyered  as  b^  the  plaintiff  is  alleged);"  and  it  was  held  that  the 
answer  was  sufficient,  t.  e,  not  inmiffieient ;  and  a  demurrer  to  it  was  oyer- 
ruled.  And  in  Brown  y.  Byckman  (12  How.  818),  Brady  J.,  held,  on  demurrer, 
that  an  answer  which  denied  any  knowledge  of  the  note  in  suit,  added  as  a 
separate  defence—**  if  plaintiff  is  the  owner  of  the  note,  he  obtained  it  for  a 
certain  purpoee,"^wa8  not  hypothetical. 

d  To  a  complaint  by  a  receiyer  for  goods  sold  by  G.  G.  &  Ck>.  to  the  defend- 
ant, it  was  answered :  (1)  a  denial  that  plaintiff  was  receiyer ;  (2)  a  denial  that 
G.  C.  &  Co.  eyer  sold  any  goods  to  the  defendant  which  had  not  been  paid  for; 
iS)  if  G.  0.  &  Co.  eyer  soldany  goods  to  the  defendant,  they  were  sold  on  cre- 
dit, and  not  to  be  paid  for  in  nine  years  from  the  day  of  sale ;  and  (4)  general 
denial  of  each  all^ation  of  the  complaint.  On  motion,  the  second  and  third 
defences  were  stricken  out,  as  not  amounting  either  to  denials  or  allegations 
<tf  new  matter,  and  as  being  hypothetical  (HamiUon  y.  Hough,  18  How.  14). 

e.  Partial  defiance.— The  word  "  defence,"  m  section  149,  sub.  2,  mcludes 
^  a  defence  as  to  part,"  which  is  a  defence  pro  tanto  {Houghton  y.  Townsend,  8 
How.  441 ;  Bom  y.  Longmuir,  15  Abb.  826).  The  word  defence  "  has  ceased 
to  mean  a  justification,  and  as  now  used  it  is  applied  to  matters  which  go  \o 
the  partial  as  well  as  total  extinguishment  of  the  plaintiff's  claim"  (Btuh  y. 
Promer,  1  Eeman,  852).  Thus,  a  defence  of  part  payment  on  account  may  and 
must  be  treaded  (Himghion  y.  Toumsend,  8  How.  441 ;  Foland  y.  Johnson,  It 
Abb.  285;  MeKyring  y.  BuU,  10  N.  Y.  997;  Hanier  y.  0W2,  88  B«rt).  284; 
Kneedler  y.  Sternberg,  10  How.  68). 
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A  Totol  OT  partial  ftainn  of  the  oonaidentiQad  ftur  wUdi  a,  note  was  gmn^ 
mar  be  set  up  by  answer  either  as  an  entire  or  partial  defence ;  but  sn^st^  a 
defence  does  not  amount  to  a  counter-claim  (Qleaaon  y,  Moen,  %  Duer,  640 ; 
BofTT  T.  Baker ^  9  Mo.  R.  840),  and  so,  in  an  action  for  rent  of  land,  of  a  partial 
defence  that  the  plaintiff  MaelY  represented  the  quantity  of  land  demise  d(Fai» 
De  Sonde  y.  Hm^  18  How.  458) :  and  in  an  action  for  good^  sold,  the  defendant 
may  set  up  in  diminution  of  plaintiff's  claim,  damages  sustained  by  the  defend- 
ant by  the  partial  non-fulfillment  on  the  part  of  the  plaintiff  of  his  contract 
(TTi^  V.  Taggard^^id,  435) ;  thus  where  the  complaint  was  for  bricks  sold, 
the  defendant  answered  that  there  was  a  special  contract  for  plaintiff  to  sup- 
ply brick  of  a  particular  quality,  that  the  bricks  supplied  were  not  such  aa 
were  contracted  for,  and  Uiat  thereby  the  defendant  in  usin^  such  brick  had 
to  furnish  more  lime  and  brick,  and  pay  more  wages  than  if  the  bricks  con- 
tracted for  had  been  delivered ;  which  he  claim^  was  to  his  damage,  and 
which  damage  he  sought  to  set-off.  On  demurrer  to  the  answer,  it  was  ob- 
jected that  the  defence  was  bad,  as  amounting  to  a  partial  defence  only.  The 
demurrer  was  overruled.  [But  was  any  answer  necessary  ?  The  plaintiff  did 
not  claim  under  the  contract,  and  he  could  not  (if  the  answer  was  true)  as  he 
had  not  performed  his  part  of  it  {OoMey  v.  Morton^  1  Keman,  25).  But  as  the 
defendant,  although  not  compelled  to  do  so,  had  in  &ct  accepted  and  used  the 
brick,  he  was  bound  to  pay  for  them  what  they  were  worth.  This  could  have 
been  settled  on  the  assessment  of  plaintiff's  damages.  If  the  defendant  sus- 
tidned  any  damage  by  voluntarily  umng  brick  of  an  unsuitable  kind,  he  could 
not  recover  for  it  of  the  plaintiff  (Jfamfo«  v.  SUde,  8  M.  &  W.  858 ;  anU),] 

d..  Mitigating  oiroumstanoea. — The  only  case  in  which  a  defendant  may 
set  up  mitigating  circumstances  in  his  answer,'  is  an  action  for  libel  or  slan- 
der. He  cannot  do  it  in  an  action  for  an  assault  and  battery  (Rosenthal  v. 
Brushy  1  Code  Rep.  N.  8.  228 ;  and  see  Schneider  v.  S/iulU,  4  Sand.  6«4 ;  Scdf>us 
V.  Kip,  5  Duer,  m ;  12  How.  343 ;  2  Abb.  383 ;  iMnaderbeck  v.  TTor^,  8  Abb. 
87 ;  Mays  v.  Berryman,  6  Bosw.  679  j  OUbert  v.  Bounds,  14  How.  46 ;  Lam  v. 
Oiibert,  9  How.  1^,  it  has  since  been  held  otherwise ;  Foland  v.  Johnson,  16 
Abb.  235  Gten.  T.  3d.dist.) ;  nor  for  seduction  {Trawi  v.  Barger,  24  Barb.  614) ; 
nor  for  crim,  eon.  (Ha/rter  v.  GriU,  33  Barb.  283) ;  nor  for  damages  for  killing 
plaintiff's  dog  (Dunlap  v.  Snyder,  17  Barb.  661). 

ft  Prayer  for  relief — The  answer  need  not  contain  any  prayer  for  relief^ 
unless  affirmaUve  relief  is  sought ;  and  exemption  from  the  plaintiff's  demand 
is  not  afllrmative  relief  Nor  is  it  necessary,  after  stating  fitcts  which  (if 
INTOved)  show  the  plaintiff  ou^t  not  to  recover,  to  add  the  reasons  why  he 
should  not  recover  {Bridge  y  .Fay son,  6  Sand.  210). 

d  In  an  action  to  recover  personal  property,  where  the  property  has  been 
taken  from  the  defendant  pursuant  to  the  chapter  for  claim  and  delivery 
(|§.  206-217,  post) ;  the  defendant  to  entitle  him  to  damages  for  such  taking 
should  claim  them  in  and  by  his  answer  (§  261,  post) ;  and  as  a  general  rule 
imder  a  claim  for  dama^,  the  defendant  may  recover  any  spSial  damage 
without  claiming  them  in  his  answer  (Woodrujf  v.  Cook,  25  Barb.  512). 

e.  Affidavit  to  be  annexed  to  amawer  denying  notice  of  non-accep- 
tance, Ac,  of  bQl  or  nota— By  Laws  of  1833,  chapter  271,  section  8. 
it  is  provided,  that  "  The  certific>ate  of  a  notary,  under  his  hand  and  s^  of 
office,  of  the  presentment  of  any  note  or  bill  for  acceptance  or  payment,  and 
of  aity  protest  of  such  bill  or  note  for  non-acceptance  or  non-pavment,  and 
of  the  service  of  notice  thereof,  on  any  or  all  of  the  parties  to  such  bill  or  note, 
and  specifving  the  mode  of  giving  such  notice,  and  the  reputed  place  of  resi- 
dence of  the  party  to  whom  notice  was  given,  and  the  post-office  nearest 
thereto,  shall  be  presumptive  evidence  of  me  &cts  contained  in  such  certifi- 
cate ;  but  this  is  not  to  apply  where  the  defendant  annexes  to  his  answer  an 
affidavit  denying  the  fiu^t  of  having  received  notice  of  non-acceptance  or  non- 
payment. An  affidavit  by  indorsers  denying,  according  to  their  knowledge, 
i^rmation,  recollection,  and  belief,  the  receipt  of  any  notice  of  protest,  is  a 
sofficient  denial  within  the  statute  to  prevent  a  notarial  certificate  from  being 
presumptive  evidence  of  the  fiu^ts  stated  in  it ;  and  will  throw  upon  the  plain- 
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tiff  tlie  iNirden  of  proving  demand  and  notice  (Barkery,  GamUlf,  lA  Barb.  177). 
Bat  an  answer  which  denies  that  the  indorser  of  a  note  received  dae  notioe 
that  paymeiit  of  it  had  been  demanded  and  refused,  does  not  make  a  notaiy't 
ccrtMcate  of  the  fiM^ts  inadmissible  as  evidence,  although  the  answer  be  veri- 
flod.  To  produce  that  result,  an  affidavit  must  be  annexed  to  the  answer,  de« 
nyiBgthe  receipt  of  notice  of  non-payment  A  verified  answer  containing 
such  a  doiial  would  not  satisQr  the  statute  (AmM  v.  Bock  Biwr  VaOeif  Union 
R  B,  Oo.  ^  Duer,2ff7 ;  BurraU  y.  De  Oroot,  id,  S79;  Yautigy.  C7atf^,  6  id.  487  ; 
BarbeekY.  Onrfl^A  id.  128;  Larmng  v.  CoUy,  13  Abb.  272). 

&  Aotfon  pencUiig.— Where  there  are  two  proceedings  pending  betweeu 
the  same  parties  for  the  some  cause  of  action,  the  proceeding  first  commenced 
is  a  bar  to  the  last  And  it  mattters  not  that  the  prior  proceeding  is  not  an 
aatioo^  and  was  instituted  by  the  party  who  sets  it  up  as  a  bar  {Qrothon  v. 
Ltifot^  16  Barb.  461).  Thus,  wliere  a  trustee  presented  a  petition  praying  to 
be  pamitted  to  account  as  trustee,  and  to  be  discliarged  firom  the  trust,  and 
an  Older  was  made  for  him  to  account,  it  was  held  that  this  proceeding  was  a 
bar  to  an  action  by  one  of  the  emtui  que  trust  against  the  trustee,  praying  his 
removal  and  for  an  account.  An  action  is  between  the  same  parties,  although 
those  who  are  actors  in  one  action  are  defendants  in  the  other.  (A)  To  h 
complaint  on  a  promissory  note,  given  for  a  claim  for  work  and  materials  iu 
bunldinff  a  house  belonging  to  the  defendant,  it  is  a  good  defence,  that  the 
pbhi tin  before  he  commenced  the  action  on  the  note  had  commenced  pro- 
ceedings under  the  lien  law,  to  enforce  his  lien  on  the  premises  on  account 
of  the  same  work  and  materials  as  those  for  which  the  note  was  given,  and  , 
that  such  proceedings  are  still  pending.  The  proceeding  under  the  lien  law 
is  an  action  substantially  for  the  same  cause  (Ogden  v.  BodUy  2  Duer,  611 ;  an(i 
sea  JMOZt  V.  Bi0db,  80  Barb.  549). 

b.  Where  pending  an  action  for  a  divorce  on  the  ground  of  adultery  with  a 
certain  person  at  a  certiun  time,  the  plaintiff  brought  a  second  action  for  adul- 
tery with  the  same  person  at  a  certam  other  time  after  the  time  of  the  adul- 
tery alleged  in  the  first  action,  held  that  the  plaintiff  might  do  so,  and  that 
the  pendency  of  the  first  action  was  not  a  bar  to  the  aeootLdlGardier  v.  Cordier, 
26HOW.18T). 

&  An  answer  of  another  action  pending,  must  allege  or  show  that  the  two 
actions  are  for  the  same  identical  cause  of  action  (KSeey  v.  Ward,  16  Abb.  98 ; 
and  see  Haire  v.  Baker,  5  N.  Y.  857) ;  and  between  the  same  parties  or  their . 
privies  (QoddardY.  BeMtm,  15  Abb.  191). 

d  Whether  is  the  pendency  of  an  action  by  the  assignor  of  a  claim  a  de- 
•  fence  to  an  action  by  his  assignee  for  the  same  claim  ?  iGairdner  v.  Glark^  21 
N.Y.399).  ^^  • 

A  The  penden^  of  a  prior  suit  in  the  courts  of  the  United  States,  or  the 
courts  of  a  sister  State,  never  was  a  defence  to  an  action  in  this  State ;  and  the 
code  has  not  changed  the  rule  in  this  respect  (Cook  y.  IMehfield,  5  Sand.  330 ; 
Burrows  v.  MiOer^o  How.  51 ;  BepubUc  of  Mexico  v.  Arrangois,  5  Duer,  643 ; 
WtOiame  v.  AyrauU,  31  Barb.  364 ;  Strong  v.  Steeens,  4  Duer,  68).'  And  the 
ikot  that  in  such  prior  suit  an  at'tachm^it  issued  and  property  has  been  levied 
upon  sufficient  to  satisfy  the  demand,  does  not  alter  the  rule  (IJecker  v.  MUehel, 
5  Abb.  453).  But  where  a  party  is  suing  in  two  courts  for  the  same  cause  of  • 
action,  he  may  be  compelled  to  elect  in  which  court  he  will  proceed  (Hamnymd 
V.  Baker,  1  Code  Rep.  N.  S.  105). 

/.  Where  B,  after  setting  up  new  matter  in  answer  to  an  action  by  A,  brought 
a^cross  action  against  A,  tounded  on  the  same  matter  as  his  answer,  and  A 
moved  in  the  first  action  that  B  should  elect  either  to  abandon  his  answer  or  ' 
his  cross  action, — held,  that  the  motion  should  have  been  in  the  cross  action 
for  a  reference  to  inquire  whether  the  cross  action  was  for  the  same  cause  as 
the  new  matter  set  up  in  the  answer,  and  if  so,  then  for  an  order  dismissing 
the  cross  suit  (Farmer^  Loan  and  Truet  Co,  v.  Hunt,  1  Code  Rep.  N.  S.  1^ 
Or  plaintiff  in  the  second  action  might  have  moved  to  stay  proceedings  in  the 
flcst  acUon  until  the  second  was  tried.(^u^m  O&ff  B*k  v.  Leonard^  90  How 
UK). 
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a.  An  answer  which  alleged,  there  is  another  action  **  now  pending  between 
the  same  parties  for  the  same  identical  cause  of  action  mentioncyl  in  the  com- 
plaint in  this  action/'  on  motion  that  the  answer  be  made  definite  and  certain, 
Harris,  J.,  held  that  the  answer  was  neither  indefinite  nor  micertain  (Ward  ▼. 
Dewey,  12  How.  196).  Haying  alleged  the  fad  that  a  prior  action  was  pend- 
ing between  the  same  parties,  he  would  be  obliged  to  prove  the  allegation  up- 
on the  trial  in  order  to. sustain  his  defence ;  but  he  could  not  be  required  to 
state  more  explicitly  In  his  answer,  the  proof  he  Intended  to  furnish.    (Ih) 

b.  A  defence  of  another  action  pending,  <&c.,  may  be  defeated  by  a  snbse- 

?uent  discontinuance  of  the  former  action  (-4wri«  v.  Patterson^  10  How..  86 ; 
0  N  .Y.  500) ;  but  it  seems  the  discontinuance  of  the  first  action  must  be  be- 
fore the  second  is  noticed  for  trial  {Swart  v.  Bcrat,  17  How.  71). 

c.  When  an  answer  sets  up  among  other  defences,  a  prior  action  pending 
for  the  same  cause  &c.,  and  on  reference  of  the  latter  issue  by  consent,  the 
referee  reported  upon  it  in  foyor  of  the  defendant,  the  court  ordered  the  com-  - 
plaint  to  be  dismissed  without  a  trial  of  the  other  issues,  no  excepticms  being 
taken  to  the  report  of  the  referee  {Blydenburgh  t.  Borgt,  5  Duer,  657). 

d.  Where  after  an  answer  of  another  action  pending  a  Judgment  is  obtained 
in  the  first  action,  the  defendant  should  obtain  leave  to  set  up  the  fiict  by  an 
amended  or  supplemental  answer  (Hendricks  v.  Decker y  35  Barb.  298). 

e.  Assaiilt— The  complaint  alleged  that  "on  or  about  the  \^1h  day  of  Decern- 
her,  1849,  at  Marcellus,  the  defendtmt  wrongfully  made  an  assault  on  the  said 
A.  B."  The  answer  denied  "  that  on  or  about  the  \Wi  day  of  December,  1849,  at 
the  town  of  Marcellus,  or  at  any  other  place,  he,  the  defendant,  wrongfully 
made  an  assault,"  &c  It  was  held  that  the  answer  was  virtually  an  admission 
that  the  defendant  made  the  assault,  and  was  at  most  a  denial  of  the  time 
when,  and  the  plftce  at  which,  the  assault  was  made  (Baker  v.  Bailey,  16  Barb. 
65),  and  see  ante,  page  221  b. 

f.  Where  the  answer  admitted  the  assault,  but  denied  that  it  was  of  the  na- 
ture or  extent  stated,  held  this  formed  no  issue  (Sehruiderbeek  v.  Worth,  8  Abb. 
87 ;  Lane  v.  Gilbert,  9  How.  150) ;  and  .that  plaintiff's  remedy  was  to  move  fijr 
judgment  on  the  answer  as  frivolous.  (Id.)  See,  however,  MiUgaHng  eircum- 
stances^  ante,  p.  278,  b. 

g.  Aji  alleged  assault  by  plaintifif  on  defendant  at  the  same  time  as  the  as- 
sault aUeged  in  the  complamt,  cannot  be  set  up  as  a  counter-claim  (Sehnad&r-^ 
beck  V.  WoHh,  8  AbJ).  87 ;  Barhyte  v.  Hughes,  88  Barb.  820). 

K  Discbarge  under  insolvent  or  bankrupt  act— A  plea  of  dischaige  un- 
der an  insolvent  act  must  distinctly  state  every  fact  which  was  necessary  to  give 
the  discharging  officer  jurisdiction  in  the  firot  instance '  {SaUers  v.  TMas,  8 
Paige,  888) ;  and  these  essential  requisites  cannot  be  by  mere  recitals  in  the  dis- 
charge set  out  in  the  plea  (7  Johns.  75 ;  1  Cow.  816 ;  3  Wend.  247 ;  6  «d 
43^) ;  and  as  to  a  discharge  under  the  late  bankrupt  act,  see  3fOormick  v.  iYoJb- 
erinoi  4  Coms.  276 ;  Coates  V.  Simmons,  4  Barb.  408 ;  jRw  v.  Woodruff.  9  id.  498). 
An  msolvent.  discharge  obtained  pending  an  action  must  be  pleaded,  if  tlui 
defendant  has  an  opportunity  for  so  doing,  and  if  he  neglects  to  make  such  de- 
fence, and  the  plaintiff  obtains  judgment,  the  court  will  not,  on  motion,  stay 
proceedings  on  the  judgment  {Price  v.  Pkers,  15  Abb.  197). 
*  i.  Goods  sold. — In  an  action  for  the  price  of  goods  sold,  &c,  agaitist  sev- 
eral defendants  aUeged  in  the  complaint  to  be  partners  in  business,  one  of  the 
.  defendants  answered  that  he  "  never  was  a  co-partner  "  with  the  other  defend- 
ants, naming  them;  and  the  answer  was  held  sufficient  to  form  an  issue  (Com' 
ing  V.  Haight,  1  Code  Rep.  72).  To  a  complaint  for  goods  sold,  the  defendant 
answered  that  the  plaintiff  agreed  to  take  his  pay  in  brick  from  the  yard  of 
Van  Cortland,  that  defendant  accordingly  purchased  a  quantity  of  brick,  for  a 
sum  exceeding  the  demand  of  the  plaintiff,  at  said  yard ;  which  was  delivered 
"  as  du-ected  by  the  plaintiff."  Held  that  whether  the  answer  was  considered 
as  a  counter-claim  or  not,  it  constituted  a  defence  (Leuns  V/  Acker,  11  How. 
166). 

j.  As  to  a  defence  that  the  goods  were  of  an  inferior  quality  to  those  con- 
tracted for,  see  Moffel  v.  Sackett  (18  N.  T.  644),  Eophins  v.  ApfMy  (1  8tark. 
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477;  S  Soniid.  PL  and  Er.  117),  and  aee  BerMy.John$(mmBt^,SS9)yBierne 
Y,Ihrd(l  Selden,  9SU  HarwniB ▼.  SUms  (id  72),  AUm y.  HMkiM  (5  Duer,  ^835), 
CatOa  y.  VFo0(M<m«  (1  Coae  Rep.  72).  As  to  a  defence  of  breach  of  warranty, 
see  Lmtm,  y.  TruU  (18  How.  2m  Mandett  v.  5<«fo  (8  M.  &  W.  641).  OiOenU  y. 
7<^anM  (4  Boew.  36 ;  aCfd  25  N.  T.  806),  ^usMi  y.  J9^2^m  (6  Abb.  290),  in 
note  to  section  150,  poU, 

a.  To  a  complaint  for  goods  sold  and  deliyered,  and  work  and  labor,  claim- 
ing (197,  the  answer  was  that  the  goods  were  famished  and  labor  performed, 
umler  a  contract  at  stipulated  prices,  amoontinjg  to  $181,  but  they  were  worth 
no  more  than  $178 ;  held  that  the  defendant  might  reduce  the  recoyery  by  ey- 
idence  of  defects  in  the  goods,  or  work  performed  upon  them,  under  the  con- 
tract, e.  a.,  that  a  chandelier  which  the  plaintiff  sold,  and  agreed  to  hang,  U31^ 
from  a  defect  in  its  construction,  or  of  the  skill  in  hanging  it ;  and  this,  not- 
withstanding the  defect,  was  not  discoyered  until  after  issift  joined  {Maff€t  y. 
AicA»tf,18N.Y.522). 

h.  Judgment  reoovared.— In  an  action  against  one  of  seyeral  Joint-con- 
tractors, it  is  a  good  plea  that  judgment  has  already  been  obtained  by  the 
plaintiff  against  another  joint-contractor  for  the  same  identical  debt,  although 
the  plaintiff  has  obtained  no  fruite  of  hisjudgment  Such  an  answer  is  in  bar, 
not  m  abatement  (Sxng  y.  Hoar^  1  New  Ft,  Gas.  72).  So  a  recoyery  a^ahift 
one  of  two  Joint-debtors  is  a  bar  to  an  action  agahist  both  (Benton  y.  Toiim,  9 
Abb.  28).  A  former  recoyery  in  an  action  by  an  agent,  is  a  defence  to  an  ac- 
tion by  the  principal  {K&fU  y.  Hudscni  Bh&r  B,  R  Uompany,  22  Barb.  278). 

e.  An  answer  intended  to  raise  the  defence  that  the  cause  of  action  in  suit 
is  the  same  as  one  on  which  a  recoyeir  has  already  been  had,  should  in  some 
fgrm  ayer  the  identity  of  the  causes  of  action  (8  Chit.  PI.  928 ;  PhiUpt  y.  Beriek, 
16  JohiA  187 ;  Seeor  y.  Stttrffe$,  16  N.  Y.  558) ;  and  that  the  action  was  be- 
tween the  same  parties  or  their  priyies  {Ooddard  y.  Benwn^  15  Abb.  191). 

d.  To  constitute  a  "*  recoyery  *'  which  will  be  a  defence  to  a  subsequent  ac- 
tion for  the  same  cause,  the  recoyery  must  be  by  the  Judgment  of  a  court  or 
other  competent  tribunal  (Coihman  y.  Bton,  2  Hilton,  841).  A  payment  after 
action  commenced  and  before  judgment  Is  not  such  a  recoyery.  Od)  See,  as 
to  jud^pnent  in  one  action  being  a  bar  to  another,  CoOmm  y.  Woodworth^  81 
Barb.  881 ;  BdUnger  y.  Oraigue,  td  584;  Donowm  y.  Huni,  7  Abb.  29. 

e.  Justification  of  arrest  cm  jnstioe's  warrant — An  answer  justifying  an 
arrest  upon  a  warrant  issued  by  a  justice  of  the  peace  in  a  xdyil  action,  need 
not  allege  that,  the  action  in  which  the  warrant  was  issued  was  brought  before 
a  Justice  of  the  town  where  either  of  the  parties  r^ded,  or  before  a  justice  of 
the  town  in  the  same  county  next  adjoimng  the  residence  of  one  of  the  parties, 
or  that  the  defendant  had  absconded,  &c.,  nor  that  at  the  time  of  issuing  the 
summons  in  such  action  the  defendant  was  a  resident  of  the  county  in  which 
the  Justice  resided  (Fo&t&r  y.  Ncusen,  12  Barb.  547). 

/  Leave  and  lioense. — A  defence  of  leaye  and  license  must  be  pleaded 
{Bmghi  y.  Badffdey,  15  Barb.  499 ;  Beaiy  y.  Bmrthmt,  82  Barb.  298) ;  it  need 
not  state  any  consideration  (Purreponi  y.  Btxmard,  2  Selden,  288).  Leaye  and 
license  Ls  no  defence  to  an  action  on  a  breach  of  bond  by  a  deputy-sheriff  by 
neglecting  to  return  a  writ,  &c.  (Honi  y.  Brady,  1  Sand.  626 ;  Thmiai  y.  Hubbetl,^ 

g.  ICatter  ooouxTlng  after  action  commenced.— Where  matter  of  defence 
occurs  after  the  commencement  of  the  action,  and  before  answer,  it  may  be  set  ' 
up  by  answer  (2  Edw.  Ch.  R  110 ;  8  How.  414).  Thus,  if  intermediate  the 
commencement  of  the  action  and  the  time  of  putting  in  the  answer,  the  de- 
fendant has  satisfied  the  plaintiff's  claim  [whether  it  be  on  contract  or  tort],  he 
may  set  up  this  fact  in  his  answer,  as  a  defence  to  [the  fUrther  maintenance  of] 
the  action  {WiOis  v.  Ohipp,  9  How.  568).  So  if  defendant  is  discharged  under 
an  insolyent  act  (Price  y.  PeterSy  15  Abb.  197 ;  and  see  ante,  p.  280  A). 

h,  Manied  womaa— In  an  action  against  a  married  woman  to  charge  her 
aq^arate  estate,  and  where  her  coyerture  is  alleged  in  the  complaint,  an  an- 
swer that  she  is  a  married  woman,  or  denying  that  she  is  a  married  wotoan, 
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or  had  a  separate  estaM,  is,  sbict  the  lawof  188(h  ismi(tyi\Mt^{AMkmf'V,  C^oHb, 
10  Abb.  328). 

a.  Non-joliider  of  a  party  defendant — If  a  defendant  insists  that  his  lia- 
bility is  joint,  and  that  others,  who  are  Jointly  liable  with  him,  shoold  be  Joined 
in  the  action,— as  he  always  may  where  such  is  the  fiswjt,— he  most  not  only 
plead  the  non-joinder,  bnt  in  so  doinff  must  point  out  in  his  answer  all  those 
who,  he  claims,  should  be  made  parties  defendant  C^bcofor  y.  Ksnn&dp,  3  Abb. 
351);  should  allege  that  such  persons  are  alive  {frootiter  y.  Ohamberkdn^  2B 
Barb.  602),  [and  within  the  junsdidtion  of  the  court].  But  the  defect  is-cured 
by  proof  on  the  trial,  without  objection,  that  the  defendant  non-Joined  is  liv- 
ing.   {Id.) 

b.  Plaintiff  not  the  real  partyin  interest — To  an  action  on  a  promissory 
note,— payee  agains^maker, — the  answer  set  up  that  **  the  plaintiff  is  not  the 
sole  owner  and  holder  of  th^  note  but  owns  the  same  jointly  with  one  A.  C. 
W.,  and  "  therefore  the  plaintiff  is  not  individudU^  entitled  to  recover  against 
the  defendant,"— on  motion  the  answer  was  adju^;ed  "  clearly  firlvolous,  and 
that  it  ought  to  have  gone  on  and  n^atiyod  that  the  plaintiff  was  a  trustee  of 
as  express  trust  as  to  A.  C.  W.'s  interest,  or  otherwise  entitled  to  sue  without- 
joining  A.  C.  W,  {Tompkins  y.  Aeer^  10  How.  809) ;  and  an  answer  which  stated 
that  the  plaintiff  is  not  the  holder  or  owner  of  the  note  sued  on,  and  that  S^ 
F.  B.  is  the  owner  and  party  in  interest,  was  on  demurrer  held  insuffideok 
{Brown  v.  Bpekmcmy  12  id,  318 ;  contra,  see  TamUier  v.  Oatford,  17  Abb.  187 ; 
ArrangoU  v.  Prcuer,  2  Hilton,  244).  So  an  answer  which  alleged  that  the 
plaintiff  is  not.  the  real  party  in  interest  (FoBdiek  v.  Oroffy  22  How.  158);  or 
that  the  plaintiff  "  is  not  the  lawful  holder  and  owner  of  the  note"  is  insuffi- 
cient to  admit  evidence  that  the  plaintiff  is  not  the  "  hold^  and  owner  "  (Seeley 
v.  BnffoUy  17  Barb.  530) ;  and  so,  too,  an  answer  which  alleged  that  the  plaintiff 
is  not  the  real  party  in  interest  therein,  ncnr  is  he  an  executor  or  administrator, 
or  a  trustee  of  an  express  trust,  or  a  person  expressly  authorized  bjr  statute  to 
sue  without  joining  with  him  the  person  for  whose  benefit  the  suit  is  prose- 
cuted,— was  on  demurrer  held  insiifflcient  for  not  stating  the  facts  on  which 
the  defendant  relied  to  show  that  the  plaintiff  was  not  the  real  party  in  in* 
terest  (R^issea  v.  Cwm  3  Code  Rep.  64 ;  4  How.  347 ;  7  Barb.  4^ ; .  BenOey  v. 
Jones,  4  How.  202).  To  a  complaint  by  an  assignee  of  a  mortgage  to  foreclose 
same,  the  defendants  answered  denjring  that  the  mortgage  was  ever  assigned  to 
the  plaintiff,  and  that  if  the  mortgage  was  ever  sold,  it  was  sold  to  B.,  one  of 
the  defendants,  and  if  it  was  ever  assigned  to  the  plaintiff  it  was  in  trust  for 
B.,  and  that  B.  was  the  true  plaintiff  m  interest  On  demurrer  the  answer 
was  held  insufficient,  as  avoiding  without  confessing  the  cause  of  action,  as 
hypothetical,  as  aVoiding  and  denying  one  and  the  same  allegation,  and 
for  attempting  to  show  payment  argumentatively  (Ar^ur  v.  BrookSy  14  Barfo< 
538). 

c.  Divorce. — To  a  complaint  for  a  divorce  by  a  wifie  against  her  husband 
charging  cruelty,  the  defendant  may  in  his  answer  show  the  provocation  given 
by  the  wife,  and  which  led  to  the  alleged  act  of  cruelty  {Devraismes  v.  DmraU- 
mes,  2  Code  Rep.  124 ;  and  see  Supreme  Court  Rule  8o). 

d.  In  an  action  for  divorce  on  the  ground  of  adultery,  defendant  cannot  inter- 
pose the  defence  of  cruel  and  inhuman  treatment  and  abandonment  c)f  de- 
fendant by  pMni\S(Ortmn  v.  Griffin,  23  How.  183) ;  nor  the  defcnco  o^  ph^^ 
col  incapaoitp  of  plaintiff;  where  more  than  two  years  have  expired  since  the 
marriage  without  any  action  for  a  dissolution  on  that  ground.    (Id.) 

e.  Can  adultery  of  the  plaintiff  be  interposed  as  an  answer  in  an  action  for 
divorce  on  the  ground  of  cruel  and  inhuman  treatment.  Query.  {McNamara 
V.  MeNcmara,  §  Abb.  18), 

/'.  In  an  action  for  a  divorce  for  adultery,  an  answer  of  adultery  on  the  part 
the  plaintiff  is  a  complete  defence  and  ground  for  affirmative  relief  to  de- 
fendant (Hoffman  Referee,  Anon.  17  Abb.  48). 

g.  Bsoape.— In  an  action  against  a-^eriff  for  an  escape  founded  on  the 
statute  and  not  merely  for  damaees,  the  insolvency  of  the  prisoner  is  no  de- 
fence {Barrm  v.  Wmu,  ll  Abb.  226 ;  19  How.  684;  afPd  12  Abb.  448 ;  86  Barb. 
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914 ;  and  Me  nmtSty.  Omr,  4  Boew.  884;  MbCtmyr.  WiBBU;4i^94» ;  Lmmf^ 
▼.  Ormr,  id,  391). 

0.  FQreclosiir&— In  a  rait  to  foreclose  a  mortgage,  the  complaint  alleged  the 
miJdng  hjr  the  defendant  of  a  bond  conditioned  for  the  payment  of  a  certain 
som  and  mterest ;  and  ttiat  if  de&nlt  B]K>uld  be  made  in  payment  of  tlie  inter- 
est; the  principal  shonld  immediately  become  dae^  and  that  the  mortgage 
contained  the  like  conditions  as  that  contained  in  the  bond.  The  answer  de- 
nied that  the  mortgage  contained  any  such  condition  as  alleged.  It  was  held 
that  the  answer  was  msnfflcient,  and  tliat  it  did  not  take  issue  on  a  material 
a^^ation  {J)mm  ▼.  7>tfYm,  15  N.  T.  488,  reyershig,  8.  C,  Dvmon  v.  Bridget,  8 
How.  16).  To  have  raised  a  material  issue  the  dd<endant  should  hare  either 
denied  the  deed,  or  set  out  the  condition  verbatiiA  for  the  judgment  of  the 
Isourt  {id.;  see  cmUy  p.  272  e). 

^  Where  the  complaint  fidsely  alleges  that  no  proceedings  at  law  have  been 
had  for  the  recovery  of  the  debt  secured  by  the  mortgage,  an  answer  that  the 
pliUntiff  before  the  ooounencement  of  the  action,  recovered  a  judgment  at  law 
for  the  debt  secured  by  the  mortgage,  would  be  sufficient,  without  a  negative 
aVerment,  that  an  execution  had  not  been  issued  on  such  judgment,  and  re- 
tamed  unsatisfied  (if.  Bic&r  Bank  v.  Bogen,  8  Paige,  648). 

e.  In  an  action  to  foreclose  a  purchase  money  mortgage,  where  no  covenant 
in  the  conveyance  to  the  mortgagor  is  broken  and  there  is  no  ^ud,  it  is  ni» 
defence  that  at  the  time  of  the  conveyance  and  mortgage  the  premises  were 
encumbered  by  an  unexpired  lease  thereon  (aan^fira  v.  7mcer$^  7  Bosw. 

d.  A  defendant  against  whom  no  personal  claim  is  made  cannot  interpose  a 
set  oS(NaL  Fire  Ins,  Go.  v.  McKay,  21  N.  Y.  191). 

e,  A  grantee  of  the  mort^gor,  ra^ect  to  the  mortgage,  cannot  all^^  usury 
in  the  mortgage  (Morm  v.  Fhffd,  6  ^b.  130). 

/  In  an  action  to  foreclose  a  mortgage  accrued*  due  by  nonpayment  of  in- 
terest, it  is  no  defence  that  defendant  was  unable  to  find  plaintiff  to  make  the 
pigrment  (Dw^JW  v.  Weftrtar,  19  How.  84Q ;  and  see  Ferris  v.  Ferrit,  16  id.  102). 

See,  Uiwry. 
1  o,  Bvlotioii. — An  answer  setting  up  an  eviction  as  a  defence,  must  state  an 
eviction  or  expulsi(m  of  the  defendant  from  ^e  demised  premises  and  the 
keq>ing  him  out  of  possession  until  after  the  rent  became  due  ( Vemam  v. 
iSbifi^,  16  N.  Y.  883 ;  ESd^Brttm  v.  Page,  14  How.  116 ;  5  Abb.  1 ;  and  see  B^cic 
V.  BiXer,  14  How.  155 ;  Carter  v.  Burr,  89  Barb.  59).  Not  giving  possession  is 
not  an  eviction  {HurUnU  v.  Post,  1  Bosw.  28).    See  Bent. 

h.  Equitable  defencea.— Under  the  head  of  e<^uitable  defences  are  included 
an  matters  which  would  have  authorized  an  application  to  the  court  of  chan- 
cery for  relief  a^inst  a  le^l  liabili^,  but  which  at  law  could  not  have  been 
pleaded  in  bar  (2>02Mm  v.  Fearee,  2  Keman,  166 ;  1  Abb.  108). 

i  A  defence  purely  equitable  may  be  interposed  to  a  cause  of  action  strictly 
1^  {Ftx?t  V.  Qprague,  12  How.  356 ;  Hunt  v.  Farmer^  Loan  and  Trust  Co.,  8 
«aL418;  Burg^  v.  Bieadl,  6  How.  192;  Uinman  v.  Jud^an,  13  Barb.  6^; 
indeed  a  defendant  muit  avail  himself  of  such  a  defence  in  this  way ;  for  it  is 
no  longer  allowable  to  bring  an  action  merely  for  the  purpose  of  restraining 
the  prosecution  of  another  action  pending  in  the  same  court  (Id.  Auburn  City 
Boauc  V.  Leonard,  20  How.  193).  A  defence  that  a  deed  absolute  on  its  face 
was  intended  as  a  mortgage,  is  avaUable  in  any  action  (Deepard  v.  Walbridge, 
15  N.  Y.  879). 

j.  Defenoa  to  action  on  a  judgment — In  an  action  on  a  judgment  the 
defendant  can  set  up  as  a  defence  no  matter  which  existed  anterior  to  the  judg- 
ment {Biddle  v.  Wwme,  1  Peters,  686*;  4  Abb.  293  n) ;  he  may  set  up  as  a  defence 
l^at  the  judgment  was  obtained  by  fraud  (Dobaon  v.  Penree,  2  Keman,  156). 
The  admirer  of  no  such  record  to  an  action  on  a  judgment  of  a  sister  State, 
djrKWA.  nothing  into  issue  except  the  existence  of  the  record  (Goodrich  v.  Jen- 
kMJi  Ham.  48).  Such  an  issue*  la  for  the  court,  not  for  a  juiy  (fiarker  v. 
MeOlmr$,  2  Bha&t  14).    A  jud^ent  <tf  a  Stitte  couftHliaB  the  credit,  voUdity, 
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and  effect,  in  ereiy  other  State  within  the  United  States  which  it  had  in  th« 
State  where  it  was  rendered,  and  whatever  pleas  would  ho  good  to  a  salt 
thereon  in  such  State,  and  none  others,  can  he  pleaded  in  an  j  other  court  with- 
in the  United  States  (Hampton  ▼.  ComeU,  4  Pel  Cond.  R.  242 ;  8  Wheat  R  234; 
M%a$  V.  Durpee,  7  Cranch,  481 ;  2  Pet.  Cond.  R  578). 

a.  Fraud. — To  render  a  defence  of  &lse  representations  complete,  it  must 
be  alleged  in  addition  either  that  the  defendant  was  misled  hy  the  representa- 
tions, or  that  his  belief  in  their  truth  induced  him  to  enter  into  the  contract 
( Van'de  Sande  v.  Hall,  18  How.  458).  Where  fraud  is  set  yp  as  a  defence  to  an 
action  on  contract,  tlie  defendant  must  aver  in  his  answer,  that  he  lias  done 
all  in  his  power  to  restore  the  plaintiff  to  his  former  condition,  otherwise  he 
cannot  prove  the  &ct  on  the  tnal  (Dewndarf  v.  Beofrddey,  23  Barb.  657).  If 
one,  when  sued  for  a  breach  of  a  contract  to  employ  another,  relies  on  the* 
defence  that  he  was  induced  to  make  the  contract  by  fraud  of  the  plaintiff, 
he  should  so  state  in  his  answer ;  if  he  discharged  the  employee  for  improper 
conduct  he  should  state  what  that  impropriety  was ;  if  for  a  failure  to  do  the 
worlL  contracted  to  be  done  he  should  state  in  what  particular,  and  the  wort: 
which  he  failed  to  do  must  appear  to  be  such  as  is  required  by  the  contract 
B^iig  V.  Blmo,  17  Mo.  R  (2  Ben.),  859). 

h,  Payment—The  proper  mode  for  a  defendant  to  avail  himself  of  the  pre- 
sumption of  pavment  arLsingfrom  lapse  of  time,  is  a  plea  of  payment  (Handmwn 
V. Htmd&nan, 3 Denio, 814;  If\ai&rsY. Le6,2B9ib. 489 ; MoreuY.  Phrm&r'tLoan 4 
IVtM<6b.,18«l,406;  PaUisonY.  Taylor,  1  Code  Rep.  IST.  S.  174;  Martin  y. 
Gage,  6  Seld.  398 ;  if.  F.  Lifelns.  and  Trutt  Co.  v.  Ch9&rt,  29  Barb.  486).  An 
answer  of  payment  not  stating  when  the  payment  was  made,  will  be  constru- 
ed as  a  payment  before  the  commencement  of  the  action  (Boyd  v.  Weeki,  2 
Denio,  322).  It  should  state  that  the  payment  was  (tfler  the  cause  of  action 
accrued,  but  the  day  of  payment  is  not  necessary  to  be  stated  (BeegkyY.DoUey, 
6  Bing.  N.  C.  87).  An  answer  of  payment  to  the  wife  of  the  plaintiff  and  ac- 
ceptance by  her  in  satis&ction,  must  allege  that  she  was  authorized  by  the 
plaintiff  to  receive  pavment  (Offley  v.  Clay,  2  Man.  and  &  G.  172 ;  2  Scott,  N. 
R  872).  An  answer  that  the  defendant  gave  his  check  to  the  plaintiff  for  the 
amount  due,  that  the  plaintiff  retains  it,  and  it  is  still  outstanding,  does  not 
amount  to  a  payment  nor  to  any  defence.  Such  an  answer  to  constitute  a  de- 
fence should  also  allege  [that  the  check'  had  been  paid  or]  that  the  plaintiff 
had  parted  with  the  control  of  it  (Strong  v.  8tewn»,  4  Duer,  668 ;  Bradford  v. 
^to,  16  Abb.  51 ;  HooylandY,  Wight,  7  Bosw.  894).  The  giving  a  negotiable 
note,  and  its  acceptance  by  the  plaintiff,  although  not  payment  is  suspension 
of  the  right  to  sue  (Gellor  v.  Sekcas,  4  Abb.  108). 

c.  On  each  half-year's  settlement  for  the  rent  due,  the  landlord's  sewer  rate, 
which  had  been  paid  bv  the  tenant,  was  allowed  as  a  part  payment  of  the 
rent  by  the  tenant,  and  a  receipt  given  for  the  balance,  expressing  it  to  be 
such.  Held,  that  in  an  action  tor  such  rent,  the  tenant  micht  plead  bayment, 
and  give  the  foregoing  facts  in  evidence  (Branston  v.  Robin$,  4  Bing.  11 ; 
Wade  V.  Wileon,  1  East,  200 ;  Waller  v.  Andrewe,  1  Horn  &Hurl.  89). 

d  In  an  action  against  the  maker  of  a  note,  an  answer  which  alleged  that 
the  note  was  paid  and  satisfied  to  plaintiff  by  a  third  person  for  whose  accom- 
modation it  was  made,  will  warrant  evidence  of  any  facts  amounting  to  actu- 
al payment  by  such  third  person  (Farmers  B'k  ofL,  I,  v.  Sherman,  6  Bosw.  181). 

e.  The  answer  of  paymetit  does  not  admit  the  amount  due,  as  claimed,  if 
the  defendant  does  not  prove  his  plea,  the  plaintiff  must  prove  the  amount 
due  as  on  a  Judgment  for' default  of  an  answer  (X.  T.  Dry  Dock  Oo.  v.  Mln- 
4o«A,5Hill,29^. 

/.  Pajrment  irfter  action  commenced,  see  27  How.  187). 

g.  Performanca — Under  an  averment  of  performance  by  a  defendant  of  his 
part  of  the  contract,  the  breach  of  which  is  alleged  as  a  cause  of  action,  he 
cannot  give  evidence  in  excuse  of  non-performance  (Oakley  v.  Morton,  1  Kei^ 
nan,  33 ;  OrandaU  v.  Olark,  17  Barb.  169V.  A  plea  in  excuse  of  performanoc 
may  be  pleaded  (WM  v.  James,  8  M  A  W.  ^;  1  Dowl.  N.  S.  36;  Clark  v. 
Orindau,  27  Barb.  73) ;  but  soch  a  defence  cannot  be  admitted  under  a  plea 
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thai  tb«  plaintiff  was  MnnA  ci  his  own  wrong  ( Whits  v.  Afuia,  1  M.  ft  W. 
860).    SeeTVn^itfr. 

a.  Statnta — Where  a  statute  is  relied  apon  to  defeat  a  common-law  right, 
the  &ct8  rendering  the  statute  applicable  must  be  distinctly  alleged,  and  not 
left  to  mere  inference  (MiUer  v.  UoessUr,  4  £.  D.  Smith,  234).  "  In  setting  up  a 
defence  under  a  public  statute,  it  is  not  necessary  that  the  pleader  should  Eet 
forth  the  statute  in  his  plea,  or  that  he  should  allege  the  existence  of  a  statute 
of  wtiich  the  court  is  bound  to  take  notice  judicially.  It  is  sufficient  for  him 
to  state  the  facts  which  are  necessary  to  bnng  the  case  within  the  operation 
of  the  statute.  The*court  will  then  judicially  notice  the  existence  of  the  stat- 
ute, and  declare  its  legal  effects  upon  the  case  as  made  by  the  plcadinss'*  (Bo- 
aardm  v.  Trinity  Church,  4  Paige,  197 ;  and  to  the  same  effect  is  Mitf.  PI.  258  ; 
Beames  PL  164) 

h.  Statute  of  UmitatiODa. — Where  it  appears  on  the  face  of  the  complaint 
that  the  period  of  limitation  has  elapsed,  tlie  defendant  cannot  demur  for  that 
cause,  but  should  answer  setting  up  the  statute  in  bar  ( VoorkiiB»  ▼.  Voorhiet^ 
24  Barb.  160 ;  see  ante,  §  74,  and  note).  ^ 

e.  An  answer  which  stated  that  plaintiff  ought  not  to  have  his  action 
against  defendant, "  because  the  cause  of  action  mentioned  in  the  complaint 
did  not  occur  to  plaintiff  at  any  time  within  six  years  next  before  the  com- 
mencement of  the  action,'*  held  a  sufficient  answer  (BdL  y.  Taie»,  83  Barb. 
627).  An  answer  of  the  statute  by  an  executor  should  not  notice  the  eighteen 
months  which  by  2  R  8.  448,  §  8  is  in  effect  added  to  the  six  years  limitation 
(B$r^amin  y.  De  Brooi,  1  Denio,  151 ;  see  ante,  p.  88«). 

d  Tender.— As  a  general  rule  a  tender  must  be  uhconditional.  But  negotia- 
ble paper  is  an  exception.  The  tender  of  payment  of  a  negotiable  note  may 
be  coupled  with  the  condition  of  its  deliyeiy  {Wilder  y.  Sedye,  8  Barb.  408). 

«.  An  answer  of  tender  before  action  should,  besides  alleging  the  tender 
and  refbsal,  also  allege  that  defendant  is  still  ready,  and  that  he  has  always 
been  ready  to  pay  (Wilder  y.  Seelye,  8  Barb.  408;  KortriglU  y,  Gadp,  6  Abb! 
858 ;  23  Barb.  4fl0 ;  iMnggUm  y.  Harrison,  2  B.  D.  Smith,  197 ;  Brawn  y.  J^- 
guwn,  2  Denio,  196).  And  the  amount  tendered  must  be  brought  into  court 
[itL;  Simpaon  y.  French,  25  How.  464 ;  LivinggUm  y.  Harrison,  2  E.  D.  Smith, 
157);  but  sembU,  the  answer  need  not  allege  the  payment  into  court  (Sheridan 
V.  Smith,  2  Hill,  540).  But  notice  of  the  payment  mto  court  must  be  given  to 
the  plaiutiff^s  attorney,  or  he  will  be  justified  in  returning  an  answer  setting 
up  the  defence  of  a  tender  before  action  (Simpson  y.  Frenm,  25  How.  464'.  By 
bringing  money  into  court  a  defendant  does  not  waiye  a  tender  before  ac- 
tion commenced,  and  which  he  sets  up  as  a  defence  ( Wilder  y.  Seelye,  8  Barb. 
408 ;)  but  the  plaiiiKff  is  in  any  eyent  entitled  to  the  amount  tendered  ( Wood  y. 
Perry,  1  Barb.  116 ;  Logue  y.  GiOiek,  1  E.  D.  Smith,  898) ;  as  to  the  tender  on 
note  payable  in  specific  articles,  see  BUlingft  y.  Vanderbeek,  23  Barb.  546 ;  Simp- 
9on  y.  French,  25  How.  464). 

/.  A  defence  of  tender  ctfter  action  commenced,  must  state  the  amount  ten- 
dered, which  should  include  interest  and  costs  to  the  time  of  the  tender  (The 
People  y.  Banker,  8  How.  258) ;  and  that  amount  must  be  paid  into  court,  (id  ; 
and  see  2  R  a.  553,  §§  20-23 ;  see  2  Hill,  538 ;  and  see.  Payment  into  Court, 
supra,  e). 

g.  Eyidence  of  the  wUver  of  a  tender  by  the  opposite  party  is  competent 
and  sufficient  to  support  the  ayerment  of  a  tender  iudmes  y.  Holmes,  5  &;lden, 
62(|D.  This,  howeyer,  has  relation  to  a  tender  formjng  no  part  of  tlie  contract, 
and  to  caises  in  which  the  tender  is  a  substitute  allowed  by  a  law  for  an  actual 
performance,  prevented  by  act  of  the  opj^site  party.  But  where  a  party 
coyenants  to  m^e  a  tender,  an  allegation  of  performance  of  that  covenant 
would  not  be  sustained  by  evidence  of  a  waiver  (Id, ;  see  OaJdey  v.  Morton, 
1  Reman,  2iB). 

h.  TJaary.—A  defence  of  usury  must  aver  clearly  every  particular  necessaiy 
to  establish  the  usury  charged,  and  must  distinctly  negative  every  eupposable 
Act  which,  if  true,  would  render  the  transaction  innocent  or  lawftil  (mnks  v. 
Van  Antiwerp,  5  Abb.  411 ;  15  How.  29).  In  an  action  to  foreclose  a  mortgage 
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an  answer  which  allegied  **  that  the  mortgage,  althoiigh  dited  cm  a  certain  d^, 
was  not  executed  cmtii  a  certain  other  day  thereafter,  and  that  it  was  to  secot^ 
a  loan  not  made  mitil  the  day  it  was  executed,  that  it  was  so  antedated  for  the 
piirpose  of  reserying  excessive  interest,  and  plaintiff  did  thereby  reserve  exoea- 
sive  interest,  but  the  answer  did  not  aver  that  such  excess  of  interest  was  ever 
exacted  or  paid,  nor  deny  that  the  loan  was  engaged,  and  the  money  set  apart 
by  the  lender  for  the  borrower  from  the  date  of  the  mortgage,  was  held  in- 
sufficient as  a  defence  of  usury  {id.).  The  precision  of  statement  formerly  re- 
quired has  not  beeen  relaxed  by  the  code  {Mdnniiw  v.  Tyler,  21  N.  Y.  567; 
OnUerr.  Wright,  22  N.  Y.  472).  The  answer  should  state  the  term  of  the 
contract  and  the  quantum  of  the  usurious  interest  {OotUd  v.  Homer,  12  Barb. 
HOI ;  Origg$  v.  Howe,  81  Barb.  100).  But  an  answer  was  held  sufficient  which 
stated  an  agreement  to' give  more  than  legal  interest,  and  that  the  lender  de- 
ducted from  the  amount  for  which  with  interest,  the  note  was  made  "  about 
enough  as  he  said  to  buy  a  barrel  of  flour,  which  amount,  as  defendant  be- 
lieves, was  seven  or  eight  aollars  "  (Dagal  v.  Simmons^  23  K.  Y.  491).     . 

a.  To  predicate  the  defence  of  usury  in  the  transfer  of  a  note  to  the  plidn- 
tiff,  the  answer  should  show  that  the  note  sued  on  never  had  any  valid  exist- 
ence as  a  contract,  at  the  time  it  was  discounted  by  plaintiff  (BurraJU  v.  Bomjn, 

21  How.  878).  An  allegation  that  the  note  never  had  any  validity  as  against 
defendants  is  a  conclusion  of  law  merely  {id). 

b.  It  is  not  sufficient  to  allege  that  "  said  note  was  usurious  in  its  inception^** 
and  that  the  i  lyee  knew  it  was  **  executed  to  eeU  usuriously  above  the  rate  of  7 
per  cent  per  annum"  {OauldY.Hamer,12  Barb.  001;  Curtis  v.  Afaeten,  11  Paige,  15). 
N(»r  would  it  be  sufficient  to  allege  that  the  note  was  negotiated  at  a  rate  of  in- 
\erest  exceeding  $7  per  annum  upon  the  one  hundred  dollars,  and  that  the  plain- 
tiff toolc  the  said  note  at  such  usurious  rate  of  interest  (Morm  v.  SlaUery,  6 
Abb.  75).  And  where  the  defendant  wishes  to  set  up  the  defence  of  usury  upon 
tlie  ground  that  the  securities  alleged  to  be  usurious  were  first  sold  in  another 
State,  in  violation  of  the  laws  of  that  State,  he  must  allege  what  those  laws 
were  at  the  time  of  such  a  sale,  and  the  facts  which  rendered  the  transaction 
usurious  under  those  laws  {Curtis  v.  AJasien,  11  Paige,  15 ;  Cutler  v.  Wright, 

22  N.  Y.  472). 

c.  Corporations,  which  includes  all  associations  and  Joint-stock  companies 
Uaving  any  of  the  powers  and  privileges  of  a  corporation  not  possirased  hj 
individuals  or  partnerships,  are  forbidden  to  interpose  the  defence  of  usury 
( Laws  1850,  p.  884).  Since  that  statute  a  receiver  of  a  corporation  appointed 
under  the  statute,  "  concerning  proceedings  agaii  st  corporations  in  equity,** 
ennnot  set  up  the  defence  of  usury  in  any  stage  of  the  cause,  not  even  at  the 
iinal  hearing,  aJUiough  such  defence  was  alleged  in  pleiyling,  and  was  estab- 
lished by  proofs  before  that  act  was  passed  {Curtis  v.  Leatitt,  15  N.  Y.  18, 290). 
The  statute  prevents  corporations  recovering  back  usurious  premiums  paid 
by  them  on  the  loan  or  forbearance  of  money  (Butterworth  v.  QBrien,  16 
How.  503 ;  28  Barb.  187 ;  7  Abb.  456 ;  23  N.  Y.  275).  The  statute  is  retro- 
spective, and  applies  to  foreign  corporations  {8o.  L^e  Ins.  Co,  v.  Barker,  17  N. 
Y.  51).  The  statute  does  not  prevent  indorsers  or  'sureties  for  a  corporation 
-netting  up  tlie  defence  of  usury  {Hungerford  Hk.  v.  Potsdam  R,  R  Co,,  19 
I  low.  39 ; .  10  Abb.  24 ;  80  Barb.  626 ;  revcrtiing  9  Abb.  124). 

d.  A  certificate  given  by  the  maker  of  a  promissory  note,  at  the  time  of  the 
making,  and  annexed  thereto,  stating  that  the  note  was  given  for  value  and 
would  be  paid  when  due,  will  estop  him  from  setting  up  the  defence  of  usury 
against  a  holder  of  said  note  for  value  {Mechamet^  Bank  of  Brooklyn  v.  Unans- 
md,  29  Barb.  569 ;  17  How.  569 ;  see  Bossange  v.  Boss,  id,  578). 

e.  TJnderteiking. — ^It  is  no  defence  to  an  action  on  an  undertaking  on  an  ap- 
peal, that  the  judgment  was  a  lien  on  real  property  sufficient  to  satisfy  same, 
or  that  execution  had  been  issued  prior  to  the'  giviilg  such  undertaking,  and 
levied  on  property  sufficient  to  satisfy  same  {Hi^ner  v.  Tawnsend,  8  Abb.  284). 
See,  Comfiaint  on  Undertaking,  ante,  page  242  k. 

f.  Alien  enemy.— An  answer  that  the  plaintiff  is  a  dtizen  of  Florida,  a 
State  engaged  in  war  against  the  United  States,  8et9 14>  a  good  defence  {Seu^ 
denm  v.  Morgan,  25  How.  144). 
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0.  Cmim^r^Ammm  by  earner  of  a  oonlMct  reitriwtiag  him  JiabilUy  LJBamdl 
T.  BudBmBherRR  Oa.,  10  Abb.  442). 

b.  Coraoant — ^An  answer  in  action  on  a  ooTenant  that  deteidant  has  in  all 
things  well  and  tmlr  kept  and  performed  all  the  oovenants  and  conditions  in 
tlie  lease  contained,  is  bad  (Beach  y.  Baron*,  13  Barb.  806).  It  should  state 
iocts  Bhowing  how  he  kept  and  performed  said  oovenants.    (Id.) 

c  Rent — In  an  action  for  rent  against  a  tenant  who  has  occupied  the  de- 
mised premises,  the  defendant  cannot  claim,  in  abatement  or  extinguishment 
of  tbe  rent,  that  the  premises  are  unfit  for  habitation,  or  for  the  purposes  in- 
tended by  him  at  the  time  of  the  hiring  (Aca^my  of  Music  y.  HackeUy  2  Hil- 
ton, 218). 

d,  SfmbUj  that  in  an  action  for  rent,  a  denial  of  eyery  allegation  whereby 
defendant  is  chai*ged  with  liability  to  plaintiff  for  rent  or  any  sum  being  due 
from  bim  to  them,  puts  in  issue  the  all^tion  that  the  rent  was,  after  it  became 
due,  duly  demanded  (Academy  of  Mtmc  y.  HachcU,  2  Hilton,  218). 

c  Speoific  pezfonnance  of  contraot^Answer  in  action  for  (SaigfU  y. 
Chad,  84  Barb.  191). 

/  Stamp. — Scmbtc,  that  an  answer  that  an  instrument  is  invalid  for  want  of 
a  United  States  revenue  stamp  must  state  facts :  to  say  it  *'  was  not  th^ 
stamped,"  would  at  least  be  indefinite  (see  Howard  v.  anUih,  4  Bing.  N.  S. 
684 ;  6  Sc  438).  After  an  instrument  has  been  read,  it  cannot  be  objected  to 
for  want  of  a  stamp  (Fm  v.  Wagner,  6  Ad.  &  Ell.  116). 

g.  Subrogation. — A  surety  sued  for  tbe  default  of  his  principal,  may,  by  his 
answer,  demand  to  be  subrogated  to  the  place  of  the  plaintiff  (JBanJb  of  Toronto 
y.  Hunter,  20  How.  202). 

§  150.  [129.]  (Am'd  1849,  1853.)  Coynter-oUUm.  Semral 
defences. 

The  coanter-claim  mentioned  in  the  last  eection,  must  be 
oiie  existing  in  favor  of  a  defendant,  and  against  a  plaintiff, 
between  whom  a  several  jndgment  might  be  had  in  the  action, 
and  arising  out  pf  one  of  the  following  causes  of  action  : — 

1.  A.  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff^s  claim,  or  connected  with  the  snbject  of  the  action  ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract,  and  existing  at  the  commence- 
ment of  the  action. 

The  defendant  may  set  forth  by  answer,  as  many  defences 

and  counter-claims  as  ho  may  have,  whether  they  be  such  as 

have  been  heretofore  denominated  legal  or  equitable,  or  both. 

They  must  each  be  separately  stated,  and  refer  to  the  causes 

of  action   which  they  are  intended  to  answer,  in  such  manner 

that  they  may  be  intelligibly  distinguished. 

h.  Coonter-olaim,  when  aUowed. — This  section^  it  seems,  authorizes  two 
kinds  of  counter-chum,  (^1)  a  counter-claim  in  an  action  on  contract  (subd.  2); 
and  (2)  a  counter-claim  in  any  ciher  action,  sL  «.  an  action  other  than  on  con- 
tract, which  must  be  in  tort  From  this  it  would  seem  to  follow  that  there 
maj  be  a  counter-claim  in  an  acticm  for  a  tort  when  the  claim  arises  out  of  tiie 
transaction  set  forth  in  ihe  complaint  as  the  foundation  of  the  plamtiff'si. 
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claim,  or  is  oonnected  with  the  satject  of  the  actkm.  Bat  the  deds- 
ions  are  that  there  can  be  no  001lnt^r- claim  in  an  action  for  a  tort 
{Atihen$  v.  Heofms,  8  Abb.  187;  PaUuan  y.  Bichards,  22  Barb.  140). 
In  JeUarman  y.  Dolan,  7  Abb.  896  n\  a  couoter-claim  was  set  np  in  an  action 
for  slander ;  and  per  Daly,  J.,  **  If  slander  coold  be  the  subject  of  a  connter- 
claim,  whidi  I  very  much  doubt,  it  must  appear  that  it  arose  oat  of  the  trans* 
action  the  foundation  of  the  plaintiffs  claim,  or  was  connected  with  the  sub 
ject  of  the  action/'  A^in  m  Ootler  y.  Baheoek  (7  Abb.  892  n),  an  action  in 
the  nature  of  troyer,  on  it<«  being  insisted  that  a  aefence  of  lien  was  a  counter- 
claim, Brady,  J.,  deciding  it  was  not,  said,  "  It  is  an  action  of  tort,  in  which 
set-off  was  not  allowed  and  is  Aot  now  allowed ;"  and  in  Donohue  y.  Henry  (4 
E.  D.  Smith,  162),  an  action  for  conyerting  personal  property,  per  Ingraham 
First  J. :  "  In  an  action  of  this  kind  no  set-on  is  admissible.'*  See  also  Drake 
y.  Ci>c*r(2^,10How.  382  ;1  Abb.  203;  4  E.D.Smith,  84;  i%{^<>v..fii^j7^^  14 
How.  116 ;  ar d  18  How.  859 ;  and  see  i>0  Leyer  y.  Michaels,  5  Abb.  203 ;  Me- 
Kensi^  v.  FarreU,  4  Bosw.  198 ;  BisseU  y.  Pearee,  21  How.  180 ;  Kurta  y.  Me- 
Chiire,  6  Duer,  660,  and  other  cases).  In  Drake  y.  Goekrcft,  Woodruff,  J.,  said, 
"  If  the  code  extends  the  right  of  recoupment  to  cases  not  within  the  law  of  • 
^XroS  (which  I  douhty^  &c.  In  none  of  these  cases,  howeyer,  as  it  would 
seem,  was  the  language  of  this  section  yery  strictly  analyzed ;  and  the  first 
case  in  which  the  question  appears  to  haye  been  carefully  considered,  is  The 
Xenia  Branch  B'k  y.  Lee  (7  Abb.  872).  That  was  an  action  in  the  nature  of 
troyer,  for  the  conyersion  of  certain  bills  of  exchange ;  it  was  held  by  the  gen- 
eral term  of  the  svperior  court  that  the  defendant  might  set  up  title  in  himself 
as  the  plaintiff's  indorsee,  and  by  way  of  counter-claim  demand  judgment 
against  the  plaintiff  as  inaorser  of  the  bills  in  question ;  and  Woodruff,  J.,  in 
deliyering  the  opinion  of  the  court,  reyiewing  section  150,  says,  "  This  diyision 
of  the  section  showa  Ihere  my  he  a  oaunter-cmm  when  the  action  itself  does  not 
arise  an  contract,  •  •  •  ♦  The  first  subdiyision  would  be  unmeaning  as  a 
separate  definition,  if  it  neither  contemplated  cases  in  which  the  action  was 
not  brojaght  on  the  contract  itself  •  *  •  nor  counter-claims  which  did  not 
themsdyes  arise  on  contract."    {Id.  889.) 

a.  In  Brown  y.  Buckingham,  21  How.  190 ;  11  Abb.  887,  it  is  said  that  a 
coonter-claim  may  be  pl^  in  an  action  to  reooyer  possession  of  personahprop- 
erty  where  it  is  shown  that  the  alleged  counter-claim  arose  out  of  the  trans- 
action set  forth  in  the  complaint.  In  an  action  for  an  assault  on  plaintiff  by 
defendant,  the  defendant  cannot  counter-claim  in  respect  of  a  contempora- 

•  neous  assault  on  defendant  by  pldAnXiS  {Schnaderbeck  y.  Worth,  8  Abb.  87). 

b.  The  counter-claim  is  undoubtedly  broader  and  more  comprehensiye  than 
set-off  or  recoupment  ( Vassar  y.  Livingston,  8  Eeman,  256 ;  Beard^  y.  8tof)er, 
7  How.  294).  It  embraces  both  set-off  and  recoupment  (Pattison  y.  mchards, 
22  Barb.  146).  It  secures  to  the  defendant  the  full  relief  which  a  separate  ac- 
tion at  law,  or  a  bill  in  chancery,  or  a  cross-bill  would  h&ire  secured  him  on 
the  same  state  of  &cts  (Gleason  y.  Moen,  2  Duer,  642).  It  may  be  for  either 
liquidated  or  unliquidated  damages  (Senubart  y.  Harteau,  34  Barb.  447),  and 
for  unliquidated  damages  arising  on  a  contract  different  from  the  contract  on 
which  the  action  is  brought  (Ligriot  y.  Redding,  4.E.  D.  Smith,  285) ;  see,  how- 
eyer, what  is  said  as  to  an  unliquidated  demand  (Oummings  y.  Morris,  S  Bosw. 
560).  A  coimter-claim  may  be  of  an  equitable  or  legal  defence  {Uurrie  y. 
Oowles,  6  Bosw.  453).  But  it  must  be  something  which  resists  or  modifies  the 
plaintiff's  clabn  (Nat.  Fire  Ins.  Co.  y.  McKay,  21  N.  Y.  196;  Pattison  y.  Bich- 
ards,  22  Barb.  143).  And  the  right  of  plaintiff  to  claim  and  defendant  to 
counter-claim  must  be  reciprocal  (Mayor  of  N.  Y.  y.  Parked' Vein  Steamship  Co., 
12  Abb.  300  ;  21  How.  289).  For  strictly  there  can  be  no  counter-claim  where 
the  plaintiff  has  no  claim  (BMnger  y.  Craigue,  31  Barb.  534).  A  counter- 
claim to  be  ayailable  to  a  parU^  must  afford  1dm  protection  in  some  way 
against  the  plaintiff's  demand  for  judnnent  either  in  whole  or  in  part.  It 
must  therefore  consist  in  a  set-off  or  daim  by  way  of  recoupment,  or  be  in 
some  way  connected  with  the  subject  of  the  action.  It  must  present  an  an- 
swer to  plaintiff's  demand    *    *    *    must  operate  in  some  way  to  defeat  in 
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whole  or  m  part  plaintiff's  right  to  recover  {JfatUxm  ▼.  Baker,  24  How.  882). 
There  are  many  causes  of  action  which  cannot  be  used  as  counter-claims 
(lve$  V.  Miller,  18  Barb.  197).  The  prohibition  (§  71)  against  bringing  suit 
upon  a  Judgment  without  leave  of  the  court,  does  not  extend  to  a  counter- 
claim, and  tlie  defendant  may  without  leave  of  the  court  set  up  a  judgment  as 
a  counter-claim  (Wells  v.  Henshaw,  8  Bosw.  625 ;  Clark  v.  8(&ry,  29  Barb.  295). 
AJoint  debt  cannot  be  set  off  or  counter-claimed  against  an  indicidval  debt 
WampbeU  v.  Oenet,  2  Hilton,  290 ;  Compton  v.  Oreen,  9  How.  228 ;  and  see  /^ 
Fhrge  v.  HaJtuey  i.  Abb.  397 ;  1  Bosw.  171 ;  EaM  Riter  B'k  v.  Rogem,  7  Bohw. 
493 ;  Neioell  v.  Salmons,  22  Barb.  647).  An  action  for  selling  pledged  stock, 
without  notice  to  the  pledger,  is  in  contract  and  admits  of  a  set-off  (Seaman  v. 
Bent,  15  Barb.  464). 

a.  Where  a  claim  has  been  made  the  subject  of  a  set  off  or  counter-claim 
in  one  action  ^  and  properly  excluded,  the  fact  that  it  was  so  set  up  does  not 
prevent  ^uch  claim  being  the  subject  of  another  action  or  of  a  set  off  oi 
counter-claim  in  another  action  {Ives  v.  Ooddard,  1  Hilton,  435).  But  where  a 
defendant  set  up  a  defence  of  set  off  or  counter-claim  proper  to  be  allowed  if 
proved,  and  the  court  or  jury  pass  upon  it  and  disallow  it,  such  demand  is 
barred  (Hafeh  v.  BenUm,  6  Barb.  28). 

b.  The  bringing  an  action  and  recovery  of  a  Judgment  on  a  promissory 
note,  does  not  extinguish  the  note  as  to  any  parties  to  it  not  parties  to  the 
action ;  and  it  is  a  ^(K>d  subject  of  counter-claim  as  against  parties  not  parties 
to  the  action  in  which  judgm^it  was  obtained  upon  the  note  (Kelsey  v.  Brad- 
bury, 21  Barb.  540 ;  see  ^  v.  Ooddard,  1  Hilton,  435 ;  Lowell  v.  Lane,  38 
Barb.  29t). 

c  Where  a  debtor  has  a  set  off  equally  applicable  to  two  demands  against 
him,  it  is  not  for  him  but  for  the  court  to  elect  which  demand  he  shall  satisfy 
(TaSmadge  v.  FislUda  Iron  Co.,  4  Barb.  888). 

d.  A  defendant  cannot  prove  damages  by  way  of  recoupment,  where  no 
claim  to  recoup  is  set  up  in  the  answer  (Crane  v.  Bardman,  4  E.  D.  Smith, 
448 ;  Storp  v.  HarbuU,  id.  464). 

e.  A  claim  for  damages  for  the  conversion  of  property,  arises  in  tort,  and 
cannot,  even  by  waiving  the  tort,  be  made  the  subject  of  a  counter-claim 
{Mayor  of  N.  T.  v.  Parker  Vein  Steamship  Co.,  12  Abb.  800 ;  21  How.  289).  At 
least  where  the  cause  of  counter-claim  is  alleged  in  form  as  a  tort,  (id") 

f.  Where  a  claim  was  submitted  ip  arbitration  and  bonds  executed  and  de- 
livered, but  pending  the  arbitration  one  party  revoked  his  submission  anfi 
brought  an  action  on  such  claim,  held,  that  in  such  action  the  defendant 
might  counter-claim  on  the  arbitration  bond  the  expenstjs  of  the  arbitration 
(Curds  V.  Barnes,  80  Barb.  225). 

g.  Defendant's  option  to  sue  or  set  up  conntar-olaim. — A  defendant  is 
not  bound  when  su^  in  an  action,  in  any  of  the  superior  courts  of  record,  to 
set  up  by  way  of  counter-claim,  any  demand  he  may  have  against  the  plain- 
tiff. He  may  at  his  option  prosecute  a  cross-action  for  such  demand  (Lignot 
v.  Bedding,  4  E.  D.  Smith,  285 ;  Halsey  v.  Garter,  1  Duer,  667 ;  Welch  v.  Hade- 
ton,  14  How.  97 ;  Lorraine  v.  Long,  6  Cal.  452 ;  OHlespie  v.  Torranee^2ti  N.  Y. 
806).  It  is  no  defence,  therefore,  that  an  action  is  pending  by  the  defendant 
against  the  plaintiff,  and  that  if  the  plaintiff's  alleged  claim  has  any  existence, 
he  could  set  it  up  as  a  counter-claim  m  such  action  (Lignot  v.  Bedding,  4  E.  D. 
Smith,  286 ;  and  see  Barth  v.  Burt,  17  Abb.  849).  Nor  is  the  pendency  of  an 
action  for  damages  a  bar  to  the  setting  up  of  the  same  demand  of  damages 
as  a  counter-claim,  in  an  action  qftervxirds  brought  against  the  plaintiff  in  the 
first  action  by  the  defendant  therein  (WUtsie  v.  liortKam,  8  Bosw.  162). 

h.  Where  a  defendant  sets  up  a  counter-claim  in  his  answer,  and  afterwards 
commences  a  cross-action  for  the  recovery  of  the  same  cause  of  action  as  that 
constituting  the  counter-cl^m,  he  may  be  made  to  elect  on  which  he  will  relv, 
his  answer  or  his  cross-action  (FaJbrieotU  v.  Launibt,  1  Code  Rep.  N.  8.  121 ; 
8  Sand.  748 ;  Hammond  v.  Baker,  1  Code  Rep.  N.  8. 105 ;  WUtne  v.  Nortkam, 
8Bosw.  162;  but  see  ^otm  v.  iZicmnumd,  18  How.  124 ;  Wrighi y.  Ddafidd, 
11  How.  465).  Where  B.,  after  aetting  up  new  matter  in  his  answer  to  an  ao- 
19 
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tion  by  A.,  afterwards  sued  A.  for  the  nme  mattar  itawk  loliipm  his  an- 
swer, held,  that  A.  might  more  in  the  acticm  by  R  for  a  reforeoce  to  inquire 
if  the  cross-action  was  for  the  same  cause  as  the  matter  eet  up  in  the  aii- 
3wer  in  the  first  action,  and  if  tlie  report  was  in  the  afflrmative,  that  A.  would 
be  entitled  to  an  order  dismissing  R^s  cross-action  {Farmei^i  Loan  and  Trust 
a?.  V.  fltt7i<,  1  Code  Kep.  N.  a  1).    See  p.  289,  A,  ante. 

a.  A  defendant  in  a  justice's  court  must,  in  certain  cases,  set  up  his  demand  or 
forfeit  the  right  to  sue  on  it  An  answer,  setting  up  as  a  defence,  that  the 
cause  of  action  might  have  been  set  off  m  a  suit  between  the  parties  in  a 

Justice's  court,  must  state  the  facts  which  bring  the  case  within  the  statute 
Welch  V.  Hasleion,  14  How.  97). 

b,  Snffloiency  of  answer  oonktitating  a  counter-claim.— The  code  pre- 
scribes no  rule  by  which  to  determine  the  suflOcioncy  of  an  answer  intended 
as  a  counter-claim,  except  that  it  must  state  facts  sufficient  to  copBtitute  a 
cause  of  action  in  favor  of  the  defendant  and  against  the  plaintiff,  and  that  it 
be  one  of  the  several  causes  of  action  define  by  section  150  {Allen  y.  Haakim^ 
5  Duer,  882;  Merritt  v.  Millard,  5  Bosw.  645).  One  way  of  testing  the  suffi- 
ciency of  a  counter-claim  in  an  action  on  contract  is  to  inquire  whether  or  not 
the  facts  stated,  if  found  in  a  complaint,  would  constitute  a  cause  of  action  on 
contract  See  Vassear  v.  Lmngston,  8  Keruan,  252;  McKemU  v.  FarreU^  4 
BoBW.  198).  If  the  facts  set  up  as  a  counter-claim  are  insufficient  to  constitute 
a  counter-claim,  or  to  bar  a  recovery  by  the  plaintiff,  or  affect  the  amount  of 
recovery,  then  the  plaintiff  should  have  iudgment,  notwitlistandUig  (he  facts 
act  up  as  a  counter-claim  are  not  replied  to,  or  if  put  in  issue  are  found  by  a 
jury  to  be  true  ( Van  Valen  v.  Lapham,  13  How.  243 ;  5  Duer,  689). 

e.  "  When  the  facts  alleged  in  an  answer  may  possibly  constitute  a  counter- 
claim, but  are  such  as  always  constituted  a  flat  bar,  at  law,  to  the  plaintiff's 
right  to  recover,  by  showing,  if  true,  that  he  never  had  any  cause  of  action, 
Uiey  should  be  deemed  to  be  set  up.  as  a  defence  merely,  unless  tlie  answer 
expressly  states  that  they  are  set  up  by  way  of  counter-claim  "  (Burrall  v.  Ih 
Groat,  5  Duer,  382 ;  see,  also.  Bates  v.  Boaekrans,  23  How.  98). 

d  An  allegation  in  a  defence  intended  as  a  counter-claim,  that  all  the  matten 
set  up  in  sucii  defence  are  connected  with  the  subject  of  the  plaintiff's  actioii, 
does  not  require  the  court  to  consider  it  so  connected,  but  tlie  court  will  de 
termine  fi'om  the  facts  stated  whether  or  nut  it  is  so  connected  (Fdlerman  v. 
Dolan,  7  Abb.  895,  note) ;  and  so  of  an  allegation  that  tlie  alleged  counter- 
claim arose  out  of  the  transaction  set  forth  in  the  complaint  (Brown  v.  Butb- 
inghom,  21  How.  190) ;  and  as  to  when  a  cause  of  action  arises  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint,  or  is  connected  with  the  ac- 
tion, see  BumsY.  Nevins,  27  Barb.  493;  Lyman  y.  Newman^  29  Barb.  162; 
Bogardus  v.  ^rker,  7  How.  303 ;  AaJdns  y,  Hearns,  3  Abb.  181 

e.  If  the  counter-claim  contain  irrelevant  or  redundant  or  indefinite  matter, 
the  remedy  is  by  motion  not  demurrer  (MaUoon  v.  BiUosr,  24  How.  329 ;  Curris 
V.  GowUs,  6  Bosw.  453). 

/.  Where  a  counter-claim  is  comprrised  of  several  demands,  each  demand 
need  not  be  set  up  separately ;  the  whole  constitute  one  counter-claim  (Banney 
V.  Smith,  6  How.  420). 

g.  A  coonter-olaim  must  be  one  existing  in  favor  of  a  difendant,  and 
against  the  plaintiff  in  the  action. — **  The  language  of  the  code  is  so  precise 
as  to  leave  no  room  for  interpretation."  But  its  effect  is  qualified  by  §  112 
{Merrick  v.  Gordon,  20  N.  Y.  98;  and  sec  Duncan  v.  Stanton,  30  Barb.  586; 
SdiubaH  v.  Harteau,  84  id.  447;  l^lsr  v.  WiUis,  83- id.  82d;  Chaffee  v.  Cox,  1 
Hilton,  82;  WiUsisY.  Northam,  3  Bosw.  102;  LoweU  v.  Lane;  88  Barb.  293; 
(Jummings  v.  Morris,  3  Bosw.  660;  Im  Farge  v.  Ilalsey,  4  Abb.  897 ;  1  Bosw. 
171 ;  East  Bimrr  Bank  v.  Boger^  7  Bosw.  493 ;  see  Neweli  v.  Salmons,  22  Barix 
647 ;  and  see  in  rurie  to  g  112).  Where  goods  are  sold  by  one,  in  fact,  a  bn>kcr, 
to  a  person  not  knowing  or  having  reason  to  know  the  seller  la  acting  as 
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broker,  the  purchaser  when  sued  by  the  principal  for  the  price  of  sodi  goods 
can  set  off  a  debt  doe  )iim  from  the  broker  (Bus9  y.  &iu,  7  Bosw.  889);  bol 
otherwise  where  the  sale  is  made  by  a  broker  as  broker  (id.).  In  an  action  on 
a  note  by  a  transferee  or  assignee,  a  cause  of  action  existing  only  against  the 
payee  cannot  be  set  up  as  a  counter-claim,  although  the  plaintiff  received  the 
note  from  the  payee  after  its  maturity.  But  perhaps  if  the  note  was  not  valid 
hi  the  hand  of  the  payee,  either  from  want  or  failure  of  consideration,  or 
otherwise ;  such  a  counter-claim  would  be  allowed  Sjrainst  one  who  took  tho 
note  after  its  maturity  (WiUtoe  v.  Nbrtham,  8  Bosw.  1^,  and  see  Cummingt  v. 
MorriSy  8  Bosw.  560).  Until  a  demand  becomes  mature,  a  set-off  or  counter- 
claim may  be  defeated  by  the  assignment  by  the  opposite  party  of  his  claim, 
though  the  latter  be  insolvent  and  his  demand  has  not  liecome  payable  when 
assigned  (Myers  v.  DavU,  22  N.  Y.  489).  Where  the  plaintiff  on  18th  October 
purchasea  of  S.  a  note  of  defendant's,  then  over  due,  at  that  time  defendant 
held  a  note  of  8.'8,  also  over  due,  and  which  on  20th  October  defendant  put  in 
suit  against  8.  and  recovered  judgment  on  29th  October.  Defendant  had  no 
notice  of  the  purchase  of  his  note  from  8.  by  plaintiff;  held  in  an  action  on  the 
note  so  purchased  of  8.  that  defendant  could  not  set  off  or  counter-claim  the 
note  of  8.  because  it  was  merged  in  the  judgment,  and  he  could  not  set  off  or 
counter-claim  his  judgment  against  8.  because  it  was  not  obtained  until  after 
plaintiff  purchased  the  note  in  suit  (Lowell  v.  Lane  83  Barb.  292 ;  see  Iws  y. 
Goddard,  1  Hilton,  435 ;  Keleey  v.  Bradimry,  21  Barb.  540). 

a.  The  claim  mnat  also  be  in  fayor  of  a  defendant  and  against  a  plaizttfQ 
between  which  plaintiff  and  defendant  a  seyeral  judgment  may  be  had. 
(Davidson  v.  Eemington^  12  flow.  310 ;  OiUespie  v.  Torrance,  4  Bosw.  86 ;  Mer- 
HU  V.  MiOard,  6  Bosw.  645 ;  Compton  v.  Green,  9  How.  228 ;  CampbeU  v.  Genet, 
2  Hilton,  290 ;  La  Farge  v.  Halsey,  4- Abb.  397 ;  1  Bosw.  171).  In  an  action  by 
a  wife  to  recover  a  debt  due  her  as  her  separate  estate,  the  defendant  cannot 
counter-claim  in  respect  of  a  debt  due  him  from  the  husband  of  the  plaintiff 
(Paine  v.  Hunt,  40  Barb.  75).  In  an  action  agivinst  several  defendants  jointly 
and  seteraUp  liable,  any  one  of  them  may  avail  himself  of  a  claim  on  coptract . 
in  his  fiivor  individually  against  the  plaintiff  (Parnons  v.  JViwA,  8  How.  454 ; 
Briggg  v.  Briggs,  20  Barb.  477).  But  if  the  defendants  are  jointly  liable,  as  co- 
partners, one  of  them  cannot  avail  himself  of  a  claim  on  contract  in  his  favor 
mdividually  against  the  plaintiff  (P«iA«iy  v.  Bloomer,  3  Abb.  353 ;  5  Doer,  678; 
6  id.  53 ;  Moit  v.  BurTiett,  2  E.  D.  Smith,  50 ;  Pinkney  v.  Keyler,  4  id.  469).  Bo, 
a  demand  against  the  several  members  of  k  copartnership  is  not  available  as  « 
counter-claim  in  an  action  by  a  member  of  such  copartnership,  for  a  demand 
due  him  individually  (Ives  v.  MUler,  19  Barb.  196).  Prior  t<)  the  code  it  was 
held  that  in  an  action  by  all  the  partners  of  a  firm,  the  defendant  might  set  off 
a  debt  due  him  by  the  ostensible  partner  alone,  upon  the  cround  that  such 
partner  had  misl^  the  defendant  into  the  belief  that  he  hadno  |5artncr.  (See 
Valen  v.  BusseU,  13  Barb.  592.)  In  an  action  upon  a  promissoiy  note  si^ed 
by  two  persons,  one  as  principal  and  the  other  as  surety,  a  set-ofl  of  an  indebt* 
edness  from  the  plaintiff  to  the  principal  may  be  allowed  (Newell  v.  Salmons,  22 
Barb.  647 ;  eorUra,  La  Farge  v.  Halsey,  4  Abb.  397 ;  see  East  River  B*k  v.  Rogers^  7 
Bosiv.  498)^  And  in  an  action  by  several  4)lainti£^  a  defendant  may  set  up  as  a 
defence  that  one  only  of  the  plaintiffs  named  is  the  real  party  in  interest,  and 
as  to  that  one  set  up  a  coimter-claim  (Gowles  v.  Cowles,  9  How.  361). 

b.  Where  a  partnership  give  their  note  to  one  of  its  members  for  money 
advanced  to  the  firm,  ana  such  member  endorses  said  note  for  value  to  a  tliird 
party  after  it  becomes  due,  to  an  action  on  such  note  by  such  endorsee  Uie 
firm  cannot  counter-claim  a  demand  against  the  member  to  whom  the  nolo 
was  given  (SJierwood  v.  Ba^rion,  23  How.  533). 

c.  Where  a  claim  is  presented  by  a  plaintiff  against  a  defendant,  who  soti 
up  as  a  counter-claim  a  demand  which  is  against  the  plaintiff  and  others,  and 
the  plaintiff  does  not  demur  to  such  counter-claim  or  set  up  by  a  reply  that  the 
claim  is  against  him  and  others  jointly  liable  with  him,  the  defendant  is  enti- 
tled to  be  allowed  such  counter-claim  on  the  trial  {Bthubaari  t.  HarUau^  84 
«arb.44f). 
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a.  The  ooonter-claim  most;  inter  aUa,  be  an  eTrietfng  obdm  li|  fiivor  of 
the  defendant  at  the  commencemoit  of  the  action  {^idenheimer  y.  WUmm, 
'  81  Barb.  68G) ;  and  this  must  appear  on  the  face  of  the  answer ;  or  the  answer 
will  be  sobject  to  demurrer  (Rtee  v,  CtConmr,  10  Abb.  862).  Thus  where  the 
defence  setting  up  the  counter-claim  commenced  with  the  allegation  that 
"  plaintiff  m  indebted  to  defendants  "  and  concluded  '*  that  said  sum  is  now 
due  defendants  from  plaintiff"  on  demurrer  it  was  held  insufficient  for  not 
alleging  that  the  indebtedness  existed  ''  before  and  at  the  time  of  the  com> 
mencement  of  the  action"  {id.).  The  allegations  of  a  pleading  refer  to  the 
time  it  is  verified  or  served  (see  in  note  to  section  159,  post) ;  and  thus  where 
the  alleged  counter-claim  is  a  note  made  by  the  plaintiff  payable  to  a  third 
person  and  indorsed  to  tlie  defendant,  the  answer  must  allege  the  indorsement 
to  have  been  made  prior  to  the  commencement  of  the  action  (Van  Vakn  y. 
Lapham,  5  Duer,  6^ ;  18  How.  240 ;  Chamhen  y.  Lems,  11  Abb.  218 ;  2  Hil- 
ton, 591 ;  Rice  v.  C^  Conner,  10  Abb.  862).  Such  prior  indorsement  is  not  suffi- 
ciently allied  by  stating  such  note  to  be  a  counter-claim  and  cause  of  action 
existing  against  the  plaintiff  at  and  before  the  commencement  of  the  action. 
(Id,)  The  answer  was  amended  and  the  issues  tried.  On  the  trial  it  appeared 
that  the  indorsement  of  the  note  to  the  defendant  was  after  tlio  commence- 
ment of  the  action ;  and  tliereupon  judgment  was  fdven  for  the  plaintiff  (tdL 
591 ;  note  13  How.  240 ;  and  see  Lemon  v.  TruU,  13  How.  249 ;  16  id  576,  noU  ; 
Qage  v.  AngeU,  8  id.  837 ;  Weeks  v.  Pryor,  27  Barb.  79).  And  if  a  defendant  at 
one  time  had  a  claim  against  the  plaintiff  (the  subject  of  a  counter-claim)  and 
before  the  commencement  of  the  action  he  has  parted  with  it,  he  cannot  avail 
himself  of  such  claim  as  a  counter-claim  (Belknap  v.  MeJniyre,  2  Abb.  866 ;  but 
see  Robinson  v.  Howee,  20  N.  Y.  84). 

h.  In  BtUtenoorth  v.  Pbx  (15  How.  545),  it  was  held  that  a  defendant  sued 
by  the  receiver  of  an  insolvent  bank,  upon  his  note  payable  to  the  bank,  could 
not  set  up  as  a  defence  or  coimter-claim,  that  the  note  became  due  before  the 
receiver  was  appointed,  that  tlie  bank  at  the  time  held  sliares  of  the  bank  be- 
,  longing  to  the  defendant  as  collateral  security,  exceeding  in  value  the  amount 
of  the  note,  and  which  the  bank  by  its  acts  had  depreciated  (and  aeeU.S,  Trutt 
Oo,  v.  Harrie,  2  Bosw.  76 ;  Demn  v.  Phdp$,  34  Barb.  224). 

^  0.  Connter-olalm  in  an  action  on  oontraot. — A  demand  [legal  or  equita- 
ble] on  contract,  on  which  the  drfendani  at  the  time  of  the  commencement  ot 
the  action  could  have  maintained  an  action  against  the  plaintiff,  is  a  counter- 
claim (see  Oleason  v.  Moer,  2  Duer,  642 ;  Spencer  y.  Babeock,  22  Barb.  835 ; 
Weeks  v.  Pryor,  27  ui.  81 ;  Kingston  B'k  y.  Oay,  19  «.  461 ;  NiehoU  y.  Boerum, 
6  Abb.  290;  Lemon  v.  TruU,  13  How.  248;  16  id.  576,  TWte;  Knmdler  v.  8Umr 
imtlO  id.  n\8ilUman  v.  Eddy,  8  id.  \2&\Boscoe  v.  Maieon,  7ttt  128;  WilUcmu 
y.  UpUm,  8  ut  205 ;  Lignoi  v.  Bedding,  4  K  D.  Smith,  285). 

d  A  bank  having  discounted  a  customer's  note,  may  on  such  note  being 
protested,  and  on  its  holding  such  note,  set  off  such  note  against  the  custom- 
er's deposit  (Bobinson  v.  Howes,  20  N.  Y.  84). 

e.  A  demand  assigned  to  the  defendant  before  the  commencement  of  tlie 
action  may  bo  set  off,  though  he  has  hot  actually  psdd  for  it,  but  only  agreed 
to  pay  (BiferU  v.  Strong,  5  Hill,  168). 

/.  In  an  action  arising  on  contract,  the  defendant  cannot  interpose  a  coun- 
ter-claim arising  out  of  a  tort,  e.  g.  a  conversion  of  personal  property  (Piter  v. 
Steams,  1  Hilton,  86). 

g.  In  an  action  fbr  the  recovery  of  the  stipulated  price  for  building  a  steam 
engine,  boilers,  &c,  the  defendants  cannot  recoup  tlie  gains  and  profits  which 
would  have  arisen  from  the  use  of  the  engine,  &c.,  had  the  same  been  deliy- 
oed  at  the  time  agreed,  and  whicli  gains  and  profits  the  defendants  have  been 
prevented  from  receiving,  by  the  failure  of  tlic  plaintiff  to  perform  his  con- 
tract withhi  the  thne  (3kfii  v.  Coteer,  22  Barb.  587 ;  16  N.  Y.  489).  But  the 
defendants  may  recoup  the  loss  of  the  value  of  the  use  of  their  machineiy^ 
hnt  not  the  profits  of  running  it  in  their  ordinary  bosineai.  {Id) 
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a,  Ooimt«r-olalm  in  an  aotkm  for  tort— In  an'action  for  tort  the  defendant 
cannot  set  up  as  a  counter-claim  an  independent  tort  committed  by  Uie  plain- 
tiff, and  not  connected  with  the  transaaion  out  of  which  the  plaintifiTs  action 
arose  (Murden  v.  Primenl,  1  Hilton,  75).  Thus,  in  an  action  for  the  wrongfhl 
detention  of  personal  property,  it  was  held  that  the  defendant  could  not  set 
up,  bj  way  of  counter-clidm,  a  cause  of  action  which  he  nad  against  the 
plaintiff  for  the  wron^ul  detention  of  other  personal  property  belonging  to 
him,  the  defendant  {aMm  v.  HearM^  8  Abb.  187). 

h.  A  counter-claim  on  contract  cannot  be  interposed  as  a  defence  to  an 
action  for  converting  personal  property  (Chambers  v.  Leum,  2  Hilton,  591 ;  11 
Abb.  210). 

«.  Statute  bar  to  counter-claim. — ^The  statute  of  limitation  is  not  a  bar  to 
a  set-off  or  counter-claim,  unless  the  period  of  limitation  has  expired  before 
the  action  is  brought  ( WaUctr  v.  Olemenis,  9  Eng.  L.  and  Eq.  R  882 ;  15  Q.  B. 
Rep.  1046 ;  and  see  Van  Alien  t.  SchertMrhorn.lA  How.  287). 

d  Judgment  on  a  Connter-olaim. — Where  the  defendant  establishes  a 
counter-claim  exceeding  the  amount  established  as  due  the  plaintiff  the  court 
can  award  the  defendant  Judgment  for  the  difference  (Ogden  v.  Ooddingfton^  2 
E.  D.  Smith,  817).    Bee  §246. 

e.  Amendment  by  adding  counter-claim. — In  Bsardsley  v.  Stover  (7  How. 
294),  the  defendant  was  allowed  to  amend  his  answer  by  adding  a  oounter- 
clum,  although  the  action  w^  to  recover  unliquidated  damages  for  the  breach 
of  a  special  contract,  and  the  ground  of  the  alleged  counter-claim  was,  ''thai 
the  plaintiff  was  indebted  to  me  defendant  for  a  cause  of  action  arising  on 
contract  existing  at  the  commencement  of  the  action." 

/.  Sat  off. — ^The  proyision  in  the  revbed  statutes,  precluding  a  party  fhxn 
any  right  of  action  on  a  claim  which  he  might  have  made  the  oasis  of  a  claim 
of  set  off,  extends  only  to  such  rights  of  actfon  as  were  the  subjecta  of  set  off 
under  the  revised  statutes  {fVelchy.  HazeUon,  14  How.  99 ;  see  ante,  p.  289,  g.  A). 
Set-off  implies  a  croes-demand,  and  p^ment  cannot  be  given  in  evidence 
under  that  plea  {Cooper  v.  Moreeraft^  1  Horn  &  Hurl.  105).  An  answer  of  set 
off  must  allege  not  only  that  plaintiff  was  indebted,  but  that  he  still  i»  hidebted 
ijkndy  v.  P&mll,  8  M.  &  W.  442 ;  and  see  onto,  ^92  4 

g,  Coonter-claim  in  action  by  asaignea— In  an  action  by  the  assignee  of 
a  claim,  a  demand  existing  prior  to  the  assignment  in  favor  of  the  defendu&t 
and  against  the  assignor,  is  unavailable  as  a  counter-claim  (DiUaye  v.  NUm,  4 
Abb.  253;  FsrreiraY,  Depew,  id.  181 ;  Davidson  v.  Bemington,  12  How.  810; 
Van  do  Sande  v.  BaUAS  id.  458 ;  8peneer  v.  Babeoek,  22  Barb.  827 ;  Duncan  v. 
Stanton,  80  td  586;  Tyler  v.  Wmi,  88  uf.  882 ;  Heidenheimer  v.  Wileon,  81  id, 
686 ;  and  see  Croabie  v.  Leary,  6  Boew.  812).  Such  a  demand,  set  up  as  a  de- 
fence constituting  a  counter-claim,  needs  no  reply,  but  may  be  demurred  to. 
{Id,)  Such  a  demand,  although  not  available  as  a  counter-claim,  is  a  good  de- 
fence as  a  set  off  (Fsrrwra  v.  Depew,  supra ;  Duncan  v.  Stanton,  80  Barb.  586). 
In  an  action,  by  an  assignee  of  a  demand  for  engraving  plates,  the  defendant, 
by  liis  answer,  denied  the  allegations  of  the  complaint,  and  as  a  further  de- 
fioice  alleged  that  by  a  contract  between  him  and  the  plamtiff^s  assignor,  the 
plates  were  to  be  furnished  by  a  specified  time,  and  that  the  assignor  made  de- 
rault,  whereby  the  defendant  sustained  damages  to  the  amount  of  the 
plaintiff's  claim,  and  which  he  asked  to  have  set  off,~held  that  this  new  mat- 
ter, if  proved,  would  have  been  sufficient  to  bar  the  plaintiff's  claim,  but  that  it 
did  not  constitute  a  counter-claim  or  call  for  a  reply,  and  was  not  admitted  by 
not  being  replied  to  (Vassear  v.  Livingston,  8  Eeman,  252).  So  in  an  action 
on  a  promissory  note,  endorsee  against  maker,  the  note  having  been  endorsed 
to  the  plaintiff  after  it  became  due,  the  defendant  may  set  off  (out  not  counter- 
claim^ a  demand  existing  in  his  favor,  and  against  the  plaintiff's  endorser  be- 
fore the  endorsement  of  the  note  to  the  plaintiff  ( Wo{fe  v. .  13  How.  84). 

a.  In  an  action  by  an  assignee  of  a  chose  in  action  to  entitle  a  defendant  to 
avail  himself  of  a  demand  agiunst  the  plaintiff's  assignor  (as  a  set-off^  he  must 
show  that  such  demand  existed  in  his  favor  prior  to  his  having  notice  of  the 
assignment  to  the  plaintiff  (A>iom^;i  v.  Holt,  3  K.  D.  Smith,  139);  and  imtM^ 
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MCh  demsad  miiM  be  boQi  due  lOid  piryaMfe  befbre  noUoe  of  sadi  BSiigDmaiit 
(id/  botseeiWtfny.  .9lrr»f,18Barb.582;  TPtfIb  y.  iSS^mir^  8  Barb.  40 ;  amO^ 
.  y.  Brinkerlioffy  8  Barb.  619).  Query—mi^ht  a  demand  which  accraed  to  the 
defendant  after  the  assignment  to  tne  plamtiff  but  before  notice  thereof  to  the 
defendant,  be  used  as  a  cocmter-claim  {SoUmon  v.  HoU,  supra).  In  Martins  v. 
Willis  (2  E.  D.  Smith,  524),  an  action  b^  an  assignee,  it  was  held  that  notes  of 
the  plaintiffs  assignor  not  due  and  not  in  the  possession  of  the  defendant  at 
the  time  of  the  assignment,  but  subsequently  indorsed  to  him,  could  not  be 
•et  off.  The  same  was  held  in  Van  Valen  v.  Lap/iam,  5  Duer,  689 ;  18  How. 
240 ;  and  see  United  States  Trust  Ckmpany  v.  Harris,  2  Bosw.  76 ;  Buttenoarth 
V.  Fba;,  15  How.  546. 

a.  Building  aooiety. — A  stockholder  in  a  building  company  formed  under 
lawiB  of  1851,  ch.  122,  who  has  made  advances  for  the  company,  may,  when 
called  on  to  resix^nd  for  his  satutory  liability,  set  off  such  advances  {Bimington 
y.  King,  11  Abb.  278). 

b.  Divorce. — ^In  an  action  by  a  husband  agsunst  his  wife  for  a  divorce  on  the 
|roand  of  adultery,  the  defendant  cannot  set  ud  by  way  of  counter-claim  the 
emol  and  inhuman  treatment  of  the  plamtiff  (ilTiuidda  v.  DiddeU,  8  Abb.  167). 

c.  Dower. — ^In  case  of  a  widow  suing  to  recover  her  dower  in  the  real  es- 
tate of  her  late  husband,  the  defendant  cannot  set  up,  by  wa^  of  counter-claim, 
thai  the  plaintiff  has,  since  the  death  of  her  husband,  reoeived  the  rents  of 
0bch  real  estate.  Sembte,  however,  that  if  the  plaintiff  had  claimed  damages 
for  the  detention  of  her  dower,  the  rents  received  bv  her  since  the  death  of 
her  husband,  would  have  constituted  a  counter-claun  {Bogardus  v.  Parker,  7 
How.  308 ;  and  see  EOioU  v.  Gibbons,  80  Bfup.  498). 

d  Batecutor.— In  an  action  by  an  executor  on  a  cause  of  action  Which  arose 
ttfker  the  death  of  the  testator,  defendant  cannot  set  off  a  demaind  against  the 
testator,  even  though  it  existed  at  the  time  of  his  death  {Merritt  v.  /Seaman,  6 
Barb.  '"^'' 


e.  Landlord  and  tenant-^In  an  action  to  recover  possession  of  premisea 
for  non-payment  of  rent  reserved  (2  R  S.  505,  §  80),  the  tenant  may  show  a 
partial  eviction  from  the  easement  by  way  of  counter-daim  (Blair  v.  Olavlon, 
18  N.  Y.  529). 

/.  Rent  due  on  a  lease  could  not  be  set  off  against  a  judgment  for  damages 
for  breach  of  a  covenant  in  the  same  lease  for  quiet,  enjoyment  {SchsrmerMrn 
y.  Anderson,  2  Barb.  584). 

g.  In  an  action  by  a  lessor  for  the  rent  reserved,  tlie  defendant  may  recoup 
d&mages  sustained  by  a  breach  of  an  implied  covenant  for  quiet  eigoyment 
{Mayor  cf  N.  F.  v.  Mabie,  8  Kernan,  151 ;  Harger  v.  Edrmmas,  4  Barb.  256 ; 
MeOtiUough  v.  Cox,  6  Barb.  886).  But  semble  not  for  a  mere  trespass  (Id. ; 
Drake  v.  Gockroft,  10  How.  877;  1  Abb.  203 ;  4  E.  D.  Smith,  84;  Edgerton  v. 
Page,  14  How.  116 ;  aff*d  18  How.  359 ;  20  N.  Y.  281 ;  and  see  McKenm  v.  Far- 
reu,  4  Bosw.  198).  A  landlord -suing  as  assisnee  of  a  lease,  for  rent  accruing 
subsequent  to  the  assignment  to  him,  is  not  liable  to  a  counter-claim  in  respect 
of  a  demand  in  favor  of  the  tenant,  against  the  assignor  of  the  landlord 
Which  arose  and  was  existing  prior  to  the  assignment  to  the  plaintiff  (Peekham 
y.  Leary,  6  Duer,  494).  Semble  in  an  action  for  rent,  the  tenant  may  ijecoup  or 
counter-claim  the. damages  sustained  by  an  unlawful  eviction,  subsequent  to 
the  accrual  due  of  such  rent  (La  Farge  v.  Halsey,  1  Bosw.  171 ;  4  Abb.  §97). 
But  in  such  a  case  the  sureties  of  the  tenant  could  not  avail  themselves  of  any 
such  defence,  unless  the  tenant  had  assigned  to  them  the  cause  of  action  for 
such  eviction.    (Id.) 

h.  In  an  action  by  lessors  on  a  bond  to  secure  rent,  defendants  cannot  set  up 
as  a  counter-claim  a  claim  against  plaintiffs  for  improperly  removing  from  the 
demised  premises  the  tenant  fixtures.  The  lease  containing  no  provisions  as 
to  sud)  fixtures  (Mayor  ofN.  Y.  v.  Parker  Vein  Steamship  Co.,  12  Abb.  800 ;  21 
How.  289). 

i.  Iden. — ^In  an  action  to  recover  possession  of  a  chattel^  where  the  plaintiff 
lute  had  the  chattel  delivered  to  him  under  the  proceeding  known  as  **  claim 
ftBd  delivery,**  an  answer  which  merely  sets  up  a  lien  upon  the  chattel,  and 
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waAet  wlifi^  the  defendaiit  dahns  to  hold  the  chattd  and  dalmiB  dnBages  for 
the  taking  of  tlie  chattel  fW)m  him  in  the  action,  does  not  set  up  a  counter- 
daini  {De  Leuer  y.  MiehaeU,  5  Abb.  203;  and  see  Oatler  v.  Babeoek,  7  Abb.  892, 
n ;  BkM  Y.  Pearee,  21  How.  130 ;  contra,  see  Brown  y.  Buckmgham,  21  How. 
'  1«0 ;  11  Abb.  887 ;  Towniend  v.  PlaU,  3  Abb.  327). 

A  BSdrtgagor  and  mortgages.— A  purchaser  of  land  subject  to  a  mortgage 
cannot,  in  an  action  to  foreclose  such  mortgage,  set  up  as  a  counter-claim  or 
reooapment.  a  fraud  practised  upon  him  by  the  mortgagor  after  the  mortgage 
waa jnyea  (Beed  y.  Laimn,  15  Barb.  9).  As  to  a  counter-claun  in  foreclosure, 
aee  NaL  Pro.  Ins.  Co,  v.  McKay,  21  N.  Y.  191 ;  Fowler  v.  PoUng,  2  Barb.  301). 

fr.  In  an  action  to  foreclose  a  mortgage,  a  defendant  not  personally  liable  for 
any  deficiency,  OBmnot  set  up  a  counter-claim  arising,  out  of  matters  uncon- 
nected wkh  the  subject  of  the  action  (AgaU  y.  King,  17  Abb.  159). 

e.  Premhim  insnraace  note.— The  maker  of  a  promissory  note  giyen  to  an 
httarance  company  for  premiums,  may  set  off  against  such  note,  eyen  if  in  \hf 
hands  of  ii  receiyer,  debts  due  him  from  the  corporation  {Berry  y.  Brett,  (i 
Bosw.  627 ;  see  Lawrence  y.  2feieon,  21  N.  Y.- 158).  • 

d  Prino^pal  and  snrety.— In  an  action  against  a  surety,  he  cannot  ayail  him- 
self of  a  claim  in  &yor  of  his  principal  against  the  plaintiff  by  way  of  counter- 
(SiBim{La  PargcY,  BaUey,4  A}ib.dXi7  ;eontra,NeweUY.  8almom,22B^^^^ 
tesB  perhaps  where  the  principal  is  insolyent  {JEkut  Riv.  B*k  y.  Sogers,  7  Bosw.  493). 

6,  Vendor  and  pnrohaier.— In  an  action  on  contract  for  goods  sold,  de- 
iSendant  may,  without  leaye  of  the  court,  set  up  by  way  of  counter-claim  a 
Judgment  recoyered  by  him  a^ins^  the  plajntiff,  notwithstanding  the  prohi- 
bition against  snhig  on  a  Judgment  without  leaye  of  the  court  {WeUs  y.  Een- 
thaw,  3  Bosw.  025;  Clark  y.  Story,  29  Barb.  295). 

/.  The  plamtiff,  "  A,"  sued  on  a  note  for  $100.  Defendant,  "  B,"  answered 
that  the  note  was  giyen  for  the  price  of  a  horse  sold  by  plaintiff,  "  A,"  to  him. 
which  plaintiff,  *'  A,"  warranted  soimd,  a  breach  of  the  warranty  and  damafes 
to  the  amount  of  $100.  Afterwards,  and  pending  the  suit  on  the  note,  the  de- 
fendant. "  B,"  sued  the  plaintiff, "  A,"  for  said  breach  of  warranty,  and  recov- 
ered Judgment  for  $100.  Held,  that  the  plaintiff,  "  A,"  was  entitled,  on  this 
state  of  racts,  to  an  order  striking  Out  B.'s  answer  and  for  Judgment  on  the 
note,  although  he  had  appealed  irom  the  Judgment  obtained  by  B.  in  the  ao- 
Uon  for  the  breach  of  warranty  {Harris  y.  Hammond^  18  How.  123 ;  see  WiUme 
Y.  Ifortham,  3  Bosw.  162). 

a.  An  accommodation  indorser  of  a  bill  or  note  giyen  for  the  price  of  good» 
sold,  cannot  set  up  as  a  defence  er  counter-claim  a  breach  of  a  warranty  on 
the  sale  of  the  goods  {OiOeepie  y.  Torrance,  7  Abb.  462). 

h.  In  Lemon  y.  TruU  (18  How.  248 ;  affirmed  in  court  of  appeals ;  see  16 
How.  576,  note),  an  action  for  goods  sold,  an  answer  setting  up  a  breach  of 
warranty  as  to  the  quality  of  Uie  goods,  and  claiming  to  recoup  to  that  extent, 
WM  held  to  constitute  a  counter-claim  (see  Warren  v.  Van  PeU,  4  E.  D.  Smith, 
202).  In  a  sul)sequent  case,  an  action  on  a  promisBory  note,  the  defendant  an- 
.Bwered  that  the  note  was  made  by  him,  and  delivered  to  the  plaintiff  in .  pay- 
ment for  goods  sold  him  [defendant]  by  the  plaintiff,  with  a  warranty  of  Uieir 
quality,  that  the  goods  were  not  of  the  quality  warranted,  and  claimed  dam- 
ages for  tlie  breach  of  such  warranty;  held  that  such  a  defence  was  not  a 
counter-claim  iNidkoie  v.  Boerum,  6  Abb.  291).  [Tliis,  although  a  decision  at 
special  term,  was  said  to  embody  the  views  of  all  the  Judges  of  the  first  dis- 
trict. It  was  decided  on  the  auUiority  of  Vassear  v.  Umngston  (3  Keman, 
WS).  It  is  respectflilly  submitted  that  the  court  overlooked  the  fkct,  that  the 
reason  for  holding  the  answer  in  Vasaear  v.  Litdngeton  to  be  a  defence  not  con- 
Btitutmg  a  counter-claim,  was  that  the  action  was  by  the  assignee  of  the  cause 
of  action.  If  the  action  had  been  by  the  pluntifi^s  assignor,  the  answer  would 
have  constituted  a  counter-claim,  but  of  course  Vassear,  by  becoming  assiniee, 
did  not  incur  a  liability  to  Livingston,  nor  did  he  by  bringing  suit  render  him- 
self liable  to  an  action  by  Liying^n,  and  tlierefore  not  subject  to  a  eounter- 
elmm,  altfaoagfa  liable  to  be  defeated  by  livingaton's  setting  up  as  a  drfen^ 
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matters  which  he  iniriit  have  used  as  a  eonnter-claim  against  the  claim  in  the 
hands  of  the  plaintifrs  assignor.] 

a.  In  an  action  to  recover  the  price  of  goods  sold,  a  counter-claim  of  a  loss 
sustained  hy  the  defendant  upon  a  quantity  of  pork  previously  sold  them  by 
the  plaintiffs,  as  inspected,  sour  mess-pork  of  good  quality,  which  turned  out 
to  be  of  bad  quality,  and  tainted  and  rotten,  was  on  demurrer  held  bad  (Ber- 
dea  V.  Johnson,  18  Barb.  559). 

b.  Duplicity. — This  section  is  a  statutory  prohibition  against  duplicity 
{B&yce  V.  Brown,  7  Barb.  87).  But  a  defence  is  not  double  because  it  denies 
two  allegations  of  the  complaint,  both  of  wliich  are  necessary  to  make  a  cause 
of  action  (OtU  v.  Rtm,  8  How.  193) ;  and  probably  this  section  does  not  apply 
to  defences  consisting  of  mere  denials,  (id,)  Where  the  answer  first  demed 
each  and  every  allegation  in  the  complaint,  and  then,  in  successive  para- 
graphs, separately  numbered,  admitted  in  terms  manv  averments  of  the  com- 
plamt  Plaintiff  moved  to  strike  out  as  false  either  the  general  denial  or  the 
admis»ons ;  held,  there  was  no  propriety  in  permitting  two  statements  in  a 
pleading  in  direct  conflict  with  each  other,  and  ordered  that  the  general  de- 
nial be  struck  out,  unless  the  defendants  withdrew  the  paragraphs  containing 
the  admissions  {WiUett  v.  Melrop.  Ins.  Co.,  2  Bosw.  $79).  A  general  and  a  spe- 
cific denial  are  not  permitted  to  the  same  part  of  a  complaint ;  but  an  answer 
may  specifically  deny  one  part  and  generally  deny  the  Remainder  (Blake  v. 
Mdredy  18  How.  240);  and  a  defendant  may  make  one  defence  to  one  part  of  a 
cause  of  action,  and  another  defence  to  another  part  of  the  same  cause  of  ac- 
tion (Longworthy  v.  Knapp,  4  Abb.  115). 

c.  Each  defence  must  be  complete  within  itself— The  separate  defences 
separately  stated,  take  the  place  of  separate  pleas  (Cobb  v.  Fraeee,  4  How.  418; 
8  Code  Sep.  43).  Each  defence  or  counter-claim  is  to  be  regarded  as  if  it  stood 
alone  {Swm  v.  Kingdey,  24  Barb.  541 ;  Hamer  v.  McFarUn,  4  Denio,  511  ;iV<»9- 
tm  V.  Hdfred,  1  New  Pr.  Cas.  137;  Ayres  v.  GoviU,  18  Barb.  264),  and  was  the 
sole  defence  {TwemUno  v.  Ask^,  1  Horn  &  Hurl.  173 ;  Fischer  v.  Aide,  id,  168), 
and  should  be  complete  m  itself  without  reference  to  others  (Spencer  v.  Bouh- 
eoek,  22  Barb.  335 ;  Bridge  v.  PUyson,  5  Sand.  210 :  Sinclair  v.  Fitch,  3  E.  D. 
Smith,.  889 ;  Loosey  v.  Orser,  4  Bosw.  892 ;  Zenia  Branch  Bank  v.  Lee,  2  Bosw. 
694;  7  Abb.  887 ;  Benedict  v.  Seymour,  6  How.  298),  and  be  an  answer  to  the 
cause  of  action  to  which  it  is  addressed  (Brovon  v.  Ryckman,  12  How.  814; 
Kneedler  v.  Sternberg,  10  t«L  68 ;  8  »a.  242 ;  4  Sand.  210).  A  defence  cannot  be 
made  out  nor  defeated  by  connecting  two  or  more  separate  defences  together, 
more  than  it  could  formerly  by  connecting  together  two  or  more  special  pleas 
(Spencer  v.  Baboock,  supra;  Ayra/uU  v.  CJujmberlain,  33  Barb.  237 ;  Ritchie  v. 
Cfcarrison,  10  Abb.  246  and  note ;  Landau  v.  Levy,  1  Abb.  376 ;  &nclair  v.  FUch, 
8  R  D.  Smith,  677 ;  and  see  note  to  §  168,  post).  Semble,  a  defendant,  to  avoid 
repetition,  may  aver  once  certain  facts  alike  applicable  to  several  defences, 
and,  having  averred  them  in  one  defence  or  by  way  of  introduction  to  all, 
may  refer  to  them  in  any  other  defence  or  subsequently,  intelligibly  and  dis- 
tinctly so  as  by  reference  to  clearly  include  them  in  each  (Xenia  Branch  Bank 
V.  Lee,  7  Abb.  387;  2  Bosw.  694;  and  see  Ayres  v.  CovGl,  18  Barb.  261 ;  Sinclair 
V.  Fitch,  8  R  D.  Smith,  677).  Where  there  are  several  defences,  an  admission 
unplied  by  not  denying  in  one  defence  is  not  available  to  the  plaintiff  in  re- 
spect of  another  defence  not  containing  any  such  admission,  in  the  same  an- 
swer (Smfl  V.  Kingsley,  24  Barb.  541 ;  Ayres  v.  Omill,  18  id.  264). 

d  Where  in  one  defence  the  note  sued  on  is  described  or  mentioned,  a  refer- 
ence in  a  subsequent  defence  to  the  said  note  sufficiently  points  out  the  note  in 
suit  ( Williams  v.  Richmond,  9  How.  523). 

e.  Several  defence^  how  stated.— i5(MA  dtfence  must  oe  separately  stated 
and  ]flf^nly  numbered  (IRule  19),--No  (onnal  commencement  or  conclusion  is 
required  to  mark  each  separate  defence  (Bridge  v.  Payson,  5  Ssmd.  210) ;  and  It 
has  been  said,  there  is  only  "  one  safe  rule  in  stating  actions  or  defences,  and 
that  is  to  indicate  distinctly  by  fit  and  appropriate  words  where  each  state- 
ment of  a  catise  of  action  or  defence  commeacea,  and  where  it  concludes  (Lip- 
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jpincoa  T.  Ooothoin,  8  How.  d43V  To  oommenoe  each  lepante  detaoe  with 
the  words  **  And  the  defendant  farther  says,**  was  held  not  to  be  suffldant 
{id.);  but  to  commence  with  the  words  *'  And  for  a  ftirther  defence,"  would  be 
soffldent  {Benadict  v.  S^fnwur^  6  How.  208 ;  and  see  Rule  19,  Supreme  Ck>iiri» 
and  note). 

b.  What  defences  may  be  pleaded  together. — ^A  general  denial  and  in- 
fancy {MM  v.  Burnett,  2  £.  D.  Smith,  52) ;  a  general  denial  and  a  release  (Kd- 
logg  y.  Baker,  15  Abb.  287).  In  an  action  for  an  assahlt :  a  general  denial ;  9an 
assauU  demesne;  and  moUiter  manus  (Laneing  v.  Parker,  9  How.  288).  To  an 
action  for  false  representations :  a  eeneral  denial ;  and  that  the  alleged  re- 
presentations were  true  (OtiB  v.  i2ott,  8  id.  198).  To  an  action  for  slander :  a 
denial  of  sp^iking  the  words ;  and  that  the  alleged  words  were  true  (Buhler  ▼. 
Wentwarth,  17  Baxh.  6^;  9  Eow.28Si;  HoUenbeoky.  OZoto,  9  How.  289 ;  Ormffiy 
v.  Douffkm,  5  Duer,  665 ;  contra,  by  Sloeson,  J.  8.  C.  2  Abb.  407 ;  see  infra).  To 
an  action  for. personal  property  (replevin) :  a  denial  of  the  taking  ;*  and  a  Justi- 
fication of  the  taking  (Jlacldey  v.  Ognum,  10  How.  44 ;  and  see  HeUebrant  y. 
Booth,  7  Texas,  ^^) ;  a  denial  of  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  plaintiflTs  title;  and  a  chum  of  lien  on  the  proper^  in 
suit  {Townaend  v.  PlaU,  8  h))\\.  327).  To  an  action  for  a  malicious  prosecution, 
a  general  denial  and  facta  to  constitute  a  probable  cause  (8enMe,  Badde  y. 
Buekpaber^  8  Duer,  684).  A  denial  of  the  amount  claimed,  an  admission  of  a 
certam  amount  due,  and  a  tender  of  that  amount,  held  to  be  but  one  defence 
{Speneer  v.  Tooker,  12  Abb.  858 ;  21  How.  838). 

a.  Under  the  former  practice,  the  defendant  might  plead  as  many  separate 
matters  as  he  should  thmk  necessary  to  his  defence,  subject  to  the  power  of 
the  court  to  compel  him  to  elect  by  which  plea  he  would  abide,  in  cases  where 
he  should  plead  mcoosistent  pleas  (2  R  S.  852 ;  Graham's  Pr.  244 ;  see,  how- 
ever, IVOkinson  v.  Small,  8  Dowl.  Pr.  Gas.  564).  But  there  is  no  proyision  in 
the  code  which  allows  answers  [defences]  to  be  struck  out  on  the  spedfic 
mund  of  inconsistency  as  such  {pttram  v.  Biasby,  9  How.  59;  Hotienieck  v. 
Uiow,  id.  290 ;  SmUh  v.  Welb,  20  How.  158).  And  "  when  the  court  assumes 
to  compel  the  defendant  to  elect  between  inconsistent  defences,  it  must  do  so 
on  the  ground  that,  from  the  very  nature  of  the  case,  it  is  impossible  that  the 
defendajit  can  have  two  such  defences."  (Id  Harris,  J.)  Defences  which  weor^ 
noC  inconsistent  under  the  former  practice,  should  not  be  considered  inconsis- 
tent under  the  present  system  of  pleading  (Laneing  v.  Parker,  9  How.  288).  * 
The  defendant  cannot  be  required,  as  a  condition  of  answering  new  matter,  to 
make  an  admission  which  shall  preclude  him  fh)m  denyine  the  allegations  of 
the  complaint  on  the  trial  (Ketmam  y.  Zerega,  1  K  D.  Smith,  558 ;  Brawn  y. 
Byckman,  12  How.  817 ;  HMenbeck  y.  Clm,  9  i(2. 290 ;  StOes  y.  Gomstoek,  9  How. 
48 ;  Lansing  y.  Parker,^  id.  288 ;  HacJdey  y.  Ognum,  10  «f.  44 ;  MoU  y. Burnett, 
2  E.  D.  Smith,  52 ;  1  Code  Rep.  134).  "  He  should  never  be  required  to  elect 
between  a  denial  of  a  material  allegation  of  a  complaint  and  new  matter  con- 
stituting a  defence*'  \HcUenbeck  v.  Ghu),  supra).  The  distinction  between 
pleas  in  abatement  and  in  bar  is  abolished,  and  therefore  a  defence  of  defect 
of  parties  may  be  united  with  a  defence  on  the  merits  {Mayhem  v.  Bobineon^  10 
How.  164 ;  »M0i  y.  TutOe,  id.  40 ;  affirmed  4  Keman,  465;  Bridge  v.  Papeon, 
5  Sand.  210 ;  Gardner  v.  Glark,  21  N.  Y.  399,  revers'mg  6  How.  449).  The 
authorities  the  other  way  are  Stone  v.  AiiUer,  7  Barb.  368 ;  King  v.  VanderbiU, 
7  id.  885 ;  BuMrk  v.  Boberts,  14  id.  61 ;  and  a  dictum,  Zabriekie  v.  Smiih,  8 
Keman,  887. 

.  b.  What  defences  may  not  be  pleaded  together. — ^To  an  action  against 
a  carrier  by  water,  (1)  a  denial  of  being  tlie  owner  of  the  vessel ;  (2)  a  denial 
that  the  property  was  delivered  to  him  {Arnold  v.  Dimond,  4  Sand.  664).  To 
an  action  for  an  assault,  a  general  denial  and  eon  aseauU  demesne  {Schneider  y. 
Sehuito,  4  Sand.  664 ;  iioe  v.  Sogers,  8  How.  356)  [probably  the  precedhig  cases 
would  be  dedded  otherwise  at  this  day] :  a  general  denUil  ana  a  tender  ILi^ 
mg9Um  y.  Batrium,  2  S.  D.  &niUi,  19Q> 
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The  defendant  may  demnr  to  one  or  more  of  several  causes 
of  action  stated  in  the  complaint,  and  answer  the  residne. 

XL  Where  a  defendant  demurs  and  answers  to  the  same  cause  of  action,  or  to 
the  whole  of  a  complaint,  the  plaintiff  cannot  treat  the  demurrer  as  a  nuUity, 
nor  move  for  judgment;  but  he  should  move  to  strike  out  the  answer  and  de- 
murrer, or  that  the  defendant  elect  by  whidi  he  will  abide  {SpeOman  y.  Weider, 
5  How.  6 ;  How(vird  v.  Michigan  8omhem  B.  R  Oo.y  id.  206 ;  and  see  dlafrk»m 
V.  mtehea,  8  E.  D.  Smith,  269;  BoUony.  Gardner  %  Paige, 2t8;  Clarke  y. 
Phelps,  6  Johns.  Ch.  314 ;  Samud  y.  Aikin8(m,  11  Ir.  Law.  R  50 ;  and  note  to 
section  148,  p.  256  0). 

§  162.  (AmM  1851.)  Sham  and  irrdeoant  answers  and  de- 
fsnees. 

Sham  and  irrelevant  answers  and  defences  may  be  stricken, 
out  on  motion,  and  upon  such  terms  as  .d\e  court  may  in  their 
discretion  impose. 

b.  This  section  "  confers  no  new  power,  but  Is  simply  declaratory  of  a  power 
the  courts  before  possessed  to  prevent  the  abuse  "  of  the  forms  of  plewling 
(Manvf.  RkcfBodhetHer  v.  HUchcoek,  14  How.  406). 

c.  Sliam  answer. — There  is  a  distinction  between  a/o^M  answer  and  a  ih'vo- 
loos  answer  {Becker  y.  MU^^ieU,  5  Abb.  455 ;  Hidl  v.  Smith,  8  How.  .150;  Daim 
y.  JPoUer,  4  How.  155 ;  2  Code  Rep.  99).  Again  it  is  said,  a  &lse  answer,  not 
yerified,  is  a  sham  answer  {Stock  v.  Cotton,  2  £.  D.  Smith,  898).  The  essential 
element  of  a  sham  answer  is  its  fiilsity  (NiefwU  v.  Jonee,  6  How.  257 ;  Oetrom 
V.  B«j6y,  9  id  57 ;  Brown  v,  Jenniem,  1  Code  Rep.  N.  &  156 ;  WaJker  y.  Hemti, 
11  How.  898 ;  HuU  v.  Sndth,  8  id.  150).  It  may  be  good  in  form,  (/d)  A  sham 
answer  is  one  that  is  false  (Leach  y.  BoyiUon,  8  Abb.  1 ;  lAttl^chn  y.  Oreelp,  22 
l}ow.  845).  The  words  sham  and  fdlee  applied  to  such  an  answer  are  synonym- 
ous (The  People  y.  McCumber,  18  N.  Y.  820).  It  was  held  in  a  number  of  cases 
that  an  answer  consisting  only  of  denials,  cannot  be  struck  out  as  sham,  whe- 
ther yerified  or  unyerified  (White  y.  Bennett,  7  How.  59 ;  Winne  y.  Sicklee,  9  id. 
219;  lAmnggton  y.  FinMe,  8  td  485;  Benedict  y.  Tanner,  10  id,  455;  StUee  y. 
Cometock,  9  ia.  48 ;  Qrard  y.  P<nxi&r,  12  id.  500 ;  Qoeded  y.  Bobimon,  1  Abb.  116; 
Farmers  &  Mechanic's  Bk.  y.  Smith,  15  How.  329 ;  Orey  y.  Reader,  id.  871 ; 
CameaM.Bushnea,UB9xb.ym;  7  How.  17;  Miery.  Cbr^o^a,  8  Barb.  75 ;  2 
Code  Rep.  125 ;  Mussina  y.  StiUman,  18  Abb.  98 ;  Sherman  y.  BushneU,  7  How. 
171 ;  Ikms  y.  Potter,  4  id.  155 ;  2  Code  Rep.  99 ;  Oreg&ry  v.  Wright,  11  Abb. 
418).  It  is  now  howeyer  settled  that  when  an  answer  or  defence,  although 
yerified  and  consisting  of  a  denial  only,  is  sham  or  false,  it  will  be  struck  out 
(The  People  y.  McCunS>er,  18  N.  Y.  316 ;  15  How.  186 ;  CorbeU  y.  Bno,  18  Abb. 
65 ;  EUeabeihport  Manufac.  Co.  y.  Campbell,  18  Abb.  86 ;  Lavyrence  y.  Derby,  24 
How.  184 ;  Butterfield  y.  MeComber,  22  How.  150 ;  Struver  v.  Ocean  Im.  Co.,  2 
Hilton, 475 ;  9  Abb.  28 ;  Lund y.  Seaman's  Sa/dng^Bk,  37  Barb.  129 ;  28 How. 
258 ;  BtUterfldd  y.  McComJber,  22  How.  150 ;  CankUn  y.  Vanderwort,  1  How. 
488 ;  Mier  y.  Cartledge,  4  How.  115).  Still  theffeneral  term  in  the  first  district 
refused  to  strike  out  a  general  denial  as  false  (Jfussina  y.  StiUman  18  Abb.  98). 
An  answer  which  is  so  framed  that  it  does  not  set  up  a  yalid  defence,  but  ■ 
which  states  facts  that  may,  by  being  properly  ayerred^  constitute  a  defence, 
will  not  be  struck  out  as  sham,  irreleyant,  or  friyolous  (Alfred  v.  WatkiiiA,  1 
Code  Rep.  N.  S.  843 ;  8truf>er  v.  Ocean  Ins.  Co.,  2  Hilton,  475 ;  9  Abb.  23 ; 
but  it  may  be  demurred  to.  (Id.) 

d  To  a  complaint  on  a  promissory  note,  remote  indorsees  against  maker,  the 
defendant  answering  that  the  note  was  made  without  consideration  therefor, 
wttB  obtained  firom  him  by  fVaud  of  A.  B.  <&  C,  and  alleging  "  upon  inforraa- 
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tkm  and  W1i«r**  ttet  plaintlA  gsv«  no  Taltte  fbr  the  irate,  mA^  ire  not  doiiA- 
JUk  hoiden  thereoT'  The  pUdnUflh,  on  an  affidavit  that  tliCY  were  the  barta- 
fdt  boldera  of  the  note  for  a  valuable  coDBideration,  paid  m  cash  upon  the 
matwity  of  the  note,  and  without  notice  of  the  want  of  oonsideratioB  or  fi«ad 
alleged  in  the  answer,  and  statins  admissions  and  promises  to  pay  bj  the  de- 
fendant,— moved  to  strilie  out  the  answer  as  sham.  The  defendant  did  not 
ftilly  deny  the  all^ations  in  the  plaintiflTs  affliavita  The  motion  was  denied. 
The  court  said  the  answer  was  not  shown  to  be  untrue,  but  the  plaintifTs  affi 
davits  stated  fiicts  which  avoided  the  answer  {Wirgman  v.  /fidb,  6  Abb.  17). 

«.  In  an  action  by  an  indoiMe  against  the  defendant  as  maker  of  tlie 
ptromassory  notes,  the  subjects  of  the  action,  the  complaint  alleged  the  making 
of  the  notes,  that  the  plamtiff  was  '*  the  lamfrd  owner  and  holder  of  the  notes. 
The  answer  denied  that  the  plaintiff  was  **  the  Untful  owner  and  holder  of  the 
ii^tfM,"4«.:  and  was  struck  out  as  sham  (8Mfe!yv.&n^  17  Barb.  580).  So  is 
ik/Uin  V.  Gftnter  (1  Duer.  265),  one  of  the  defences  consisted  of  i  denial  that 
iSiepbuntiff  was  the  lawiol  owner  and  holder  of  the  note  sued  on,  and  that  the 
defendant  was  indebted  to  him  thereon  in  the  snm  claimed  to  be  due,  or  in 
aay  sum  whatever ;  and  in  reference  to  this  the  court  say,  **  We  are  in  the 
eenstant  habit  of  striking  opt  soch  a  denial  as  irrelevant  and  frivolous  ;**  and 
to4he  same  effect  hi  Wmer^vm  v.  Van  Doler  (15  How.  266).  An  answer, 
verified,  which  alleged— as  to  the  averment  hi  the  complaint  that  the  plahitLff 
ii  the  lawful  holder  and  owner  of  aaid  promissory  note,  and  that  the  defendant 

ifl  indebted  to  him  thereon  in  the  sum  of  $ and  interest— the  defendant 

haa  no  knowledge  or  hifbrmation  sufficient  to  form  a  belief,  and  can  dierefore 
ndther  admit  nor  deny  the  same— ivas  struck  out  as  sham  (Fteury  v.  Roger^  9 
How.  215 ;  F^euimer  v.  KUne,  id.  216 ;  Fleury  v.  Brown,  id.  217). 

&  In  an  a^ion  on  a  promissory  note  agdnst  indorsee,  the  answer  denied 
soy  knowledge  &c.  of  presentment  and  notice  of  non-pajrment,  the  plaintiff 
moved  to  strike  out  the  answer  as  false  on  affidavit  of  the  notarv  of  present- 
ment and  notice  of  non-payment.  The  defendant  made  an  affidavit  that  hi8 
ttBwer  was  put  in  in  good  feith  and  that  it  was  true  to  the  best  of  his  knowl- 
edge and  belief,  but  stated  no  fiicts  warranting  such  belief,  the  motion  was  de- 
nied (BaOey  v.  Lane,  13  Abb.  854). 

^  In  an  action  on  a  promissory  note  the  complaint,  alleged  that  plaintiff 
was  the  holder  and  owner  of  the  note,  and  the  answer  denied  that  allega- 
tion, on  motion  to  strike  out  the  answer  as  sham  it  appeared  that  plaintiff  held 
tibe  notes  as  assignee  for  tlie  benefit  of  creditors  and  the  motion  was  granted 
ifluUerfietd  v.  MeOamher,  22  How.  150). 

d.  In  an  action  for  false  imprisonment,  an  answer  denying  any  knowledgi^ 
or  information  sufficient  to  form  a  belief  as  to  the  allegation  that  'defendantt> 
caused  to  be  issued  the  writ  on  whicli  the  plaintiff  was  arrested  was  struck  out 
as  sham  {Jjowrenee  v.  Derby,  15  Abb.  846,  note  ;  24  How.  134). 

e.  In  an  action  on  a  promissory  note,  a  defence  of  an  agreement  contem- 
poraneous with  the  making  of  the  note,  to  renew  the  note  at  maturity  is 
nivolous  (BaUeu  v.  Lane,  at  General  Terin.  13  Abb.  359 ;  at  Special  Term,  21 
How.  475) ;  and  may  be  struck  out  on  motion  (id.) ;  and  see  8noe  A  Leather  B'k 
V.  (hmp,  21  How.  443). 

/.  A  defence  of  usury  stricken  out  as  sham  it  appearing  that  the  all<^|^  ex- 
cess of  interest  was  taken  by  a  mistake  (BaUey  v.  Lane,  21  How.  475 ;  and  at 
General  Term,  1:8  Abb.  854). 

a.  An  answer  denying  knowledge  of  a  Judgment  in  an  action  in  which , 
the  defendant  appeared  struck  out  as  sham  and  felse  (B«he  v.  ktamiii,  17  Abb. ' 

XlFv). 

;,  g.  Where  an  answer  states  a  sufficient  defence  on  the  knowledge  of  the  de- 
fendant, it  would  be  unsafe  to  strike  it  out  as  sham  (MiUer  v.  Hughes,  21  How. 
448;  18  Abb.  98  tk^). 

ft.  Where  a  defendant  applies  on  notice  fer  leave  to  pift  in  an  amended  an- 
swer and  serveawith  his  motion  papers  a  copy  of  his  proposed  answer  as 
^  ^.  ^^  ^^  objection  being  made  that  the  pr^poacd  answer  wm  sham  or  fite, 
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leave  was  glTen  him  to  serve  such  amended  answer,  hold  that  the  phdntiff 
could  not  afterwards  have  it  struck  out  as  &lse  (Musmna  ▼.  Siiknan.  13  Abb. 
98). 

An  answer  denying  a  material  allegation  in  the  complaint  may  be  stricken 
out  as  sham  {Tfut  Pec^Oe  v.  MeCfumber,  18  N.  Y.  815). 

b.  Irrelevant  Pleading. — A  pleading  is  irrelevant,  which  has  no  substantial 
relation  to  the  controversy  between  the  parties  to  the  action.  A  general  de- 
nial by  one  party  of  a  material  allegation  of  his  opponent,  cannot  be  consid> 
ered  as  irrelevant ;  although  it  may  be  informal,  or  even  unavailable,  by  reason 
of  some  statutory  restriction  (Seward  v.  MiUer^  6  How.  818).  Irrelevancy  com- 
prehends both  prolixity  or  needless  details  of  material  matter  and  also  matter 
out  of  whi9h  no  cause  of  action  or  defence  could  arise  between  the  parties 
(Lee  Bank  v.  KUching,  11  Abb.  485 ;  Struwr  v.  Ocean  In$.  Co.,  2  Hilton,  476 ; 
9  Ablx  !^).  An  answer  should  be  palpably  irrelevant  to  warrant  its  being 
stricken  out  (lAW^hn  v.  Ored^,  22  Mow.  845 ;  18  Abb.  811) ;  if  not  palpaUj 
irrelevant  the  plaintiff  should  demur  (id. ;  Struver  v.  Ocean  Ins.  Co.,  9  AWS. 
28  ;'2  Hilton,  475 ;  see  however  Lee  Bank  v  Kitching,  11  Abb.  489).  Where  the 
complaint  for  goods  sold  and  delivered  and  for  labor  alleged  that  said  goods 
were  sold  and  delivered  at  the  times,  and  were  of  the  value  therein  spedfled, 
and  also  allec^  that  the  labor  was  performed  at  the  time,  and  was  of  the  value 
therein  specified  and  the  answer  denied  that  the  goods  were  sold  4^  at  the 
time,  ana  were  of  the  value  specified  and  made  a  like  denial  as  to  the  labor, 
held  that  the  denial  of  the  time  was  immaterial  but  that  the  denial  of  the  value 
raised  a  maieriai  issue  (Gregory  v.  Wrighi,  11  Abb.  410).  To  determine 
whether  statements  in  an  answer  are  relevant  or  not.  is  to  enquire  if  th^  tend 
to  constitute  a  defence,  if  they  do,  they  are  not  irrelevant  (Diean  v.  Dinmnore, 
38  Barb.  86).  The  power  to  strike  out  irrelevant  defences  includes  irrelevant 
matter  pleaded  in  mitigation  of  damages  in  an  action  for  libel  or  slander  (Herr 
V.  Bamberg,  10  How.  128).  To  a  complaint  for  use  and  occupation,  an  answer 
which,  without  denying  any  fact  stated  in  the  complaint,  merely  alleged, 
*^  The  defendant  denies  mat  the  plaintiff  is  entitled  to  the  sum  of  money  de- 
manded in  this  action,  or  any  part  thereof,"  was  striick  out  on  motion,  thf 
report  does  not  state  on  what  ground :  it  is  presumed,  as  irrelevant  (Drake  v. 
Cockcroft,  10  How.  887 ;  1  Abb.  208 ;  4 'E.  D.  Smith,  84).  New  matter  which 
is  palpably  no  defence^  either  total  or  partial,  nor  a  counter-claim,  may  be 
struck  out  as  irrelevant  (Kurte  v.  McChuire,  5  Duer,  660). 

e.  In  an  action  hj  the  holder,  against  the  first  indorser  of  a  note,  the  answer 
alleged  that  plaintiff  was  not  the  real  party  in  interest,  nor  the  owner  of  the 
note.  That  it  belonged  to  one  R.  the  second  indorser,  whp  at  the  time  he 
owned  it  was  indebted  to  the  maker,  and  that  the  maker  had  notified  defend- 
ant not  to  pay  the  note,  held  that  said  answer,  except  that  part  which  alleged 
that  plaintiff  was  not  the  real  party  in  interest  nor  the  owner  of  the  note,  was 
irrelevant  (Arrangois  v.  Frasser,  2  Hilton,  244 ;  and  see  Tammer  v.  Oassard,  17 
Abb.  187). 

d.  Motion  to  strike  out — An  entire  answer  or  an  entire  defence,  may  bo 
struck  out  under  this  section ;  but  not  a  part  of  a  defence  (Slack  v.  CoUon^  3 
E.  D.  Smith,  898 ;  BdL  v.  Ogden,  18  Abb.  98  note ;  LMmhn  v.  Qredey,  18 
Abb.  811).  But  in  the  case  of  a  joint  answer  it  mav  be  adijudged  sham  as  to 
some  defendants,  and  valid  as  to  the  others  (BurraU  v.  Bowen,  21  How.  878). 
The  right  to  demur  to  an  answer,  and  to  move  to  strike  it  out  as  irrelevant, 
are  not  optional  with  the  plaintiff;  where  the  irrelevancv  of  an  answer  or  de- 
fence is  not  palpable,  the  plaintiff  should  demur  (LitU^hn  ^h  GreeUy,  18  Abb. 
'  811 ;  22  How.  845).  The  power  to  strike  out  should  be  cautiously  exercised 
(The  People  v.  McGumber,  15  How.  186 ;  18  N.  Y.  325;  WM  v.  Van  Zandi,  16 
,  Abb.  190;  Manuf.  Bk.  of  Rocheeter  v.  BUchcoek,  14  How.  406).  SembU,  that 
on  a  motion  to  strike  out  an  answer  as  false,  it  must  be  shown  afilrmatively 
by  affidavit,  other  than  the  verification  of  the  complaint  in  the  ordlnanr  form, 
that  the  answer  is  false  (1l^%»^  v.  BenneU,  7  How.  59 ;  KeUoM  v.  BiOcer,  15  Abb. 
287).  Semble,  that  an  averment  in  the  complaint  being  absolute,  and  supported 
by.  an  oath  of  positive  knowledge,  and  that  in  the  answer  being  mei^y  on 
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inftirmatiofn  gnffldent  to  form  a  belief,  the  defendant  is  bonnd,  on  a  moUon  to 
0et  attde  tlie  answer  as  ri&am,  to  support  it  by  the  oath  of  a  party  having 
knowledge,  that  is,  it  is  a  case  where  the  defendant  is  bound  to  seek  fo 
knowledge  (The  People  v.  McOumber,  15  How.  \m ;  18  N.  Y.  316). 
*  a.  Slight  circumstances  indicating  good  faith,  are  sufficient  to  prevent  a  de 
fence  bemg  struck  out  as  sham  {Munn  v.  Bamum,  1  Abb.  281 ;  12  How.  563) 
And  the  truth  or  falsity  of  a  pleading  will  not  usually  be  tried  on  a  motion, 
when  it  is  positively  sworn  to  be  true  (Catlin  v.  Mcuroarty^  1  Code  Rep.  N. 
8.  291 ;  Miln  ▼.  Vosey  4  Sand.  660).  On  a  motion  to  strike  out  a  pleading  as 
sham,  the  pleader  is  not  obliged  to  disprove  the  allegations  of  the  affidavit  of 
the  moving  party  respecting  matters  not  presumed  to  be  within  the  pleader's 
knowledge,  even  though  the  matters  arc  such  as  if  proved  will  avoid  the  de- 
fence set  up  ( Wirgman  v.  Hieks,  6  Abb.  17).  Where  the  motion  is  not  opposed, 
or  is  not  met  by  affidavit,  showing  that  the  answer  or  defence  was  put  in  in 
g(X>d  fiiith,  together  with  an  affidavit  of  merits,  it  should  be  granted.  But 
where  the  defendant,  by  affidavit,  substantially  reaffirms  the  truth  of  his  an- 
swer, and  makes  an  affidavit  of  merits,  the  answer  should  stand  {Farmers  dt 
Mechaniaf  B'k,  of  RocheOer  v.  Smith,  15  How.  829 ;  The  People  v.  McGumber, 
18  N.  Y.  S25).  j^d  where  the  allegations  of  the  answer,  or  the  affidavit  in 
snpport  of  it  are  on  information  and  belief,  it  should  state  the  source  of  in- 
fonnation  and  grounds  of  belief  (Cbrft^  v.  Eno,  13  Abb.  67 ;  and  see  Miller  v. 
Hughes,  18  Abb.  93  note ;  21  How.  442). 

h.  A  plaintiff  may  in  one  motion  ask  (1)  to  strike  out  defences  as  sham  and 
irrelevant,  (2)  for  judgment  on  a  demurrer  as  frivolous,  (8)  to  strike  out  irre- 
levant and  redundant  matter,  and  (4)  to  have  the  alWations  made  definite 
and  certam  [The  People  v.  McOumber,  15  How.  186 ;  18  N.  Y.  815). 

c.  Where  the  motion  is  to  strike  out  several  defences  as  sham  and  frivolous,, 
the  notice  of  motion,  need  not  necessarily,  but  should  properly,  specify  which 
defence  is  alleged  to  be  sham,  and  which  frivolous  (Baitey  v.  Lane,  18  Abb. 
854). 

d  Pending  a  motion  to  strike  out  a  defence  as  sham,  it  Is  irregular  to  move 
.  to  strike  out  the  same  defiance,  on  the  ground  that  defendant  has  not  complied 
with  an  order  requiring  him  to  make  said  defence  more  definite  and  certain 
{Kellogg  v.  Baker,  15  Abb.  286). 

e.  Where  a  defendant  applied  for  leave  to  serve  a;i  amended  answer,  ano 
upon  the  motion  served  a  copy  of  his  proposed  answer  to  which  no  objection 
was  made,  held  that  the  plaintiff  was  precluded  from  afterwards  moving  to 
strike  it  out  as  false  (Mumna  v.  auUman,  18  Abb.  98).  • 

/.  It  is  no  sufficient  objection  to  a  motion  to  strike  out  an  answer  as  sham 
that  the  plaintiff  has  obtained  an  order  for  time  to  reply  (MUn  v.  Yoee^  4  Sand. 
660) ;  or  has  given  notice  of  trial  {Beebe  v.  Mardn,  17  Abb.  194). 

g.  Where  a  motion  to  strike  out  an  answer  as  sham  and  Irrelevant  is  denied, 
on  the  ground  that  it  ianeither,  but  the  answer  is  insufficient  on  other  grounds, 
the  plaintiff  will  be  allowed  to  demur,  although  the  time  for  serving  a  demur- 
rer may  have  expired  (Seward  v.  MiUer,  6  How.  812),  unless  the  pleading  be 
80  utterly  fKvolous  that  the  party  ought  not  to  be  put  to  a  demurrer  (Mun  v 
FoM,  4  Sand.  660.) 

h.  After  an  order  has  been  made  to  strike  out  an  answer  as  sham  and  irrele- 
vant, the  plaintiff  may  enter  judgment  in  the  same  manner  as  though  no  an- 
swer had  been  put  in  (Aymar  v.  Cliaeey  1  Code  Rep.  N.  S.  141).  There  is  no  an- 
swer in  the  case  to  be  amended  after  an  order  has  been  made  to  strike  it  out, 
and  consequently  the  defendant  has  no  right  to  amend,  although  he  may  ap- 
ply for  leave  to  put  in  a  new  answer ;  or  such  leave  may  be  reserved  in  the 
oraer  striking  out  the  former  answer  (BurraU  v.  Bawen,  21  How.  878). 

i.  No  appeal  lies  to  the  court  of  appeals  from  an  order^strikhig  out  an  an- 
swer as  ihAm  or  irrelevant  {Brigg$  v.  Bergen,  23  N.  Y. " 
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The  Reply. 

floHnmnr  UB.    Repl  j»  demurrer  to  answer. 

154.    Motioii  for  jodgineat  upon  angwer. 
•  15&    DemuRer  U>  replj. 

§  168.  [181.]  (AmM  1849, 1851, 1852, 1866, 1867, 1860.)  J9b^ 
fly.    Demurrer  to  answer. 

When  the  answer  contains  new  matter  constitating  a  caaa* 
ter-claim,  the  plaintiff  may,  within  twenty  days,  reply  to  such 
new  matter,  denying  generally  or  specifically  each  allegation 
controverted  by  him,  or  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  and  he  may  allege  in  ordinary  and 
concise  language,  withont  repetition,  any  new  matter  not  incon- 
sistent with  the  complaint,  constituting  a  defence  to  such  new 
matter  in  the  answer ;  and  the  plaintiff  may  in  all  cases  demur 
to  an  answer  containing  new  matter,  where  upon  its  face  it  does 
not  constitute  a  counter-claim  or  defence ;  and  the  plaintiff 
may  demur  to  one  or  more-  of  such  defences  or  counter-claixhs^ 
and  reply  to  the  residue  of  the  counter-claims. 

And  in  other  cases,  when  an  answer  contains  new  matter, 
constituting  a  defence  by  way  of  avoidance,  the  court  may,  in 
its  discretion,  on  the  derendant's  motion,  require  a  reply  to  such 
new  matter  ;  and  in  that  case,  the  reply  shall  be  subject  to  the 
same  rules  as  a  reply  to  a  counter-claim. 

a.  Reply.— No  reply  is  allowed  unless  to  a  counter-claim,  and  a  reply  im 
properly  pleaded  will  bo  struck  out  on  motion  (DmMn  y.  BefiiiM^  23  How.  2M^ 
In  an  action  to  recover  pos9e$aion  of  a  chattel,  an  answer  which  merely  sets  up 
a  lien  upon  the  chattel,  and  claims  damages  for  the  taking  of  Uie  chattel  from 
him  in  the  action,  does  not  set  up  a  counter-chum,  and  no  reply  is  requisite 
iDe  Leyer  v.  MiehaOs,  5  Abb.  208 ;  McKejieU  y.  Farrell,  4<Bosw.  193). 

b,  A  statement  in  a  reply  that  the  plaintiff  denies  all  those  alh^ions  which 
arc  contained  witliin  certain  specified  folios,  is  good  as  a  general  denial  (OcmeU 
V.  Crocker,  9  Ah\),d9).' 

c  Where  a  plainti-ff  elects  to  reply,  he  cannot  answer  an  objection  to  its 
regularity,  by  saying  he  was  not  bound  to  reply  (JRoacoe  y.  McMon^  7  How. . 

d.  New  Aasignment. — A  new  assignment  is  not  allowable  or  requisite  in 
the  present  system  of  pleading  (Stewart  v.  Wal^  30  Barb.  344). 

e.  Reply  to  cunended  answer. — Where  an  answer  and  demurrer  on  one 
paper— the  demurrer  immediately  following  the  answer— were  seryed,  and  a' 
reply  senred  to  the  answer,  and  the  demurrer  noticed  for  argoment ;  but  be- 
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(bre  tlie  ezpiTsU>n  of  the  twentj  daj»  ftora  the  senioe  of  the  reply  whM  pqr- 
ported  to  be  an  amended  answer  was  served,  it  was  an  exact  copy  of  the  or%- 
inal,  except  the  demorrer,  which  was  left  out,— held  that  the  plaintiff  was  not 
bound  to  reply  to  the  amended  answer.  The  reply  already  served  was  suflao- 
ient—the  answer  in  fiu^  was  not  amended  (Howiri  v.  Mitmgan  In».  (^.,S  Code 
Rep.  %VS^ 

a.  Amendment  by  adding  a  Reply. — Where  a  complaint  and  answer  formed 
an  issue  of  law  whidi  did  not  bring  up  the  merits,  the  plaintiff's  attorn^  al- 
lied that  through  mistake  he  omitted  to  reply,  he  was  allowed  to  reply,  (on 
terms),  after  the  cause  had  been  heard  by  a  referee  {MttniU  v.  Shewn,  1  Code 
Bep.  68).  Where  a  plaintiff  liad  leave  to  reply  on  paprment  of  $10  costs,  and 
in^ead  of  serving  a  reply  and  paying  the  costs  he  noticed  the  cause  for  trial  at 
the  circuit,  held,  on  motion  for  judgment  for  want  of  a  reply,  that  the  plain- 
tiff, on  payment  of  the  costs  of  the  circuit,  the  $10  previously  ordered  to  be 
paid,  and  $10  costs  of  that  motion,  might  serve  a  reply  within  three  dajrs 
{ManUearbole  v.  MunM,  16  How.  141). 

b.  Connter-olaim  in  reply. — A  question  has  arisen  whether  or  not,  where  a 
coimter-daim  is  set  up  in  the  answer,  it  mny  be  met  by  a  counter-claim  in  the 
reply.  That  it  may,  see  MUkr  v.  Loiee,  (9  How.  356) ;  that  it  may  not,  see 
8UfW<xH  V.  Tr(ms  (10  id.  148  ;  and  see  ITudnaUy.  Seott,  3  Ala.  569 ;  AWiOi  v. 
Berger,  4  Watts  &  S.  19 ;  2  Parsons  on  Contracts,  347,  noU  e).  [We  think  not 
There  is  no  authority  for  it  in  the  code ;  and  since  the  code,  parties  must  find 
their  authority  for  pleading  in  the  code,  and  it  is  irregular  to  put  in  pleadings 
not  authorized  by  the  code  ( Whiie  v.  e%,  8  Keman,  90),) 

c.  Demurrer  to  Answer. — A  demurrer  does  not  lie  to  an  answer  which 
sets  up  no  new  matter,  but  merely  denies  the  allegations  of  the  complaint 
{Smiih  V.  Greening,  3  8and.  702 ;  Keieham  v.  Zere^a,  1  E.  D.  Smith,  557 ; 
Thomas  v.  Harrop,  7  How.  57 ;  People  v.  Birker,  8  id.  261 ;  Reilay  v.  Thomat, 
n  id.  2(i(i;  Lund  Y.  Seaman's  Saii'gsB'k.SlBfiTh.  129;  23  How.  258;  RieeT. 
(/Conner,  10  Abb.  362).  The  case  of  Hopkins  v.  EvereU,  6  How.  159,  to  the  con- 
tary,  is  in  effect  overruled.  Irrelevancy,  redundancy,  or  uncertainty  do  not 
furnish  ground  for  a  demurrer  Keteham  v.  Zerega,  1  £.  D.  Smith  554  ;  Smith  v. 
Qreening,  2  Sand.  702 ;  Watson  v.  Husson,  1  Duer,  242 ;  Richards  v.  Edick,  17 
Barb.  261 ;  28  N.  Y.  491).  An  answer  which  professes  to  set  up  new  matter 
as  a  defence  and  does  not  state  facts  which  constitute  a  defence,  may  be  de- 
murred to  for  insufficiency  (Merriti  v.  Mt&ard,  5  Bosw.  645).  Where  matter 
which  constitutes  a  defence  is  pleaded  as  a  counter-claim,  plaintiff  cannot 
demur  (Wiu^v.  FergiLson,!^  Ahh,  379).  A  demurrer  to  an  answer  that  de- 
fendant was  civilly  dead,  was  sustained  (Freeman  v.  Frank,  10  Abb.  870). 

d.  Where  pending  a  trial  the  answer  is  amended  to  conform  to  the  proofe, 
the  plaintiff  cannot  aemur  to  the  answer  for  insufficiency  {Therasson  v.  Peter- 
son, 22  How.  98^ 

e.  Where  a  plsdntiff  selected  from  the  answer  several  sentences  forming  a 
part  of  the  statement  of  one  entire  ground  of  defence,  and  demurred  to  them, 
and  replied  to  the  residue  of  the  answer,  it  was  held  that  such  a  demurrer 
would  not  lie,  because  a  demurrer  will  not  lie  to  a  part  of  an  entire  defence  in 
an  answer  {Cobb  v.  Frazee^  8  Code  Rep.  48 ;  4  How.  413 ;  Welch  v.  UazeUon,  14 
How.  97). 

/.  An  objection,  not  that  unimportant  matter  or  matter  having  no  bearing 
on  the  controversy  is  mixed  up  with  or  stated  in  addition  to  tnat  which  is 
material  but  that  the  whole  is  entirely  unavailing,  is  an  objection  that  can 
only  be  taken  by  demurrer  (FoMoatU  v.  LauniU,  1  Code  Rep.  122 ;  Rice  v. 
OGonner,  10  Abb.  862). 

g.  The  demurrer  to  an  answer  must  state  the  grounds  of  demurrer  (JSjateham 
V.  Zerega,  1  £.  D.  Smith,  554). 

A  On  a  demurrer  to  an  answer,  the  sufficiency  of  the  cbmplaint  may  be  oon- 

.  ddered  to  show  that  the  court  has  no  jurisdiction  offthe  action,  or  that  the 

complamt  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  {Tk$ 

People  V.  Banker,  8  How.  261  ;FryY.  BenneU,  1  Code  Rep.  N.  a  388;  Sehwart  t. 
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Fumi8$,  id.  8^;  Stoddard  v.*  Orumdoffa  Ann,  Ooftf.,  12  Barb.  575 ;  Noesan  ▼. 
Bentleff,  7  How  316).  But  queir,  whether  the  same  rule  applies  on  a  demurrer 
to  a  counter-claim  (Qraham  v.  thinnigan,  6  Dner,  629 ;  4  Abb.  426).  On  de- 
murrer to  a  counter-claim  the  allegations  of  the  complaint  not  inconsistent 
with  the  counter-claim  are  to  be  taken  as  admitted.  (Jd,) 

a.  In  a  demurrer  to  an  answer  on  the  ground  6f  insufficiency,  it  is  enough 
to  allege  generally,  that  tlie  answer  is  insufficient,  or  that  the  facts  stated 
therein  do  not  constitute  any  defence,  and  under  such  an  allegation  the  plain- 
tiff can  avail  himself  of  any  insufficiency  which  goes  to  the  merits  of  the  an- 
swer (Arthur  v.  Brooks,  14  Barb.  533 ;  I^de  v.  Oonrad,  5  How.  112). 

b.  Where  there  are  several  defences  each  to  the  whole  complaint,  and  one 
defence  is  demurred  to,  on  adeci8ion  upholding  such  demurrer,  the  defendant  is 
entitled  to  a  final  judgment  (WigJUman  v.  Shanldand,  18  How.  79). 

c  An  appeal  lies  from  an  order  overruling  a  demurrer  to  one  of  several 
alleged  defences,  with  liberty  to  reply  to  such  defence  (MaUoon  v.  Bakery  24 
How.  329). 

d,  Conaeqaences  of  omitting  to  demur.— After  voluntarily  forming  an 
issue,  the  plaintiff  is  not  at  liberty  as  of  course  at  tiie  trial  to  amend  ormsre- 
gard  that  issue,  and  to  insist  that  the  issue  is  on  an  immaterial  allegation  of 
his  complaint  (Livingston  v.  Miller,  4  Selden,  289).  An  answer  in  an  action  for 
flowing  land  which  set  up  the  possession  and  enjoyment  during  twenty  years 
of  an  easement  to  do  so,  without  averring  that  it  was  exercised  adverioly  to 
the  owner  of  the  land,  would  be  bad  on  demurrer,  but  would  if  issue  is  taken 
on  it  be  sufficient  to  allow  evidence  of  the  adverse  user  on  the  trial  (White  v. 
Bp&neer,  4  Kern.  248 ;  and  see  Bitehie  v.  Davis,  5  Cal.  453 ;  If.  T.  Cent.  Ins,  Co. 
V.  Nat,  Pro.  Ins.  Co.,  4  Kern.  85 ;  Si.  John  v,  Northnip,  23  Barb.  26 ;  Cody  v. 
AUen,  22  id.  894).  A  plaintiff  by  going  to  trial  upon  the  answer  of  the  de- 
fendant, admits  it  to  be  true  so  far  as  the  mater  is  set  out  issnably.  But  that 
admission  does  not  aid  a  defect  of  substance,  or  prevent  the  plaintiff  ih}m  tak- 
ing advantage  of  it  upon  the  trial.  If  a  good  defence  be  defectively  set  ont, 
as  m  While  v.  Spencer,  supra,  the  plaintiff  cannot  take  advantage  of  it  on  the 
trial.  But  where  in  truth  there  is  no  defence,  the  case  is  different ;  and  al- 
though the  allegations  of  the  answer  may  be  proved,  yet  if  they  constitute 
neither  defence  nor  counter-claim,  the  defendant  cannot  have  any  benefit 
from  them  (Bayee  y.  Brown,  7  Barb.  81 ;  Van  Vaien  v.  Laphamy  13  How.  243). 

§  164.  (AraM  1863.)  Motion  for  jxtdgment  on  answer.  • 
If  the  answer  contain  a  statement  of  new  matter  constitnling 
a  connter-elaim,  and  the  plaintiff  fail  to  reply  or  demur  thereto 
witihin  the  time  prescribed  by  law,  the  defendailt  may  move, 
on  a  notice  of  not  less  than  ten  days,  for  snch  judgment  as  he. 
is  entitled  to  upon  such  statement,  and  if  the  case  require  it,  a 
writ  of  inquiry  of  damages  may  be  issued 

e.  All  the  papers  needed  for  a  motion  under '  this  section  are,  summons, 
complaint,  and  answer,  and  the  notice  of  motion.  The  motion,  clearly,  can 
only  be  made  in  a  case  where  the  answer  relies  on  new  matter,  which  consti- 
tutes a  defence  [of  counter-claim]  (Brown  v.  8pea/r,  5  How.  147).  The  motion 
must  be  to  the  court ;  a  Judge  at  chambers  cannot  grant  it  (Aymar  v.  Ghaa^ 
12  E^b.  801). 

/.  A  party,  by  not  availing  himself  of  the  remedy  inreecribed  by  tliis  section, 
does  not  waive  his  risht  to  take  advantage,  on  the  trill,  of  admissions  noAde 
\fy  the  pleadings  (A^T.  Ayim,  6  Sand.  217). 


Digitized  by 


Google 


S§  15j(,  156.]  OXmiBBKB  TO  BIFLT.  806 

§  155.    Demui^rer  to  reply. 

If  a  reply  cf  the  plaintiff  to  any  defence  set  np  by  the  an- 
swer of  the  deiTendaDt  be  insufficient,  the  defendant  may  demnr 
thereto,  and  shall  state  the  grounds  thereof. 

a.  The  term  "  insafficient "  here  used,  "  has  reference  to  the  matter  stated 
iu  the  replication,  and  whether  the  facts  there  stated  constitute  a  good  answer 
to  the  fkcts  stated  in  the  answer  "  {White y.  Joy,  3  Keman,  89). 

*  5.  If  a  defendant  thinks  a  reply  insufficient,  he  has  a  right  by  demurrer  to 
raise  that  question,  stating  Uie  ground  thereof,  that  is,  wherein  ii  is  insuffi- 
cient If  no  grounds  of  msufficiency  are  stated,  or  if  it  be  stated  the  reply 
**  is  in  other  respects  defective,  insufficient  and  informal,"  the  plaintiff  may 
move  to  have  such  demurrer  made  more  definite,  or  struck  out    (Id,) 

e.  Departure  is  when  a  party  quits  or  departs  from  the  case  he  has  first  made 
and  resorts  to  another.  It  can  only  occur  in  a  reply,  and  docs  not  of  itsdf 
cause  the  reply  to  be  insuffidenL  But  a  reply  which  is  a  departure  is  irregu- 
lar, and  may  be  struck  out  on  motion  {White  v.  Joy,  8  Keman,  83).  Where  a 
plaintiff,  a  receiyer,  complained  on  a  promissory  note,  but  did  not  complain 
a$  receiver,  and  the  answer  alleged  that  the  note  was  the  property  of  a  re- 
ceiyer,  without  naming  him,  and  the  reply  stated  tliat  the  plaintiff  was  the 
receiver  mentioned  in  the  answer,  and  as  such  sought  to  recover,  the  defend- 
ant demurred, — held,  that  the  reply  was  a  departure,  but  not  therefore  insoffl- 
demt;  and  the  demurrer  was  overruled.    {Id.) 

d.  On  demurrer  to  a  reply,  if  the  answer  is  bad  in  substance,  the  plaintiff  It 
entitled  to  Judgment  {J3dttiday  y.  N<Me,  1  Barb.  138). 


Ohaptbb  V. 
Oeneral  littles  of  Pleading. 

166.  Pleadings  to  be  subscribed  and  veriflod. 

167.  Pleadings,  how  verified. 

168.  How  to  state  an  account  iu  pleading. 
.  160.  Pleadings  to  be  liberally  construed. 

1({0.    Irrelevant  or  redundant  matter  to  be  stricken  out,  and  inde- 
finite matter  made  more  definite. 

161.  Judgments,  how  to  be  pleaded. 

162.  Conditions  precedent,  how  to  be  pleaded. 
168.    Private  statutes,  how  to  Ixj  pleaded. 

164.  Libel  and  slander,  how  stated  in  complaint 

166.  Answer  in  such  cases. 

166.  Answer  in  actions  to  recover  proper^  distrained  for  damagOL 

167.  What  causes  of  action  may  be  joined 

168.  Allegation  not  denied,  when  to  be  deemed  true. 

§156.  [133. j  (Ara'd  1849,  1851.)  Pleadings  to  be  mdh 
scribed  and  verified. 

Every  pleading  in  a  court  of  record  must  be  sutscribed  hj 
the  party,  or  his  attorney  ;  and  when  any  pleading  is  verified, 
every  subsequent  pleading,  except  a  demurrer,  must  be  veri- 
fied also. 
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b.  Subsorlptkui.— The  signature  of  a  dnfendant  to  a  veriteltkm  lo  a  ji^ad- 
iag,  without  more,  is  sufficient  subscription  to  the  pleading  {HuhbeU  ▼.  Citing' 
Hon^  1  Code  Rep.  68) ;  and  where  an  infant  is  a  party  suing  or  defondiiig  bj 
guardian,  the  attorney  who  conducts  the  suit  may  subscribe  the  pleacuncs 
(//«  V.  ThacUr,2  Code  Rep.  8;  8  How.  409;  and  see  AnabU  v.  InoAfo.M 
IIow.  93). 

c.  An  attorney  in  fact  not  an  attorney  at  Utw  cannot  subscribe  a  pleading  as 
attorney  for  plaintiflFor  defendant  (Dixisy  v.  PbUock,  8  Cal.  570). 

d.  If  a  pleading  is  served  which  does  not  appear  to  have  been  subscribed  by 
the  name  of  the  party  or  his  attorney,  it  should  l)e  returned  with  notice  of  the 
defect  (Bhle  v.  UaUer,  10  Abb.  287 ;  6  Bosw.  661). 

e.  It  is  Too  lato  on  an  appeal  from  an  order  sastaininz  a  demurrer  to  a  com- 
plaint, to  object  that  the  demurrer  was  not  subscribed  by  the  defendant  or  his 
attorney  (Eldt  y.  HaUer,  6  Bosw.  661 ;  10  Abb.  287 ;  sec,  anU,  note  to  §  128). 

/.  Verification.— The  verification  is  no  part  of  a  plcadlnji^  (Osorge  v.  MeAp&y^ 
6  How.  200).  Tlie  effect  of  omitting  to  verify  tlio  comphimt,  or  of  a  defective 
verification  of  tlie  complaint,  is  merely  that  the  defendant  may  answer  with- 
out verification  :  it  does  not  render  the  complaint  irregular  {Quin  v.  TiUon^  3 
Ducr,  648 ;  and  to  the  like  effect  see  Fitch  v.  Btgeiow,  5  How.  237 ;  Ma9im  t. 
Brawn,  6  kf.  48 ;  Stannard  v.  Mattice,  7  id,  4;  Treadtoell  v.  Fassett,  10  id,  184; 
Lane  v.  Morse,  6  id,  395 ;  Waggoner  v.  Brown,  8  ii.  212 ;  Straus  v.  Parker^  9  ii, 
843 ;  Williams  v.  Biel,  11  How.  376 ;  Webb  v.  Clark,  2  Sand.  647). 

.g.  If  a  defendant  either  omit  to  verify  his  answer,  or  verify  :t  defectively  in 
a  case  in  which  a  verified  answer  is  required,  and  tlie  answer  is  served  with- 
out a  verification,  it  may  be  returned,  and  the  plaintiff  may  proceed  for  want 
of  an  answer  (iS^wu/ V.  Curran,!  How.  36).  The  proper  mode  to  test  tl^ 
question,  is  by  a  motion  for  judgment  for  want  of  an  answer  (Moloney  v.  Dow$^ 
2  Hilton,  247 ;  UvU  v.  BaU,  14  How.  805).  An  answer  for  two  defendants  ver- 
ified by  one  only,  cannot  be  returned ;  it  is  good  as  to  the  defendant  who  has 
verified  it,  but  if  the  plaintiff  intends  to  insist  that  the  answer  is  defective  as  to 
the  party  who  has  not  verified  it,  he  should  give  prompt  notice  of  such  his  in- 
tention to  the  defendant's  attorney.  By  keeping  the  answer  forty  days  with- 
out any  such  notice,  he  waives  his  right  to  insist  on  tlie  defect  {HuU  v.  Ball,  14 
How.  305).  Where  the  answer  was  served  without  a  verification,  in  a  case 
in  which  it  ought  to  Inve  been  verifieil,  and  the  plaintiff's  attorney  kept  the 
answer  nineteen  days,  and  then  returned  it  as  defective,  but  without  pointing 
out  the  defect,  and  afterwards  moved  for  judgment  for  default  of  an  answer, — 
it  was  objected  that  after  the  plaintiff  haa  kept  the  answer  so  long  he  could 
not  treat  it  as  a  nullity,  and  that  he  had  no  riffbt  to  retur^i  it  unless  he  pointed 
out  the  defect.  Tlie  objection  was  held  well  taken  ( White  v.  Cummings,  1 
Code  Rep.  N.  8.  107 ;  3  Sand.  716). 

h.  Where  an  answer  requires  to  bo  verified,  a  copy  of  the  verification,  and 
of  tlie  signature  of  the  person  before  whom  the  affidavit  was  sworn,  must  be 
served  with  the  copy  answer,  or  the  service  will  be  irregular ;  and  the  party 
on  whom  it  is  served  qiay  either  return  it,  or  move  to  set-  it  aside.  He  has  a 
light  to  assume  that  Uie  original  is  not  sworn  (Graham  v.  McGoun^  5  How. 
;V5:? ;  1  Ctxle  Rep.  N.  8.  43 ;  LitU^hn  v.  Jilunn^  8  Paige,  280).  The  copy  should 
lucludc  verification,  and  tlie  name  of  the  officer  before  whom  sworn ;  and  if  it 
omit  to  state  the  name  of  the  officer  before  whom  sworn,  it  may  be  treated  as 
an  unverified  pleading  {Graham  v.  McCoun,  5  How.  353 ;  1  Code  liep.  N.  8. 
43 ;  HugJiea  v.  Wood,  5  Duer,  603,  note ;  Trowbridge  v.  Didier,  4  lit  450), 

i.  The  practice  of  moviog  to  set  aside  a  pleading  for  want  of  a  snffic^ent 
verification,  is  not  to  be  commended,  although  it  may  not  be  improper  (H^/Kto 
V.  Gilman,  13  How.  225).  If  it  be  doubtful  whether  tlie  verification  is  suffi- 
cient or  not,  it  is  better  generally  to  make  no  question  abou(  it,  and  treat  it  as 
sufficient.  If  the  verification  is  clearly  defective,  the  better  practice  is  prompt)/ 
to  return  it,  with  the  leasons  for  not  receiving  it    (Id) 

j.  The  term  "  sub33ii3nt  ploiiin^  "  mxin^  s  ibseqaent  in  order  of  pleading, 
not  subsequent  in  order  of  time  [when  pled] ;  therefore,  an  amcndod  cpm* 


Digitized  by 


Google 


§  157.]  TBESnCUTIQiL  807 

piaiBft,  8Qr?ed  aA«r  «a  CBSWer  Jm  bom  iMit  Iq»  to  not  %  ittteqii^ 
tto  aniwer.  If  th»  compUint  it  not  T«ri6ed,  muI  After  uiBwer  the  pUintif 
wrves  an  amended  complaint,  that  does  not  render  it  incumbent  on  the  df- 
isBdant  to  verify  his  answer  {Hmpttsad  v.  limptt^td,  7  How.  8 ;  WhiU  r. 
BtmmeUy  ib.  681  The  facts  in  the  latter  case  were  these :  the  action  was  on 
aereral  pronussory  notes.  The  complaint  was  not  verified;  but  tlie  imiier 
flared,  which  parportMi  to  be  a  copy  of  the  complaint^  indicated  that  the  com- 
plaint had  been  yerilled.  The  defendant,  however,  served  an  answer  without 
a  verification ;  afterwards  the  plaintiff  verified  his  compUint  and  served  a  copy, 
and  then  moved  to  strike  oat  the  answer  for  not  being  verified.  The  motion 
(d^iied. 


a.  If  the  complaint  be  not  verified,  yet  defendant  may  verify  his  answer ; 
and  if  he  .do  so,  the  reply,  if  any,  must  bo  verified  (Lin  v.  Joe^Mi^  8  Coda 
Bep.  29 ;  Lni  v.  Jaeqwxyn,  4  How.  128). 


§157.  [133.]  (AmM  1S49,  ISH.)    Pltaiingn,  hou)  verified. 

The  verification  mast  be  to  the  effect,  that  the  sumo  is  true 
to  the  knowledge  of  the  person  making  it,  except  as  to  tlipso 
matters  stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true,  and  must  be  by  the  at&davit  of  the 
party,  or  if  there  be  several  parties  united  in  interest,  and 
pleading  together,  by  one  at  letist  of  such  parties  acquainted 
with  the  facts,  if  such  party  be  within  the  county  where  the 
attorney  resides,  and  capable  of  making  the  aflSdavit.  The 
affidavit  may  also  be  made  by  the  agent  or  iittorncy,  if  the 
action  or  defence  be  founded  upon  a  written  instrument  for  the 
payment  of  money  only,  and  sncli  iustrumunt  be  in  the  pos- 
session of  the  agent  or  attorney,  or  if  all  the  material  allega^^ 
tions  of  the  pleadin<i^  be  within  tho  |K3rsonal  knowledge  of  the 
agent  or  attorney.  When  the  pleading  is  verified  by  any  other 
person  than  the  party,  ho  shall  set  forth  in  (he  affidavit  his 
knowledge,  or  the  ground>4  of  his  belief  on  the  subject,  and  the 
reasons  why  it  is*  not  made  by  tho  party.  When  a  corpora- 
tion is  a  party  tho  verification  may  be  made  by  any  officer 
thereof ;  and  when  the  State,  or  any  officer  thereof  in  its  behalf, 
is  a  party,  the  verification  may  be  made  by  any  person  ac- 
•  quainted  with  the  facts.  The  verification  may  be  oniittod  when 
an  admission  of  the  truth  of  the  allegation  nnVht  subject  the 
party  to  prosecution  for  felony.  And  no  pleading  can  bo  used 
in  a  criminal  prosecution  against  tho  party,  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading. 

6.  Bo  nnieli  of  this  section  as  relates  to  Uio  verification  is  modified  by  n  law 
(Laws  of  1854,  p.  153)  \pf  wliicb  it  is  enacted  that  '*  the  verification  of  any 
{lieading  in  aoy  court  of  record  in  this  State  may  l)e  omitted  in  all  cases  where 
the  party  called  upon  to  verii^  would  be  privik^ged  from  testify mg  as  a  wif- 
ness  to:  Oke  tzoth.of  any  Bitter  ifumH  Uy  such  pAeadl^g.*' 
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a.  When  tiie  verifioation  may  be  oanaieted.— It  shoald  be  obeerved  that 
the  defendant  is  not  in  anv  case  exempted  fh>m  the  neoesutj  of .  answering : 
the  exemption  extends  onnr  to  the  yerification.  The  defendant  must  in  everj 
case  make  his  answer  conform  to  the  requirement  of  -section  140.  The  case 
of  Soovia  V.  New  (12  How.  819)  was  an  action  for  a  libel.  The  complaint, 
verified,  alleged  that  the  libel  was  published  in  a  newspaper  called  The  Switch^ 
and  that  the  defendant  was  the  publisher  of  such  paper.  The  defendant  put 
in  a  verified  answer,  as.  is  presunied,  the  report  bemg  silent  as  to  that.  The 
answer  denied  each  and  every  alle^tion  of  the  complaint,  *'  except  the  all^a- 
tion  that  the  defendant  is  the  publisher  of  The  Switch,  which  allegation  he  de- 
clines to  answer  on  oath,  on  the  ground  that  an  answer  to  that  allegation 
might  subject  him  to  a  criminal  prosecution."  A  motion  requiring  the  de- 
fendant to  make  his  answer  more  definite  by  either  admitting  or  denying  that 
he  was  tlie  publisher  of  The  Switch,  was  denied  by  Harris,  J.,  on  the  ground 
that  the  answer,  by  not  denying,  admitted  that  the  defendant  was  the  pub- 
lisher of  the  T/is  Switch  ;  and,  referring  to  the  law  of  1854,  «ttpra,— said,  "  If 
the  all^^tion  be  such  that  the  party  being  a  witness  would  not  be  obliged  to 
answer  to  its  truth,  he  may,  when  pleading,  deny  the  allegation  and  omit  to 
verify."  Under  the  law  of  1854,  if  any  one  of  the  matters  denied  by  the  an- 
swer, is  matter  as  to  which  the  defendant  would  be  privilej^ed  from  testlQring 
as  a  witness,  then  the  defendant  may  entirely  omit  the  verification  of  the  an- 
swer. Thus  in  libel,  the  publication  is  matter  as  to  wliich  the  defendant 
would  be  privileged  (torn  testifying ;  in  such  case,  therefore,  if  the  answer  de- 
nies the  publication,  no  verifigation  is  required  {BlaiedeU  v.  Baymond,  0  Abb. 
144;  6  Abb.  148 ;  and  see  i20  Tappan,  9  How.  894;  Moloney  v.  Iknce,  2  Hilton, 
247 ;  Tha  PeapU  v.  KeUy,  24  How.  869). 

b.  [As  the  court  can  usually  Judge  firom  the  nature  of  the  allegation  whether 
or  not  a  party  would  be  privileged  as  a  witness  from  testifying  to  the  truth  of 
it,  and  as  the  existence  or  non-existence  of  such  privilege  is  a  question  of  law, 
it  is  presumed  that  a  party  who  omits  a  verification  under  this  provision,  need 
not,  either  in  his  pleading  or  any  other  manner,  state  any  reason  for  the  omis- 
sion. The  decisions  prior  to  the  law  of  1854  {Thomae  v.  Harrop,  7  How.  57) 
do  not  apply  to  the  existmg  state  of  tlie  law.]  Lynch  v.  Todd  (18  How.  546) 
was  an  action  to  recover  money  received  by  the  defendant  contrary  to  the 
statute  against  betting  and  gaming.  The  complaint  alleged  that  the  defend- 
ant received  the  money,  contrary  to  tlie  provisions  of  the  statute,  but  did  not 
state  whether  he  received  it  as  winner  or  stakeholder.  The  complaint  was 
verified.  The  defendant  answered  denyingthe  allegations  of  the  complaint 
The  answer  was  not  verified.  Tl^e  plaintiflTs  attorney  returned  the  answer 
and  entered  Judgment  as  for  want  of  an  answer.  A  motion  to  set  aside  the 
Judgment  was  denied,  for  the  reason  that  as  it  was  not  to  be  presumed  the  ac- 
tion was  against  the  defendant  as  winner  it  did  not  appear  on  the  fkce  of  the 
pipings  mat  he  would  have  been  privileged  from  testifying  as  a  witness  to 
the  truth  of  the  matter  denied  by  his  answer,  and 'therefore,  prima  fade,  his 
answer  without  a  verification  was  irregular.  That  if  from  any  cause  not  ap- 
pearing upon  the  face  of  the  pleadings  the  defendant  was  privileged  fh>m  veri- 
mng  his  answer  he  should  have  made  that  appear  by  affidavit  "  and  the  mo- 
tion founded  upon  it."  That  if  the  complaint  had  alleged  the  defendant  won 
the  money,  then  he  would  have  been  Justified  in  answering  as  he  did ;  win-  • 
ning  by  play  or  betting  t35  or  more  within  the  space  of  twenty-four  hours, 
being  a  misaemeanor.  For  whenever,  from  the  inspection  of  the  pleadings 
themselves,  the  court  can  see  that  an  admission  of  an  allegation  in  the  oom- 

Claint  would  subject  the  defendant  to  a  criminal  prosecution,  obviously  noth- 
ig  further  can  be  required.  Where  that  Is  not  the  case,  the  party  claiming 
the  exemption,  must  establish  his  ri^ht  to  it  in  some  other  suffiient  manner,  as 
by  affidavit ;  and  such  affidavit  should  be  served  with  the  pleading  (B/owdfiB  v. 
AfymoTid,  5  Abb.  144 ;  Spnngeteed  v.  Bobiheon,  8  How.  41).  And  wnere  it  can 
be  seen  on  the  &ce  of  the  complaint  that  tlie  defendant  would  be  privileged 
from  testifying  as  a  witness  to  the  truth  of  its  allegations,  the  defendant  may 
serve  his  answer  without  a  verification,  and  without  any  affidavit  stating  the 
grounds  for  omitting  the  verification  IWheeimr  y.  Diwn,  14  How.  151).    The 
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affldsYit,  when  neoemBy,  need  only  to  state  generallj,  tbat  an  admMoii  of 
the  allegationB  of  the  complaint  m%ht  subject  him  to  a  proaecaUon  for  a  fcA- 
<mj ;  he  noed  not  state  the  particular  facts  and  circomstances  which  lead  to 
that  conclusion  {SpringsUed  y.  Bobiruon^  8  How.  41). 

a.  Whether  or  not  in  an  action  for  diyorce,  charging  adulteir,  the  complaint 
being  yerifled,  the  answer  must  be  yerified  is  doubtfhl, — Manrin,  J.,  and  Feck- 
liam,  J.«  holding  that  it  need  not  (8weet  y.  Sweety  15  How.  169 ;  AnabU  y.  Ana- 
Ue,  24  How.  92) ;  and  Gierke,  J.,  holdhig  that  it  most  be  {(Hn^  y.  Olneif,  7  Abh 
adO;Bee2Rai44,§89). 

b.  Where  the  copy  complaint  seryed,  has  a  form  of  yerification  underwrit- 
ten, but  without  the  name  of  any  affiant  or  officer  before  whom  sworn,  the  de- 
fendant has  the  right  to  presume  that  the  complaint  has  not  been  yerified,  and 
may  put  in  an  unyerifled  answer  (Hugha  y.  Wood^  5  Duer,  606,  fkoU). 

e.  The  priyilege  of  a  party  from  testiQing  as  a  witness,  extends  to  the  fbl- 
lowing  cases : 

t  Where  the  answer  will  haye  a  tendency  to  expose  the  witness  to  a 
penal  liability,  or  to  any  kind  of  punishment,  or  to  a  criminal  charge  iOlapper 
y.  FUepairick,  1  Code  Rep.  69 ;  8  How.  314).  If  the  fiict  to  which  he  is  inter- 
rogated forms  but  one  link  in  the  chain  of  testimony  which  is  to  conyict  him, 
he  is  priyileged ;  and  the  witness  need  not  explain  how  he  might  be  crimin- 
ated by  the  answer.  If  the  prosecution  to  which  he  might  oe  exposed  ii 
barredby  lapse  of  time,  the  priyilege  ceases  and  the  witness  must  answer 
{Hmry  y.  Bmna  Bank,  1  Coms.  86).  So,  if  the  prosecution  be  under  a  forrign 
law  {King  of  the  Tuo  SieiUa  y.  WiOoat,  16  Jurist,  214).  Or  if  the  witness  ha* 
been  protect  by  statute  against  the  use  of  his  testimony  on  a  trial  againat 
}amBai{ThsB8opi6Y.Kay,^no\r.d&»\IieRaekleif,UN.  T.  74;B!fa9iY. 
SmiUk,  4  Boew.  ^).  A  defendant  is  not  excused  from  verifying  his  answer 
\3f7  the  complaint  charging  him  with  fraud  in  making  the  assignment ;  it  ii  the 
^biject  of  the  action  to  have  set  aside  (WciooU  y.  Winaton,  8  Abb.  422). 

2.  Where  the  answer  will  subject  him  to  a  civil  action,  or  pecuniaiy  loss, 
or  charge  him  vdth  a  debt,  or  would  establish  fiicts  which  would  work  a  for> 
^ture  of  a  debt  he  daims  to  be  due  to  him,  or  subject  him  to  a  forfeiture  of 
liis  estate  (Henry  v.  8oMna  Bank,  1  Coms.  86).  [This  is  modified  jDy  the  pro- 
ySaons  of  the  code  permitting  puties  to  the  acti<Hi  to  be  witnesses.— JSU.1  (Sea 
3RS.406.) 

8.  Where  the  answer  has  a  direct  tendency  to  degrade  the  character^ 
^  Tthis  is  donbtflil  where  the  matter  is  material  to  the  issuel — the  privilege  ex- 
Ms  as  to  collateral  matter  {The  People  v.  Gay,  8  Selden,  882 ;  16  How.  170). 

e.  When  the  Agent  or  Attorney  may  make  the  Verification.— The  in- 
tention of  the  l^^lature  was,  that  during  the  absence  or  incapacity  of  his 
<dient,  a  pleading  may  be  yerified  by  the  affidavit  of  the  attorney,  stating  only 
his  biformation  and  belief  (Zotem  v.  Lefever,  6  Sand.  650),  though  the  action  or 
defence  be  not  founded  on  a  written  instrument  in  the  possession  of  the  attor- 
ney, and  though  all  the  material  allegations  of  the  pleading  may  not  be  with- 
in the  persomu  tmowleds^  of  the  attorney  {Stannard  v.  Mattice,  7  How.  4).  It 
had  been  previously  hela,  in  HurU  v.  Meacham  (6  id,  400),  that  where  a  defence 
,19  not  founded  upon  a  written  instrument  for  the  payment  of  money  only,  in 
the  possession  of  the  attorney,  he  must  have  personal  knowledge  of  all  the  ma- 
terifu  allegations  of  the  answer,  to  justify  a  verification  by  him ;  and  in  Boseoe 
y.  Maieonjl  id.  121),  it  was  held  that  the  attorney  can  verify  a  pleading  feiv- 

from 


ing  sufficient  reasons)  instead  of  the  party,  whenever  the  party  b  absent  from 
the  county  where  the  attorney  resides ;  and  such  absence  is  itself  a  sufficient 
reason.  The  attorney  may  verify  the  complaint  in  two  cases :  (1)  when  the 
action  is  founded  on  a  written  instrument  in  his  possession ;  and  (2^  when  all 
the  material  allegations  of  the  pleading  are  within  his  personal  knowledge 
{Maton  V.  Brown,  6  id.  484).  The  attorney  having  possession  of  the  notes  sued 
upon,  is  sufficient  to  authorize  him  to  verify  the  complaint  {IhwutweU  v.  Fi»- 
eeU^  10  id.  184),  whetherthe  plaintiff  be  witJiin  the  same  county  onioi{Wheder 
y.  Chedey  14  Abb.  441).  The  guardian  or  the  attorney  for  the  gnardUn  of  an 
in&nt  plfdntiff  may  or  should,  .it  seems,  yerify  the  complaint  {tm  v.  ThacUr^ 
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'%  Ood«  Ren<  8; A  Hdr.  4»;  iiwMT.  uiiuiHr,  34  How.  tt;  iZb^m  y.  Orii^^ 
7  Johns.  581). 

a,  VerlficatiaD  by  ptftf  to  tbe  aotiozL— Veiiflcations  In  the  forms  follow- 
ing, have  been  held  defective :  **  That  he  has  read  the  foregohif  complaint  and 
knows  the  contents  thereof,  and  that  the  same  is  true.**  It  omits  to  state  that 
tbe  affiant  has  any  knowledge  whether  the  complaint  is  true  or  not  ( WiUiams 
T.  Rid,  11  How.  m ;  5  Duer,  001) ;  and  to  the  like  effect  is  TOfbaU  v.  SelfHdge 
12  How.  .64.  Bee  pok,  page  818,  a)—"  A.  B.,  the  above  named  plaintiff,  beiii^ 
duly  sworn,  says  the  above  complaint  is  substantially  true  of  his  own  knowl- 
edge "  (Waggoner  v.  Brown,  8  How.  212)  ;~that  the  party  bad  read  the  plead- 
ing, and  *' the  same  is  true,  according  to  the  best  of  his  knowledge  and  belief** 
(Van  Horn  ▼.  hiontgomery,  5  id.  238). 

b.  The  preceeding  deciMons  probably  overmle  ao>uUMDorik  v.  Owriia  (1  Code 
Rep.  N.  D.  412 ;  6  How.  271).  in  that  case  the  verification  was  as  follows :  P. 
F.  D.,  one  of  the  plaintifis,  being  sworn,  says,  *'  That  he  has  heard  the  forego- 
ing complaint  read,  and  that  it  is  true,  &c^'  To  this  it  was  objected,  that  the 
T^ification  should  have  stated  that  the  complaint  was  ^  true  to  the  knowledge 
of  deponent;**  but  the  verification  was  held  sufiftdent,  and  per  Hubbard,  J. : 
**  It  seems  dear  that  when  a  party  swears  positivdy  that  a  pleading  is  true,  he 
must  be  understood  as  sweanng  that  he  knows  it  to  be  true.** 

c  The  verification  need  not  stite  that  the  deponent  has  read  the  pleading 
{jPiai(Mwn  V.  iSTy,  19  Oal.  28.) 

d  Where  all  Uie  allegations  in  a  pleading  were  made  on  infonnation  and 
Mief;  a  verification  in  which  it  was  stated  that  the  affiant  **  believes  it  to  be 
tnie,  all  the  allegations  therein  being  made  on  information  and  belief,**  w«» 
hdd  to  be  soffictent  (HaimM  v.  Tripp,  4  Abb.  282). 

•  s.  Where  in  a  pleading  all  the  allegations  are  positive,  and  are  none  of  th^m 
fteted  to  be  on  information  and  belief,  the  verification  that  it  is  true  to  hU 
kmiowiodge.  Without  adding  the  words,  **  except  as  to  the  matters  therein  stated 
opon  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true.** 
it  a  suflldent  verification  ( Kinkaid  v.  Kip,  1  Duer,  602 ;  and  see  Rm  v.  Long- 
imUr,  24  How.  49 ;  and  8.  O.  on  appeal,  16  Abb.  826).  The  form  of  verifica- 
iSm  by  a  party  does  not  imply  that  it  appears  on  the  fiM^of  the  pleading  what 
■MUters  are  stated  on  personal  knowledge  and  what  on  informatton  and  belief 
(Irtuooa  V.  Dole,  7  How.  221). 

/.  When  two  defendants  put  hi  a  joint  antwo*,  one  defendant  cannot  swear 
to  the  want  of  information  sufficient  to  form  a  belief  on  the  part  of  his  cokIo- 
fendant  (Kinkaid  v.  Kipp,  1  Duer,  692).  But  where  in  an  -action  against  tw* 
defendants  they  answered,  **  As  to  each  and  every  allegation  of  the  complaint 
they  say  they  have  no  knowledge  or  information  thereof  suffldent  to  form  a 
belief,**  the  verification  was  in  tLe  following  form :  The  defendants,  "*  being 
severally  sworn,  says,  each  for  himself,  that  the  foregoing  answer  is  true  to  his 
own  knowledge,  except  so  far  as  the  same  alleges  want  of  sufficient  informa- 
tion to  form  a  beWeton  the  part  of  the  other  defendant,  that  as  to  such  allegation 
he  believes  the  same  to  be  true.*'^  On  motion  to  strike  out  the  answer  on  the 
flx)und  of  a  defect  in  the  verificatioii,  Enunet,  J.,  denied  the  motion ;  and  eoe 
B»Uer$on  v.  Kly,  19  Cal.  2a 

g.  The  preceding  cases  seem  to  b^  authorities  for  saying  that  the  form  of  veri> 
fioition  prescribed  by  the  codb  need  not  be  strictly  followed ;  and  in  Radtoa^  v. 
Mather,  v5  Sand.  665),  Duer,  J.,— Oakley  Oh.  J.,  concurring,— said,  "  I  am  lar 
from  admitting,  that  tlie  form  of  verification  prescribed  by  the  code  must  be 
UteraUpfoUotoed:'  And  see  Hames  v.  Tripp  (4  Abb.  282).  But  in  Waggoner  v. 
Brown  (1  How.  212),  it  is  said,  The  statute,  as  to  every  thing  material  should 
be  strictly  followed,  and  parties  not  be  permitted  to  evade  it  by  qualifications 
or  reservations  of  any  kind.  The  substitution  of  the  word  ^'facie  **  for  ''  mat' 
ten'*  in  tlie  verification  would  not,  it  seems,  render  the  verification  defective 
(Whelpley  v.  Van  Bpp$,  9  Paige,  888). 

h,  Verifioation  ont  of  the  SUte.— Where  the  affidavit  of  verification  ia 
iwom  out  of  the  8tate»  it  must  (it  is  supposed)  be  authenticated  as  follows :— 
.  1.  It  most  be  oenified«  by  some  Judge  of  a  court  having  a  seal,  to  have  been 
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t.  The  genninenefls  of  Uie  siniatore  of  tuch  jodg;e,  tho  eziatence  of  the 
oouit,  ana  the  fact  that  such  ja^  ia  a  member  thereof,  must  be  certified  by  the 
clerk  of  the  court,  under  the  seal  thereof  (3  R  a  896,  §.  25 ;  12  Wend.  2£> ;  3 
Hill,  463). 

a.  An  answer  put  in  by  a  defendant  residing  out  of  the  State  must  be  sworn 
before  ajudge  of  some  court  havinj^  a  seal,  wlio  is  actually  a  member  of  suck 
court  And  that  fact  must  be  certified  by  the  clerk  of  such  court.  A  master 
e:ictraordinary  in  England,  has  no  power  to  take  the  oath  of  a  person  residing 
there,  to  an  answer  m  an  action  pending  in  this  State  (Lahen*  v.  Fidden,  I 
Barb.  22). 

b.  Verification,  before  whooL— The  affidavit  of  verification  should  not  be 
sworn  before  the  attorney  in  the  action  of  the  party  making  the  verification, 
{^^r  V.  HempUeady  4  How.  153 ;  Anon.,  t&.  290;  see  Post  v.  Golema.i,  9  How. 
o4).  It  should  oe  subscribed  by  the  party  making  it  {Laimbeerv,  Allen,  'i 
Code  Rep.  15;  2  Sand.  646) ;  but  irregularity  in  both  the  respects  above  named, 
win  be  waived  by  retaining  the  pkadmg,  or  omitting  to  move  at  the  earliest 
opportunity  to  set  it  aside  {id.) ;  but  wliere  the  verification  was  without  a 
vmi^  in  the  margin,  and  the  residence  of  the  commissioner  was  not  stateil, 
BOr  was  there  anything  to  show  where  it  was  sworn,  it  was  held  that  the  veri- 
fldsulbn  was  a  nuUity  (Lane  v.  Morse,  6  How.  894). 

""    "^     lioii  by  attorney  or  asent— Where  the  verification  is  by  the  ui- 

fit  set  forth  in  the  affidavit  of  verification,  his  knowledge,  or  the 

1  belief  on  the  subject,  and  the  reason  why  it  was  not  made  by  the 

rd  Y.MatUce,  7  How.  4 ;  7%*  v.  Bigehtc,  5  iZ>.  237 ;  Dixu>eU  v.  Wad»- 

Rep.  1 ;  Treadwea  v.  Fassett,  10  How.  184 ;  Hubbard  v.  Nai.  Pro. 

149 ;  Bank  of  Maine  v.  Bud,  14  kj.  311 ;  Boeian  Locomotive  Wor/cs 

id.  253 ;  Soutler  v.  Mather,  14  Abb.  440 ;  contra.  Smith  v   Roteu 

442;  Myers  Y.  OerriU,\^  Abb.  106).    Except  that  a  managing 

poration  upon  whom  a  summons  is  served,  is  such  an  officer  uf 

»n  as  is  authorized  to  verify  the  answer.     The  verification  ia 

ipch  caise  by  the  i^ent  is  the  verification  by  the  corporation,  and  need  not 

state  the  deponent  s  grounds  of  belief  or  sources  of  knowledge  {OlaubenskUe 

1,  Hamburg  d  Amenean  Packet  Co.,  9  Abb.  104). 

'  d.  Id  DiaBweU  v.  Wortbuxnih  (2  Code  Rep.  1),  a  verification  by  an  attorney 
hi  the  form  following,  was  held  sufficient :  '*  Says  he  is  attorney  for  the  de- 
^  toduit  above-named,  and  resides  at  Hyde  Park  in  the  county  of  Dutchess, 
and  thai  said  defendant  resides  in,  but  is  now  absent  from,  the  said  County  of 
Oatchen  (l)eing  engaged  in  business  at  Yonkers,  in  the  county  of  Westciie<»- 
ter,  at  which  place  he  now  remains),  which  absence  of  the  dcfendaat  is  the 
leaaon  why  this  verification  is  not  made  bv  him.  That  fh>m  the  information 
ftmiished  this  deponent  bv  the  said  defendant,  and  from  his  representations. 
(which  are  the  grounds  of  this  deponent^s  knowledge  and  belief^  in  the  mat- 
ter), he  believes  the  foregoing  answer  to  be  true,"  wkd  see  Wheeler  v.  (Jhedey, 
14  Abb.  441. 

A  In  FUeh  V.  Bigekno  (5  How.  287),  the  verification  was  by  the  attorney, 
and  omitting  the  commencement,  was  in  these  words :  '*  That  the  foregoing 
complaint  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
Stated  on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.^    It  was  held  to  be  insufficient. 

1),  the  complaint  ^as  on  a  promissory  note, 
y  the  attorney,  and  stated  **  that  the  reply 
vledge,  except  as  to  the  matters  stated  on 
lose  matters  he  believes  it  to  be  true;  that 
tion  derived  from  W.  L.,  the  payee  of  the 
ind  which  he  believes  to  be  true ;  that  the 
istrument,  which  is  in  the  .possession  of  the* 
affidaTit  was  not  made  by  the  plaintiff  was!, 
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that  he  resided  at  Nashua,  in  the  State  of  New  Hampshire,  and  was  not  pre- 
sent to  make  it**    It  was  held  to  be  sufficient. 

a.  In  Stannard  y.  MaUiee  (7  How.  4),  the  report  does  not  state  the  nature  of 
the  action,  but  we  infer  it  was  based  on  a  deed  in  some  way ;  the  complaint 
was  yerified  by  the  attorney,  and  stated,  that  he  "  has  read  the  foregoing  com- 
plaint, and  that  he  knows  the  contents  thereof,  and  knows  the  same  to  be 
true,  except  as  to  the  matters  therein  stated  to  bo  on  information  and  belief^ 
and  as  to  those  matters  he  believes  tlie  same  to  be  true.  That  the  reason  the 
plaintiff  does  not  make  this  affidavit  is,  that  he  resides  in  Albany  county ;  de- 
ponent has  more  knowledge  of  the  record,  evidence,  and  proceedincs  than  the 
plaintiff;  that  he,  deponent,  has  been  the  plaintiff's  attorney  in  all  the  pro- 
ceedings set  out  in  the  complaint,  and  knows  the  existence  thereof  as  therein 
stated  of  the  deed  in  the  clerk's  office ;  heard  the  defendant  admit  the  fiict 
that  the  said  deed  was  executed  when  he  was  not  present,  and  when  said 
Henry  Mattice  was  on  his  way  off  to  leave  this  State.  Deponent  knows  the 
&ct  from  information  that  Henry  Mattice  was  unembarrassed,  and  owed  no 
debts,  and  was  in  easy  circumstances,  in  January,  1850 ;  and  that  the  plain- 
tiff is  a  poor  man,  and  that  it  will  be  an  unYiecessaiy  expense  to  send  to  him 
to  make  oath  to  this  complaint"    It  was  held  to  be  sufficient 

&  "  In  every  case  where  the  verification  is  not  made  by  the  par^,  the  agent 
or  attorney  making  it,  so  &r  as  he  speaks  of  his  own  knowlecjge  he  must 
state  what  knowledge  he  has,  and  when  he  speaks* of  his  belief  he  must  state 
the  grounds  of  his  oelief  This  is  expressly  roqtdred  by  the  code,  and  we 
are  not  at  liberty  to  dispense  with  it,  Harris,  J.,  TreadwOl  y.  Fauiety  (10 
How.  184).  Thus,  where  the  verification  of  the  complaint  was,  W.  L.,  one  of 
the  plaintiff's  attorneys,  being  duly  sworn,  says,  that  **  the  foregoing  complaint 
is  true  of  his  own  luiowledge,  except  as  to  those  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true;  and 
that  the  promissory  notes  mentioned  in  the  said  complaint  are  in  the  pos- 
session of  the  said  attorneys,"  the  verification  was  held  msufficient;  theallegtr 
tion  that  the  notes  were  in  the  attorney's  possession  was  sufficient  to  authome 
him  to  make  the  yerification,  but  he  ought  to  have  gone  fiirther  and  stated 
the  grounda  qf  his  beUef  in  the  truth  of  the  complaint  (id;  and  see  8ouUer  y. 
Ma&er,  14  Abb.  440;  Wlusel&r  v.  ChsOey,  14  Abb.  441 ;  Mu&rs  v.  OmriU,  18  Abb. 
106) ;  and  where  the  verification  was,  **  that  the  action  is  founded  on  an  in- 
strument for  the  payment  of  money  only,  which  instrument  was  in  his  poeseM- 
ion  as  attorney  for  the  plaintiff^,  neither  of  whom  were  residents  of  £ria 
ooun^,  where  the  attorney  resided,  nor  was  either  of  them  capable  of  making 
the  affidavit  verifying  the  complaint,— held  insufficient,  for  omitting  to  set  fort£ 
his  knowledge  or  the  ground  of  his  belief  on  the  subject  {Hubbard  v.  JSaL  Pr», 
hu,  Ch.,  11  How.  149).  A  different  opmion  was  expressed  by  T.  R  Strong,  J. 
{dmUh  y.  Boaenihdl,  Hid,  442).  That  case  was  an  action  on  a  promissory  note, 
agftkist  the  defendant  as  maker ;  the  complaint  was  upon  mformation  and 
belief.  The  yerification  was  by  one  of  the  attorneys  of  the  plaintiff  who 
stated,  in  addition  to  what  is  required  in  an  affidavit  of  yerification  by  a 
party,  that  he  ^  has  in  his  possession  the  promissory  note  on  which  the  action 
is  brought"  That  was  all  that  the  yerification  stated,  and  it  was  held  suffi- 
cient, and  that  it  Was  to  be  implied  firom  his  statement  that  the  possession  of 
the  note  furnished  the  ground  of  his  belief,  and  the  reason  why  the  verifica- 
tion was  not  made  by  £e  party. 

«.  A  yerification  as  foUows  was  held  sufficient :  A.  L.  M,  "  says  that  the 
above  complaint  Is  true  to  his  own  knowledge,  except  as  to  those  matters 
stated  on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  That  the  pla'mtiff  is  now  absent  from  this  State,  which  is  the  reason 
why  this  yerification  is  not  made  by  him ;  that  deponent's  knowledge  is  de- 
rived fh)m  {K)ssession  of  the  notes  and  trom  other  sources"  (Myen  y.  Otrrit^ 
18  Abb.  106). 

d.  Where  the  yerification  was  by  the  attorney,  and  stated  "  that  said  plain- 
tiff is  not  now  within  the  county  of  Albany,  where  deponent  resides;  that 
this  action  is  founded  on  a  written  instrument  for  the  payment  of  money  only^ 
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to  wit,  the  promteoTynote  set  forth  and  described  in  the  foregoing  oomplaini, 
and  which  note  is  now  in  the  possessitm  of  deponent  as  such  attorney ;  that 
the  said  complaint  is  true  of  deponent's  own  knowledge,  except,"  Ac — it  was 
held  insufficient,  because  it  did  not  state  the  grounds  of  the  deponent's  know- 
ledge (Meads  y.  OUoMon,  18  How.  818). 

a.  A  yerification,  "*  that  he  is  attorney  of  the  plaintift  in  this  action  ;  thai 
he  knows  the  contents  of  the  foregoine  complidnt,  and  that  Uie  same  is  true 
except  as  to  matters  stated  on  Information  and  belief,  and  as  to  those  matters 
he  belieyes  it  to  be  true ;  that  the  grounds  of  deponent's  knowled^  are  the 
admissions  of  the  defendant  to  him,  as  also  from  other  persons ;  and  that  the 
reason  why  the  plaintiflb  did  not  yerify  this  complaint  is  that  they  are  abeent 
from  this  county," — ^held  insufficient  for  not  saying  the  complaint  was  true  to 
the  knowledge  of  the  deponent,  and  that  the  absence  of  that  allegation  waa 
not  supplied  oy  the  subsequent  statement  of  the  grounds  of  his  knowledge 
<TO6a&  y.  Sdfridge,  12  How.  64). 

b.  Where  the  yerification  was  by  an  agent,  who  swore  that  the  fiicts  set  forth 
were  true  of  his  own  knowledge,  and  that  the  reason  of  his  making  the  aJB- 
dayit  was  that  the  facts  were  folly  known  to  him,  and  but  partially  to  the 
plaintiff,  the  yerification  was  held  sufficient,  and  that  it  was  not  neceseary  to 
ftyer  the  absence  of  the  party  when  the  pleading  is  yerified  by  an  agent  hay- 
ing a  fhll  knowledge  of  the  &cts,  and  that  such  an  ayerment  was  only  neces- 
sary when  the  affi&yit  is  made  by  the  agent  on  information  and  belief  (6^0tM* 
iMy  y.  WemUand,  8  Duer,  618 ;  Boet  y.  Langmudfr,  34  How.  49,  reVd  15  Abb.  886). 

&  Where  a  yerification  is  made  by  an  agent  of  the  party,  and  it  appears  the 
party  has  seyeral  agents,  there  is  nothing  which  renders  it  imperatiye  that  the 
yerification  should  be  made  by  the  agent  who  knows  most  about  the  matter 
(Drewri  y.  App^ert,  3  Abb.  165).  The  attorney  in  the  action  may  yerify  on  be- 
half of  his  non-resident  client,  although  It  appear  that  the  client  has  a  resident 
ag^t,  and  that  it  is  through  him  the  attorney  has  obtained  his  instructions  (Id,). 

d.  The  attorney  yerified  the  answer,  and  stated  that  **  deponent's  knauMffe 
of  all  the  material  allenitions  in  the  answer  is  founded  upon  communications 
made  to  him  by  the  defendant  through  his  son,"  that  the  answer  was  true  of 
deponent's  own  knowledge,  except,  £c. — Harris,  J.,  denied  a  motion  to  set 
aside  the  answer,  on  the  ground  that  it  was  defecdyely  yerified,  for  the  reason 
that  where  it  is  doubtful  whether  the  yerification  is  sufficient  or  not^the  bet- 
ter plan  is  to  make  no  question  about  it  and  treat  it  as  sufficient  ( Wilkin  w, 
GUman,  18  How.  335). 

tf.  A  yerification  as  follows  was' held  sufficient :  F.  C.  6.  "  pays  he  is  attorney 
for  plaintiff  in  the  aboye  action,  that  the  foregoing  complaint  is  true  of  his 
own  knowledge,  except  as  to  the  matters  therein  stated  on  information  and 
belief;  and  as  to  those  matters  he  belieyes  it  to  be  true.  That  the  reason  why 
tills  yerification  is  not  made  by  plaintiff  is  that  the  action  is  founded  on  a 
written  instrument  for  the  payment  of  money  only,  and  such  instrument  is  in 
the  possession  of  deponent,  and  that  his  knowledge  is  deriyed  fh>m  said  in- 
strument and  from  information  receiyed  by  deponent  from  plaintiff,  and  that 
the  grounds  of  deponent's  belief  are  the  statements  of  plaintiff  to  deponent** 
{Whselerv.  Chealey,  14  Abb  443). 

/.  A  yerification  as  follows  was  held  insufficient :  J.  W.  B.^ "  says  he  is  one  of 
the  firm  of  B.  &  B.  attorneys  for  plaintiff  in  this,  action,  that  the  for^^ing 
complaint  is  true  to  his  own  knowledge  except  as  to  those  matters  therein 
stated  on  information  and  belief,  and  as  to  those  matters  he  belieyes  it  to  be 
true.  That  this  action  is  founded  on  a  written  instrument  for  the  payment  of 
money  only,  namely  a  promicflory  note,  and  such  instrument  is  in  possession 
of  deponent's  firm,  as  attorneys  for  plaintiff"  (8auUer  y.  Mather,  14  Abb.  440). 

g,  A  yerification  as  follows  was  held  sufficient :  A.  B.  says  "be  is;agent  for 
ddendant  in  this  action,  that  the  foregoing  answer  is  true  to  his  own  know- 
ledge (except  as  to  those  matters  therem  stated  on  information  and  belief  and 
as  to  those  matters  he  belieyes  it  to  be  true).  That  the  reason  why  the  yerifi- 
cation is  not  made  Xrv  defendant  is  that  all  the  all^ations  in  the  answer  are 
within  the  personal  knowledge  of  deponent,  and  not  within  the  personal 
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knoiB^edse  of  defendant"  ilitm  v.  L&ngmdt  15  Abb.  320,  rev'g:  ^  How.  ^ 
Th^  yerincation  would  hare  beensamcient  witfaoot  the  words  in  par^tli^BiB 
(15  Abb.  827,  ruOe), 

«.  In  Bank  of  Mathu  y.  BuU^  14  How.  811,  the  complaint  was  yerifled  by 
the  attorney,  and  after  the  usual  form  of  yerification  by  a  party ;  to  the  yerin- 
cation  was  added :  **  And  deponent  fbrtfaer  says  that  the  drafts  or  bills  of  ex- 
change set  out  in  the  complaint  are  both  in  the  possession  of  deponent,  and 
he  has  heard  defendant  in  taUdTig  of  the  same  admit  or  at  least  assume  that  they 
were  genuine,  and  that  he  had  had  the  money  thereon  firom  the  plaintiff,  and 
the  same  information  has  been  communicated  to  the  deponent  by  the  plaintiff;'* 
held  by  Gould,  J.  to  be  insufScient.  It  gaye  some  pounds  of^^  belief,  but  for 
parti  of  the  complaint  essential  to  the  plaintiff's  nght  of  action,  he  did  not 
profess  to  giye  any  grounds  of  his  belief. 

b.  Where  the  yerification  of  a  complaint  was  by  the  attorney,  and  stated 
that  the  action  was  on  the  official  bond  of  the  defeudant  Allen,  as  sheriff,  &c., 
tlbt  a  certified  copy  of  the  bond  was  in  the  possession  of  the  deponent,  that 
thse  plaintiff  was  not  within  the  county  of  the  deponent's  residence,  but  re- 
fiWed  in  ^he  county  of  M.  and  was  not  capable  of  making  the  yerification,  that 
deponent  had  read  the  complaint  and  knew  the  contents  thereof;  that  th^ 
same  was  true  of  his  owu  knowledge  except  as  to  the  matters  stated  on  infor- 
mation and  belief,  and  as  to  those  matters  he  belieyed  it  to  be  true,  it  was  held 
insufficient  because  it  did  not  set  forth  the  deponent's  knowledge  of  the  &cts 
Btlited  in  the  complaint,  or  the  grounds  of  his  belief  on  the  sublet  (The  People 
y.  AUen^  14  How.  384).  In  a  subsequent  case  {Boston  Locomotive  Wctks  y. 
Wrighty  15  How.  253),  an  action  on  a  promissory  note  against  the  makers  and 
indorsers,  the  answer  was  yerified  by  two  defendants  on  their  own  behalf,  and 
by  one  of  those  *wo,  W.  H.  R.  on  behalf  of  M.  R.,  the  third  defendant,  as  fol- 
lows: ''  says  he  is  agent  for  said  M.  R  and  has  the  cliarge  of  said  M.  R's  busi- 
ness in  said  county,  that  said  M.  R.  does  not  reside  in  and  is  not  now  within 
said  county,  and  deponent  is  more  familiar  with  the  matter  upon  which  this 
action  is  founded  than  said  M.  R. ;  deponent^s  knowledge,  infonuation,  and 
belief  tlierein  bein^  founded  in  communication  with  the  plaintiff's  attorney 
and  others,  and  it  is  for  the  reason  aboye  mentioned  that  this  answer  is  not 
yerified  by  said  M.  R  in  person."  The  plaintiff's  attorney  gave  notice  that 
he  deemed  the  yerification  insufficient,  disregarded  the  answer,  for  such  in- 
sufficiency, and  entered  judgment.  On  motion  to  set  aside  that  judgment,  E. 
Darwin  Smith,  J.,  held  the  yerification  insufficient,  because,  (1)  it  did  not  show 
in  what  way  or  to  what  extent  W.  H.  R  was  agent  of  M.  R  or  for  what  pur- 
pose ;  (2)  W.  H.  R  did  not  profess  to  have  any  knowledge,  or  did  not  state 
a^y  in  respect  to  the  material  allegations  of  the  pleading. 

e.  Verification  by  all  plaintiffis  or  defendants. — ^Where  several  join  as 
plaintiffs,  all  not  united  in  interest  should  verify  the  complaint,  to  render  it 
complete  as  a  yerified  complaint  (Oray  v.  KendaU^  6  Bosw.  666 ;  10  Abb.  70). 
The  rule  is  the  same  with  respect  to  a  complaint  as  to  an  answer.  {Id.)  Where 
one  of  several  parlies  united  in  interest  makes  the  verification,  he  should 
state  that  he  is  acquainted  with  the  facts  {KeUy  v.  Boimnan,  Transcript,  18 
July,  1861 ;  see,  contra,  6  How.  273).  Where  the  maker  and  indorser  of  a  pro- 
missory note  are  sued  together,  the  complaint  being  verified,  if  they  put  in  a 
joint  answer,  it  must  be  verified  by  both,  or. the  answer  will  on  motion  be  held 
to  be  only  the  answer  of  the  defendant  who  verified  it ;  because  the  liefendanU 
are  not  united  in  interest,  so  that  a  yerification  bvjone  would  be  sufficient  for 
hoih  (Andrews  y.  Storms,  ^%Kn^.  mi  \  Alfred  y.WatMns,  1  Code  Rep.  N.  8. 
843 ;  HuU  v.  BaU,  14  How.  305 ;  and  see  Heed  v.  Butler,  2  Hilton,  589). 

d.  And  in  an  action  against  husband  and  wife,  where  the  complaint  is  veri- 
fied, unless  the  wife  is  a  mere  nominal  party,  she  should  loin  with  the  husband 
hi  verifying  the  answer  (Toungs  v.  8edy,  12  How.  897 ;  Heed  v.  BuUer,  2  Hil- 
ton, 589). 

e,  "Writing,  numbering,  and  indorsing  pleadingB.— Pleadings  are  to  be  in 
the  English  language  (2  R  8.  275,  §  9),  l^bly  written,  and  the  folios,  where 
the  pleading  exceeds  two  folios  in  length,  distinctly  marked  (Rules  20  and  66) ; 
the  attorney's  name  and  residence  are  to  be  indorsed.    (Id.  10.) 
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$158.  [135.]  (Am'd  184»,  1851.)  lUfM^of  abodHM.  Par- 
tieidara. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  plead- 
ing, the  items  of  an  account  therein  alleged ;  but  he  shnll 
deliver  to  the  adverse  party,  within  ten  days  after  a  demand 
thereof  in  writing,  a  copy  of  the  account,  which,  if  the  plead- 
ing is  verified,  must  be  verified  by  his  own  oath,  or  that  of  his 
agent  or  attorney,  if  within  the*  personal  knowledge  of  such 
agent  or  attorney,  to  the  eflFect  that  he  believes  it  to  be  true,  or 
be  precluded  from  giving  evidence  thereof.  The  court,  or  a 
' jutfge  tliereof,  or  a  county  judge,  may  order  a  "further 
aoeouttt,"  whea  the  one  delivered  is  defective ;  and  the  couit 
mit/in  all  cases  order  a  bill  of  particulars  of  the  claim  of  either 
par^  to  be  furnished. 

A  "  The  use  of  a  bill  of  paiticalan  is  to  apprise  a  party  of  the  tpedflc  de> 
muidfl  of  his  adversary,  when  the  pleadijifs  are  general  and  leave  uncertain 
what  is  particularly  demanded  "  {The  PeopU  v.  Monroe^  Com.  Pleas,  4  Wend. 
3601  ^  It  should  m  general  contain  a  precise  and  detailed  account  of  the  sev- 
erml  items  which  constitute  the  fi^round  of  the  plaintiff's  demand,  specifying  the 
dates,  somewhat  in  the  nature  of  tradesmen's  bills ;  and  where  there  have  beczi 
mntnal  dealings,  or  payments  have  been  made  on  account,  the  particulars  for 
wl^i^  it  Is  intended  to  give  credit,  and  the  bali^nce  for  which  the  plaintiff 
fl^m  to  recover,  should  also  be  stated  *'  (Bagley's  Pr.  204).  It  "  has  the  effect 
to  restrict  the  proofs  and  Umit  the  recovery  to  the  matters  set  forth  in  it  Ii 
i^'^egarded  as  an  amplilicatiou  of  the  pleading  to  which  it  relates,  and  it  is  t** 
bif  construed  as/arm»7i^««wr<<jf«f.  No  proof  should  be  allowed  of  matter^ 
n(ft  within  the  bill  of  partlcularB  "  {Bounnan  v.  Earle,  3  Duer,  694).  **  A  bill  of 
particulars  is  indeed  considered,  in  some  respects,  an  amplification  of  the  dc> 
df(nulon,  but  it  is  conMered  sufficient  if  it  fairly  apprise  the  opposite  party  of 
tke  nature  of  the  claim,  so  that  there  can  be  no  surprise ''  {Broion  v.  WtUiafW*, 
4  Wend.  868.)  [Except  in  the  sense  that  the  bill  of  particulars  gives  a  cer- 
tain^ to  the  plying,  it  can  scarcely  be  regarded  as  forming  a  part  of  it ;  sec 
JJbm  V.  Howard  (5  Dowl.  488),  and  see  Fc^  v.  Lee,  10  Abb.  143,  in  note  to 
§160,i»rt.] 

bi  It  is  not  the  office  of  a  bill  of  particulars  to  state  the  grounds  upon  which 
the  plaintiff  claims  to  recover,  but  only  to  point  out  the  items  and  particulars 
embraced  in  his  claim,  fo  as  to  identify  them  {Seaman  v.  Low,  4  Bosw.  838) 
It  la  sufficiently  specific  if  it  apprizes  the  opposite  party  of  the  evidence  to  bo 
ofl^ed  (Smiih  v.  Hieka,  6  Wend.  48).  The  several  items  should  be  given  with 
an  practicable  particularity,— the  date  and  amount  and  general  character  of 
each,  as  proposed,  to  be  established  by  proof  on  the  trial  {KeUogg  v.  Ptnne,  9 

How.  my 

e,  A  bill  of  particulars  as  foUows:  to  the  first  count  damages  95,000;  bal- 
aoee  due  on  settlement,  $5,000;  money  received  at  New  Orleans  on  account  of 

Shiintiff,  $5,000,  without  specifying  any  date,  held  insufficient  {Wetmore  v. 
ennye,  1  Barb.  58). 

dL  In  an  action  for  converting  plaintiff's  goods,  the  defendant  is  not  entitled, 
as  of  course,  to  be  fhmiahed  by  plaintiff  with  a  particular  statement  of  tlie 
goods  alleged  to  have  been  converted ;  but  the  court  may,  in  its  discretion, 
cMlfihe  pUntHTto  Aifnish  such  a  statement  {Blachk  v.  NHiaon,  ^  Bosw.  681). 
7to,,caiirt«however»  w^l  not  order  such  a  statement  where  it  appears  tke 
plaintiff  lias  already  fiirhi^ed  the  best  description  in  his  power,  and  thA  the 
defendant  has  better  Itii^bWlidgb  bit  tteMblBtikthttttOiep  (:».7 
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a.  In  an  action  to  recoTer  the  deposit  upon  the  pnr^haae  of  an  estate,  the 
defendant  is  entitled  to  particulars  of  the  objections  to  the  ti^le  ari^g  fh>m 
matters  of  fact,  but  not  those  wliich  are  matters  of  law  {Bobim  v.  Bowand,  1 
Horn  A  Hurl.  105).  In  an  action  for  a  breach  of  warrantyof  soundness,  order 
for  particulars  of  unsoundness  refused  iPuUe  y.  Stephen.  8  i>owL  Pr.  Cas.  T71 : 
«M:&W.814). 

b.  After  a  dissolution  of  a  partnership  and  an  action  brought  by  ihe  partner 
entrusted  with  the  settling  of  the  business,  i^inst  his  co-partner  for  an  ac- 
count, the  court  will  not  order  a  general  bill  ofparticulars  to  be  furnished.  Bat 
if  in  such  a  case  the  complaint  states  claims  not  evidenced  by  the  books  of  the 
firm,  and  particulars  of  such  claims  are  sought,  the  application  should  be  »e> 
cial,  and  directed  to  the  specific  transactions  of  wliidi  particulars  are  sought^ 
and  the  moving  affidavits  should  state  the  ^rounds  creating  the  necessity  for 
the  application  (Depew  v.  Leal,  5  Duer,  668). 

6.  A  plaintiff  is  not  bound  to  furnish  particulars  of  set-of^  or  pavmoits  by 
defendant,  with  which  he  (plaintiff)  volunteers  to  credit  him  (aefendant)  in 
his  complaint  (TFt^Ztamf  v.  Shaw,  4  Abb.  209 ;  Oile»  v.  BeU,  15  Abb.  885),  and 
where,  from  the  nature  of  the  action,  the  knowledge  of  the  &cts  on  whi<^ 
the  plaintiff's  claim  rests  is  more  with  the  defendant  than  with  the  plaintiff^ 
the  latter  will  not  bo  required  to  fiimish  a  bill  of  particulars  (Toung  v.  JM 
MoU,  1  Barb.  80).  In  an  action  to  recover  damages  for  causW  death  by 
wrongflil  act,  the  court  refhsed  to  order  the  plaintiff  to  fhmish  a  bill  of  par- 
ticulars {Murphy  v.  Kipp,  1  Duer,  659).    . 

d.  An  order  on  the  plaintiff 'to  deliver  a  bill  of  particulars  of  the  account 
mentioned  in  the  complaint  within  a  time  specified,  and  with  a  stay  of  pro- 
ceedings, does  not  operate  c^r  §e  to  extend  the  defendant's  time  to  answer  (PtaU 
V.  Townsend,  8  Abb.  9 ;  5  Duer,  668). 

e.  The  fhither  account  which  this  section  permits  to  be  called  for,  may  be 
enforced  by  motion  after  all  the  pleadings  are  put  in,  and  any  time  before 
trial  {Yates  v.  BtgeUno,  9  How.  186). 

/.  After  a  demand  of  a  copy  of  the  account  and  one  is  delivered,  if  the  de- 
fendant is  not  satisfied  therewith,  he  should  move  for  a  ftirther  account ;  but 
he  cannot  then  move  to  have  the  complaint  made  definite  and  certain  {MoKm- 
ney  v.  MeKinney,  12  How.  22). 

g.  When  an  account  is  furnished  in  piiFSuance  of  a  demand  which  is  deem- 
ed defective,  the  order  requiring  a  more  particular  statement  of  the  accotut, 
should  point  out  the  parts  or  items  in  respect  to  which  a  ftirther  aocotmt  is  re- 
quired (KeOogg  v.  Fatney  8  How.  829). 

A  The  better  practice  is,  for  a  party  who  intends  to  preclude  his  adversary 
flrom  proving  an  account  on  the  erotmd  that  he  has  not  complied  with  a  de» 
mand  or  an  order  for  the  particulars  of  such  acootmt,  to  apply  for  an  order  to 
that  effect  btfare  the  trial,  so  as  to  have  the  question  setUed  prior  to  the  trial 
(Id.) 

i.  A  party  claiming  on  an  account  stated  who  refhses  to  fhmish  the  itema 
of  his  demand,  should  be  precluded  from  giving  evidence  of  such  items  fhr- 
ther  than  may  be  necessary  to  prove  the  settlement  of  the  sum  due  {€Mng$  t. 
PMten,  17  Abb.  889). 

J.  The  reftisal  of  the  court  to  allow  a  party  to  serve  a  bill  of  particulara 
alter  his  tUne  to  do  so  has  expired  is  not  reviewable  on  appeal.    (Jo.) 

k.  A  bill  of  particnlars  forma  no  part  of  the  record  IKreiss  v.  SeUaman,  8 
Barb.  440). 


§  159.  [136.]     Pleadings^  how  construed. 

In  the  ConBtruction  of  a  pleading  for  tho  purpose  of  determ- 
ining its  effect,  its  allegations  ahall  be  liberally  construed  with 
a  view  of  substantial  jtistice  between  the  parties. 
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a.  The  code  by  reqniriiig  pleadings  to  be  iibermHy  constnied  docs  not  mean 
that  sabstantial  averments  may  be  omitted  and  the  omission  disregarded 
(Koen^  V.  NaU,  3  Hilton,  834 ;  iSpear  v.  Douming.M  Barb.  523 ;  18  Abb.  487). ' 
A  Termed  pleading  most  be  construed  so  as  to  make  all  its  parts,  If  possible, 
harmonize  with  each  other  {Ryle  t.  Harrington^  4  Abb.  421). 

b.  Words  used  in  a  pleading,  as  in  a  contract,  should  be  construed  according 
to  their  popular  sense  ( Woodbury  v.  Saekrider,  2  Abb.  405 ;  Mann  v.  Morewooa^ 
5  Sand.  557) ;  but  a  pleading  must  be  construed  according  to  what  it  sa3rs,  and 
not  what  the  pleader  intended  (6  HUl,  240;  Oould  v.  OUus,  19  Barb.  185). 
"  The  law  does  not  presume  that  a  party's  pleadings  are  less  strong  than  the 
facts  of  the  case  will  warrant "  {Cruger  v.  Ths  Hudson  River  RR  Co.,  "2  Ker- 
nan,  201 ;  Koenig  y.  Nott,  2  Hilton,  824) ;  and  where  the  plaintiff  so  frames  his 
complaint  as  to  render  it  doubtful  whether  he  intends  to  rely  on  a  cause  of 
action  on  tort  or  contract,  that  construction  should  prevail  which  is  most  un- 
ftvorable  to  the  plamtiff  (iJiiWcr  v.  WhiUock,  12  How.  212;  see  Hunger  v.  HeM, 
28  Barb.  75) ;  when  the  statement  of.  facts  in  a  complaint  will  support  either 
of  two  actions,  and  it  is  doubtful  which  the  pleader  intended,  the  demand  for 
judgment  and  and  the  summons  may  be  consulted  with  a  view  of  ascertaining 
which  action  was  intended  {Badgers  y.Rodgers,  1 1  Barb.  596 ;  Chambers  Y.Lewis,  2 
HUton,  591 ;  10  Abb.  208 ;  11  Abb.  210 ;  Comes  v.  Harris,  1  Coms.  228).  And 
where  the  complaint  was  so  framed  that  it  was  a  matter  of  doubt  whether  it 
was  intended  as  consisting  of  one  or  of  two  causes  of  action,  but  it  contained 
allegations  constituting  a  cause  of  action  on  contract  and  a  cause  of  action  for 
a  tort,  held  that  all  the  allegations  not  material  to  the  cause  of  action  on  con- 
tract might  be  struck  out  as  Irrelevant  or  redundant  (Hunter  v.  Powell,  15  How. 
221).  Qenerally  where  an  equivocal  or  ambiguous  expression  is  used,  it  is  to 
be  construed  aj^nst  the  parihr  using  it  (18  Eng.  Com.  Law.  Rep.  175 ;  80_tei 


%^ ; Bates Y.ilosekrans,2S  How.  96;  Beach  v.  Bay  State  Co.,  10  Abb.  71); 
but  if  the  opposite  party  ple^  over,  then  that  construction  is  to  be  adopted 
which  will  support  the  previous  pleading.  (Id.)  In  AUen  v.  Patterson  (8  Sel- 
den,  480),  the  court  remarked,  **  it  is  said  that  ever^  thing  shall  be  taken  most 
strongly  against  the  party  pleading,  or  rather  that  if  the  meaning  of  the  words 
be  eqmvocal  they  shall  be  construed  most  strongly  against  the  party  pleading 
them;  for  it  is  to  be  intended  that  every  person  states  his  case  as  favor- 
able to  himself  as  possible.  This  must  be  taken  with  somd  qualification ; 
for  the  language  of  a  pleading  is  to  have  a  reasonable  intendment  and  con- 
struction ;  and  when  a  matter  is  capable  of  different  meanings,  that  shall  be 
taken  which  will  support  the  pleading,  and  not  the  other  which  will  defeat 
it;"  and  see  Sheddan  v.  Patrick  (28  Eag.  Law  and  Eq.  R,  68).  It  is  not  com- 
petent to  the  party  pleading  to  insist,  to  the  prejudice  of  his  opponent,  upon  a 
construction  that  will  make  his  pleading  bad  (Moore  v.  ForeUr,  5  Com.  B.  220 ; 
and  see  5  Beav.  41 ;  8  itl  284;  2  Myl.  &  Cr.  145).  The  law  will  not  assume  in 
&vor  of  a  party  anything  he  has  not  averred  (Cruger  v.  Hudson  Bieer  R  R 
Co.,  2  Keman,  201). 

c  Where  the  parties  go  to  trial  on  an  issue  of  fact,  the  pleadings  objected 
to  will  be  construed  wi&  greater  liberalitv  than  where  the  objection  has  been 
pointed  out  by  demurrer  ^  J6hn  v.  Narthrup,  28  Barb.  26 ;  and  see  Cody  v. 
AUen,  22  Barb.  894 ;  see  anU,  p.  804  d) ;  or  motion  ( WaU  v.  Buffalo  Water  Works, 
18  N.  Y.  119). 

d,  (General  statements  in  a  complaint,  which  are  evidently  qualified  and  in- 
tended to  be  qualified  by  subsequent  parts,  must  be  taken  accordingly  with 
inch  qualification,  and  not  as  absolutely  as  if  the  qualification  were  not  added 
(Page  v.  Boyd,  11  How.  416).  A  general  allegation  followed  by  a  specific  one 
is  governed  by  the  latter.  And  although  the  specific  allegation  is  unnecessary,  * 
yet  having  been  made  and  the  general  allegation  bein^  qualified  by  it,  it  can- 
not be  rejected  as  surplusage ;  thus  where  the  condition  was  that  all  suits  in 
the  supreme  court  were  to  be  discontinued,  meaning  three  ejectment  suits  in 
'the  name  of  P.  M.  H.,  one  against  Norman  P.,  one  against  Nelson-  P.,  and  one 
against  b.  D.,  and  the  allegation  of  performance  was  that  all  suits  in  the  su- 
Dreme  court  were  discontinued,  as  in  the  condition  of  said  bond  stipulated 
meanhig  these  ^ectment  soits  in  the  name  of  P.  M.  H.  against  Nelson  P.  and 
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one  agAinat  ft  J>^  nothing .beiDg  said  aa  to  the  sait  agahiat  Norman  P».and  it 
•not  appearing  to  have  been  in  any  way  diaoontinued,  it  was  held  on  demurrer 
allying  for  quiae  that  the  complaint  did  not  ahow  performance  of  the  stipala-' 
tiona  aa  to  the  suit  of  Norman  P.,  that  the  demurrer  was  well  taken  and  that 
the  complaint  was  defective  (flateh  y.  Bset,  23  Barb.  575). 

'1.  Where  there  is  an  averment  of  a  lenil  conclusion  at  variance  with  an 
admitted  fnc(,  the  fact  will  be  regarded  and  the  legal  conclusion  disregarded 
[Jorufa  V.  The  Phxnix  Bank,  4  8elden»  285 ;  Robinson  v.  Btmart,  10  N.  Y»  189) ; 
ind  the  averment  of  a  mere  conclusion  without  any  fact  to  warrant  it,  is  ii- 
ways  disregarded  (8chmk  v.  Naylor,  2  Duer,  678 ;  and  see  Mann  v.  Morewood, 

5  Sand.  566;  Oarr  v.  Selden,  4  Corns.  91 ;  mUe  v.  Woffe,  16  N.  Y.  180; 
Burratt  v.  Bowen,  21  How.  878) ;  and  this  has  been  held  of  an  allegation  that 
the  defendant  ia  indebted  or  remains  indebted  {Chamberlain  v.  Ka^flar^  2  £.  D. 
Smith,  189);  that  a  defendant  was  liable  under  a  special  contract  {Lewie  v. 
Acker,  11  How.  163) ;  that  an  instrument  was  a  mortgage  {Faiiitanke  v.  Btoom- 
field,  2  Duer,  854) ;  and  so  of  the  allegation  **  unlawfully  converted "  (id. 
354),  or  that  an  obstruction  was  a  flagrant  nuisance  {Hentat  v.  L.  L  R.  R  Co.,  13 
Barb.  647,  and  see  in  note  to  §  160,  post.  Decker  v.  Matthews  (2  Kernan,  881), 
8L  John  V.  Chrifflih  (1  Abb.  40). 

h.  A  positive  denial  of  fraud  in  an  answer,  will  not  prevail  against  admis- 
sions in  the  same  answer  of  facts,  which  show  that  the  transaction  was  fhiudu- 
lent  {Robinaop  v.  StewaH,  10  N.  Y.  189 ;  and  see  Wiffhi  v.  PreseaU  (2  Barb. 
198);  Dj/ki^s    .  Woodward  (7  How.  318). 

e.  A  complaint  which  alleges  that  **  the  sheriff  suffered  and  permitted  such 
person  to  escape  and  go  at  large,**  states  a  voluntary  and  not  a  negligent 
escape  {Looeey  y.  Orser,  4  Bosw.  ^1). 

(i.  In  an  action  for  damages  caused  by  defendant  negligently  leaving  a  ditch 
in  a  tiighway  open,  the  complaint  stated  that "  plaintiff  fell  into  it  without  anv 
fault  or  want  of  care  on  his  part.*'  The  answer  denied  "  that  the  plaintin 
without  any  fault  or  want  of  care  did  fall  therein.**  This  was  construed  to 
put  in  issue  the  &Hing  into  the  ditch  as  well  as  the  exercise  of  proper  care  by 
the  plaintiff  (H^oiZ  v.  Buffalo  Water  Works  Co.,  18  N.  Y.  119). 

e.  Where  a  party  is  shown  to  be  the  owner  of  property,  on  a  certain  day  it 
need  not  be  allegcKl  that  he  continued  such  owner,  the  fact  of  his  continuing 
to  be  owner  will  be  presumed  and  need  not  be  alleged  {Van  Rensselaer  r. 
Bonesteel,2iB&Th.9ee), 

/'.  There  is  in  substance  no  difference  between  an  averment  that  by  meana 
certain  specified  fhiuds  of  defendants  (wliich  are  charged  to  have  been 
practiced  with  intent  to  defraud  the  public  generally),  the  plaintiff  was  in- 
duced to  make  and  did  make  a  particular  purchase,  and  an  averment  that  de- 
fendants, by  means  of  the  same  frauds,  inducec^  plaintiff  to  make  such  pur- 
chase {Cross  V.  SaekeU,  2  Bosw.  618). 

f.  An  averment  in  pleading  that  an  agent  acted  bv  due  authority,  is  sns- 
tamcd  by  proof  of  subsequent  ratification  {Hopt  v.  Thompson's  Executors,  19 

h.  To  state  in  a  pleading,  the  nature  and  source  of  the  information  upon 
which  the  party  relies  in  making  an  averment  on  information  and  belief,  aoes 
not  vitiate  the  alle^tion,  nor  does  prefixing  the  word  therefore  to  an  allega- 
tion render  the  allegation  the  less  an  allegation  of  &ct  {Borrotee  v.  MObtmk, 

6  Abb.  28 ;  see  ante,  p.  196  dti). 

f.  A  complaint,  stating  a  promissory  note,  whereby  the  maker  promised  to 
pay  tlie  defendants  named,  "  trading  and  doing  busmcss  under  the  partner- 
abip  name  or  firm  of  G.  J.  &  Co.,  and  that  said  note  was  duly  indorsed  by 
said  defendants  by  their  said  partnership  name,  sufficiently  avers  the  partner- 
ship ;  an  answer,  denying  **  the  indorsement  in  the  complaint  alleged,**  (jtoea 
not  put  the  partnership  in  issue  {Anahle  v.  ConkUn,  25  N.  Y.  470). 

j.  An  allegation  that  the  statement  was  published  ''  with  an  intent  to  dd- 
fhmd  those  who  might  become  purchasers,**  held  not  to  mean  a  atatemont  to 
datraud  the  poUio  generaUy  (Morse  v.  Smf,  19  How.  276X 
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CL  Hie  ^Mitkm  Uiftt  nJtoiradyit  mfasciilvd  to  m  m^j  sbtntaf  aCodc 
implieB  that  defendants  were  owDen  of  those  shares  \O9iego  Ptink  ltd,  Co. 
V.  Ru<f,5How.S90). 

b.  An  allesratioD  "  that  Abner  Banford  was  wpolnted  to  collect  the  monej 
*  *  *  and  that  no  personal  demand  was  made  by  the  said  Abner  Banford/* 
does  not  imply  that  no  personal  demand  wob  nuule  by  any  person  authorized 
to  receiye  the  sum  demanded,  and  other  than  the  said  Abner  Sanfbrd  "  (Mania 
V.  Mayor  of  N.  T.,  4  Selden,  132). 

c  An  allegation  that  plaintiCTs  intestate  was  in  the  employ  of  defendants 
4M  an  engineer  upon  their  locomotive  while  it  was  in  their  service,  was  held 
soflSdent  to  show  the  relation  of  master  and  servant  between  the  parties  (MMSL- 
Ian  V.  Saratoga  Rlroad  Co.,  20  Barb.  452). 

d.  From  an  allegation  t^at  plaintiff  was  the  owner  and  entitled  to  certain 
xeal  estate  it  cannot  be  inferred  that  be  ever  was  in  possession  of  such  real  es- 
tate {Carpenter  v.  StiUweU,  3  Abb.  460). 

e.  In  an  action  on  a  policy  of  insurance  against  tire,  proof  that  lliere  was 
no  ibrce-pump  in  the  buildup  destroyed,  is  admissible  under  an  allegation 
in  the  answer  that  the  plaintiff  on  his  application  for  insurance  warranted 
that  the  buUding  contained  such  force-pump,  and  that  be  removed  the  same 
before  the  fire  {McCmnber  v.  The  Oraniie  In*.  Co.,  15  N.  Y.  495). 

/.  An  allegation  that  certain  drafts  were  accepted  by  a  corporation,  by  their 
treasurer,  includes  an  averment  of  authority  to  the  treasurer  to  acdcpt  tho 
drafts  {Poi'iridge  v.  Badger,  25  Barb.  146). 

ff.  Where  it  was  dleged  that  there  was  an  instrument  in  writing  purporting 
to  be  the  last  will  and  testament  of  J.  M.,  deceased,  and  to  be  duly  executed 
bj  him  and  attested  as  such,  that  tbe  instrument  was  admitted  to  probate  as  a 
will,  of  real  and  personal  estate ;  that  letters  testamentary  were  issued,  and 
that  the  persons  named  as  executors  qualified,  it  was  held  that  the  allega- 
tion was  in  substance  and  effect  "  not  only  that  there  was  an  instrument  in 
writing  which  purported  to  be  a  will  and  to  be  duly  executed  and  attested  as 
snch,  but  that  l^  the  decree  of  the  proper  court  having  jurisdiction  in  suqh 
matters,  it  had  been  adjudged  and  declared  that  there  is  a  will  (Mason  v.  Jonea, 
13  Barb.  407). 

h.  Where  the  covenant  was  that  the  legislature  had  a  right  to  conv^,  and 
the  breach  was  that  the  legislature  had  no  authority  to  convey,  held  sufficient; 
{Fkteher  v.  Peek,  6  Cranch,  87 ;  2  Code  R  816 ;  2  Curtis,  830). 

i.  Where  a  deed  is  set  up  in  an  answer,  it  is  not  sufficient  to  say  it  was  "  ex- 
ecuted in  due  form  of  law  :**  delivery  and  acceptance  also  must  be  averred 
(WM^eke  v.  Fiske,  8  Edw.  Ch.  131 ;  and  see  19  N.  Y.  282 ;  80  Barb.  492). 

j.  Knowledge  of  the  party  moans  of  the  party  making  the  contract  (Tlkk- 
man  Y.  Jtlmm,  1  Horn  &  Hurl.  153 ;  3  M.&  W.  617).  Where  the  plaintiff 
avers  facts  amounting  to  an  excuse  for  not  giving  notice  of  non-pavment,  and 
proves  such  facts  on  the  trial,  he  may  recover  although  he  has  alSb  averred 
notice  and  gives  no  proof  thereof  TPhe  latter  averment  may  be  regarded  as 
surplusage  (Pt0-d^ase  v.  Maitison,  6  Duer,  587). 

k.  The  words  "  as  such  attorney"  amount  to  nothing,  as  it  is  a  question  of 
construction  upon  the  facts  whether  or  not  the  employment  was  in  that  char- 
acter (El  parte  Webb,  1  New  Pr.  Cas.  213). 

L  ^legation  of  making  a  written  instrument  Implies  a  delivcrjr  (Prifidle  v. 
Carulhers,  15  N.  Y.  426) ;  allegation  that  defendant  accepted  implies  a  due  ac- 
ceptance (Graham  v.  Maehado,  6  Duer,  514  ;  B'k  of  fjOwviUe  v.  EdwardB,  216); 
no  award  means  no  valid  award  (Dresfter  v.  Stanafield,  14  M.  &  W.  822) ;  no 
memorial  means  no  valid  memorial  (Uicks  v.  CroAktieU,  3  M.  <&  W.  77) ;  taking 
means  an  unlawful  taking  (CkUde  v.  Hart,  7  Barb.  872);  conversion  means 
wrongful  conversion  (Young  y.  Owp^r,  20  Law  Jour.  R  Ex.  136;  6  Ex.  62); 
indorted  means  lawfully  indorsed  (Mechanics  B'k  Amo.  v.  Spring  Valley  Shot 
Co.,  25  Barb.  521 ;  and  see  Price  v.  MeClace,  6  Duer.  544;  B**  <?f  Qeneta  v.  Gur 
Uek,  8  How.  57) ;  and  indudes  delivery  (Rk  of  LowwUe  v.  Edwards,  11  How. 
S10 ;  see  8  M.  'li^  W.  4d4) ;  erUry  on  land  means  Uiwful  entry  (Tumwr  v.  MeCariliy, 
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4  E.  D.  Smith,  248) ;  dM  impliea  **  a  sale  and  detivery''  (Olark  y.  Meig$,  18  How. 
407);  negligence  includes  gross  as  well  as  ordinary  negligence  (N<)Uon  v.  WeiL 
B.  M,  Gc!rp.,  15  N.  Y.4S0;JSdgert(m  y,  N.  T.  it  Harlem  It  a.  35  Barb.  SaW; 
cvervaymint  means  an  overpayment  in  money  (Mann  v.  Moretooody  5  Sand.  557i ; 
eole  heir  at  law  implies  heirship  and  only  heir  {8t,  John  v.  NorUirup^  23  Barb.  36) ; 
«^7tA2  means  made,  applied  to  a  promisor^  note  (Pries  y.  McClave^  6  Duer,  544 ; 
Rk  cf  Oeneva  y.  OuUck,  8  How.*  57) ;  lease  m  tor&ing  means  a  parol  lease  (  Vemam 
V.  Smith,  15  N.  Y.  382);  fumished  proof  (7f  interest  does  not  imply  an  interest 
(WHUams  y.  Ins.  Go.  ofjf.  A.,  9  How.  874);  stating  the  recovery  of  a  judg- 
ment and  that  it  is  a  lien,  implies  that 'it  was  docketed  (Gady  y.  Allen,  22 
Barb.  894). 

a.  To  what  parlod  of  time  allegations  Ip  pleadings  refer. — ^The  allega- 
tions in  a  pleading,  in  the  absence  of  any  averment  to  the  contrary,  are  con- 
strued as  referring  to  the  time  when  the  pleading  is  verified  or  served,  and 
not  to  the  time  when  the  action  was  commenced,  or  the  accrual  of  the  cause 
of  action  (Fisher  v.  I^brd,  12  AdoL  &  El  654 ;  Faithful  v.  Ashiey,  1  Q.  B.  188 ; 
Prindle  v.  Garutliers,  16  N.  Y.  426 ;  Wheder  v.  Heermans,  8  Sand  Ch.  597 ;  Riee , 
V.  OGonner,  10  Abb.  862).  To  an  allegation  of  the  complwnt  that  the  defend- 
ant is  the  owner,  an  allegation  in  the  answer  that  he  u  n^  the  owner,  was  held 
uncertain,  and  that  it  should  go  further  and  all^  that  he  was  not  such  owner 
at  the  time  of  the  commencement  of  the  action  (martin  v.  Kanotise,  2  Abb.  829 ; 
see  Dendy  y.  Pbtcell,  8  M.  &' W.  442 ;  MoUan  v.  Torrance,  9  Wheat.  537 ;  War- 
wick Y.  Beswiek,  10  B.  &  C.  676;  j5^  Y.Weeks,  2  Den.  222;  ante  p.  292  a). 


§  160.  [137.]  (AmM  1849.)  Irrelevant  ar  redundant.  In- 
definite or  uncertain. 

If  irrelevant  or  rednndant  matter  be  inserted  in  a  pleadings 
it  may  be  etrijcken  out,  on  motion  of  any  person  aggrieved 
thereby.  And  when  the  allegations  of  a  pleading  are  bo  in- 
definite or  uncei*tain  that  the  precise  nature  of  <the  charge  or 
defence  is  not  apparent,  the  court  may  require  the  pleading  to 
be  made  definite  and  certain  by  amendment. 

h.  It  has  been  doubted  whether  this  section  relates  to  defences  which  con^i 
of  mere  denials  (Otis  y.  Boss,  8  How.  195) ;  or  to  demurrers  (Smith  v.  Drown,  6 
icl888): 

c.  Redundant.— Redundant  and  irrelevant  are  not  equivalent  terms.  Mat- 
ter whidi  is  irrelevant,  it  is  true,  is  also  redundant:  but  Uie  converse  is  by  no 
means  true.  A  needless  repetition  of  material  averments  is  redundancy ;  al> 
though  the  &cts  averred,  so  &r  from  being  irrelevant,  may  constitute  the 
whole  cause  of  action  (Bowman  v.  Sfveldon,  5  Sand.  660).  Allegations  of  ag- 
gravating circumstances  in  an  action  for  malicious  prosecution  held  not  to  be 
redundant  (Brockteman  v.  Brandt,  10  Abb.  141) :  held  contra  in  action  for 
breach  of  promise  of  marriage  (Smith  v.  Waits,  7  How.  227 ;  and  see  ante,  p. 
000).  Where  to  a  complaint  alleging  want  of  probable  cause,  the  answer  aher 
denying  the  allegation  of  the  complaint,  set  up  as  a  defence  that  defendant 
had  probable  cause,  held  that  the  latter  defence  was  redundant  (Bost  v.  Har- 
ris, 12  Abb.  446;  see  Benedict  v.  Seymour,  6  How.  803). 

d.  Irrelevant.— Matter  is  irrelevant  in  a  pleading  which  has  no  bearing  on 
the  subject-matter  of  the  controversy,  and  cannot  affect  the  decision  of  the 
court  (Jmnicotti  v.  LauniU,  1  Code  Rep.  N.  8.  121 ;  Stafford  v.  Mayor  of  Al- 
bany. 6  Johns.  25 ;  Van  Bensselaer  v.  Brice,  4  Paige.  177 ;  Ptrrine  v.  Farr,  2 
Zab.  866;  Z<J«  BkY.  Kitehing,  11  Abb.  485;  CfaM  v.  Palmer,  17  Abb.  196). 
Ifmaterial  only  as  affecting  the  damages  (2200t  v.  Foster,  9  How.  87),  or  the 
costs,  it  is  not  irrelevant  (Van  BensseUur  v.  Briee^  4  Paige,  177).  Hence,  the 
true  teat  of  the  materiality  of  averments  sought  to  be  stnick  out  is,  to  inquire 
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whetner  soch  ayennents  tend  to  constitate  a  cause  of  action  or  defence,  and  it 
they  do,  they  are  not  irrelevant  (IngermU  v.  IngenM^  1  Code  R  102 ;  AwHU  t. 
Tofylar,  6  How.  476 ;  1  Code  Rep.  N.  S.  404 ;  Minor  v.  Terry,  6  How.  208). 

a.  Where  a  fact  is  stated  in  a  pleading,  which  of  itself  constitutes  a  cause  of 
action  (or  a  defence  to  the  action),  the  intent  to  rely  upon  it  is  a  necessar)^  in- 
ference. No  all^tion  to  that  effect  is  requisite,  and  if  made  it  is  irrelevant 
and  redundant  (Bridge  v.  Paymn,  5  Sand.  216). 

e.  If  a  defence  is  suflflcient  in  itself,  it  will  not  he  rendered  irrelevant  by 
being  united  with  another  in  the  same  answer.  Thus,  in  an  action  to  recover 
possession  of  personal  property,  an  answer  which  set  up  as  a  first  defence  a 
denial  of  any  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
plaintiff's  title,  and  as  a  second  defence  a  claim  of  lien  for  advances  made'  on 
Uie  property, — it  was  held  Uiat  the  second  defence  did  not  render  Uie  first 
irrelevant  O'ownttnd  v.  PUUt,  5  Abb.  827). 

tL  A  defence  is  not  irrelevant  or  redundant  because  it  contains  matter 
which  may  be  proved  under  a  general  denial  (HoQenbeek  v.  Olow,  9  How.  292 ; 
see  however  Benedict  v.  Seymour,  6  How.  304). 

e.  If  a  party  make  distinct  though  immaterial  allegations,  and  in  a  traversa- 
ble form,  he  cannot  move  to  strike  out  his  adversaries'  pleading  t&^^g  issue 
Uiereon  {King  v.  Utica  Ins.  Co.  6  How.  485 ;  and  see  Anon.  2  Code  Rep.  67  • 
Donm  V.  Binsmore,  20  How.  503). 

/.  Where  the  plaintiff  applies  to  strike  out  a  denial  as  being  a  denial  of  an 
immaterial  allegation, — in  such  a  case  it  seems  a  good  test  to  ask  the  plaintiff 
if  he  will  consent  to  strike  out  the  alle^tion  In  Ms  complaint ;  if  he  consent, 
then  to  grant  his  application ;  if  he  will  not  consent,  then  to  denjr  his  appli- 
cation. Such  a  course  is  suggested  by  the  cases  of  Cutis  v.  Sumdge  (9  Q.  B. 
1015;  4  Dowl.  &  L.  642;  11  Jur.  5^);  and  TaUie  v.  TaUis  (16  Jur.  744;  21 
Law.  Jour.  Rep.  N.  S.  Q.  B.  269 ;  11  Eng.  Law  and  Eq.  Rep.  457).  In  a  note 
to  TaUis  V.  Tauis  (18  Eng.  Law  &  £q.  R  154)  it  is  said,  it  is  not  a  general  rule 
of  practice,  that  where  the  plea  traverses  an  allegation  in  the  declaration,  and 
the  plaintiff  demurs  to  the  plea,  the  plaintiff  wiU  be  put  to  bis  election,  whe- 
ther the  demurrer  shall  be  set  aside  as  frivolous  or  the  alle^tion  traversed  be 
struck  out ;  though  this  will  be  done  if  the  plaintiff's  pleading  appear  to  be 
so  framed  as  to  entrap  or  unfairly  perplex  the  defendant. 

g.  After  stating  the  facts  on  which  the  pleader  relies  to  establish  his  cause 
of  action  or  defence,  it  may  sometimes  be  necessary,  to  ensure  certainty,  to  add 
the  conclusion  which  he  draws  from  such  facts ;  but  the  statement  of  such  con- 
clusion will  never  vitiate  the  pleading,  and  probably  would  not  be  struck  out 
as  redundant.  Thus,  where  a  complamt,  after  stating  the  facts,  pr6ceeded : 
"  Whereupon  the  plaintiff  becaihe  entitled  to  the  possession  of  the  said  note," 
the  court  said,  "  It  was  probably  not  necessary  to  state  this  conclusion  upon 
the  fects  stated ;  but  it  can  do  no  harm  "  (Becker  v.  Matthews,  2  Kernan,  321 ; 
Qouid  V.  WiUiams,  9  How.  61).  And  by  Roosevelt,  J.  (St.  John  v.  Griffith,  1 
Abb.  40) :  "I  see  no  objection  to  the  plaintiff's  stating,  in  addition  to  the  fact, 
what  he  considers  to  be  it^  legal  effect ;  such  a  statement  may  or  may  not  be 
an  *  unnecessary  repetition,'  according  to  circumstances."  (See  Meyer  v.  Collem, 
28  Barb.  280 ;  Boujs  v.  Hotchkiss,  10  N .  Y.  Leg.  Obs.  287 ;  Lee  Bank  v.  Kitching, 
7  Bosw.  664 ;  11  Abb.  489 ;  where  such  an  allegation  was  held  to  be  irrelevant.) 

A.  An  allegation  that  "  the  said  H.  has  sometimes  pretended  that  he  furnished 
the  said  C.  &  C.  the  means  to  pay  the  said  draft,  or  repaid  them  therefor ;  but 
such  allegation  is  untrue,  and  all  monejrs  received  bv  them,  said  G.&C,  from 
said  H.  to  be  applied  in  any  way  towards  such  draft,  were  the  proceeds  of  a 
discount  of  a  new  draft,  upon  said  C.  &  C."  &c.— was  struck  out  as  irrelevant 
(Clark  V.  HaruDood,  8  How.  470).  In  an  action  against  an  endorser  of  a  note, 
an  answer  that  the  defendant  did  not  receive  the  notice  of  presentment  and 
dishonor,  would  be  irrelevant  {Edgerton  v.  Smith,  3  Duer,  614). 

♦'.  Where  a  plaintiff  has  an  option  either  to  sue  on  contract  or  tort,  and  he 
elects  to  sue  on  contract  in  the  form  for  money  received  to  plaintiff's  use,  all 
allegations  as  to  fraud  on  the  part  of  the  defendant,  in  reference  to  the  alleged 
21 
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cause  of  action,  are  redundant  and  irrelevant  (^Ssflor  y.  Bage,  12  How.  681 ;  18 
m2.  280 ;  X09  V.  EHa»,  8  Sand.  786 ;  and  see  Lamoreaux  y.  AUantic  Mat,  In$,  O?., 
8  Duer,  681). 

&  In  an  action  to  recover  poeseesion  of  chattels,  an  answer  denjrine  plain- 
tift*s  title  and  then  averring  that  the  chattels  were  deposited  by  plaintiff  vrith 
defendant  as  collateral  security  for  moneys  advanced  and  still  due,  was  held 
not  objectionable  as  containing  redundant  or  irrelevant  matter  (Tmotuend  v. 
PUUt,  8  Abb.  325X 

e.  Uncertainty. — Wherever  the  pleader  desires  to  show  a  conclusion  differ- 
ent from  that  which  the  law  would,  prima  fade,  draw,  he  must  state  the  fiicte 
which  remove  such  prima  fade  conclusion ;  but  i^  instead  of  stating  the  focts, 
the  pleader  merely  states  the  conclusion,  the  fault  is  uncertainty,  not  insuffl 
clency,  and  the  remedy  of  the  opposite  party  is^  by  motion,  to  have  the  plead- 
ing made  certain,  by  amendment  (Martm  v.  Kanouee^  11  How.  668 ;  2  Abb. 
827 ;  see  iSiu>  V.  TTatxffM^rtA,  4  Coms.  258). 

dL  Tima.~If  the  Hme  when  a  fact  happened  is  material  to  constitute  the 
caiise  of  action,  it  should  undoubtedly  be  stated.  The  &ct  without  the  time 
would  be  insufficient  to  constitute  the  cause  of  action ;  but  if  the  time  is  im- 
material, a  demurrer  will  not  lie  for  omitting  to  state  it  {The  People  v.  Ryder, 
2  Eeman^  489 ).  The  remedy  is  by  motion  to  make  the  pleading  definite  and 
certain  (Id, ;  and  see,  to  the  same  effect,  Barnes  v.  MatUatmy  6  Bm-b.  878 ;  Ncuh 
V.  Br<nm,  18  Law  Jour.  Rep.  N.  8.  [C.  P.],  62;  Payne  v.  Banner,  15  id.  227 ; 
MarshaU  v.  PaweU,  8  Law  Times  [Q.  B.],  159 ;  and  18  Jurist,  126).  The  day  on 
which  it  is  alleged,  in  pl^ding  under  a  videlicet,  that  an  act  is  done,  is  usu- 
ally immaterial ;  and  ii  a  day  stated  under  a  videlicet  is  inconsistent  with 
any  allegation  of  the  pleading,  the  allegation  of  the  day  may  be  regarded  as 
surplusage  (Lester  v.  Jeioetty  1  Kcman,  460 ;  Lyon  v.  Otark,  4  Selden,  148 ;  Ive 
V.  8eoU,  9  Dowl.  Pr.  C.  993 ;  J>tiboie  v.  Beaver,  25  N.  Y.  123).  Allegations  of 
time  are  evidence,  ae  admissions  against  the  party  making  them  (AndretDs  v. 
Chadboume,  19  Barb.  147). 

«.  In  an  action  for  slander,  tne  alle^tion  of  the  time  of  uttering  the  slander 
is  immaterial  (Potter  v.  Thompeon,  22  Barb.  87). 

/.  Where  it  is  important  to  show  that  a  particular  fact  alleged  in  a  pleading 
occurred  after  the  happening  of  some  other  event,  it  is  in  most  cases  sufficient 
to  allege  that  such  fiwjt  occurred  afier  such  other  event  (Martin  v.  Kanouee,  2 
Abb.  881 ;  KeUogg  v.  Baker,  15  Abb.  287 ;  and  see  Brown  v.  Harmon,  21  Barb. 
510 ;  Beesiey  v.  Bolbv,  6  Bmg.  N.  C.  87) ;  but  an  allegation  that  plaintiff  was 
not  advised  of  fraud  until  long  after,  is  too  vague  and  uncertain  to  be  the  basis 
of  any  action  in  a  court  of  justice  (JoATWtw  v.  Johnson,  5  Ala,  R  N.  8. 101 ;  and 
see  BerUne  v.  Variam.  1  Edw.  Ch.  R  343). 

g,  A  declaration  for  goods  sold,  <&c,  which  did  not  alle^^e  the  time  of  sale, 
held  sufficient  on  special  demurrer  (Lane  v.  Thelwell,  3  Cr.  M.  &  R  140 ;  1  Tyr. 
&  G.  852 ;  4  Dowl.  705  ;'but  see  afite,  221  a) ;  so  was  a  declaration  which  made 
profert  of  letters  testamentaiy,  but  omitted  the  date  when  the  letters  were 
granted  (Hughes  Y.Williams,  2  Cr.  M.  &  R  831 ;  4  Dowl.  169).  The  day  on 
which  it  is  alleged,  in  a  declaration  in  trespass  for  mesne  profits,  that  the 
plaintiff  was  ejected,  and  that  on  which  possession  was  recovered  by  him,  are 
not  material  (Ive  v.  Scott,  9  Dowl.  P.  C.  993).  By  not  material,  is  meant  it 
may  be  departed  from  in  evidence ;  but  allegations  in  respect  to  time,  like  all 
other  allegations,  are  evidence  against  the  party  making  them,  as  his  admis- 
sions (Andrews  v.  Chadboume,  19  Barb.  149).  Thus,  where  in  an  action  by  the 
indorsee  of  a  note,  which  became  due  on  the  12th  of  January,  it  was  alleged 
in  the  complaint  that  the  indorsement  was  on  the  22d  of  Februarj',  it  was 
held,  there  being  no  evidence  as  to  time,  the  defendant  might  properly  repose 
on  the  allegation  in  the  complaint,  and  claim  the  benefit  against  the  plaintiff 
of  a  payment  made  to  the  plaintiffs  indorser  before  the  alleged  time  of  in- 
dorsement. (Id.)  An  allegation  in  a  complaint  that  the  "  plaintiff  afterwards, 
to  wit,"  on  a  day  specified,  paid  certain  moneys,  does  not  preclude  him  fh)m 
showing  that  the  payment  was  made  at  an  earlier  day,  for  the  purpose  of 
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claiming  interest  {Lyon  y.  Clark,  4  Selden,  418 ;  see  l>uM»  y.  Bearer,  25  N. 
Y.  128). 
See  ante,  pp.  199,  a  ;  201,  a,  6  ;  226,  a. 

a.  Plaoe. — Where  a  plaintiff  seeks  to  enforce  In  the  courts  of  this  State  a 
contract  which  by  the  laws  of  this  State  is  void,  he  must  state  w?iere  the  con- 
tract was  made,  and  that  by  the  law  of  the  place  where  made  it  was  valid 
(Thakher  v.  Morris^  1  Eeman,  440).  Accordmgly,  where  in  a  suit  to  recover 
prize-money  drawn  by  tickets  owned  by  the  plaintiff  in  a  lottery,  alleged  to  be 
authorized  by  the  laws  of  the  State  of  Maryland,  the  complaint  did  not  state 
where  the  tickets  were  sold  or  purchased,  held  on  demurrer  that  the  com- 
plaint did  not  state  a  cause  of  action  enforceable  in  the  courts  of  this  State 
{id,) ;  and  whenever  the  matters  pleaded  are  local  in  their  nature,  the  allega- 
tion of  place  is  material  and  the  subject  of  the  issue  ( VermUyea  v.  BeaUy,  6 
Barb.  439 ;  Beach  v.  Bay  State  Co.,  10  Abb.  71). 

b.  An  omission  to  allege  the  time  and  place  at  which  an  act  stated  in  a 
pleading  was  done,  does  not  render  the  pleading  insufficient  or  demurrible  (Car" 
penter  v.  Brawn,  6  Barb.  147 ;  see  Beach  v.  Bay  State  Co.,  10  Abb.  71 ;  ByaUs  v. 
BramaU,  1  Ex.  734 ;  5  D.  &  L.  753) ;  and  although  it  has  been  said  that  "  When 
one  agrees  to  sell  and  deliver  at  a  particular  place,  and  the  other  agrees  to  re- 
ceive and  pay,  an  averment  bjr  the  purchaser  of  a  readiness  and  willingness  to 
receive  and  pay  al  thai  place,  m  case  he  sues  for  a  non-delivery,  is  indispensa- 
bly necessary  to  a  good  complaint "  (Clarke  v.  Bales,  20  Barb.  65),— yet  if  in 
such  a  case  the  complaint  alleges  a  general  readiness  ^and  willingness  on  the 
part  of  the  plaintiff  to  perform  his  part  of  the  contract,  this  would  imply  a 
readiness  and  willingness  to  perform  at  the  particular  place  ;  and  therefore  oi 
such  a  complaint  it  could  not  bo  said  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  but  it  might  properly  enough  present  a  case  where 
the  defendant  would  be  entitled  to  call  on  the  plaintiff  by  motion  to  amend 
h!s  complaint  by  stating  specifically  whether  or  not  he  intended  to  allege  a 
readiness  and  willingness  to  perform  at  the  place  in  question,  (/d)  See  ante^ 
pp.  211,«;283,«;^,^. 

c.  Qnanttty. — Allegations  with  regard  to  quantity  are  rarely  necessary  unless 
the  subject  of  the  averment  is  a  record,  a  written  instrument,  or  an  express 
contract  ( Van  Bemselaer  v.  Jones,  2  Barb.  643). 

d.  Value. — Allegations  and  proof  of  value  onlv  go  to  the  quantum  of  dama- 
ges. Allegations  of  value  are  not  traversable  (Cfannos  v.  Meir,  2  E.  D.  Smith, 
814 ;  UackeU  v.  Bichards,  Sid.  Id;  Woodruff  v.  Cook,  25  Barb.  505 ;  Warner 
v.  Belts,  4  Monroe,  7 ;  Haley  v.  Caller,  1  Ala,  63 ;  see,  however,  Archy.  Boudi- 
net,  1  Code  Rep.  N.  S.  873 ;  Gh-egory  v.  Wnght,  11  Abb.  471 ;  Holmes  v.  Hodgson, 
SMoore,S7d',  Bertie  \.  Pickering,  i  Butt.  246;  Scott  v.  Jones,  4  Taunt.  865; 
Phillips  V.  Jones,  19  Law  Jour.  Q.  B.  374). 

e.  Names  of  persona. — The  omission  of  the  first  names  of  persons  in  plead- 
ings (unless  excused  by  averment)  makes  the  pleadings  indefinite  and  uiicer- 
tam  {Ajyplemans  v.  Blanche,  14  M.  &  W.  154;  Esdale  v.  AT  Lean,  15  id.  277). 
JThe  averment  of  excuse  is  that  the  first  name  is  unknown  to  the  pleader. 
This  averment,  although  in  this  respect  necessary,  is  not  traversable.  It  is 
necessary  to  show  that  the  pleader  li^  made  the  pleading  as  certain  as  it  was 
in  his  power  to  make  it.]    Bee  section  175,  post,  and  ante,  p.  186,  c. 

f.  Allegations  held  not  snfflciently  certain. — That  referees  duly-  made 
their  award  (Ecerard  v.  Paterson,  6  Taunt.  645 ;  2  Marsh,  304).  That  plaintiff 
was  duly  appointed  administrator  (Beach  v.  King,  17  Wend.  17) ;  duly  appoint- 
ed receiver  (OiOeU  v.  FairchUd,  4  Denio,  83 ;  White  v.  Joy,  3  Kernan,  86), 
That  an  act  was  done  in  a  "  suspicious  manner  "  (Muir  v.  Kaye,  4  Taunt.  34); 
or  "according  to  statute"  (Walker  v.  MaxweU,  1  Mass.  104);  contrary  to 
statute  (Smith  y.  Lockwood,  18  Barb.  209) ;  or  that  the  defendant  had  made 
"repeated  acknowledgments"  (Moodgood  y.  Bruen,  4  Selden,  366);  or  that 
**  by  virtue  of  a  certain  writ  or  other  warrant"  (1  Saund.  298,  n.  1) ;  or  that  it 
was  done  "  in  due  course  of  law "  (2  Johns.  437) ;  or  that  he  was  "  com- 
piled to  pay"  (Packard  v.  Hill,  7  Cow.  442, 1  Wend.  209) ;  or  that  plamtiff  is 
mdcbted  on  account  of  previous  transactions  (Wiggins  v.  Cans,  8  sand.  738; 
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End  V.  Woodworih,  4  Corns.  253).    Other  neceasary  charges  (Barker  v.  ThoroUL 

1  Saund.  47). 

a.  That  defendant  was  bound  to  repair  (Ccuey  v.  Jfunn^  5  Abb.  91) ;  that  a 
ship  was  seized  "  as  prize  "  {Beak  v.  2V^^»  Garth.  31),  that  the  instrament 
sued  on  had  become  void  (Leiois  v.  Preston,  1  Show.  290 ;  Skin.  803),  that  a 
party  had  been  "  guilty  of  contempt  as  well  by  acts  as  by  words  "  (CoBett  v. 
Shrewsbury,  2  Leo.  84),  or  that  he  did  "  not  detain"  (Rex  v.  Winion,  5  Term 
R  89) ;  a  laree  sum  (16  N.  Y.  122) ;  covenanted  (14  N.  Y.  544).  That  ^.  failed 
tofulfl  his  oSigatiom  by  virtue  of  said  instrument  (Van  Shaaek  t.  )Vinne,  16 
Barb.  95),  that  each  plaintijf  is  a  creditor  in  the  sum  of  $100  and  upwards 
(Gray  v.  KendaU,  5  Bosw.  666 ;  10  Abb.  66,  343  ».) ;  that  ^.  is  a  creditor  on 
sweral  promissory  notes  of  said  firm,  (id.)  that  services  and  materials  were  done 
and  supplied,  at  the  times  and  about  the  matters  and  at  the  prices  specified  in  an 
account  already  delivered  (Farcy  v.  Lee,  10  Abb.  143) ;  that  a  Judgment  obtained 
in  the  n&me  of  another  belongs  to  plaintiff  (Martin  v.  Kanouse,  11  How.  568; 

2  Abb.  327) ;  that  plaintiff  at  defendants'  request,  rendered  to  defendants  other 
services  as  agent,  for  which  he  is  entitled  to  hate  as  a  fair  reward  $50 :  also  for 
work,  labor  and  servites  done  and  m^ai^rial  furnished  by  plaintiff  for  defendants 
(Ch^sbrough  v.  JV.  Y.  <fc  Erie  B.  B.  Co.,  13  How.  557);  that  it  appeared  on  the 
face  of  the  complaint  that  certain  persons  ought  to  be  parties,  and  that  a  eompletede- 
termination  of  the  action  could  not  be  had  without  their  presence  (Oassett  v.  Crock- 
er, 10  Abb.  133) ;  facts  anticipating  and  avoiding  the  defence  of  the  statute  of 
limitations  (Butler  v.  Mason,  5  Abb.  40). 

b.  Perhaps  a  pleading  in  the  form  such  as  was  known  In  the  former  system 
as  the  common  counts,  would  not  be  sufficiently  definite  and  certain  (Blan- 
chard  V.  Strait,  8  How.  85 ;  Wood  v.  Anthony,  9  id.  IS;  Eno  v.  Woodworth,  1 
Code  Rep.  N.  S.  263 ;  AUen  v.  Patterson,  3  Selden,  479 ;  Dows  v.  Hotehkiss,  10 
New  York  Leg.  Obs.  281). 

c.  When  the  facta  are  not  really  stated  with  sufficient  certainty,  the  intro- 
duction of  the  words  '*  certain  "  (l3  East,  102, 116 ;  1  B.  and  P.  98, 102 ;  2  «. 
120,  265;  Bennett  v.  Ex'ors  of  PixUy,  7  Johns.  249;  1  Saund,  298,  n.  \\. 
"  duly,"  "  lawfully,"  **  sufficient,"  will  not  avail  to  make  the  feet  certain  (Van 
Ness  V.  Hamilton,  19  Johns.  349). 

d.  Letters  relied  on  as  embodj^ng  a  contract,  should  not  be  set  out  in  a 
pleading  (Dimee  v.  Ccrbett,  9  Abb.  201). 

e.  The  complaint  of  a  sub-contractor  seeking  to  enforce  a  mechanics'  lien 
which  does  not  show  his  own  contract  with  the  contractor  to  have  conformed 
to  the  contract  with  the  owner,  is  indefinite  (Broderick  v.  Boyle,  1  Abb.  319). 

/.  In  an  action  by  indorsee  against  a  first  indorser  of  a  note  an  answer  which 
after  denying  plaintiff's  ownership,  set  up  that  the  note  belonged  to  R.  a 
second  indorser  and  previous  holder  who  at  the  time  he  held  it  was  indebted 
to  the  maker  of  the  note  and  that  the  maker  had  notified  defendant  of  such 
indebtedness  and  forbidden  him  to  pay  it,  held  that  all  the  answer  aft«r  the 
denial  was  irrelevant  (Arrangoiz  v  Frazer,  2  Hilton,  244). 

g.  In  an  action  for  breach  of  promise  to  marry,  a  statement  of  mitigating 
circumstances  in  the  answer,  as  that  between  the  promise  and  the  breadi  the 
pUuntiff  was  guilty  of  improper  conduct  is  irrelevant  or  redundant  (Smith  v. 
Waite,  7  How.  227),  held  otherwise  in  an  action  for  a  malicious  prosecution 
(Brockleman  v.  Brant,  10  Abb.  141) ;  and  see  ante,  p.  280,/. 

h.  Leu  definiteneas  and  oertai^ty  is  required  when  the  facts  lie  more 
in  the  knowledge  of  the  opposite  party  than  of  the  pleader. — This  was 
the  rule  formerly,  (Stephen's  Plead.  370).  If  the  pleader  alleges  he  is  heir,  he 
must  show  his  pedigree,  and  how  he  became  heir ;  but  if  he  alleges  his  op- 
ponent is  heir,  that  is  sufficient  without  more  (2  Saund.  7  c,  note ;  see  SL  John- 
V.  Northrup,  23  Barb.  26 ;  Richards  v.  Ediek,  17  id.  270).  In  allegmg  the  op- 
posite party  to  be  an  assignee,  it  is  not  neceaBary  to  state  how  he  became  as- 
signee (Norton  v.  VuUee,  1  Hall,  884).  A  person  claiming  as  next  of  Mn,  should 
show  how  he  was  related  to  the  deceaseo.  An  allegation  that  he  is  "  nearer 
of  kin  ^*  to  the  deceased  than  any  other  person  resid^ig  in  the  United  States,  is 
not  sufficient  (Public  Adm.  y.  Watts^  1  Faige,  848).    A  policy  of  insnranoe  in 
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posBeasion  of  the  opposite  party,  was  held  to  be  described  with  sofBcient  cer- 
tainty, where  it  stated  the  names  of  the  insurer  and  the  insured,  that  it  was 
on  the  fhmiture  in  defendant's  tavern  in  Norwich,  and  that  it  was  for  |1,000 
{NiOis  V.  De  Forest,  16  Barb.  67).  Where  a  complaint  stated  the  circumstances 
nnder  which  the  defendant  made  an  assignment  for  the  benefit  of  creditors, 
and  set  forth  the  whole  assignment,  and  then  alleged  that  the  assignment  was 
fraudulent  and  void  on  its  face,  and  was  made  to  hinder,  delay  and  defraud 
creditors,  held  suf&ciently  definite  and  certain,  and  that  it  was  not  necessary  to 
state  why  it  was  fraudulent  and  void  on  its  t&ce  (HasUngs  v.  Thurston,  18  Bfow. 
580;  10  Abb.  418). 

a,  A  complaint  which  stated  that  at  a  specified  time  defendants  received  as 
agents  of  plabitiff,  firom  a  specified  party,  certain  sums  of  money,  amount- 
ing to  a  certain  sum,  and  then  stated  a  demand  of  payment  and  refha&l,  held 
neither  indefinite  nor  uncertain.  If  defendants  required  information  of  the 
Items  they  might  seek  it  by  a  biU  of  particulars  {Sloman  v.  Schmidt,  8  Abb.  5). 

b.  Remedy  for  irrelovanoy,  onoertainty,  &o. — To  make  a  pleading  defi- 
nite and  certain,  or  to  strike  ftom  it  irrelevant  or  redundant  matter,  the  re- 
medy is  by  motion,  not  by  demurrer  (Martin  v.  Kanouse,  11  How.  567 ;  Graham 
V.  damman,  5  Duer,  697;  13  How.  860;  Hariow  v.  HamHtmi,  6  id.  475;  i\r»cAo& 
V.  Jones,  6  id.  858;  Bement  v.  Wimer,  1  Code  Rep.  N.  S.  148 ;  HmMU  v.  Fro- 
eer,  id.  270 ;  Sselejf  v.  BngeU,  8  Eeman,  542 ;  B'k  ofAmer.  v.  Suydam,  1  Code  Rep. 
N.  a  825 ;  FVy  V.  BenneU,  id.  247 ;  8.  C.  5  Sand,  54 ;  Watson  v.  Bisson,  1  Duer,  2S; 
SpiesY.  Aeees,  Transit  Co.  5  id.  668 ;  Smith  v.  Oreenina,  2  Sand.  702 ;  Hammondy. 
HudMnBAron  05?., 20 Barb. 886 ;  Ohesbrough  v.  N.  t,  dSrie  B.  R  (7<?.,  26 Barb. 
9;MeysrY.VanQ>aem,2SBhTh.2SO;neu^Y.Mason,24Kow.9e^,BeeLindenT. 
Oraham,  1  Duer,  672;  Lee  Bank  v.  Kitching,  11  Abb.  489 ;  7  Bosw.  664:  ante,  p. 
227,  e).  An  entire  pleading  cannot  be  stricken  out  as  irrelevant  or  redundant 
{Benedict  y. Dake,Q How. Sii2 ,  NichoUy.  Jones,  ih.d56;  HnU Y.Smith ^  ib.  150; 
Bowea  Y.  KrUchert)ocker  Life  Ins.  Co.,  24  How.  475 ;  Blake  v.  Eldred,  18  How.  240). 
A  party  cannot  on  the  trial  object  to  a  pleading  as  indefinite  or  uncertain  (Farm- 
ei^s  Bank  qfL.LY.  Sherman,  6  Bosw.  181 ;  see  Martin  v.  Kanouse,  2  Abb.  881). 

e.  The  indefiniteness  and  uncertainty  to  be  relieved  on  motion  is  only  such 
as  appears'on  the  face  of  the  pleading  {Brown  v.  So.  Mich.  RB,Oo.Q  Abb.  287). 

d  Motions  to  strike  out  parts  of  a  pleading  as  irrelevant  or  redundant  are 
sabetitutes  for  special  demurrers  (Kethgg  v.  Baker,  15  Abb.  287 :  Lee  Bank  v. 
Kitching,  11  Abb.  489 ;  7  Bosw.  664).  They  are  not  to  be  encouraged  unless 
it  is  manifiBSt  that  it  would  be  to  the  prejudice  of  a  party  who  has  to  answer 
to  suffer  the  objectionable  matter  to  remaui  {Molony  v.  Doim,  15  How.  261). 
And  matter,  though  clearly  redundant,  if  not  prolix,  and  not  tending  seriously 
to  prejudice  the  opposite  party  or  encumber  the  record,  will  not  be  stricken 
out.  The  opposite  party  is  not  aggrieved  {Clark  v.  Hartoood,  8  How.  470; 
White  Y.  Ktfd,  4  id.  68 ;  Eynds  v.  Ormoold,  4  id.  69 ;  Hc^low  v.  Hamilton,  6  id. 
476 ;  Broekleman  v.  Brandi,  10  Abb.  141).  On  the  other  hand,  it  has  been 
^d  that  a  party  is  aggrieved  by  every  unnece^Bsary  allegation  (Carpentefr  v. 
West,  5  How.  58 ;  Isaac  v.  Veaoman,ZK\ih.  464);  and  again,  "  if  the  matter 
cannot  be  made  the  subject  of  a  material  issue  it  has  no  business  in  the  plead- 
ing, and  ought  not  to  be  left  there  to  embarrass  the  opposite  party  and  the 
court"  {Bens.  Flank  Boad  Co.  v.  Wetsel,  6  How.  68 ;  StemiH  v.  Botitan,  6  id.  71).  "  If 
the  matter  cannot  be  made  the  subject  of  a  material  issue,  or  afiect  the  ques- 
tion of  an  injunction,  or  costs,  or  other  relief  to  be  granted,  and  embarrasses 
the  opposite  party  and  the  court,  it  has  no  business  in  the  pleading,  and 
ouffht  not  to  be  left  there  "  {Martin  v.  Kanouse,  2  Abb.  831) ;  "  the  circuit 
is  me  best  place  for  deciding  what  is  material  to  the  case,  and  what  proof  may 
be  properly  admissible.  If  an  allegation  in  a  pleading  will  in  no  event  do  any 
ham  to  the  opposite  partv,  the  time  of  the  court  should  not  be  occupied  in 
motions  to  strike  it  out "  (id.).  See  however  Farmer's  Bank  of  L.  L  y.  Sher- 
man (6  Bosw.  181). 

e.  Scandalous.— The  court  may  strike  out  scandalous  matter  (Bowman  t. 
Shelden,  5  Sand.  660;  Carpenter  v.  West,  5  How.  58;  MnssinaY.  Clark,  17 Abb. 
188). 
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a.  MMon,  when  and  how  made.— The  motion  must  be  made  before  de- 
murring to  or  answering  the  pleading  objected  to^  and  within  twenty  days 
from  the  service  of  such  pleading  (N.  T.  Ice  Co.  v.  N.  Wed.  Ins,  Co.,  12  Abb. 
74) ;  and  before  noticmg  the  issue  for  trial  (KeUogg  y.  Baker,  15  Abb.  287).  The 
motion  papers  should  point  out  the  precise  parts  objected  to  {Benediei  v.  DaJce, 
6  How.  352 ;  Blake  v.  Eldred,  18  How.  240).  But  it  seems  they  need  not  show 
affirmatively  that  the  motion  is  made  in  time.  If  not  made  m  time,  it  is  for 
the  opposite  party  to  object  (Barber  v.  Bennett,  4  Sand.  705 ;  contra,  iZt^w*  v. 
RaMone^  6  How.  66).  A  stipulation  extending  the  time  for  the  defendant  to 
answer,  and  to  make  such  application  as  he  should  be  advised,  operates  to  ex- 
tend the  time  to  move  under  this  section  {Lackey  v.  VanderbUt,  10  How.  155). 
But  obtaining  an  order  for  time  to  answer  or  reply,  without  any  reservation 
or  noticing  the  cause  for  trial,  is  a  waiver  of  the  right  to  move  under  this  sec- 
tion (MUn  V.  Vose,  4  Sand.  660 ;  Snnond'  v.  Van  Benschoten,  5  How.  44).  If 
after  notice  of  motion  to  strike  out  parts  of  the  complaint,  and  before  the 
motion  is  heard,  the  defendant  serves  his  answer,  he  thereby  wsuves  his  mo- 
tion (Ooeh  V.  Marsh,  8  How.  439). 

§  161.  [138.]    Judgments^  kow  to  be  pleaded. 

In  pleading  a  judgment.,  or  other  determination  of  a  conrt 
or  oflBcer  of  special  jurisdiction,  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party  pleading 
shall  be  bound  to  establish  on  tlie  trial,  the  facts  conferring 
jurisdiction. 

b.  "  This  section  does  not  apply  to  foreign  judgments;  and  a  general  aver> 
ment  of  jurisdiction  of  a  foreign  tribunal  would  not  be  sufficient^  (BoUigter  v. 
ffoOister,  10  How.  6d9;  mdeee  Barnes  Y.Bdrris,B  Bsab.(i(}Q;  Ayresy.  CoviU, 
18  id.  260 ;  Bement  v.  Wiener,  1  Code  Rep.  N.  8. 148).  Therefore  a  complaint 
on  a  Judgment  of  a  foreign  court  of  inferior  jurisdiction  must  state  facts  show- 
ing that  the  court  had  jurisdiction,  both  of  the  person  and  of  the  subject  mat- 
ter (MeLaughUn  v.  Nichols,  13  Abb.  244).  A  complaint  on  a  judgment  of  a 
drcuit  court  of  another  State,  e.  g.  the  Warren  County  Circuit  Court  of  New 
J&nej,  must  aver  the*existence  either  of  a  general  jurisdiction  in  that  court, 
or>x)f  a  limited  jurisdiction  which  extended  to  the  cause  of  action  for  which 
the  iudffment  was  recovered,  whatever  it  was,  and  also  that  the  court  had 
obtamed  jurisdiction  of  the  person  of  the  defendants  {id. ;  held  otherwise  by 
James,  J.,  Baktead  v.  Black,  17  Abb.  227).  Need  the  pla^  where  the  court 
was  held  be  alleged  ?    (Duyckinck  v.  CUnton  Atut.  Ins.  Co.,  3  Zab.  279.) 

c.  In  pleading  any  determination  of  a  court  or  officer  of  limited  jurisdiction 
within  Uiis  State,  it  is  no  longer  necessary  to  state  the  foots  conferring  jurisdic- 
tion, but  such  a  judgment  or  determination  may  simply  be  alleged  to  have  been 
duly  given  or  miade.  If  that  be  denied,  jurisdiction  and  all  iurisdictional  thcts 
must  be  proved  (Wheder  v.  Dakin,  12  How.  5^).  Thus  m  pleading  an  in- 
solvent discharge  it  is  not  necessary  to  state  the  facts  conferring  jurisdiction, 
h  is  sufficient  to  say  that  the  judgment  or  determination  of  the  officer  granting 
the  discharge  was  duly  given  or  made  (Livinmton  v.  Oaksmith,  13  Abb.  188). 
The  officer  should  be  designated  (Carter  v.  Koezley,  14  Abb.  147).  By  the 
common  law  rule  in  pleading  a  by-law,  a  declaration  was  held  sufficient  after 
judgment,  which  alleged  that  the  by-law  was  "  duly  made  and  passed"  ( Wilson 
V.  FM  Hope,  10  U.  C,  Queens  B.,  Kep.  406).  If  the  pleader  desires  to  avail 
himself  of  this  provision,  he  should  allege  substantially,  If  not  literally,  that 
the  judgment  was  duZy  given  or  made.  In  pleading  a  justice's  judgment,  an 
allegation  that  the  justice  had  authority  and  jurisdiction  over  both  the  person 
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of  the  defendant  and  the  subject-matter  of  the  action,  to  try  the  same,  and 
that  such  proceeding  were  thereupon  had,  that  on,  &c.,  judgment  was  entered 
in  said  action  by  said  justice  in  favor  of  the  plaintiff,  for,  Ac.,  which  judgment 
remains  unsatisfied,  held  insufficient,  and  not  equivalent  to  an  allegation  that 
the  judnnent  was  "  duly  given  or  made  "  {Hunt  v.  Duteher^  18  How.  58BB). 
Query  wis,  see  Bowlana  v.  Phalen,  1  Bosw.  44,  and  in  note  to  section  1^ 
past ;  see,  also.  Carter  v.  Koezley^  14  Abb.  150). 

§  162.  [139.]  (Am'd  1851.)  Conditions  preoedmt,  how  to 
he  pleaded.    Instrument  for  payment  cf  money  only. 

In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  shall  not  be  necessary  to  state  the  facts  showing 
•nch  performance ;  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part ;  and  if 
such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  showing  such  perfort»i- 
ance.  In  an  action  or  defence  founded  upon  an  instrument 
for  the  payment  of  money  only,  it  shall  be  su£Scient  for  a  party 
to  give  a  copy  of  the  instrument,  and  to  state  that  tliere  is  due 
to  him  thereon  from  the  adverse  party  a  specified  sum,  whicii 
he  claims. 

a.  This  section  applies  only  to  higtrumeiits  valid  on  their  &ce  (Bpecar  v. 
Downing,  84  Barb.  528 ;  12  Abb.  487 ;  22  How.  80).  It  is  not  compulsory  on 
the  pleader  to  avail  himself  of  this  section,  he  may  avail  himself  of  it  or  not 
at  hfc  option  (Mayor  of  N.  T.  v.  DooOy,  4  Abb.  199).  The  pleader  adopting  the 
form  of  pleading  here  prescribed  should  ^'' adopt  the  mmitMe^^  (Orahcm  v. 
Maehado,  6  Duer,  ^VtiKeteUm  v.  Myen,  3  E.  D.  Smith,  83 ;  1  Abb.  403 ;  and  see 
HutU  v.  Duteher,  18  How.  588,  in  note  to  sect.  161  supra) ;  yet  In  Bowla/nd  v. 
Phalen  (1  Bosw.  44),  it  was  held  that  a  complaint  which  alleged  that  the  plain* 
tiff  had  "/«/^  and  /W^A/%f%,"  performed  was  equivalent  to  alleging  that  he 
had  dtily  perK>rmed ;  and  in  Wood  v.  LUlef/  (not  reported)  Hofitnan,  J.,  held 
that  aUeging  the  plaintiff  "  performed,''  without  the  word  duly  or  any  equiva- 
lent term,  was  sufficient  (Adams  v.  SherriU,  14  How.  299).  An  all^ation  that 
the  plaintiff  "  fhlly  permitted  "  was  held  sufficient  {CcU.  Steam  Noad.  Go.  v. 
WrigM,  6  Cal.  258). 

h.  ConditloDS  preoedent— Where  the  note  in  suit  was  payable  at  a  parti- 
cular place,  and  the  complaint  did  not  allege  presentment  at  that  place,  but 
but  only.that  it  was  (ft%  presented,  held  sufficient  (Oay  v.  Paine^  6  How.  108 ; 
Femer  v.  Wmams,  14  Abb.  215). 

e.  "WTiere  to  entitle  a  plahitiff  to  recover,  he  must  show  performance  of  a 
condition  precedent,  or  a  valid  excuse  for  its  non- performance,  and  there  has 
been  no  performance,  but  the  plaintiff  intends  to  rely  on  the  excuse,  in  that 
case  the  complaint  must  state  the  fiu^ts  on  which  the  plaintiff  relies  as  an 
excuse,  and  not  state  that  he  duly  performed  the  condition ;  for  under  an 
allegation  of  performance,  evidence  m  excuse  of  non-performance  is  not  ad- 
missable  {OoMey  v.  Morton,  1  Eeman,  »5 ;  Qarwy  v.  Fowler,  4  Sand.  665 ;  Clark 
T.  GrandaU,  27  Barb.  78 ;  Hoknes  v.  Edmes,  6  Selden,  525). 

d.  Action  on  instrument  for  pa3rnient  of  money  only. — This  section  cre- 
ates an  exception  to  the  rules  of  pleading  prescribed  by  section  142.  And  in  all 
cases  of  an  action  on  a  written  instrument  for  the  payment  of  money  only,  whe- 
ther the  action  is  hy  the  original  party  or  by  an  assignee  or  indorsee,  it  is  suffi- 
cient to  give  a  'copy  of  the  instrument,  and  to  state  uat  there  is  due  thereon,  to 
the  plaintiff  from  the  adverse  party  a  specified  sum,  which  he  claims  (PrhaUe  v. 
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(hruihen,  15  N.  Y.  435 ;  rev»g  10  How.  38 ;  Butcher^  B'k  v.  Jaeob»m,  15  Abb. 
1820 ;  24  How.  204).  And  to  the  like  eflfect  are  Roberts  v.  Morrison,  11  N.  Y.  Leg. 
Ob8.60;  (?ay  Y.  Pfe»/i«,  5  How.  107;8id.  58;  IDucr,  602;  WoodbAty  y.  8cuSr 
rider,  2  Abb.  404:  i2a»n<y  v.  8mUh;  6  How.  428 ;  Adarns  v.  SfwrriU,  14  How. 
397 ;  OhappeU  v.  j5iM«J«,  10  How.  275 ;  Grmoold  v.  Lamriy,  3  Duer,  690 ;  Aiir 
drews  v.  ^«ft?r  B**,  2  Duer,  629 ;  Jr<?6?ito«  v.  Mey&ra,  19  N.  Y.  231 ;  rev'g  3  E.  D. 
Smith,  88 ;  which  are  supposed  to  overrule  Price  v.  MeClave,  8  Abb.  253 ;  6 
Duer,  544 ;  5  ia.  670 ;  Alden  v.  Bloomingdale,  1  Duer,  601 ;  Lord  v.  Gheetbrmigh, 
1  Code  Rep.  N.  8.  322 ;  4  Sand.  696 ;  McmhaU  v.  Bockmod,  12  How.  452 ;  Ek 
of  Geneva  v.  GhiUek,  8  How.  51 ;  CottreU  v.  CorUdin,  4  Duer,  52. 

a.  Thus  where  the  compl^nt  set  out  a  copy  of  the  instrument  whereby  the 
defendant  promised  to  pay  a  sum  of  monevr  to  H.  C,  and  then  alleged  .  that 
the  contract  is  the  property  of  the  i)laintin  by  purchase ;"  that  the  defendant 
is  Justly  indebted  to  plaintiff  on  said  contract  $200,  which  plaintiff  claims. 
It  was  on  demurrer  held  sufficient  (Prindls  y.  Carrutheriy  15  N.  Y.  426) ;  and 
so  a  complMnt  by  indorsees,  which  in  its  body  stated  only  "  there  is  aue  to 
plaintiff  from  defendants  $2,400  with  interest  from,  &c,  on  a  written  instru- 
ment, of  which  the  following  is  a  copy  to  wit :  (here  followed  copy  of  a 
promissory  note  payable  to  defendant's  order,  with  copies  of  their  signatures 
and  of  the  indorsements).  That  plaintiflb  haye  duly  performed  all  the  condi- 
tions in  said  contract  on  their  part,  and  claim  the  said  sum  and  interest** 
Wherefore,  &c.,  was  held  sufficient  {Btitcher^  Bk  y.  Jacobson,  15  Abb.  220 ;  24 
How.  204). 

6.  Is  a  promissory  note  payable  on  condition  of  the  sale  by  the  defendant  of 
certain  property  then  in  his  hands,  an  instrument  for  the  payment  of  money 
only  ?  (Quin  y.  TiUon,  2  Duer,  649). 


§  163.  [140.]    Private  statuites^  how  to  he  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom, 
it.shall  be  sofficient  to  refer  to  such  statute,  bj  its  title  and  the 
day  of  its  passage,  and  the  court  shall  thereupon  take  judicial 
notice  thereof. 

c.  When  a  statute  is  pleaded,  whether  as  conferring  a  right  or  sanctioning  a 
defence,  it  is  the  safest,  if  not  the  necessaiy  course  to  adopt  and  foUow  in  &• 
pleading  the  very  words  of  the  law  {FordY,  Baboock,  2  Sand.  528 ;  OoU  y.  Jeuup^ 
10  How.  524). 

d  In  pleading  a  statute  which  requires  to  be  passed  by  a  three^flfth  vote,  it 
is  not  necessary  to  allege  that  such  vote  was  had.  An  averment  that  the 
statute  was  passed  is  siSsicient  (Wolfe  v.  8wper.  of  Richmond,  11  Abb.  270). 

e.  Where  the  plaintiff  reli^  to  maintain  his  action  on  the  statute  laws  of  jm- 
other  State,  he  must  aver  those  laws  in  his  pleadings  in  the  same  manner  as 
other  facts  are  required  to  be  averred ;  and  a  c^eneral  averment,  that  by  the 
laws  of  that  other  State  such  and  such  a  conclusion  results,  as,  for  example, 
that  by  the  laws  of  that  other  State  certain  before-mentioned  trusts  are  vaiidf 
is  not  permissible :  it  is  only  an  averment  of  the  conclusion  of  the  pleader 
(Throop  V.  Batch,  8  Abb.  25 ;  see  PMnney  v.  Phinney,  17  How.  197). 

/.  It  is  sufficient  in  a  pleading  to  aver  generaUy  that  a  contract  sought  to  be 
enforced,  is  in  violation  of  some  municipal  ordinance  or  enactment,  when  such 
ordinance  or  enactment  is  founded  upon  a  statute.  It  is  not  necessary  to  plead 
the  statute  specially  (Beman  v.  Tugnot,  5  Sand.  158). 


§  164.  [141.]    Lhbd  and  slander,  how  stated  in  complaint. 
In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to 
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state  in  the  complaint  any  extrinsic  facts,  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  defamatory  mat- 
ter ont  of  which  the  cause  of  action  arose  ;  but  it  shall  be  suffi- 
cient 16  state  generally,  that  the  same  was  published  or  spoken 
concerning  the  plaintiff ;  and  if  such  allegation  be  controverted, 
the  plaintiff  shall  be  bound  to  establish,  on  trial,  that  it  was  so 
published  or  spoken. 

See  ante,  p.  285. 


§  165.  [142.]   (Am'd  1849.)    Afmoer  i/n  such  cases. 

In  the  actions  mentioned  in  the  last  section,  the  defendant 
may,  in  his  answer,  allege  both  the  truth  of  the  matter 
charged  as  defamatory,  and  any  mitigating  circumstances,  to 
reduce  the  amount  of  damages ;  and  whether  he  prove  the 
justification  or  not,  he  may  give  in  evidence  the  mitigating 
circumstances. 

a,  Jiurtifloatloii  on  tlie  ground  of  truth. — Where  the  defkmatoiy  charge  is 
in  general  terms  it  is  not  safSdent  to  set  up  in  the  answer  merely  that  such 
chaiKe  is  true  (  Van  Wyck  y.  OuGirie^  4  Duer,  268.  affirmed  in  coort  of  appeals). 
As  if  the  charge  be  that  the  plaintiff  is  a  thief  (^Tum.,  8  How.  406);  it  Is  not 
flofflcient  to  allege  that  the  charge  is  true,  but  the  answer  must  state  the  &cts 
which  show  the  charge  to  bo  true  {Annibdl  t.  HurUer,  6  How.  255 ;  8ayle9  y. 
Wcodm,  id.  84;  Lem9  y.  KendaU,  id.  59 ;  BuddingUm  y.  Dam,  id.  401 ;  P&rter 
y.  McOriedy,  1  Code  Rep.  N.  S.  88 ;  i^  y.  Bennett,  5  Sand.  54 ;  OrmOy  v.  D(m{f' 
las$,  5  Duer,  665 ;  2  Abb.  407 ;  Van  Wyck  v.  Gvihrie,  4  Duer,  268).  But  if  the 
chaige  is  specific,  as  that  an  inspector  of  drugs  improperly  passed  an  adulter- 
ated article,  the  answer  need  only  allege  that  the  cha^  is  true  (Van  Wyck  y. 
QuOirie,  supra ;  and  see  Wea/wr  y.  JJayd,  2  B.  &  C.  678 ;  HoUmtM  y.  CaM)y,  1 
Taunt  548).  Even  in  the  cases  Where  a  specific  answer  is  required,  a  general 
answer  is  sufficient  to  raise  an  issue,  and  is  not  open  to  demurrer,  but  the 
plaintiff's  remedy  is  by  motion  to  haye  it  made  definite  ( Van  Wyck  y.  Outhris. 
4Dner,268). 

6.  The  Justification  must  be  as  broad  as  the  charge ;  thus  to  a  charge  that 
the  plaintiff  was  a  swindler,  an  answer  that  defendant  agreed  with  the  plain- 
tiff that  the  latter  should  sell  goods  for  him  on  commission,  that  the  plaintiff 
received  goods  and  refused  to  account  for  them,  was  held  insufficient  as  a  Jus- 
tification (Egrr  y.  Bambera,  10  How.  130).  And  where  the  allegation  was, 
*'  This  scoundrel  was  indicted  at  San  Francisco,  February  last,  for  fraud,  ar- 
rested by  C.  A.  Hosmer  ;**  and  the  answer  set  up  by  way  of  justification,  "  that 
the  plaintiff  had  been  indicted  and  arrested  for  a  conspiracy  to  cheat  and  de- 
fraud ;**  held,  that  such  a  justification  did  not  reach  the  charge  of  being  a 
scoundrel  (Lovdand  y.  Bowner,  8  How.  215). 

e.  Where  an  alleged  libel  is  priyileged  only  on  the  ground  that  certain 
eyents  happened,  the  happening  of  those  eyents  must  be  tuffleientiy  all^;ed 
by  the  answer  to  be  true  to  enable  the  defendant  to  maintain  the  defiance  of 
prMlefNilPry  y.  Bennett,  1  Code  Rep.  N.  8.  289 ;  5  Sand.  54;  BuddingUm  y. 
2>flWM.  6  Blow.  401). 

d.  In  an  action  for  libel  the  defiimatory  words  were  "specific  charges  of 
haying  committed  thefts  from  the  defendant/*  of  articles  specified,  and  of 
practising  prostitution,  specifying  instances.    Held  that  an  answer  which  al 
1^^,  that  the  defendant  had  been  robbed  of  the  articles  mentioned,  and  as 
defendant  belieyed  the  plaintiff  was  guilty  of  the  charges  allied  against  her, 
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And  "  that  what  defendant  said  of  plaintiff  was  hi  foil  belief  of  its  troth,  hi 
self-vindication  and  as  a  warning  to  others,  and  not  from  malice  towards  the 
plaintiff"  was  sufficiently  definite  and  certain,  and  contained  nothln;^  irrele- 
rant  or  redundant  (Stemman  v.  Qtirk,  10  Abb.  132). 

a.  MitigaHDg  circumatanoes. — After  some  conflict  of  dedsion,  it  was  de- 
cided in  Bush  v.  Prasser,  (1  Eeman,  847),  that  a  defendant  may,  With  an  answer 
denying  the  allegations  of  the  complaint,  set  np  niitigating  circumstances.  That 
to  oitiue  a  defendant  to  set  up  in  his  answer  and  prove  on  the  trial  mitigating 
circumstances,  it  is  not  necessary  to  interpose  a  justification.  It  is  still,  how- 
ever, an  open  question,  whether  or^iot  a  defendant  can,  without  making  any 
defence — t.  e.  without  either  controverting  the  allegations  of  the  complaint 
or  setting  up  a  Justification — set  up  by  answer  mitisatlng  circumstances  alene. 
In  Van  jBenschoter*  v.  Taple  (13  How.  9?),  Harris,  J.,  considered  the  case  of 
Biish  V.  Prosper  (supra),  as  having  deddea  that  a  defendant  mav  allege  in  his 
3Ut  apy  defence  at  all,  mitigatingcircumstances.     F We  do  ] 


answer,  '*  without  apy  defence  at  all,  mitigatingcircumstances.  FWe  do  not 
think  that  either  Bum  v.  Proeser^  or  Biabey  V.  maWy  (2  Eeman,  67),  warrant 
sudi  a  proposition;  how  can  mitigating  circumstances  alone  raise  an  is- 
sue V]  In  Newman  v.  Otio^  (4  Sand.  6^),  \i  is  said  mitigating  drcumstfmces  are 
not  a  defence  in  the  proper  sense  of  the  term,  and  if  pleaded  alone  ^onld  be 
Struck  out  as  fHvolous. 

b.  To  a  complaint  in  slander,  for  charging  plaintiff  with  stealhig  the  de- 
fendant's hay,  the  defendant  answered,  firet,  a  denial ;  secondly,  that  on,  &c^ 
in  the  neighborhood  where  the  plaintiff  had  resid^  and  stul  resides,  the 
plaintiff  h^  and  still  has  the  character  and  reputation  of  bdng  addicted  to 
stealing,  and  of  having  been  on  divers  times  guilty  of  the  crimes  mentioned 
in  the  complaint,  Ac.  On  motion,  the  second  defence  was  struck  out  as  ir- 
relevant, redundant  and  improper  in  mitigation  {Tan  BenschaUn  v.  Taple,  13 
How.  97). 

c.  Mitigating  circumstances  are  snch  circumstances  as  the  well-estaUished 
rules  of  law  allow  to  be  given  in  evidence  in  mitigation  of  damages  (Oraham 
V,  Jones,  1  Code  Rep.  N.  8. 181 ;  6  How.  15). 

.  d.  The  question  whether  the  fects  set  up  in  mitigation  are,  or  are  not,  sudh 
as  should  be  admitted  to  be  given  in  eviaence  in  mitigation,  must  be  deterr 
mined  by  the  presiding  Judge  upon  the  trial  of  the  issue  of  fact  (Neunnan  y. 
Harrison,  1  Code  Rep.  N.  8. 184  n,;  Fry  v.  BmneU,  1  Code  Rep.  N.  8.  288 ;  5 
Sand.  54 ;  Newman  v.  Otto,  4  fiafid.  66^). 

e.  What  may  be  set  np  in  mitigation, — Anything  tending  to  disprove 
actual  malice,  although  it  may  tend  to  establish  the  truth  {Bum  v.  Promr,  1 
Keman,  347 ;  Bisbey  v.  Shaw,  2  id.  67;  Beaton  v.  Wright,  10  How.  83) ;  that  de- 
fendant requested  the  printer  of  the  libel  to  do  it  privately  (Tayhr  v.  Ohurch, 
4  Selden,  452) ;  that  defendant  was  provoked  to  the  publication  by  publica- 
tions of  the  plaintiff  (TTaWs  v.  Fraser,  7  Ad.  &  El.  223 ;  8ia.  170);  that  it  was 
copied  fVom  a  newspaper  (Thornton  v.  Stevens,  2  M.  &  R  45) ;  plaintiff's  gen- 
eral bad  character  {Earner  v.  M'PhrUn,  4  Denio,  509 ;  Quman  v.  Lowm,  8 
Wend.  573 ;  Paddock  v.  Salisbury,  1  Cow.  811);  but  it  must  be  pled  {Smiles  v. 
Gomstock^  9  How.  48) ;  the  defendant  cannot  set  np  in  mitigation  former  con- 
troversies between  him  and  the  plaintiff,  having  nothing  to  do  with  the  al- 
leged slander  {Lisiter  v.  Wright,  2  Hill,  320),  or  that  the  mther  of  the  plaintiff 
shortly  before  the  uttering  of  the  slander,  used  irritating  language  towards 
the  defendant  {UnderhtUv.  Talyor,  2  Barb.  348);  or  in  an  action  against 
the  editor  of  a  newspaper,  that  the  libel  was  published  on  the  communica- 
tion of  a  correspondent  {TaOmt  v.  Clark,  2  M.  &  Rob.  812).  Where  the  libel, 
as  averred  in  the  commaint,  charged  the  plaintifis,  who  were  contractors 
with  the  corporation  of  New  Y  ork,  with  fraudulent  attempts  to  influence  the 
supreme  court  in  determining  a  suit  therein  pending  against  them,  and 
with  having  bribed  the  common  council,— A^,  that  ^legations  in  the  an- 
swer of  a  generally  wastefiil  and  improper  course  of  conduct  on  the  part  of  the 
common  coundl,  and  that  certain  contracts  obtained  therefirom  by  the  plain- 
tiffs, would  result  in  vast  profits  to  them,  and  in  detriment  to  the  eity,  ana  that 
they  falsely  pretended  to  possess  patent  rights  for  pjiving,  and  uiade  other 
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preten0e0,  and  tbat  thej  poorly  performed  previons  contracts,  aad  had  ob» 
tained  preferences  over  lower  biaders,  were  properly  stricken  out  with  addi- 
tional similar  matter,  as  too  remote  in  application  to  the  alleged  libel,  to  con- 
fltatate  mitigating  circumstances  (Russ  v.  jSrooks,  4  E.  D.  Smith,  645). 

a.  When  circumstances  which  can  only  be  given  in  evidence  in  mitigation 
of  damages,  are  set  forth  in  the  answer,  it  must  be  distinctly  stated  that  it  i» 
with  that  view  and  for  that  purpose  only  that  they  are  introduced ;  since  oth- 
erwise the  plaintiff  will  have  a  right  to  mfer  that  they  are  relied  on  as  a  bar 
to  the  action,  and  upon  that  ground  may  properly  demur  to  them  (Pryy.  Ben- 
aULl  Code  Rep.  N.  8.  886 ;  5  find.  94 ;  iftittA«tw  y.  Beach,  5  Sand.  264;  Atrres 
v.  Otma,  18  Barb.  260). 

h.  An  answer  which  alleges  new  matter  in  Justification,  may  allege  the  same 
matter  in  mitigation  {Howcard  v.  Bsi^ond,  11  Abb.  155) ;  and  the  mitigating 
dreumstances  may  be  alleged  by  a  mere  statement  that  the  defendant  will,  on 
the  trial,  set  up  as  mitigating  circumstances  the  matter  plead  in  histification. 
(Id,) 

c  Matter  pleaded  only  in  mitigation,  is  not  a  subject  of  demurrer  {Nemnait 
V.  OUo,  4  Sand.  669 ;  and  see  Van  Benschoien  v.  Fapfe,  13  How.  101) ;  and  can- 
not, on  the  tri^,  be  offered  in  justification  (Baker  v.  WiOtim,  8  Barb.  d2(^. 

d,  Allmtiotts  in  am  answer,  in  an  action  for  libel,  which  would  not  be  al- 
lowed to  be  proved  even  in  mitigation  of  damages,  should  be  stricken  out  aa 
irrelevant  (Brevm  v.  Orrw,  6  How.  876). 

e.  To  a  complaint  for  dander  in  changing  that  plaintiff  had  stolen  defend- 
ant's hay,  the  answer  denied  each  allegation  of  the  complaint,  and  then,  as  a 
separate  defence,  stated  that  the  words  charged  as  slanderous  were  spoken  in 
reference  to  a  quantity  of  hay  the  defend)mt  had  cut  and  stacked,  and  to 
whichhay  the  plaintiff  claimed  title,  and  which  hay,  under  such  claim  of 
title,  and  in  the  day  time,  the  plamtiff  took  from  the  land  of  the  defendant  to 
the  a^oining  laiid  of  him,  the  plaintiff;  which  taking,  and  not  the  crime  of 
larceny,  was  what  he,  the  defendant,  meant  by  the  words  chareed,  and  he  was 
so  understood  by  all  who  heard  him.  A  motion  to  strike  out  Uiis  last  defence 
as  irrevelant  and  redundant,  and  because  it  was  inconsistent  with  the  general 
denial,  was  denied.  Harris,  J.,  held  that  perhaps  the  matter  set  up  might 
have  been  admissible,  under  the  general  denial,  but  that  was  no  reason  lor 
6trikingout matter  which  apprised  the  plaintiff  of  the  exact  ^imd  of  de- 
flence  (HoOenbeek  v.  Glow,  9  How.  293). 

/.  To  a  count  all^^g  the  defiwnatory  words  to  be  "  Susan  Mary  (the  plain- 
tiff) has  robbed  me— she  is  a  thief— she  has  stolen  my  gold  pen  and  pencil,'' 
the  defendant  answered  that  the  plaintiff  stole  firom  the  defendant  five  boxes 
of  tooth  paste,  a  doak,  a  shawl,  a  gold  pen  and  case,  and  one  gold  pencil-case. 
A  motion  to  strike  out  as  irrelevant  all  the  parts  of  the  answer  not  relating  to 
gold  pen  and  pencil,  was  denied  on  the  ground  that  the  allegation  of  robbery 
of  other  articles  was  applicable  to  the  charge  "  has  robbed  me  "  (Jayfwike  v. 
Ajfree,  7  How.  216). 

a.  Of  the  rules  of  evidence  and  measure  of  dami^es  in  actions  for.  slander 
{Fwkerson  v.  Qe<n'ge,  8  Abb.  75 ;  and  see  Ptilmer  v.  Haight,  2  Barb.  212 ;  Smith 
V.  J&rr,  1  Barb.  156 ;  Snyder  y.  Andrews,  Q  Beah.  ^ ;  Weed  y.  Bibfdns,  9Sl  B&rh. 
815). 

§166.  Tn-  aotiona  to.recover  property  distrained  for  dcmuLge^ 
(mswer  need  not  set  forth  title. 

In  an  action  to  recover  the  possession  of  property  .distrained 
doing  damage,  an  answer  that  the  defendant  or  person  by 
whose  command  he  acted,  was  lawfully  possessed  of  the  real 
property  npon  which  the  distress  was  made,  and  that  the  prop- 
erty distrained  was  at  the  time  doing  damage  thereon,  shall  be 
good,  without  setting  forth  the  title  to  sncli  real  ]>ropertv. 
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§167.  [148.]  (Am'd  1849,  1852,  1868.)  Wluib  causes  of 
action  may  he  joined  m  the  same  complaint. 

The  plaintiff  may  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  such  as  have  been  hereto- 
fore denominated  legal  or  equitable,  or  both,  where  they  all 
arise  out  of, 

1.  The  same  transnctionf  or  transactions  connected  with  the 
same  subject  of  action ; 

2.  Contract,  express  or  implied ;  or 

3.  Injuries,  with  or  without  force,  to  person  and  property, 
or  either ;  or 

4.  Injuries  to  character;  or 

5.  Claims  to  recover  real  property,  with  or  without  dam- 
ages for  the  withholding  thereof,  and  the  rents  and  profits  of 
the  same ;  or 

6.  Claims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one 
of  these  classes,  and  except  in  actions  for  the  foreclosure  of 
mortgages  must  affect  all  the  parties  to  the  action,  and  not  re- 
quire different  places  of  trial,  and  must  be  separately  stated. 

In  actions  to  foreclose  mortgages,  the  court  shall  have  pow- 
er to  adjudge  and  direct  the  paynient,  by  the  mortgagor,  of 
any  residue  of  the  mortgage  debt  that  may  remain  unsatisfied 
after  a  sale  of  the  mortgaged  premises,  in  cases  in  which  the 
mortgagor  shall  be  personally  liable  for  the  debt  secured  by 
such  mortgage  ;  and  if  the  mortgage  debt  be  secured  by  the 
covenant  or  obligation  of  any  person  other  than  the  mortgag- 
or, the  plaintiff  may  make  such  person  a  party  to  the  action, 
and  the  court  may  adjudge  payment  of  the  residue  of  such 
debt  remaining  unsatisfied  after  a  sale  of  the  mortgaged  prem- 
ises against  such  other  person,  and  may  enforce  such  judgment 
as  in  other  cases. 

a.  Wba(  oanses  of  action  may  be  Joined.— One  complaint  may  inclade 
caoaes  of  action  for : 

b.  Malicious  prosecution  and  slander  {Watson  y.  Btaard,  8  Code  Rep;  318). 

c.  Aseault  and  slander  {Brewer  v.  TempU,  15  How.  286). 

d.  Loduriee  to  the  person  and  to  property  arising  from  defendant's  nQg;li- 
gence(12btM  y.  Pedkham,  10 Barb.  656). 

e.  Wrongfully  cutting  and  converting  wood»  and  for  wrongfully  drawing  off 
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the  wood.  In  action  by  reyersioner  against  tenant  for  life,  and  another  for  in- 
juries to  the  inheritance  .(ifeHi!gr«r«  v.  Rodgers,  11  Barb.  5»5). 

a.  Violation  of  agreement  to  print  a  work,  and  for  injuring  stereotype  plates 
of  same  work,  on  the  ground  that  the  causes  of  action  arose  out  of  the  same 
transaction  (Badger  y.  BeMdiet,  4  Abb.  176 ;  1  Hilton,  414). 

ft.  For  surplus  moneys  and  surrender  of  notes,  in  action  b^  an  assignor  of  a 
mortgage  to  secure  payment  of  said  notes  against  the  assignees  ((Mlhoon  y. 
Bcmk  (tf  Utiea,  3  Selden,  486). 

c  L^al  and  equitable  relief,  w?ien  cansuirni  {OeUtfy.  Budaon  B&wr  B.  R 
Co.,  6  How.  269 ;  Ymng  y.  Edjm,rd»\  11  How.  201 ;  Wa^ydU  y.  Twmey,  5  Ducr, 
661 ;  (^ruKey  y.  GWta^,  24  N.  Y.  186 ;  PAtfi^  y.  <?f>rAam,  17  N.  Y.  284 ;  JV:  Y, 
lee  Co.  y.  N.  West.  Ins.  Co.,  21  How.  296 ;  12  Abb.  414;  rey^ff  20  How.  424) ; 
as  to  haye  a  contract  reformed  and  enforced  as  reformed  {(tooding  y.  McAl- 
lister, 9  How.  123;  iV:  T.  lee  Co.  y.  N.  West  Ins.  Co.,  21  How.  296 ;  and  see 
Lamoreaux  y.  AOan.  Mut.  Ins.  Co.,  8  Duer,  680 ;  and  16  N.  Y.  267 ;  Bidwea 
y.  Astor  Mut.  Ins.  Co.,  16  K.  Y.  263) ;  but  the  relief  must  be  consistent.  See, 
What  causes  of  action  may  not  be  joined,  infra. 

d.  Claims  arising  on  seyeral  judgments  (Bankcf  N.  Am.  y.  Buydam,  1  Code 
R.  N.  S.  325). 

d.  Libel,  slander,  and  malicious  prosecution  (Martin  y.  Mattison,  8  Abb.  3). 

/.  Possession  of  land,  and  a  claim  for  damages  for  withholding,  and  for 
mesne  profits  (Hotehkiss  y.  Aubimi  R.  R.  Co.,  86  Barb.  600). 

g.  Recoyery  or  assignment  of  dower,  with  damages  for  withholding  same 
{Van Name  y. Van  Name,  24  How.  247). 

A.  The  causes  of  action  to  be  joined  must  be  in  &yor  of  aU  the  plainJtiflfs, 
and  against  all  the  defendants  and  must  belong  to  the  same  class  (Bnos  y. 
Tfyomas,  4  How.  ^ ;  but  the  defendants  need  not  be  all  equally  affected  ( Ver- 
meute  y.  Beck,  15  How.  883). 

i.  What  oauses  of  action  may  not  be  joiiied. — One  complaint  may  not 
indude  causes  of  action  for : 

j.  A  demand  a^inst  defendant  as  administrator,  trustee,  or  executor,  and 
^inst  him  indiyidually  (LatUna  y.  LatHng,  4  Band.  Ch.  R  81 ;  Landau  y. 
j&iy,  1  Abb.  376 ;  Benjamin  v.  Taylor,  12  Barb.  328 ;  McMahon  y.  Allen,  3  Abb. 
89 ;  12  How.  40).  But  where  executors  continued  to  occupy  premises  occu- 
pied by  their  testator  in  his  lifetime, — held  that  in  an  action  against  them  in 
their  representatiye  capacity,  there  might,  properly,  be  joined  a  demand  for 
the  rent  which  accrued  ii)  ihe  lifetime  of  the  testator,  with  a  demand  for  the 
rent  subsequently' accrued  (Pugsley  y.  Aiken,  1  Eeman,  494 ;  oyerruling  S  C. 
14  Barb.  114). 

k.  Against  one  defendant  as  trustee,  and  against  another  defendant  indiyid- 
ually (Alger  y.  ScoffiOc,  1  Code  Rep.  N.  8.  308 ;  6  How.  131). 

L  Diyorce  on  the  ground  of  adultery,  and  for  cruel  and  inhuman  treatment 
(Mcintosh  y.  Mcintosh,  12  How.  289  ;  Johnson  y.  Johnson,  5  Johns.  Ch.'R  163). 

m.  For  cattle  killed  by  railroad  cars  of  defendants,  and  for  the  wrongftil  kill- 
ing, carrying  away  and  conyerting  said  cattle,  with  a  cause  of  action  on  an 
agreement  to  carry  cattle  on  the  defendants'  railroad,  and  for  damages  occa- 
sioned by  the  breach  of  such  agreement  to  carry  safely,  and  for  the  loss  by 
death  of  cattle  by  reason  of  w^  and  insufficient  cars,  and  for  conyerting  the 
cattle  so  MUed  (ColwOl  y.  N  7.  d  Erie  R.  R.  Co.,  9  How.  311). 

n.  For  a  wrongftil  conyersion  of  goods  and  a  claim  for  money  receiyed  to 
plidntiff*s  use  (C^  y.  2>enM,  9  Barb.  280;  and  see  Moore  y.  Smith,  10  How. 
861 ;  Banter  y.  PtmeU,  15  id.  221 ;  Dorman  v.  Keaam,4Ahh.  202 ;  14 How.  184; 
see,  howeyer,  Adams  y.  BisseU,  28  Barb.  382). 

o.  To  restrain  some  of  the  part  owners  of  a  yessel  f^om  disposing  of  her,  in 
derogation  of  the  rights  of  other  part  owners  (the  plaintiff^),  and  a  cause  of  ac- 
tion for  the  hire  of  the  Vessel  (OMtar  y.  JIT.  T.  AErieBR.  0?.,  5  Dner,  677 ;  3 
Abb.  332;  352). 
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a.  Equitable  relief  against  a  corporation  with  a  claim  for  damages  against 
an  individual  defendant  {House  v.  Cooper,  16  How.  298;  80  Barb.  157). 

b.  A  claim  as  an  individual  and  in  a  representative  character  (j5a^  v.  Fisher. 
^  Barb.  442;  Lucas  v.  N,  T.  Cent  R,  R.  Co.,  21  Barb.  245).  But  a  plaintiff 
may  unite  a  cause  of  action  as  executrix  with  one  as  devisee  where  both  accrued 
under  a  contract  made  by  the  testator  with  the  defendant,  growing  out  of  the 
same  matter.  Thus,  the  plaintiff  was  allowed  to  unite  a  cause  of  action  as 
devisee  against  the  defendant  for  the  rent  of  a  farm  leased  to  the  defendant  by 
the  testator,  which  rent  accrued  subsequent  to  the  testator's  death,  with  a 
cause  of  action  as  exeetUrix  for  breaches  of  covenant  in  the  lease  of  the  same 
farm  (Armstrong  v.  EaUy  17  How.  76). 

c.  A  claim  as  an  individual  and  one  in  the  public  generally  (Warwick  v. 
Mayor  of  K  K,  26  How.  358 ;  28  Barb.  212). 

d.  Against  all  the  defendants  jointly,  and  one  or  some  of  the  defendants  sev- 
erally (Barnes  v.  Smith,  16  Abb.  420 ;  WeOs  v.  Jcwett,  11  How.  242 ;  Ztf  J^  v. 
Shaw^  Duer,  626 ;  Rodgers  v.  Rodgers,  11  Barb.  595 ;  Enos  v.  Thomas,  4  How. 
48;  VtaU  v.  Jdott,  37  Barb.  208).  Therefore,  a  plaintiff  cannot  unite  a  claim 
against  two  defendants  to  recover  possession  of  real  estate  and  damages  for' 
unlawfhlly  withholding  same,  and  a  claim  against  one  of  the  defendants  for 
money  received  for  rents  and  profits  of  the  jiremises,  for  which  that  defendant 
is  mdebted  to  the  plaintiffs  (Tompkins  v.  WhUe,  8  How.  520). 

e.  Breach  of  contract  of  warranty  on  the  sale  of  a  horse,  and  a  claim  for 
damages  for  f:  .ludulent  representations  (deceit)  in  regard  to  the  same  horse 
(Stoeet  V.  Ingerson,  12  How.  381 ;  Springsteed  v.  Lawson,  14  Abb.  828). 

/.  Possession  of  land,  and  damages  fdr  not  using  the  .same  land  as  required 
by  the  lease  thereof  (Smith  v.  HaUoek,  8  How.  78 ;  see,  however,  Hotcnkiss  v. 
AtUmm  R  R.  Co.,  96  Barb.  600) ;  nor  can  a  plaintiff. unite  a  cause  of  action  for 
possession  of  land  (ejectment)  with  a  cause  of  action  to  compel  a  conveyance 
of  the  same  land  (LaUin  v.  McCarthy,  17  How.  289). 

a  Partition  of  real  estate,  and  for  the  usual  relief  on  a  creditor's  bill  (Dewey 
v.Wartf,  12H0W.  419). 

h.  Statute  penalties  for  violating  a  ci^  ordinance,  and  to  enjoin  a  continu- 
ance of  the  violation  (Lamport  v.  Alfbott,  12  How.  840). 

i.  To  recover  real  property  for  forfeiture  or  breach  of  covenant  in  a  lease, 
and  to  restrain  a  continuance  of  the  alleged  breach  (Linden  v.  Hapfnim,  8 
Sand.  668 ;  8  Code  R  164). 

j.  Por  building  an  embankment  on  defendant's  own  land,  for  builduig  an 
embankment  on  the  highway,  near  plaintiff's  store ;  and  for  erecting  an  em- 
bankment on  plaintiff's  land,  whereby  damage  had  accrued  to  plaintiff  (Durhee 
V.  Saratoga  and  Wash.  R  R.  Co.,  4  How.  226 ;  2  Code  Rep.  145). 

k.  Trespass,  ejectment,  and  equitable  reTief  (Bigelow  v.  €h9e,  7  Cal.  188 ;  Lot- 
tin  V.  McCarthy,  17  How.  289). 

I  A  l^gaOT-,  and  for  rent  not  arising  out  of  the  same  transaction  (Gridiey  v. 
Gridley,  83  Barb.  250). 

m.  Por  damages  for  converting  personal  propertjv  and  for  a  redeliveryjifaav 
wea  V.  Farnan,  7  How.  236 ;  Spciding  v.  Spalding,  8  How.  297  ;  Utdee  v.  Thomp- 
son,  9  How.  113 ;  Budd  v.  Bingham,  18  Barb.  494). 

n.  Por  breach  of  contract  for  sale  of  real  property,  and  for  an  assault  on 
plaintiff  and  taking  said  contract  fh)m  him  (a hie  v.  BaUer,  6  Bosw.  661). 

0.  To  recover  money  only  against  husband,  and  a  claim  to  charge  the  sepa- 
rate estate  of  the  wife  with  the  same  debt  (Palen  v.  Lent,  5  Bosw.  718). 

p.  Against  an  agent  employed  to  sell  real  estate  for  wrongftiUy  selling,* and 
against  the  purchaser  of  said  estate  for  a  reconveyance  (Gardner  v.  Ogden,  22 
N.  Y.  827,  340). 

q.  Wrongful  act  of  wife,  and  for  wrongful  act  of  husband  (Malone  v.  StikoeU, 
15  Abb.  421). 

r.  Several  counts. — Several  causes  of  action  do  not  always  form  the  sab> 
ject  <!  f  several  separate  counts,  but  are  sometimes  thrown,  for  the  sake  of  brev- 
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ity  and  conYeoience,  into  one.  Thus,  in  an  action  to  reoover  penfclties  of  five 
dollars  a  day  for  one  thousand  and  ninety-five  successive  days  omission  to  put 
up  a  tariff  of  ferriage  in  a  ferry-house,  the  plaintiff  included  all  the  penalties  in 
one  statement  of  a  cause  of  action ;  and  on  motion  to  set  a^de  the  complaint 
for  that  reason,  held  that  Uie  complaint  was  properly  framsd  (Longioorthp  v. 
Knapp^  4  Abb.  115).  The  several  penalties  are  regarded  as  items  of  one  claim, 
and  any  number  of  items  may  be  Included  in  one  statement  of  a  cause  of  ac- 
tion (Adam*  v.  Hofky^  13  How.  329^  But  where  a  party  has  a  cause  of  action 
in  respect  of  several  items,  part  oi  them  lutving  always,  and  originally,  be- 
longed to  him,  and  part  of  them  having  come  to  him  by  assignment,  he  should 
state  those  that  accrued  by  assignment  as  a  separate  cause  of  action.  And 
where  the  plaintiff  has  several  causes  of  action,  which,  if  they  had  all  accrued 
to  him  originally,  might  probably  have  been  complained  ujjon  by  a  statement 
as  a  single  cause  of  action,  yet  if  they  accrued  to  him  by  assignment  fh)m  sev- 
eral persons,  the  subject  of  each  assignment  should  constitute  a  separate  state- 
ment of  a  cause  of  action ;  and  where  a  plaintiff  has  a  cause  of  action  which 
originally  arose  partly  to  himself  and  partly  to  another,  and  he  has  acquired 
iJfyt  right  of  that  other  by  assignment,  so  much  of  the  cause  of  action  which 
accrueid  to  himself  originally  Siould  constitute  one  statement  of  a  cause  of  ac- 
tion, and  so  much  as  accrued  to  him  by  assignment  should  constitute  another 
and  separate  statement  of  a  cause  of  action.  '(Id.) 

a.  Stating  several  grounds  of  Complaint  are  not  necessarily  several  causes  of 
action  {D^rant  v.  Oardnsr,  10  Abb.  446). 

b.  Where  a  complaint  contains  several  causes  of  action  not  separately  stated 
and  plainly  numbered,  the  remedy  is  not  by  motion  to  set  aside  the  com- 
plaint, but  by  motion  to  make  more  definite  and  certain  (Wood  v.  Anthony,  9 
How.  78 ;  but  see  Blanchard  v.  Strait,  8  How.  83). 

e.  CoDflolidating  actional — If  two  or  more  actions  be  brought  by  the  same 
plaintiff,  at  the  same  time  against  the  same  defendant,  for  causes  of  action 
which  may  be  joined,  tlie  defendant  may  move  to  consolidate  the  actions  (3 
R  S.  883,  §  88).  And  if  one  or  more  of  such  actions  be  pending  in  the  su- 
preme court,  and  others  be  pending  in  another  court  of  this  State,  the  su- 
preme court  may  order  the  actions  in  the  other  court  to  be  consolidated  with 
that  in  the  supreme  court ;  and  when  several  suits  are  commenced  against 
joint  and  several  debtors  in  the  same  court,  the  plaintiff  may,  in  any  sta^e 
of  the  proceedmgs,  consolidate  such  action  (lb.  884,  §§  89,  40 ;  8  Wend.  442 ; 
^  id.  451;  19  i&.  28 ;  4  Hill,  46 ;  9  Price,  893).  An  injunction  is  not  a  proper 
method  for  restraining  a  multiplicity  of  suits  (Minor  v.  Webb,  10  Abb.  284). 

d,  A  motion  to  consolidate  may  be  made  any  where  in  the  district  contain- 
ing the  county  in  which  the  venue  of  either  of  the  actions  to  be  consolidated 
is  laid  (Percy  v.  Seward,  6  Abb.  826). 

e.  The  granting  or  refusing  a  motion  to  consolidate,  rests  entirely  in  the 
discretion  of  the  court  (2  R  8. 888).  Therefore,  from  an  order  granting  or  refus- 
ing a  motion  to  consolidate,  no  appeal  can  be  taken.  If  the  grounds  of  the 
motion  are  not  denied,  and  it  does  not  appear  that  the  plaintiff  will  be  mate- 
rially prejudiced  by  the  consolidation,  it  has  been  customary  with  the  courts 
to  grant  tiie  motion  (19  Wend.  23)  not  only  where  both  or  all  the  suits  are 
brought  at  the  same  time,  but  where  they  are  brought  at  different  times,  and. 
although  at  the  commencement  of  the  first  action  the  cause  of  action  in  the 
other  had  not  accrued. 

/.  The  test  for  allowing  the  motion  is,  Are  the  questions  to  be  tried  identi- 
cal? If  they  are,  the  motion  to  consolidate  should  \>e  granted  (4  Hill,  46), 
miless  it  will  prejudice  the  plaintiff  (8  Hill,  450). 

g.  The  defendant,  to  entitle  him  to  an  order  to  consolidate,  need  not  swear 
to  merits  (3  Wend.  443) ;  for  the  motion  will  be  granted  where  no  defence  is 
intended,  merely  to  avoid  the  expense  of  several  judgments  (4  Hill,  47 ;  3 
Wend.  442). 

A.  Where  several  actions  are  brought  on  one  policy  of  insurance,  the  coml, 
on  the  application  of  the  defendant,  and  with  the  consent  of  the  plaintiff,  will 
grant  an  order  to  stay  the  proceedings  in  all  the  actions  but  one,  the  defend- 
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ant  nndertakiiig  to  be  bound  b^  the  verdict  in  each  action,  and  to  pav  the 
amount  of  tbeir  seyeral  subecriptions  and  costs,  in  case  tbe  plsontifr  shoold  re- 
coyer.  This  mode  of  consolidation,  however,  has  been  held  to  apply  only  to 
seyeral  actions  on  one  policy,  and  not  extend  to  several  polides  on  one  risk  (1 
Gaines  R  114). 

a.  Where  the  same  defendants  in  several  actions  for  work  and  labor,  entered 
into  a  stipulation  that  all  proceedings  should  be  stayed  except  in  the  action 
by  J.  D^  and  that  the  qther  actions  should  abide  the  final  judgment  in  the 
case  of  J.  D.,  held  that  J.  D.  having^btained  final  judgment  against  defendants, 
the  plaintiffs  in  the  other  actions,  on  a  reference  for4he  purpose  had  to  prove 
the  amount  ol  their  claims  only,  and  the  defendants  coula  controvert  that 
one  point  only  (Hordahan  v.  SacketU  Harbor  i2.  i2.,  24  How.  155). 

b.  Where  in  several  actions,  the  plaintiff  has  regularly  obtained  judgment 
at  tbe  circuit  or  special  term,  the  court  have  no  power,  on^  motion  of  tiie  de- 
fendimt,  to  grant  an  order  to  stay  proceedings  in  all  the  actions  but  one,  until 
the  decision  of  the  general  term  m  that  one,  or  to  abide  the  event  thereof. 
After  a  regular  appSd  to  the  general  term,  the  court,  on  a  proper  application, 
where  it  is  made  to  appear  that  a  decision  in  one  cause  will  dispose  of  all  the 
questions  in  the  others,  may  grant  an  order  to  hear  an  argument  in  (me,  and  that 
the  others  abide  the  result  of  that  one ;  or  the  court  may  refuse  to  hear  but 
one  argument  {Toll  v.  Thomas,  15  How.  815). 

€.  A  party  moving  to  consolidate  actions  which  are  to  be  defended,  must 
show  by  his  affidavit  that  the.miestions  to  be  tried  in  them  will  be  substan- 
tially the  same  in  all  the  smts(J>unn  v.  Mown,  7  Hill,  154).  Where  the  affi- 
davit was  **  that  the  defence  in  each  and  all  of  the  actions  will  be  substantially 
the  same,"  but  the  nature  of  the  defence  was  not  stated,  it  was  held  insufli- 
cient  (lb.)  And  where  the  affidavit  was  made  by  the  defendant's  attorney, 
and  he  swore  he  had  been  informed  by  the  president  of  the  company,  defend- 
ant, that  there  was  a  good  defence  and  that  the  questions  were  the  same  in 
each  action,  and  gave  no  excuse  why  the  president  himself  did  not  make  the 
affidavit,  Ingraham,  J.,  denied  the  motion  {Hone  v.  Farmer's  B^k.  of  (Mti?,  not 
reported). 

d.  The  plaintiff  brought  at  one  time,  and  against  the  same  defendants,  a 
separate  action  in  each  of  the  counties  of  the  State,  for  one  and  the  same  libel, 
which  was  first  published  in  the  county  in  which  all  of  the  parties  resided. 
Hddy  that  the  defendant's  motion  to  consolidate  the  actions  must  be  granted  ; 
and  that  the  motion  to  consolidate  was  properly  made  in  the  county  m  which 
all  the  parties  resided.  The  time  to  plead  in  the  consolidated  action  in  such  a 
case,  should  be  the  time  which  remained  in  the  action  in  the  county  to  which 
the  other  actions  were  drawn  by  the  consolidation  {Percy  v.  Smoard,  6  Abb. 
326). 

e.  A  motion  to  consolidate  may  be  made  by  a  plaintiff ;  and  if  the  motion 
is  granted  it  will  be  on  the  terms  that  the  plaintiff  pay  the  costs  in  all  the  ac- 
tions but  one  up  to  the  time  of  consolidating  {Briggs  v.  Gaunt,  2  Abb.  77 ;  4 
Duer,  664). 

/.  Actions  of  foreclosure  will  not,  It  seems,  be  consolidated  imder  any  cir- 
cumstances. A  motion  to  consolidate  two  foreclosure  suits  was  denied  by 
Davies,  J.,  with  costs  in  both  %\x\\&  {Grant  v.  Spemer,  not  reported). 

g.  Where  a  plaintiff  commenced  sixty-four  actions  against  the  same  defend- 
ant, all  of  which  were  at  issue,  and  were  for  the  recovery  of  separate  penal- 
ties for  an  allied  violation  of  the  law  concerning  foreign  bank  notes,  the  de- 
fendant moved  to  consolidate  ;  ordered  that  the  plaintiff  should  bring  to  trial 
one  of  the  suits,  which  might  be  selected  by  him,  and  that  all  proce^lings  in 
the  remaining  suits  should  be  staved  until  the  trial  of  such  selected  suit,  with 
liberty  to  the  defendant  after  such  trial  to  renew  the  motion  for  a  consolida- 
tion {Olark  V.  Metropolitan  Bank,  5  Sand.  665). 

A.  Where  separate  actions  were  brought  against  the  three  obligors  of  a  joint 
and  seyeral  bond,  the  court  stayed  the  proceedings  in  two  of  the  actions  until 
one  was  tried  {Anderson  y  Tot^;^,  1  Ad.  <&  El.  JN .  a  245). 


Digitized  by 


Google 


§  168.]  ALLBOATIONB  DBBMBD  TRUE.  387 

o.  Where  two  actions  were  between  the  same  parties,  but  inyolved  in  part  only 
the  same  cause  of  action,  the  court  refused  to  stay  the  proceedings  in 
one  until  the  other  was  determined  (Sori^  v.  Brewer,  18  How.  509). 

b.  Where  on  consolidation  some  of  the  actions  are  discontinued,  and  onlj 
the  consolidated  action  remains,  there  is  no  principle  by  which  the  costs  in 
the  discontinued  actions  can  be  included  in  the  consolidated  action,  even 
though  it  embraces  the  causes  of  action  in  the  actions  discontinued.  Pro- 
yision  for  such  costs  must  be  made  in  the  discontinued  actions  before  they 
finally  cease  to  exist,  otherwise  the  party  loses  such  costs  as  agsdnst  his  adyer- 
say  (Blake  y.  Michigan  8.  <fe  N.  Indiana  B.  B.  Co.,  17  How.  228). 


§  168.  [144.]  (Am'd  1849,  1862.)  AUegaOon  not  denied, 
when  to  be  deemed  true. 

Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  as  prescribed  in  section  149 ;  and  every  mate- 
rial allegation  of  new  matter  in  the  answer,  constituting  a 
counter  claim,  not  controverted  by  the  reply,  as  prescribed  in 
section  153,  shall,  for  the  purposes  of  the  action,  be  taken  as 
true.  But  the  allegation  of  new  matter  in  tlie  answer,  not  re- 
lating to  a  counter-claim,  or  of  new  matter  in  a  reply,  is  to  be 
deemed  controverted  by  the  adverse  party  as  upon  a  direct 
denial  or  avoidance,  as  the  Cjase  may  require. 

c  Material  allegation. — Only  those  allegations  in  a  complaint  are  to  be 
deemed  tuaterial,  which  the  plaintiff  must  prace  upon  the  trial  in  order  to  main' 
tain  hie  action  (Fry  v.  Bennetty  1  Code  Rep.  N.  S.  245 ;  5  Sand.  54 ;  Newman  y. 
OUo,  4  Sand.  668 ;  Harlow  v.  Hamilton,  6  How.  475 ;  Oonmm  v.  Meir,  2  E.  D. 
Smith,  316;  Oeehe  y.  Cook,  '6  Duer,  161;  8and»  y,- 81.  John,  36  Barb.  628). 
Every  allegation  is  material  unless  it  may  be  struck  out  as  surplusage  (Mayor 
€fA&an^  v.  Cunliff,  2  Corns.  171). 

d.  *'  An  alle^tion  which  at  most  merely  implies  a  &ct,  or  justifies  an  iitfer^ 
ence  that  such  is  or  will  be  claimed  to  be  the  fact,  should  not  be  construed  as 
a  material  allegation,  especially  in  a  case  in  which  proof  of  the  fact  is  not 
essential  to  the  plaintiff's  right  to  recover  under  the  positive  allegations  con- 
tained in  the  complaint,  although  such  fact  may  be  dLsproved.  Thus,  in  an 
action  against  two  defendants  to  recover  for  goods  sold  and  delivered,  the 
material  question  is.  Did  the  plaintiffs  sell  to  the  defendants  ?  It  is  immaterial 
whether  or  not  the  defendants  are  partners,  except  as  an  item  of  proof  of  their 
Joint  liability.  Therefore  in  a  complaint  against  several  defendants  for  goods 
sold,  which,  after  alleging  the  sale  of  the  soods  to  the  defendants,  adds,  "  un- 
der their  firm  name  of  Cook  «fe  Son"  this  last  allegation  is  descriptive  only, 
and  not  necessary  to  be  proved.  The  defendant  by  not  denying  it,  does  not 
admit  it  (Oechs  v.  Cook,  8  Duer,*  161).  But  if  the  complamt  had  alleged  that 
the  defendants  composed  the  firm  of  Cook  &  Son,  and  then  a  sale  to  the  firm — 
in  that  case  the  all^tion  that  the  defendants  composed  the  firm  of  Cook  & 
Son,  would  have  been  material.  Hence  "  an  aJiegaUon  may  he  material  in  one 
form  of  constructing  a  complaint  and  immaterial  tn  another,  in  declaring  on  the 
same  cause  of  action  "  (Bosworth,  J.,  Oechs  v.  Cook,  supra) ;  and  a  fact  not  mate- 
rial maybe  rendered  material  by  the  form  of  the  pleading  (Livingston  v.  Miller^ 
4  Sclden,  289 ;  Hatch  v.  Feet,  23  Barb.  575). 

See  in  note  to  sections  169, 160. 

e.  "  This  section  is  confined  to  allegations  of  fietct,  and  does  not  refer  to  an 
averment  of  the  legal  effect  of  written  instruments;  nor  can  it  be  applied  to 
the  intention  of  paries  when  they  execute  a  written  contract    An  answer 
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whkh  contains  an  allegation  of  the  meaning  of  a  written  contract  or  agree- 
ment, but  does  not  deny  its  execution,  should  be  deemed  by  the  court  an^  im- 
material alligation/  ^d  disregarded  at  the  trial  Nor  can  such  answer  be 
deemed  equivalent  to  an  allegation  of  mistake  or  surprise  in  the  execution  of 
the  agreement,  so  as  to  entitle  the  defendant  to  haye  it  avoided  on  either  of 
those  grounds  "  (BarUm  v.  SaekeU,  1  Code  Rep.  06 ;  8  How.  858 ;  and  see  Dm<m 
V.  Ihinn,  16  N.  Y.  498). 

a.  "What  defendant  admits  by  not  answering. — ^By  not  answering  the  de- 
fendant admits  the  truth  of  all  the  allegations  in  the  complaint,  but  not  that 
those  facts  constitute  a  cause  of  action  {Johnaan  y.  Pwree„  7  Eng.  (Ark.)  R  599, 
and  see  note  to  subd.  6  of  §  144).  A  defendant  who  does  not  answer  is  not  to 
be  taken  as  admitting  anything  contained  in  an  answer  of  a  co-defendant 
in  which  he  has  not  participated  ( Woodworth  v.  BeUows^  4  How.  24). 

b.  Effect  of  admissions.— "  Whatever  has  been  admUUd.on  both  sides  in 
the  pleadings  cannot  be  contradicted  either  in  the  subsequent  pleadings  or 
even  in  the  verdict.  For  ndther  party  can  retract  what  he  has  before  con- 
ceded on  the  record  and  the  jury  have  no  authority  to  find  any  other  facts 
than  such  as  are  put  in  issue  "  (Gould,  PI.  152,  citing  Bac.  Abb.  Pleas,  &c, 
Introd.  ib.  Verdict,  W.  2  Mod.  6  Willis,  866 ;  Laws  PI.  48 ;  Crosbie  v.  Learyt  6 
Bosw.  313 ;  Thomaa  v.  AvMen^  4  Barb.  265 ;  Johnson  v.  Mcintosh,  31  Barb. 
272).  Evidence  is  only  intended  to  establish  contested  fiwjts  {Parkhurst  v. 
If  Grow,  24  Miss.  R  134;  HiickeU  v.  Richards,  11  N.  Y.  Leg.  Obs.  315) ;  and  a 
judgment  contrary  to  an  admission  in  the  pleading  showing  there  ouRht  to  be ' 
no  such  judgment,  would  be  erroneous  (Bridge  v.  Payson,  5  Sand.  217;  see 
Barto  v.  Him/rod,  4  Selden,  483 ;  and  see  6  Johns.  643,  559,  565 ;  10  Wheat 
189 ;  1  Barb.  Ch.  Pr.  339 ;  Gould  PI.  152 ;  Laws  PI.  48;  IPFerran  v.  Taylor,  8 
Cranch,  270). 

c.  Where  a  party  relies  on  the  confession  of  his  adversary,  the  whple  matter 
confessed  must  be  taken  together  (Dorlon  v.  Lewis,  6  Barb.  451 ;  Sttiart  y.  Kts- 
aam,  2  id.493).  An  admission  made  in  the  course  of  a  pleading  is  not  an  admis- 
sion made  for  all  the  purposes  of  the  cause,  but,  as  Lord  Denman  Btated  in  Bobins 
v.  Maidstone,  (4  O.  B.,  811),  correcting  what  he  had  said  in  Bingham  y.  Stanley 
(2  ^.  B.  127);  It  is  "an  admission  for  all  purposes  regarding  the  issue 
arising  from  that  pleading."  (See,  however,  Hutt  v.  Morreu,  18  Jurist,  215 ; 
Ayres  v.  GoM,  18  Barb.  264 ;  Knight  y.  MelhweU,  12  Ad.  «fe  El.  442 ;  Oouid  v. 
OUver, ,  2  M.  &  G.  234 ;  Bomi  v.  Stewart,  4  M.  &  G.  295 ;  Qale  v.  Lewis,  11  ' 
Jurist,  730;  F^am  v.  Filieu,  7  M.  &  G.  518;  Garter  v.  James,  18  M.  &  W.  137). 
An  admission,  in  an  answer,  of  new  matter  upon  which  issue  is  taken,  cannot 
be  used  on  the  trial  as  a  general  admission  of  a  material  foct  alleged  in  the 
complaint,  when  there  is  in  the  same  answer  a  general  denial  of  all  the  mate- 
rial allegations  of  the  complaint  [Tr^  and  Rumnd  R  B.  Go.  y.  Kerr,  17  Barb. 
581 ;  Swift  v.  Kingsley,  24  id.  541).  For  the  ilew  matter  pleaded  in  one  de- 
fence does  not  dispense  with  the  necessity  of  trying  the  issues  formed  directty 
upon  the  complaint  by  another  defence  {Vassear  v.  Livingston,  3  Eeman, 
256 ;.  Ayres  v.  (hma,  18  Barb.  264). 

d.  The  court  will  not  allow  an  infant  to  be  bound  by  an  admission  in  his 
pleading  adverse  to  him  (Moore  v.  Moore,  4  Sand.  Ch.  R  44). 

e.  No  admission  in  a  statement  of  a  cause  of  action  or  in  a  defence  which  is 
expressly  abandoned  by  the  pleader,  can  be  used  in  evidence  against  him 
(Brown  v.  Feeier,  7  Wend.  301).  And  where  a  pleading  has  been  amended, 
semble,  that  the  original  pleading  cannot  be  read  in  evidence  to  show  what  the 
party  conceived  to  be  his  right  at  the  time  such  pleading  was  put  in  (Hales  v. 
Pomfret,  1  Dan.  141).  The  prima  fade  eflfect  of  the  amendment  of  a  pleading, 
is  an  acknowledgement  of  the  pleader  that  he  has  been  mistaken,  and  not  that 
he  made  a  wilful  false  statement  in  the  pleading  so  amended  (EUeaheihjport 
Manufacturing  Go.  v.  Gampbell,  13  Abb.  87 ;  see  Fielden  v.  GareUi,  26  How. 
173 ;  16  Abb.  289) ;  and  smible,  that  facts  stated  in  an  answer  held  bad  on  de- 
murrer cannot  be  used  as  an  admission  of  those  facts  (Firmin  v.  Grudjix,  5  C. 
&P.98T. 

f.  Reading  pleadings  to  the  jury.— It  rests  wholly  in  the  discretion  of  tiie 
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ooort  wiMdier  or  not  it  will  permit  the  pleadings  to  be  read  to  the  jury  {WiOi$ 
y.  Forrmi^  3  Daer,  MO).  Where  a  plaintiff  in  an  action  against  a  firm,  in  order 
to  prove  a  certain  fact,  read  a  portion  of  the  answer  of  one  member  of  the 
firm,  admitting  soch  fact,  but  also  alleging  other  fects  which,  if  true,  would 
constitute  a  defence,  such  defendant  is  entitled  to  have  the  whole  answer  r^ul 
as  evidence  in  his  own  behalf  (QHderdeeoe  v.  Mahony^  5  Duer,  883).  And  as  to 
reading  pleadings  in  evidence,  see  Ghregory  v.  Brunsieick  (6  M.  A  G.  955) ;  Jm- 
ningi  v.  AsAm  (5  Duer,  695 ;  8  Abb.  878 ;  jBHt/  y.  BonneU,  8  Bosw.  300). 
.  a.  The  verification  of  a  pleading  is  onlv  to  secure  good  &ith  in  the  pleader 
not  to  make  the  pleadings  evidence  on  the  trial  {Atms  v.  HurUntt  17  How. 
185). 

b.  AdmOaalon  by  not  replying.— An  answer  of  infancy  (Hodges  v.  Bunt,  2S 
Barb.  150),  or  the  statnte  of  limitations,  is  deemed  controverted  by  this  section 
without  any  reply  {BsaeUyn  v.  We^  2  R  D.  Smith,  116 ;  8.  C,  3  Keman,  635) ; 
80  of  a  defence  of  usury  {Outier  v.  yVrigJU,  23  N.  Y.  472).  ^  Where  the  defence 
is  inlhncy,  the  plaintin  may,  without  replying  or  amending  his  complaint, 
prove  the  making  of  a  new  promise  by  the  defendant,  after  he  attamed  m^Joi^ 
ftjc  {£bdff6$  V.  Bunt,  33  B^b.  150). 

e.  Where  a  conversion  of  personal  property  is  set  up  as  a  counter-claim  and  no 
reply  is  interposed,  the  amount  of  damage  alleged  in  the  counter-claim  are  not 
thereby  admitted (McKemie  v.  Farrea, 4jBo6w.  193). 

d,  Aflmiericm  by  demurrer.— See  cmU.  p.  357  d  in  note  to  §  144. 


Ghaftbr   VI. 
Mistakes  in  pleadmgy  and  amendments,^ 

Sbotiqh  169.  Material  variances,  how  provided  for. 

170.  Immaterial  variances,  how  provided  for. 

171.  What  not  to  be  deemed  a  varian<)e. 

173.  Amendments  of  course  and  after  demurrer. 

173.  Amendments  by  the  court. 

174  Court  may  give  relief  in  case  of  mistake. 

175.  Suing  a  party  by  a  fictitious  name. 

176.  No  error  or  defect  to  be  regarded  unless  it  affect  subetantiaJi 

rights. 

177.  Supplemental  complaint,  answer,  and  reply. 

§  169.  [145.]  (Am'd  1849.)  Existing  suits— Material 
va/riance, 

T^o  variance  between  the  allegation  in  a  pleading  and  the 
proof  shall  be  deemed  material,  unless  it  have  actually  misled 

d.  *This  chapter  does  not  apply  to  affidavits,  at  least  so  far  as  to  authorize 
an  amendment  of  the  name  of  the  court  (Clkkman  v.  OUekman,  1  Corns.  611 ; 
8  How.  865).  And  where  affidavits  to  be  used  in  the  court  of  appeals  were 
entitled  in  the  supreme  court,  they  were  held  defective,  and  the  motion  wai' 
denied  on  that  ground,  (lb.)  But  where  in  an  action  in  which  the  deliveiy 
of  personal  property  was  claimed,  an  affidavit  in  support  of  the  claim  waa 
found  to  be  defective  (but  not  in  the  name  of  the  court),  the  court  permitted 
the  plidiitiff  to  amend  the  affidavit,  and  without  a  motion  for  the  purpose 
{jBjkUding  v.  dpcOding,  3  How.  397 ;  Dom  v.  Oreen,  id.  877)1 

«.  The  provisions  of  the  revised  statutes  (3  R  S.  434,  omitted  from  the  ^Sk 
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the  adverse  party,  to  his  prejudice,  iu  maintaiDing  his  action 
or  defence,  npon  the  merits.  Whenever  it  shall,  be  alleged 
that  a  party  has  been  so  misled,  that  fact  shall  be  proved  to 
the  satisfaction  of  the  conrt,  and  in  what  respect  he  has  been 
misled ;  and  thereupon  the  conrt  maj  order  the  pleading  to  be 
amended,  upon  such  terms  as  shall  be  jjDst. 

a.  These  sections  (169  and  170)  obyiouslj  contemplate  a  case  where  the 
allied  variance  is  developed  on  the  trial,  at  which  timb  the  relief  in  a  case  to 
which  it  is  appropriate  may  at  once  be  given,  and  the  trial  thereafter  proceed 
upon  the  amended  pleadmgs  (Egert  v.  Wicker ^  10  How.  197;  Therasscm  v. 
Aterson^  22  How.  98).  They  have  introduced  "  a  principle  unknown  to  the 
former  practice,  namely,  that  of  determining  questions  of  variance,  not  by  the 
incoherence  of  the  two  statements  upon  their  £eu^,  and 'hence  inferring  their 
effect  upon  the  state  of  the  preparation  of  the  party,  but  by  proof  aUunde  as 
to  whether  the  party  was  actually  misled  to  his  prejudice  by  the  incorrect 
statement."  **  It  is  not  left  to  the  judgment  of  the  court,  whether  in  a  given 
instance  the  variance  was  calculated  to  mislead,  and  from  thence  to  hold  that 
it  did  mislead;  bat  whenever  it  is  aUeged  that  a  party  has  been  misled, 
that  fact  must  be  proved  to  the  satisfaction  of  the  court ;  and  the  proof  must 
show  in  what  respect  he  has  been  misled  "  IGatUn  v.  CfurUer^  10  How.  821 ;  1 
Keman,  868 ;  Deuel  v.  Spencer,  1  Abb.  237 :  OothMl  v.  TaJlmadge,  1  E.  D.  Smith,* 
575 ;  Cobb  V.  Wext,  4  Duer,  88).  And  these  4)rinciples  extend  to  all  actions 
and  ^  all  cases  indiscriminately,  whether  the  party  invoking  their  service  is 
seeking  to  visit  his  adversary  with  a  forfeiture  or  not,"  and  they  appl^  to  a 
defence  of  usury  (CkMn  v.  Chtnter,  1  Keman,  368J.  When  no  proof  is  fhr- 
nished  that  the  par^  has  been  actually  misled  to  nis  prejudice,  the  variance 
must  be  disregarded,  and  the  pleadings  may  be  amended  to  conform  to  the 
fiwjts  proved  \Ghapman  v.  GaroUn,  3  Bosw.  456) ;  or  the  trial  may  proceed 
without  any  amendment,  whether  before  a  judge  or  a  referee,  and  the  party 
may  after  the  trial  move  at  chambers  for  leave  to  amend  {LeUtnan  v.  ititZy  8 
Sand.  874 ;  De  PeysUr  v.  Wheeler,  1  Sand.  719 ;  1  Code  Rep.  98 ;  Harmony  v. 
Bingham,  1  Duer,  210;  HarUy.  Hudson,  6  Duer,  294;  BirsonsY,  Buydam,  8 
£.  D.  Smith,  276;  Craig  v.  Wa/rd,  86  Barb.  877;  Bdyea  v.  BeoMrr,  84  Barb. 
547) ;  or  as  it  was  held  m  Coleman  v.  Playetead,  86  Barb.  29,  the  disregarding 
the  variance  is  equivalent  to  an  amendment,  or  the  amendment  may  be  made 
nunc  pro  tunc,  on  an  appeal.  Where  the  note  produced  on  the  trial  was  pay- 
able dght  months  after  date,  and  the  complaint  described  it  as  payable  imme- 
diately, proof  by  the  defendants  that  they  knew  the  plaintiff  held  the  note 
produced  on  the  trial ;  that  they  had  given  no  other  note  of  that  date  and 
amount ;  and  no  note  of  that  amount  payable  immediately,  iocs  not  tend  to 

ed.)  are  not  repealed,  but  this  chapter  and  the  provisions  of  the  revised  sta- 
tutes are  to  be  construed  together  (Brown  v.  Babeock,  1  Code  Rep.  W), 

b.  It  is  a  settled  principle  with  the  court,  that  its  suitors  shtdl  not  be  pre- 
judiced by  the  delay  of  the  court  ( Wilson  v.  Henderson,  15  How.  90) ;  nor  by 
the  mistakes  or  misprisions  of  its  officers ;  and  amendments  in  such  cases  are 
generally  matters  of  course  (Nede  v.  BerryhiU,  4  How.  16 ;  Daly  v.  IfaUheum, 
So  How.  267;  and  see  note  to  §  884,  and  2  How.  16, 17).  , 

e.  An  amendment  by  adding  new  parties  is  a  waiver  of  a  default,  previously 
taken (Seuddery,  Voorhis,  1  Barb.  55;  AUdn  v.  Albany  North,  R  R  Co.  U 
How.  887). 

d  An  amended  pleading  takes  the  place  of  and  supercedes  the  original  (4 
How.  174 ;  IDryy,  BenneU,  8  Bosw.  200 ;  Daiin  v.  Baker,  12  How.  521 ;  BurraU 
▼.  Moore,  6  Duer,  656 ;  mde$  v.  Pon^^ret,  1  Dan.  141).  The  amendment  of  a 
coinplaint  relates  back  to  the  commencement  of  the  acticm  (Ward  y.  KaXMdsk, 
%X  How.  288). 
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show  that  they  have  been  misled  by  the  Yarianoe,  no  defence  upon  the  mer- 
its being  pretended.    {Id.) 

a.  A  Tariance  between  the  proofe  and  the  plaintiff's  bill  of  particnlare  will 
not  be  deemed  material,  unless  the  defendant  is  misled  thereby  {Sdaman  v. 
Law,  4  Bosw.  338). 

b.  Where  in  an  action  against  carriers  for  the  lose  of  goods,  it  is  ayerred  that 
the  goods  were  by  the  "  plaintiff"  "  delivered  to  the  defendants/'  and  "  the 
defendants  promised  safely  ".to  cany,  and  the  proof  was  that  an  agent  of  the 
plaintiff  delivered  the  goods,  and  the  promise  was  made  to  him,— held  no 
variance  (Richarch  v.  WesteoU,  2  Bosw.  590). 

e.  A  complaint  withont  averring  that  the  parties  had  stated  an  account,  set 
forth  a  state  of  £Eu;ts  showing  him  entitled  to  an  accounting,  and  demanded 
judgment  for  a  sum  certain  as  an  ascertained  balance,  held  uat  the  complaint 
should  not  be  dismissed,  but  proceed  as  if  the  complaint  prayed  for  an  ao- 
countmg  and  judgment  for  the  amount  foond  due  (Bm^  v.  i^uM,  20  K  T.  92), 

d.  An  answer  setting  up  the  non -joinder  of  a  ioint  contractor,  and  defective 
!n  not  averring  that  such  joint  contractor  is  still  living,  may  be  made  to  con- 
form to  the  iptooi(Woo9ter  v.  GhamberUn,  28  Barb.  602). 

e.  Where  on  the  trial  evidence  is  admitted  of  a  cause  of  action*  or  defence 
not  within  the  pleadings,  the  objection  to  reception  of  such  evidence  must  be 
dnfftinctly  taken  at  the  time,  or  the  court  on  .appeld  will  deem  the  variajioe 
immaterial,  or  that  the  pleading  was  treated  as  amended  to  admit  such  evi- 
dence (Maniee  v.  Brady,  15  Abb.  173;  BeOcnapY. Sealey,  14  N.  T.  148;  iVitmt 
V.  ifib^dkim,  8  R  D.Smith,  280).    ^ 

/  Immaterial  variancea— The  following  have  been  held  to  be  immaterial 
variances: 

g.  Allegation  that  work  was  performed  by  **  Jones  Wolcott ;"  proof  that  it 
was  performed  by  **  Edwhi  Jones  Wolcott "  ( Woleatt  v.  MmsH,  22  Barb.  821). 

h.  Allegation  that  it  was  defendant's  duty  to  repair  a  fence  between  plain- 
tiff's dose  and  between  the  "*  daaes  of  other  persons ;"  proof  that  there  was  but 
one  dose  between  the  plaintiff's  and  defendant's  closes  iUnderhUl  v.  Hoffman 
B.B,Co.ti  Barb.  497). 

ft.  Where  two  parties  sued,  one  as  executor  of  Eeese,  the  other  as  the  sur- 
viving partner  of  Eeese,  and  it  appeared  on  the  trial  that  only  the  surviving 
putner  should  have  sued  {Keete,  Exet^ton  of,  v.  FuJkirUm,  1  Code  Rep.  52). 

/  In  an  action  by  four  persons  as  lessors,  on  the  trial  it  appeared  that  the 
lease  was  made  by  those  rour  and  another  named  Laijpht,  since  then  deceased, 
but  that  the  interest  of  Laifht  survived  to  the  pluntira ;  but  no  reason  for  the 
omiB8i<m  of  Laight  as  plamtiff  was  assigned  in  the  declaration ;  held  that  tiie 
variance  might  be  disregarded  (2>0  Peytter  v.  Wheeler,  1  Code  Rep.  98 ;  1 
Sand.  719). 

k.  Allegation  that  defendant  represented  the  note  to  be  "  a  good  note,  and 
that  it  would  pass  in  South  street ;"  proof  that  he  said  '*•  the  note  was  good, 
and  there  were  people  in  South  street  who  would  take  it "  (HowMm  v.  AppUby, 
2  Sand.  421). 

I  Allegation  that  goods  were  sold  and  delivered  to  the  defendant ;  proof 
that  the  goods  were  purchased  by  defendant,  but  delivered  to  a  third  party  fiv 
his  own  use  by  order  of  the  defendant  [fiogem  v.  Verona,  1  Bosw.  417). 

m.  Allegation  of  a  sole  liability ;  proof  of  a  joint  undertaking  by  defendant 
and  another  (Cofrter  v.  Hope,  10  Barb.  180). 

.fi.  Allegation  of  an  absolute  promise ;  proof  of  a  conditional  promise,  it  being 
also  shown  that  before  the  commencement  of  the  action  the  conditicn  was 
fhlfiUed  (Hart  v.  Huda(m,  6  Duer,  294). 

o.  Allq^tion  of  notice  of  non-payment  of  a  note ;  proof  of  fects  to  excufi 
notice  (Pwrekam  v.  MaOuon,  6  Duer,  587). 

p.  All^ation  that  a  note  was  payable  "  three  months  after  date ;"  proof  thi4 
it  was  payable  '*  four  monttis  after  date"  (TVvilMdipe  v.  DWeir,  4  Duer,  448 
and  see  Chapman  v.  Ckm¥n,  8  Boaw.46e). 
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o.  Allegation  of  bill  payable  to  order  of  A :  proof  of  a  bill  payable  to  order 
of  B  {Fimner  v.  Grainy  7  Cal.  185). 

b.  Allegation  that  the  plaintiff  warranted  there  was  a  force-pmnp  in  the 
building,  and  that  he  removed  the  same ;  proof  that  there  never  was  a  force- 
pump  in  the  building  {MeComber  v.  Granite  Ins.  Co.  15  N.  Y.  495). 
•  e.  Alle^tion  of  delivery  of  goods  to  a  carrier  at  59  Broadway ;  proof  of  a 
delivery  m  Canal  street  (Nmoiiadi  v.  Adams,  5  Duer,  49). 

d.  Allegation  that  property  belonged  to  plaintiff,  proof  that  he  held  it  as  a 
fector  (Oorum  v.  Cbrcy,  1  Abb.  285). 

«.  Allegation  that  defendant  was  in  possession  of  the  premises  in  suit  in 
light  of  his  wife ;  proof  that  he  was  in  possession  in  his  own  rieht  (Rose  v  Afl 
M  Barb.  25.  • 

/  AUe^tion  of  defimdant's  B<Ae  liability;  proof  of  a  Joint  liability  (OarterT. 

g,  All^^ation  of  the  time  of  committing  a  trespass  (BvMs  v.  .S^owr.  96 
.N.  Y.  123). 

A.  Allegation  Uiat  defendant  is  assignee  of  certain  demised  pramises ;  proof 
that  he  is  assignee  of  a  part  only  (Fan  Bmrndtur  y.  Jcims,  2  Barb.  648). 

«.  Allegation  that  a  note  was  payable  eight  months  after  date ;  proof  that  it 
'waa  payable  immediately  (Ohapman  v.  OaroUn^  3  Bosw.  456). 

J.  Difference  between  'the  description  of  the  premises  in  the  complaint,  in 
ejectment,  and  the  proof  on  the  trial  {Russett  v.  thnn,  20  N.  Y.  81). 

A;.  In  an  action  for  trespass  on  lands,  the  plahitiff  after  proof  of  the  tres- 
pass alleged  in  the  complaint,  mm  prove  other  tre«)asses  prior  to  the  earliest 
date  mentioned  'm  the  complaint  (i&^  v.  Beacer,  84  Barb.  547). 

I  Upon  an  answer  setting  up  the  non-Joinder  of  other  persons  as  co^e- 
feadants,  articles  of  co-partnership  are  admissible  to  prove  a  partnership  be- 
tween the  defendants  and  the  persons  omitted.  But  where  the  answer  alleged 
that  two 'persons  not  Joined  were  partners  of  defendants,  and  the  articles  pro- 
duced showed  that  there  was  only  one  partner  not  Joined,  it  was  held  that  the 
.articles  were  not  admissible  (Kayser  v.  9ichd,  84  Barb.  84). 

m.  Under  a  complaint  which  allies  fraudulent  representations  of  defendant, 
which  induced  plidntiff  to  pay  him  money,  and  which  money  is  sou^t  to  be 
recovered  back,  plaintiff  may  prove  &cts  entitling  him  to  recover  aa  for  money 
received  to  his  use,  without  proving  the  alleged  fraud  (Bwobu  v.  Wood,  24 
N.Y.607). 

n.  In  an  action  for  taking  personal  property,  under  an  answer  Justifying 

(he  taking  upon  a  eertam  execution  against  the  former  owner  of  the  property 

'flubeequ^it  to  plaintiff's  claim  of  title,  the  defendant  cannot  eive  evidence  of 

a  levy  under  another  execution,  before  the  plaintiff  claimcKl  title  (Oraham  v. 

narrower,  18  How.  144). 

,  0.  A  defence  of  non-Joinder  of  a  co-contractor,  defective  in  not  aUecingthat 
the  Joint  contractor  was  still  living,  may  be  cured  by  proof  on  the  truJ  (TTaM- 
lir  V.  Ohamberlm,  28  Barb.  602). 

p.  An  averment  in  a  complaint  on  a  promissoiy  note,  that  the  note  **  was 
:diMy  presented  to  the  maker,  and  payment  damamded^'  is  sustained  by  proof  that 
.Uie  note  was  presented  at  the  maker's  last  place  of  bu^ess,  from  which  he 
had  then  recently  removed,  imd  after  diligent  inquiry  he  could  not  be  found 
.80  that  it  could  be  presented  to  him  personally  (Baion  v.  Lent,  4  Duer,  281 ; 
see  Qpies  v.  OHmore,  1  Corns.  826). 

§  170.  [146.]    EwisUng  suits.    Immaterial  variance. 

Where  the  variance  is  not  material,  as  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
tke  evidence, .'Of.may. order  an  immediate  amendment  without 
costs. 
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a.  AUowhag  or  refusing  to  aUow  an  amendment  <^  the  pleadings  on  the  trial 
eo  as  to  admit  proof  of  a  new  cause  of  action  or  defence,  is  a  matter  within 
the  discretion  of  the  court,  and  such  exercise  of  discretion  is  not  Uie  subject 
of  an  exception,  and  is  not  reviewable  on  a  motion  for  a  new  trial  {Hendricki 
Y.  Decker,  85  Barb.  298;  Both  v.  Sloes,  6  Barb.  808;  Broum  y.  McCune,  5  Sand. 
229) ;  nor  on  an  appeal  (Oould  y.  Bumeey,  21  How.  07 ;  and  see  McOarty  y. 
BdioaTds,  24  How.  287),  unless  perhaps  where  the  denial  proceeds  on  a  supplied 
want  of  power  to  allow  it  {BiuM  y.  Ooun,  20  N.  Y.  81). 

Beenote  to  section  171. 

§  171.  [147.]     Existing  suits.    Failure  of  proof. 

Where,  however,  the  allegation  of  the  cause  of  action  or 
defence  to  which  the  proof  is  directed  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  entire  scope  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  variance,  within  the  last 
two  sections,  but  a  failure  of  proof 

b.  When  the  party  sets  tip  some  particolar  matter  as  cause  of  action  or 
mtmd  of  defence  and  ftdls  to  prove  ft  in  some  particular,  it  is  a  wErianee  onip, 
But  where  there  is  a  total  want  of  proof  of  any  allegation  in  the  pleading  of 
the  suMect-matter,  cause  of  action,  or  ground  of  defence,  it  is  a  failure  of 
proof  (Kdeey  y.  Western,  2  Coms.  500;  Bkharde  v.  AUen.  8  £.  D.  Smith,  408; 
my  Y.  OrimeUad,  10  How.  821 ;  CaUin  y.  Ounter,  10  Mow.  821 ;  1  Eernan, 
868 ;  Dtul  y.  dpence,  1  Abb.  237).  Where  the  alleged  cause  of  action  or  counter- 
claim is  a  tort,  and  the  proof  is  a  cause  of  action  or  counter-claim  on  contract, 
it  is  a  feilnre  of  proof  f  Waltsr  y.  Bennett,  16  N.  Y.  250 ;  Bamom  y.  Wetmore, 
89  Barb.  104;  May<fT  of  N,  T.  y.  Fa/rker  Vein  SUmnsMp  Go,,  21  How.  289). 
Thus,  where  the  allied  cause  of  action  was  the  wrongfhl  oouYersion  of  a 
draft,  and  the  proof  showed  a  cause  of  action  for  money  receiYed,  being  the 
amount  of  such  draft,  it  was  held  to  be  a  &ilure  of  proof  (WaUer  y. 
Benn^,  16  N.  Y.  250). 

c  Under  a  defence  that  a  note  was  given  without  consideration,  proof  of 
payment,  is  a  failure  of  proof  (Teaeier  y.  Gouin,  5  Duer,  889). 

d.  After  a  debt  has  been  released,  an  action  to  recover  it,  on  the  ground 
that  it  has  been  subsequently  reviYed  by  a  new  promise,  must  allege  such  new 
promise  as  the  cause  of  action,  and  if  the  cause  of  action  alleged  in  the  com- 
plaint is  the  original  debt,  proof  of  the  new  promise  only  will  be  a  &ilure  of 
proof  (Steams  v.  Tappin,  2  Duer,  294).    See  ante,  p.  181,  c. 

e.  Where  the  cause  of  action  alleged  is  a  fictitious  sale  and  purchase  of 
stock,  and  the  proof  is  a  conversion  of  the  stock,  it  is  a  failure  of  proof  (SaUere 
v.  Oenin,  3  Boew.  250 ;  7  Abb.  198).  Where  a  complaint  alleged  an  insurance 
to  B.  &  L.,  on  a  joint  interest  and  a  Joint  loss,  and  their  allegations  were  put 
in  issue  bv  the  answer,  the  proof  was  of  a  joint  loss  and  an  insurance  to  B. 
dloue,  without  any  general  words,  such  as,  "  For  the  benefit  of  whom  it  may 
concern ;"  or,  "  as  Uie  property  may  appear ;"  and  there  was  no  allegation  or 
proof  of  an  assignment  by  B.  to  L.,— held  a  failure  of  proof  (^t^f^^tfr  y.  CWwrn- 
bim  Ine.  Co.,  17  Barb.  274). 

/  If  the  proofs  do  not  agree  with  the  pleading  it  is  a  failure  of  proof, 
although  the  fects  proved  may  themselves  constitute  a  cause  of  action  or  do- 
feaoe  (Gasper  v.  Adame,  28  Barb.  441). 

g.  Where  the  complaint  alleged  that  the  plaintiff  left  vnth  defendant  on 
27th  Sept.,  1854, 20  shares  of  stock  for  sale  at  not  less  than  46  per  cent.,  and 
that  defendant  sold  &e  stock  at  that  rate  and  refused  to  pay  over  the  pro- 
ceeds; and  the  proof  was  that  by  pontiff's  direction  said  proceeds  were  in- 
vested in  other  20  shares  of  stock,  which  by  tilie  like  direction  were  sold  aftd 
'titef proceeds  inY«Med  in  olhev  aO^area  of  stock,,  wluoh  by.  plaintiff's  auibor- 
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itj  were  sold  and  proceeds  receiyed  20  March,  1855,— held  not  a  fiOlure  of 
proof  (EaU  y.  Mbrison,  3  Bo«w.  520). 

a.  In  an  action  on  a  promissory  note,  the  answer  set  up  the  defence  of 
dsnry,  in  exacting  more  than  seven  per  cent,  on  ffivine  a  ftirther  day  of  pay- 
ment The  proof  was  that  defendants,  being  inaebted  to  plaintiff  on  a  pro- 
missory note,  requested  an  extension  of  time  to  pa>^,  which  plaintifi^'  agent 
consented  to  on  their  giving  a  new  note,  with  other  indorsers,  and  paying  his 
expenses  in  going  to  all  the  makers  of  the  note  and  waiting  for  the  new  note, — 
the  note  in  suit  was  for  the  amount  of  the  old  note  and  such  agent's  expenses,— 
held  that  the  deQsndants  not  having  proved  the  facts  as  ^eged  in  their  answer, 
and  not  having  asked*  to  amend,  they  had  "  failed  to  substantiate  their  de- 
fence," and  that  the  plaintiffs  were  entitled  to  recover  {Chxsper  y.  Adams,  38 
Barb.  441). 

b.  In  Oodd  y.  BaMane  (19  N.  T.  39),  it  was  held  that,  the  answer  being  Ufuiy 
proof  of  a  violation  of  the  statute  prohibiting  banks  from  paying  out  paper 
discounted  at  less  than  par,  was  a  milnre  of  proof. 

«.  Where  the  cause  of  action  alleged  in  the  complaint  is  a  converaon  of 
personal  property,  and  the  proof  is  a  breach  of  duty  in  respect  of  such  pro- 
perty, e.  g.f  a  sale  of  it  by  an  agent  at  a  less  price  than  instructed,  it  is  a 
&iluro  of  proof  {Moore  y.  MeKibbm,  88  Barb.  246). 

d.  Where  the  complaint  in  an  action  by  an..a8signee  of  personal  property, 
alleged  a  conversion  subseouent  to  the  assignment,  and  on  the  trial  tne  plain- 
tiff gave  evidence  to  sustain  the  fdlegations  in  the  complaint,  held  that  he 
coula  not  afterwards  prove  and  recover  on  a  conversion  anterior  to  the  assign- 
ment ;  it  was  not  a  variance,  but  an  offer  to  prove  an  entirely  distinct  cause  of 
action  fh>m  that  all^^ed  in  the  complaint  (WhiUak&r  v.  MetriU,  30  Barb.  389). 

e.  An  allegation  that  a  certain  valuation  should  be  made  by  A.  &  B.,  and 
that  if  they  were  unable  to  agree  that  they  should  select  a  third  as  umpire, 
that  they  did  disagree,  and  selected  a  third  as  umpire,  is  not  sustainea  by 
proof  of  an  element  that  the  third  person  was  to  be  selected  as  a  third 
arbitrator,  and  held  that  there  was  a  Mureof  proof  (Lyon  v.  Blossom,  4  Duer, 
818). 

See  as  to  amending  pleadings  in  actions  against  partners  (Laws  1862,  ch.  476). 

/.  An  objection  that  the  case  made  by  the  proof,  varies  from  that  stated  in  the 
complaint,  should  be  distinctly  made  at  the  trial  {Maniee  v.  Brady ^  15  Abb.  173). 
Bach  an  objection  is  not  embraced  in  a  motion  to  nonsuit  on  the  ground  that  no 
oause  of  action  has  been  shown.    There  is  a  distinction  between  objecting 


that  no  eause  of  action  has  been  proved,  and  that  the  cause  of  action  aOeged  in 
the  eomplaini  has  not  been  proved.  And  on  a  trial  by  the  court,  the  objection 
that  there  is  a  £ftilure  of  proof  is  not  embraced  in  a  general  exception  to  the 
decision  on  the  f^ts  and  the  law  (Belknap  v.  Sealey,  14  N.  Y.  143 ;  Parsons  v. 
Suydam,  3  R  D,  Smith,  280). 

g.  If  the  court  or  a  referee  erroneously  hold  a  yariance  to  be  a  &ilare  of 
proof,  the  only  mode  of  rectlQring  the  error  is  by  an  exception  and  an  appeal 
fit>m  the  judgment  (Oaspet  y.  AtUtms^  24  Barb.  !^). 

See  note  to  section  160. 

§  172.  [148.]  (AmM  1849,  1851,  1869.)  Eoi$ting  suits. 
Amendments  of  course  and  after  allowance  of  demurrer. 
(1.)  Any  pleading  may  be  once  amended  by  the  party  of  course, 
without  costs,  and  without  prejudice  to  the  proceedings  already 
had,  at  any  time  within  twenty  days  after  it  is  served,  or  at  any 
time  before  the  period  for  answering  it  expires,  or  it  can  be  so 
amended  at  any  time  within  twenty  days  after  the  service  of 
the  answer  or  demurrer  to  such  pleading,  unless  it  be  made 
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to' appear.  (;o  the  court  that  it  was  done  for  the  purposes  of 
delay,  and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit 
of  a  circuit  or  term  for  which  the  cause  is  or  may  be  noticed ; 
and  if  it  appear  to  the  coart  that  such  amendment  was  made 
for  such  purpose,  the  s&me  may  be  stricken  out,  and  such  terms 
imposed  as  to  the  court  may  seem  just.  In  such  case  a  copy  of 
the  amended  pleading  must  be  served  on  the  adverse  party. 

(2.)  After  the  decision  of  a  demurrer,  eit&er  at  a  general  or 
special  term,  the  court  may,  in  its  discretion,  if  it  appear  that 
the  demurrer  was  interposed  in  good  faith,  allow  the  party  to 
plead  over  upon  such  terms  as  may  be  just. 

(3.)  If  the  demurrer  be  allowed  for  the  cause  mentioned  in 
the  fifth  subdivision  of  section  144,  the  court,  may  in  its  dis- 
cretion and  upon  such  terms  as  may  be  just,  order  the  action  to 
be  divided  into  as  many  actions  as  may  be  necessary  to  the 
proper  determination  of  the  causes  of  action  therein  mentioned. 

A  New  ftwrignmimt— The  amendment  of  the  complaint  mider  this  section 
takes  the  place  of  a  '*  new  assignment"  (Stewart  y.  WaOU,  80  Barfo.  844). 

h.  Stay  of  piroceedingB.— The  ri^t  to  amend  of  course  is  not  per  m  a  stay 
of  mtxseedings  Ckiwm  v.  WhtOm,  1  Code  Rep.  N.  a  27;  see  Phmb  y.  WMppU, 
17  How.  411). 

6.  Amen^nent  after  decision  on  demiirrer.-~The  third  paiagraph  of  this 
section  applies  to  actions  in  the  different  classes  specified  in  1 167  {Aoibi'Mon  y. 
/Mdi9  How.  888). 

d  Where  a  demurrer  is  interposed  which  the  pleader  could  not  haye  sup- 
posed would  dispose  of  the  case  on  the  merits,  it  cannot  be  deemed  to  haye 
been  put  in  in  good  faith  (Chgood  y.  WiMmy  10  Abb.  184).  If  after  such  a  de- 
murrer is  oyerniled  with  leaye  to  answer  within  a  certain  tiiQe,  the  defend- 
ant omits  to  answer,  he  should  not  afterwards  be  admitted  to  answer  unless 
he  shows  he  has  a  meritorious  defence.    (IcL) 

6,  Where  only  part  of  an  answer  is  demurred  to,  the  defendant  under  a 
leaye  to  amend  can  only  amend  the  portion  of  the  answer  to  which  the 
demurrer  referred  and  cannot  set  up  any  new  defence,  but  he  may  add  to  the 
part  demurred  to^anything  which  would  perfect  or  strengthen  the  defence  as 
originally  made  {JPHdom  y.  Garelli,  26  How.  178 ;  16  Abb.  289). 

/.  On  the  decision  of  a  demurrer  leaye  to  amend  the  pleading  demurred 
to  may  be  reseryed,  but  the  court  cannot  order  the  pleading  to  be  "amended 
{Lord  y.  Vreekmd,  18  Abb.  195). 

g.  T6  what  oasee  tfaia  section  applies.— No  one  will  construe  this  section 
as  allowing  amendments  which  the  court  is  prohibited  from  allowing,  upon 
special  application  (SpavJding  y.  8paukUnff,  8  How.  800 ;  1  Code  Rep.  64).  It 
applies  only  to  cases  where  the  first  pleading  put  in  is  regular;  for  if  the  op- 
posite party  on  receiying  an  irregular  pHeadmg  prepare  to  moye  to  set  it  asioe 
for  irregularity,  the  party  pleading  it  cannot  amend  without  payment  of  the 
costs  of  the  opposite  party  ( WiBiams  y.  Wilkinson,  1  Code  Rep.  N.  8.  20;  5 
How.  857).  it  does  not  authorize  the  amendment  of  the  sunmions  of  course 
LDiNm  y.  Mason,  1  Code  Rep.  87 ;  WOrane  y.  MouUan,  1  Code  Rep.  N.  8. 157; 
S  Sand.  786  ;.^b&9UM»-y.  Z^A^,  12  Abb.  105). 

A  What  is  an  amended  pleading?— Where  a  pleading  was  seTYedwiHaiU 
a  yeriflcatiMi,  and  afterwards  re-ssnsd  without  alteration  out  ioith  a  yerifica- 
tioii,  it  was  held  that  the  pleading  last  seryed  was  not  an  amended  pleadings 
and  mi|^t  be  disregarded  iOeorffs  y.  WAwy,  1  Code  Rep.  N.  8.  818 ;  6  How. 
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200).  And  in  Snyd/r  y.  WhiU  (6  How.  821),  where  an  answer  was  pat  in,  aod 
afterwards  tlie  defendant  served  another  answer  which  he  called  an  amendsA 
answer,  and  which  m  form'  and  phraseolo^  differed  fh>m  the  one  first  sored, 
but  its  legal  ^ect  amounted  to  the  same  thmg,  Welles,  J.,  held  that  the  answer 
secondly  put  in  was  not  an  amended  answer^  and  that  the  defendant  had  no- 
right  to  put  it  in,  because  it  was  identical  in  iegal  effect  with  the  answer  first 
served ;  and  he  ordered  the  answer  seccmdly  served  to  be  struck  out.  Proper- 
ly speaking  the  rame  of  a  party  is  not  a  part  of  the  pleadings,  therefore, 
striking  out  the  name  of  a  party  only  changes  the  parties  to  the  action  and 
leaves  the  pleadings  the  same,  a  change  of  parties  doe^not  amend  the  plead- 
ings (BUlinge  v.  Baker,  6  Abb.  216).  See  arUe,  p.  802,  e.  The  fact  that  portions 
of  a  oonq>laint  are  on  motion  struck  oat  as  irrelevant,  is  not  an  am^idment 
of  the  compl^nt  withui  this  section  (Boss  v.  Dinmcre,  20  How.  828 ;  12  Abb. 
4).  And  #here  portions  of  a  complaint  are  on  motion  struck  out  asisrelevant, 
it  is  not  neceasaiy  to  serve  a  copy  of  the  oomplaint  without  the  parts  struck 
out  (Id.)  The  party  upon  whom  an  amended  pleading  is  served  is  not  at  liben^ 
to  disregard  it  because  he  deems  it  inconsif  tent  with  the  original  (Spencer  v. 
Todkmr,  12  Abb.  853). 
,<».  Amendment  of  ooorse.  In  what  oases  :--"7'A«r^  to ofTM^z^l^/'cewrMl 
w  abeolute,  eulffect  only  to  the  power  of  the  court  to  strike  out  for  eattte  shoum.  U 
the  amendment  is  made  in  good  faith,  and  not  for  the  purpose  of  delay,  it  can- 
not be  stri(^en  out,  although  the  efi^t  may  bsito  deprive  the  opposite  party 
of  the  benefit  of  a  circuit  or  term.  The  court  must  pass  upon  the  question  of 
intent  as  well  as  of  the  effect,  and  be  satisfied  that  it  was  made  for  the  purpose 
of  delay,  and  that  such  will  be  the  effect  of  it  before  it  can  be  stricken  out 
The  statute  doeaoot  authorize  the  party  [on  whom  the  amended  pleading  is 
served]  to  decide  in  the  first  instance  and  disregard  it  at  his  peril,  leaving  the 
right  of  the  parties  to  be  subsequently  settled  upon  motion,  but  provides  for  a 
decision  upon  the  good  fiiith  and  propriety  of  the  amended  pleading  before 
any  other  proceedings  are  had  in  the  action,  which  may  affect  the  nghts  of 
the  parties^*  (Oriffln  v.  Gohenj  8  How.  452 ;  and  see  Farrand  v.  Herbeson,  3  Duot, 
658 ;  Ckxmer  v.  Janes,  4  Sand.  699  ;  Thompson  v.  Mrtford,  11  How.  278 ;  Bur- 
rail  V.  Moore,  5  Duer,  654 ;  Boffers  v.  Baihlmn,  8  How.  466 ;  Spencer  v.  Tooker, 
12  Abb.  858).  But  where  an  amended  answer  is  served  for  dday,  andatso  late  a 
period  as  to  throw  the  cause  ofoer  the  circuit,  it  may  be  treated  as  a  nulUty  (AUen  v. 
Chmpton,  8  How.  251).  The  cause  was  at  issue  on  the  20th  February,  and  on 
the  same  dav  plaintiff  served  notice  of  trial  and  inquest  for  the  14th  of  March, 
and  on  the  9th  of  March  defendant  served  an  amended  answer.  Plaintiff's  at- 
tomev  disregaxded  the  amended  answer,  and  took  an  inquest,  and  then  moved 
to  stiike  out  the  amended  answer.  The  motion  was  opposed  on  an  affidavit 
of  the  defendant's  attorney,  in  which  he  swore  that  his  client  informed  him  of 
two  grounds  of  defence  at  the  time  of  his  retainer,  namely,  set-off  and  want 
of  consideration  for  the  making  of  the  note  sued  on ;  but  he  concluded  liiat 
the  set-off  would  be  sufficient,  and  therefore  did  not  include  the  other  defence 
in  the  original  answer ;  but  that  when  the  plaintiff  denied  the  set-off  in  his 
reply,  he  considered  it  better  to  amend  the  answer  by  inserting  the  other  de- 
fence.   Shankland,  J.,  granted  the  motion  with  costs. 

b.  In  VanderbiU  v.  Sleeker,  (4  Abb.  289)  the  amended  answer  [the  amend- 
ment being  of  a  mer6  clerical  error]  was  served  five  days  before  the  circuit. 
Plaintiff  returned  it,  and  proceeded ;  and  Emot,  J.,  held  that  he  was  right  in 
so  doing,  the  design  to  delav  being  manifest ;  and  that  in  such  cases  the 
question  of  good  faith  might  be  raised  at  the  circuit 

c.  Where  an  action  was  commenced  bv  service  of  a  summons  without  a 
complaint,  and  the  defendant  suffered  judgment  by  de&ult,  without  demand- 
ing a  copy  of  the  complaint,  the  judgment  was  afterwards  set  aside,  with 
leave  to  defendant  to  answer  within  twenty  days  after  service  of  a  copy  of 
of  Uie  complaint ;  held,  that  the  plaintiff  ni^t  serve  an  amended  coo^Iaint 
without  first  serving  the  original  (IHumb  v.  Whipple,  7  How.  411). 

d.  A  party  having  jmiendod  his  pleading  onee,  .althoi]^  by  leave. of  .the 
court,  his  right  to  amend  of  course  is  gone,  and  he  csBBOt  agam  ^Mnand  <wUh- 
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oot  levfe  (Jeroiiman  y.  Ooken,  1  Pner,  681 ;  WMe  y.  Ma^ar  cf  N.  F.  5  Abb. 
822 ;  14  How.  495).  But  after  an  order  obtained  by  tbe  defendant  requiring 
the  plaintiff  to  make  certain  parts  of  tbe  complaint  definite  and  certain,  the 
pliuntiff  may  of  course,  and  without  any  leaye  of  the  court,  make  amend- 
ments other  than  those  required  by  the  order,  and  not  inconsistent  there- 
with. (Id.)  Thus,  where  an  order  made  before  answer,  granting  a  motion  to 
strike  out  parts  of  a  corikplaint  as  irreleyant  containea  a  clause  resenring 
leaye  to  plaintiff  to  ammd  his  summons  and  complaint,  plaintiff  amended  his 
summons  pursuant  to  the  leaye  reseryed  and  gaye  notice  that  he  declined  to 
amend  his  complaiiH,  the  defendants  subsequently  answered  and  then  the 
plaintiff  seryed  an  amended  complaint,  the  court  denied  a  motion  to  set  it 
aside,  holding  that  the  order  striking  out  parts  of  the  complaint  as  irreleyant 
was  not  sudi  an  amendment  as  took  away  the  plaintiff's  rij^t  to  amend  once 
of  course  (jBow  y.  Dinrnnore,  12  Abb.  4;  20  How.  826). 

a.  Where  the  complaint  was  senred  on  May  12,  and  an  order  made  June  26, 
on  defendant's  motion  requiring  the  plaintiff  to  mak^  certain  parts  of  hiscom- 
phunt  definite  and  certain,  and  striking  out  certain  pther  parts,  but  spfedying 
no  time  within  which  the  amendments  were  to  be  made,  the  plaintiff,  on  my. 
1,  seryed  an  amended  complaint,  containing  most  of  .the  matter  directed  by  the 
Older  to  be  stricken  out,  together  with  other  allegations  not  contained  in  the 
oriflhial  complaint  The  Pendant  moyed  to  set  aside  the  amended  oom- 
pjb£it  for  irregularity,  on  the'  ground  that,  (1)  It  was  not  seryed  In  thne;  (2) 
That  it  contained  matter  ordered  to  be  stricken  out  of  the  original  complaint ; 
and  (8)  That  under  the  form  of  an  amended  complaint,  a  new  complaint, 
on  a  different  cause  of  action,  had  been  introduced.  The  motion  was  deniea 
without  prejudice  to  the  defendant's  right  to  moye  to  strike  out  as  Irreleyant 
or  redundant,  any  of  the  matter  stricken  from  the  original  complaint,  and  re- 
inserted in  the  amended  one  {JeroUmanY.  Gohtn^  1  Duer,  681).  It  was  held 
Ihat  an  answer  containing  denials  only,  cannot  be  amended  of  course,  but 
answers  containing  new  matter  may  (Farrand  y.  Berbeson^  8  Duer,  656  ; 
FUmb  y.  Wtmple/J  How.  411 ;  Townmid  y.  PUjU,  8  Abb.  825  ;  Lammon  y. 
Jf  QtM07i,  15  How.  845).    Semble,  it  is  otherwise  since  the  amendment  of  1859. 

b.  "Within  what  time.— A  complaint  may  be  amended  of  course  at  any  time 
within  twenty  days  after  service  thereof  (C(&?r  y.  MaUory,  1  Code  Rep.  1&) ;  or 
within  twen^  dajrs  after  an  answer  or  amended  answer  has  been  seryed  {Seneea 
OourUy  BkY.  GarUnghome,  A  How.  174);  and  although  more  than  twenty 
days  haye  elapsed'  from  the  service  of  the  original  answer  and  replication 
thereto,  the  amended  answer  may  cause  a  necessity  for  an  amended  complaint. 

c.  Where  a  defendant  properly  serves  his  answer  by  mail,  he  has  forty  days 
thereafter,  within  which  to  serve  an  amended  answer  <  TF<w/i6i*r»  y.  Herriek^  4 
How.  16). 

d  When  after  an  answer  the  plaintiff  noticed  the  cause  for  trial,  and,  no 
affidavits  of  merits  having  been  filed  or  served,  took  an  inquest  on  the  second 
day  of  the  circuit,  and  entered  judgment,  the  defendant  within  the  time  al- 
lowed for  an  amendment  of  course,  but  after  the  judgment  was  entered, 
served  an  amended  answer,  and  then  tnoved  to  set  aside  the  judgment,  it  was 
held  that  the  judgment  was  regular,  otherwise  the  amendment  would  haye 
prejudiced  the  proceedings  already  had  {Plumb  v.  Wkippley  7  How.  4U ;  see  Om«- 
8on  v.  WhaJbn,  1  Code  Rep.  N.  8.  27). 

e.  A  notice  of  motion  for  judgment  on  account  of  the  frivolousness  of  the 
answer  does  not  deprive  the  defendant  of  the  right  to  amend  of  course.  He 
may  notwithstanding  such  notice  amend  within  twenty  days  after  the  answer 
is  served,  and  such  amendment  will  be  sufficient  to  defeat  the  motion  for 
judgment  (BurraU  v.  Moore,  5  Duer,  654). 

/.  After  service  of  a  summons  and  complaint,  and  before  defendant's  time  to 
answer  expired,  plaintiff  seryed  an  amended  complaint.  At  the  expiration  of 
twenty  days  firom  the  time  of  service  of  the  origmal  complaint,  plaintiff  en- 
tered judgment ;  held,  that  tbe  defendant  had  twenty  days  from  the  service  of 
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the  amended  complaint  in  which  to  answer  or  demur  thereto  {Didh&non  v. 
Beardtiiey^  1  Code  Kep.  87) ;  but  semble  atler  issue,  notice  of  trial,  and  the  exAm- 
ination  of  a  witness  under  g  891,  it  is  too  late  for  a  defendant  to  amend  of 
course,  although  twenty  days  have  not  elapsed  since  the  answer  was  served 
{Snyder  t.  White,  6  How.  821). 

/.  After  a  demurrer  to  an  answer,  the  defendant  may  serve  an  amended  an- 
swer of  course  within  twenty  days,  if  he  has  not  previously  amended  of  course 
( WTvUe  V.  Mayixr  of  N.  Ti,  6  Abb.  833  ;  14  How.  -&5) ;  although  before  demur- 
ring to  the  answer  the  plaintiflf  Jiad  obtained  on  motion  an  oraer  to  strike  out 
Sarts  of  it  with  leave  to  the  defendant  to  amend  on  terms,  which  he  had  not 
one  {Cooper  v.  Jones,  4  Sand.  699).  The  only  limit  to  the  right  to  amend  of 
course  after  a  demurrer  is,  that  it  shall  not  be  done  for  the  purpose  of  delay. 
{Ih.)  8b  held  where,  on  December  30,  an  order  was  made  stnking  out  portions 
of  the  answer,  with  leave  to  the  defendant  to  amend  his  answer  on  payment 
of  costs.  On  January  15,  the  defendant  not  having  amended,  the  plamtift  de- 
murred to  the  answer,  and  noticed  the  demurrer  for  argument  On  January 
30,  the  defendant  served  an  amended  answer,  and  it  was  held  he  might  do  so 
without  paying  any  coeta    (lb,) 

g,  Bxtentofamendmentof  oourae.— The  plaintiff  cannot  by  an  amend- 
ment of  course,  stike  out  the  names  of  any  of  the  parties  who  have  been  served 
with  the  summons  {BueseU  v.  Spear,  8  Code  Rep.  189 ;  Ohaee  v.  Dunham,  1 
Paige,  573 ;  see  ante,  p.  174,  b),  nor  without  amending  his  sunmions,  introduce 
the  names  of  additional  defendants  {Follower  v.  LaughUn,  13  Abb.  105),  nor  in- 
troduce circumstances  happening  after  the  conunencement  of  the  action  (Mum- 
fager  v.  Horr\fager,  1  Code  Rep.  sf,  S.  180) ;  he  may  probably  change  the  place 
of  trial  named  in  the  complaint  (see  pp.  146,  c\  148,  e,  ante) ;  and  he  mayinsert 
"  other  allegations  materia}  to  the  case"  ^JeroUman  v.  Cohen,  1  Duer,  9SQ);  or 
insert  any  new  or  additional  cause  of  action  or  defence  that  can  properly  be 
UDiiMiMaeon  v.  WkOely,  1  Abb.  86 ;  4  Duer,  611 ;  Tmonsend  v.  PtaU,  8  Abb. 
838 ;  TTumpaan  v.  Mir^ord,  11  How.  378 ;  QHffln  v.  Cohen,  13  How.  451 ; 
apeneer  v.  looker,  13  Abb.  854;  31  How.  388;  Mdcqueen  v.  Babcoek, 
18  Abb.  368:  Bmnan  v.  Bemond,  18  How.  373;  Fidden  v.  CaeOU,  36 
How.  178 ;  16  Abb.  389).  Thus,  where  the  original  answer  contained  a  coun- 
ter-claim, and  the  defendants  afterwards  amended  by  striking  out  the  counter- 
claim and  setting  up  the  defence  of  the  statute  of  limitations,  held  he  might  do 
so  {W^man  v.  Bemond,  18  How.  373 ;  contra,  Field  v.  Moree,  8  How.  48  {Bolht' 
ier  V.  Livingston,  9  id,  140).  A  complaint  cannot*  be  amended  of  course,  so 
as  to  change  the  cause  of  action  fVom  one  for  a  money  demand  on  con- 
tract to  one  for  relief  (G^ay  v.  Broum,  15  How.  555).  Thus,  where  the  com- 
plaint was  in  the  usual  form  on  a  promissoiy  note,  it  was  held  that  the  plain- 
tiff could  not  amend  of  course  by  making  it  an  action  to  charge  the  separate 
estate  of  a  married  woman,  {la.)  By  an  amendment  of  course,  a  party  may 
strike  out  a  cause  of  action  or  defence  (Watson  v.  Bttshmore,  15  Abb.  51). 

0.  It  is  irregular  for  a  plabitiff  to  amend  his  complaint  as  regards  one  defen- 
dant without  notice  to  the  other  {FasseU  v.  TaUmadge,  15  Abb.  306). 

h.  Where  a  complaint  is  amended  of  course,  by  substituting  a  different 
cause  of  action,  the  defendant  cannot  treat  it  as  a  new  a6tion  and  answer  sep- 
arately to  the  original  and  amended  complaints  {ItChrath  v.  Van  Wyek,  3 
Sand.  651).  . 

a.  After  answer,  forming  an  issue,  the  place  of  trial  being  Albany  County, 
the  defendant  servcfd  notice  of  motion  to  change  the  place  of  trial,  lor  conve- 
nience of  witnesses,  to  Schoharie  County ;  the  plaintiff  then  served  an  amended^ 
complaint,  the  only  amendment  being  a  change  of  the  place  of  trial  to  Schue-' 
nectady  County,— held  that  the  defendant's  nght  to  make  his  motion  was  not 
taken  away  by  such  amendment  {ToU  v.  CromtoeU,  13  How.  79). 

b.  Amendment  after  allowance  of  demnxrer. — ^A  demurrer  interposed  in 
the  honest  belief  that  it  may  prevail,  but  not  in  the  expectation  of  disposing  of 
the  cause  on  its  merits,  is  not  '^  in  food  &ith/*and  leave  will  not  be  given  to 
withdraw  it  and  put  in  an  answer  {Otgood  t.  Whittlesey,  V>  How.  74). 
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§173.  [149.]  (Am'd  1849,  1)^51,  1862.)  EtUting  mils. 
Amendment  by  order. 

The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing, process,  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party ;  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect ;  or  by  inserting  other 
allegations  material  to  the  case  ;  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  defence,  by  conforming 
the  pleading  or  proceeding  to  the  facts  proved. 

a.  Partition.— This  section  applies  to  proceedings  for  partition  (2  Laws  1857, 
p.  604 ;  see  Croghan  t.  Lmnggton,  6  Abb.  350 ;  see  note  to  §  448,  post). 

b.  Amendment  can  only  be  ordered  by  the  oooit.in  ^rhioh  the  action 
ie  commenced. — ^The  power  of  amendment  is  confined  to  the  court  in  which 
the  action  originated,  and  therefore  the  supreme  court  has  no  power  to  amend 
the  record  brought  into  it  on  an  appeal  from  an  inferior  court  {Gould  v.  OlasSy 
19  Barb.  186).  The  application  to  amend  should  be  made  in  the  court  below  ; 
and  where  only  a  copy  is  sent  to  the  appellate  court,  after  an  amendment  ot 
the  original,  it  is  of  course  to  allow  the  copy  to  be  amended  {Luyster  v.  Sniffin^ 
3  How.  250).  It  is  doubtful  whether  an  appellate  court  can  amend  exceptions, 
inmatter  either  of  form  or  substance  (Onondaga  Mut.  In»,  Co.  v.  JUinard,  2 
Corns.  98).  [The  court  of  appeals  has,  in  some  cases,  directed  a  re-settlement 
of  the  case  uy  the  court  below.]  But  ttfter  argument  and  judgment,  it  will 
not  set  aside  the  judgment  and  stay  proceedings  to  enable  the  appellant  to 
make  an  application  to  the  court  below,  to  alter  the  statement  of  the  excep- 
tions taken  at  the  trial  {FUch  y.  Livingston,  7  How.  410).  The  court  of  appeals 
on  appeal  conformed  the  pleadings  to  the  proof  to  sustain  a  judgment  for 
plaintiff  (Pra«  v.  Hudson  R  B.  Co.,  21  N.  Y.  806). 

c.  Amendment  generally  b^bre  trial— It  is  yery  much  a- matter  of  course 
to  allow  any  party,  at  any  time  before  trial,  to  amend  his  pleadings,  so  as  to 
present  his  own  Views  of  the  (questions  to  be  litigated  upon  such  terms  as  may 
be  deemed  equitable.  There  is  now  no  restricUon  upon  the  power  of  the 
court  to  allow  such  amendments,  eyen  thotigh  the  effect  be  to  change  entirely 
the  whole  cause  of  action  or  the  grounds  of  defence.  It  is  only  when  a  party 
seeks  to  amend  his  pleadings  after  trial,  that  the  court  is  prohibited  fh)m  al- 
lowhig  an  amendment  which  would  substantially  change  the  cause  of  action 
or  the  defence  (Troy  and  Boston  B.  R  Co.  y.  Tibbets,  11  How.  170 ;  Daguerre  y. 
Orser,  3  Abb.  86).  The  court  will  grant  an  amendment  on  terms  just  to  the 
opposite  party,  whenever  it  can  see  that  justice  will  be  furthered  by  it,  on 
some  reasonable  excuse  being  shown  for  the  defect  sought  to  be  rectified  (/for- 
rington  y.  Slade,  22  Barb.  1&).  Thus  amendments  haye  been  allowed :  by 
chani^g  the  action  from  one  on  a  promissory  note  to  one  on  contract  (1  Code 
R  27,  but  see  27  How.  f  79) ;  changing  an  allegation  from  "  severally  indorsed  "  to 
"Jointly  indorsed"  (Bfijoony.  Com^?ck,  11  flow.  197);  by  substituting  a  cause 
of  action  in  special  contract  for  a  common  count  (Jaiek^on  y.  Saundors,  1  Code 
Rep.  27) ;  by  adding  a  material  averment  (Keese  v.  FuUerton,  id.  62) ;  by  substi- 
tutmg  the  name  of  a  receiver  for  the  defendant  in  the  action  (PuUen  v.  Webster 
Fire  Ins.  Co.,  12  How.  293) ;  by  chanring  the  plaintiff's  name  or  description 
{Barnes  v.  Pisrine,  9  Barb.  202 ;  Iravu  v.  Tobias,  8  How.  384;  Davis  v.  Scher- 
merhom,  5  How.  440 ;  Pomroy  v.  Sperry,  16  id.  211 ;  and  see  as  to  parties 
changing  their  name  pending  an  action,  Laws  1847,  ch.  464 ;  1860,  ch.  ^ ;  by 
strikmg  out  the  name  of  a  defendant  {Bemis  v.  Bronson,  1  Code  Rep.  27) ;  by 
addhig  a  verification  (Bragg  v.  Bickfard,  4  How.  21);  by  altering  the  prayer  of 
the  complaint  so  as  to  claim  the  property  itself,  and  damages  for  its  detention, 
instead  of  praying  Jadgment  for  the  value  of  the  property  (Bcfvos  y.  Qretfi^  3 
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How.  378 ;  see,  however,  Morris  v.  Beatfbrd^  18  N.  Y.  657) ;  by  iQcreafling  the 
amount  claimed  in  an  action  on  contract  for  the  reooyery  of  mone^  only,  ereii 
after  a  rei^y,  repeating  the  original  claim,  and  both  pipings  verified  M0r' 
chant  V.  N.  T.  lAfe  Ins.  Co.,  2  Sand.  659 ;  3  Code  Rep.  66,  87) ;  the  occasion  of 
the  mistake  being  satisfactorily  shown  (id.) ;  and  where  the  plaintiff  declared 
for  goods  sold,  tl^  answer  set  up  that  they  were  sold  upon  a  credit  which  had 
not  expired,  plaintiff  moved  to  amend  his  complaint  by  averring  that  the 
^ods  were  procured  through  fraudulent  representations  on  the  part  of  the  de- 
%ndant  In  the  original  complaint  the  plidntfff  demanded  judgment  for 
$162  87,  that  bein^  the  contract  price  of  the  goodp.  In  the  complamt  as  pro- 
posed to  be  amended,  he  demanded  Judgment  for  the  same,  amount,  averring 
that  to  be  the  value  of  the  goods.  The  amendment  was  allowed  (Chapman  v. 
WM,  1  Code  Rep.  N.  S.  36®).  But  where  a  plaintiff  purposely  commenced 
his  action  upon  contract,  with  a  view  to  obtain  an  advantage  he  could  not  ob* 
tain  if  he  had  sued  in  tort,  having  secured  that  advantage,  he  wUl  not  be 
allowed  to  amend  it  by  making  his  action  in  tort  (Lane  v.  Beam  19  Barb.  51 ; 
1  Abb.  65 ;  and  see  Andrem  v.  Bond,  16  Barb.  633 ;  Walter  v.  BenneU,  16  N. 
Y.  250;  Mayor  of  N.  F  v.  PwrkerVein  Steamship  Co.,  21  How.  289 ;  Ransom  v. 
Wetrnxn^e,  39  Barb.  104). 

a.  When  the  facts  alleged  in  a  complaint  do  not  constitute  a  cause  of 
action,  the  plaintiff  cannot  either  by  amendment  or  supplemental  complaint, 
incorporate  into  the  case  facts  essential  to  a  cause  of  action  and  occurring  after 
the  action  wa  ^  commenced  (McGuUough  v.  (JoJbyy  4  Bd&w.  603). 

h.  The  fact  that  an  answer  sets  up  the  defence  of  usury  is  no  reason  for  de- 
nying the  defendant  leave  to  amend  the  answer  as  to  other  defences  contained 
therein  (Broum  v.  MitcheU,  2  Abb.  481 ;  12  How.  408).  For  it  is  said  that  the 
same  rule  as  to  amendments  applies  to  a  defence  of  usury  as  to  any  other  de- 
fence (Oatiin  V.  Gunter,  1  Keman,  868 ;  Broum  v.  MUeheA,  12  How.  408 ;  2  Abb. 
481).  The  cases,  however,  only  go  the  length  of  holding  that  the  defence  of 
usury  being  in,  it  is  to  be  governed  bv  the  same  rules  as  other  defences,  and 
the  question  remains  whemer  the  defence  not  bein^  in  at  all,  the  deienduit 
will  be  permittedj  under  cover  of  an  amendment  of  his  answer,  to  introduce  such 
a  defence.  In  Morris  v.  Slatterly  {Q  Abb.  74),  Hofiman,  J.,'  refused  such  permis- 
sion, as  did  Harris,  J.,  in  Bates  v.  Voorhees  (7  How.  234).  The  refusal,  however, 
was  against  his  own  convictions  as  to  its  propriety,  and  because  the  practice  to 
disallow  such  amendments  had  become  "  inveterate."  In  Orant  v.  M^Cauohin^ 
(4  id.  216),  Parker,  J.,  on  opening  a  default  taken  for  want  of  an  answer,  remsed 
to  impose  the  terms  that  the  derendant  should  not  set  up  the  defence  of  usury. 
Ordinarily  the  court  will  not  give  leave  to  amend  an  answer  for  the  purpose  of 
interposing  the  defence  of  the  statute  of  limitations  (Sagory  v.  N.  i.  ib  New 
Haven  R  K  Co.,  21  How.  455) ;  or  usury  or  any  defence  of  the  class  denom- 
inated unconscionable  {Maequeen  v.  Babeock,  13  Abb.  268 ;  22  How.  229 ;  Osgood 
V.  WhitOesea,  20  How.  72). 

c.  Summons. — Leave  may  be  given  to  amend  the  summons  (McDonald  y: 
Walsh,  5  Abb.  69 ;  Dean  v.  O'Brien,  13  Abb.  11);  or  a  copv  filed  (VanWyneh  v. 
Hardy,  20  How.  222).  An  application  for  leave  to  amend  a  summons  must  be 
upon  notice  (Hewitt  v.  Howeu,  8  How.  346).  Leave  was  gcanted  a  plaintiff  to 
amend  his  summons  by  increasing  the  amount  demanded,  although  as  to  the 
increased  amount  the  effe?.t  was  to  deprive  the  defendant  of  the  benefit  of  the 
statute  of  limitations  (Dean4  v.  O'Brien,  13  Abb.  11).  And  where  the  sum- 
mons was  signed  with  |.he  firm  name  of  two  attorneys  in  partnership,  and  the 
complaint  served  with  the  summons  was  signed  with  the  name  of  one  of  such 
attorneys  only,  and  all  subsequent  proceedings  are  had  in  the  name  of  the  at- 
torney who  si^ed  the  complaint,  the  court  after  judgment  amended  the  sum- 
mons by  substituting  the  name  of  the  attorney  for  the  firm  name  (Sluyt&r  y. 
Smith,  2  Bosw.  673). 

d.  Affidavits.— The  affidavits  on  which  an  attachment  issued  may  be  amend- 
ed (^famon  v.  ITattar,  13  How.  860 ;  see  p:  857,  d, «,  and  §  406,  !»•£) 

«.  Attaohinent.*A  warrant  of  attachment  may  be  amended  (ESuam  t. 
MarshaU,  10  Abb.  424). 
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a.  UndertaklDg.— An  undertaking  on  arrest  (BMnger  t.  Gardner^  2  Abb. 
443 ;  12 How.  SSi) ;  an  undertaking  on  appeal  (Wilmm  y.  AUen,  8  How.  869  ; 
Bums  y.  Bobbim,  1  Code  Rep.  62 ;  Bch&rmerhom  y.  Aihder&m,  1  Com&  480) ; 
an  undertaking  on  an  attachment  [Kiiwm  y.  Marshall,  10  Abb.  424),  may  be 
amended. 

b.  The  consent  in  writing  of  the  surety  should  be  annexed  to  and  filed  with 
the  amended  undertaking  ( WHsan  y.  Auen,  3  How.  869). 

c.  Amendment  on  motton  to  set  asida — It  has  been  the  practice  to  allow 
a  party  oppomng  a  motion  to  set  aside  proceedings  for  some  alleged  defect 
therein,  to  amend  the  defects  complained  of  without  a  new  motion  on  his 
part,  when  the  amendment  proposed  is  proper  in  itself  {Spalding  y.  Spalding, 
1  Code  Rep.  64;  8  How.  297;  see  Wearev.  Slocum,  1  Code  Uep.  105;  8  How. 
897;  Kissam  y.  Marshall,  10  Abb.  434 ;  Sherman  y.  Fream,  8  Abb.  88). 

d.  Unanthorized  amendment — Where  a  party  makes  an  unauthorized 
amendment,  the  remedy  of  the  opposite  party  is  to  refuse  to  accept,  or  to  re- 
turn promptly  the  amended  pleading,  or  to  giye  notice  that  he  disregards 
such  amended  pleading  and  stating  his  reasons  for  doing  so  (Fblhwer  v.  Laugh- 
Un,  12  Abb.  105 ;  Himster  y.  Livingston,  9  How.  140).  Receiying  such  an 
amended  pleading,  and  retaining  it  sixteen  days  without  such  notice  was  held 
a  wtuyer  of  objections  to  it  (HolHster  y.  Livingston,  ^  How.  140) ;  so  was  ob- 
taining an  order  to  answer  such  amended  pleading  held  a  waiyer  of  the  ob^ 
jection  (ii.),  if  the  party  persists  in  serying  such  amended  pleading  or  does 
not  withdraw  it,  the  party  <fti  whom  it  is  seryed  may  moye  to  haye  it  struck 
out  or  set  aside  as  irregular  (FdUower  y.  LaughUn,  12  Abb.  105). 

€,  Amendment  on  the  trial— The  court  or  referee  cannot,  uptm  the  trial, 
order  an  amendment  which  amounts  to  a  new  cause  of  action  or  defence 
(Unum  Bank  y.  MoU,  18  How.  506 ;  10  Abb.  372 ;  11  Abb.  42 ;  and  see  iV:  F. 
Ma/rbied  Inm  Works  y.  Smith,  4  Duer,  382  ;  WaldJieim  v.  Sichel,  1  Hilton,  46 ; 
Bobbins  y.  Bichardson,  2  Bosw.  248).  Leave  to  amend  an  answer,  or  raising  a 
new  issue  pending  a  reference  was  denied  (Oocks  y.  Badford,  18  Abb.  207; 
Dams  y.  Oarr,  7  How.  811);  and  so  of  a  complaint  (SaUus  v.  Genin,  19  How. 
288).  Subject  to  the  foregoing  limitation  there  is  no  restriction  upon  the 
power  of  amendment  ofpleadings  on  the  trial,  where  the  amendment  is  in 
furtherance  of  justice  (Van  Ness  y.  Bush,  14  Abb.  86 ;  Beardsleg  y.  Stover,  7 
How.  294  J  Daguerre  y.  Orser,  8  Abb.  86).  And  semble,  that  pending  a  trial 
before  a  referee,  the  court  may,  on  terms,  make  an  order  to  amend  in  any  re- 
spect, thus,  pending  the  trial  of  an  action  before  a  referee,  the  court  allowed 
an  amendment  by  striking  out  the  name  of  one  of  the  plaintifis,  and  alleging 
an  assignment  by  him  tonis  co-plaintiff  (^oj^n^  y.  Sehermerhom,  5  How.  440, 
see  Cocksy.  Badford,  18  Abb.  207 ;  Vmon  Bank y.  Mott,  supra ;  and  see  Pro- 
ceedings on  trial  before  referees,  post) 

f.  On  the  trial  of  an  action  of  ejectment,  brought  in  the  names  of  several 
plaintiflfe,  the  defendant's  counsel,  upon  the  opening  of  the  case,  moved  for 

.  Judgment  on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  either  of  the  plaintifis  separately,  or 
in  fevor  of  all  of  them  jointly ;  whereupon  the  plaintifb'  counsel  offered  to 
rely  upon  the  title  of  F.  8.,  one  of  the  plaintifib,  and  moved  for  leave  to  amend 
the  complaint  so  as  to  set  up  the  title  in  him  alone.  The  judffe  permittted 
the  trial  to  proceed,  upon  the  offer  of  the  plainti£b'  counsel  to  rely  exdusively 
upon  the  tiue  of  P.  8.,  leaving  the  plaintiffs  to  apply  for  leave  to  amend  (/W. 
John  v.  Northrup,  28  Barb.  26). 

g.  Where  the  defence  of  a  former  action  pending  is  interposed,  it  is  not  pro- 
per to  make  an  order  on  the  trial,  idlowing  the  plaintiff  to  enter  a  rule  dis- 
continuing the  former  action,  and  thereupon  to  overrule  such  defence  {BedeU 
y.BweB,13Barb.  188). 

A.  In  an  action  for  for  an  assault  the  complaint  charged,  that  the  defendant 
assaulted  and  beat  the  plamtiff ;  on  the  trial  plaintiff  was  pwmitted  to  amend 
his  complaint,  without  terms,  by  inserting  that  defendant  at  the  same  time  and 
gace  **  wounded  plaintiff;  and  bit  off  both  his  ears"  (Hagins  y.  De  Eofri,  12 
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a.  A  complaint  was  amended  on  the  trial,  by  inflertmg  a  claim  for  special 
damages  (Miller  v.  OarUng,  12  How.  203). 

b.  Where  the  parties  go  to  trial  on  imperfect  pleadings,  but  with  a  Aill  mider- 
standing  of  their  rights  and  neither  party  is  taken  by  surprise,  the  court  will 
allow  such  amendments  as  may  be  necess^ur  to  conform  the  complaint  to  the 
&ct8  proved  {Uunter  v.  Hudson  River  Iron  do,^  20  Barb.  ^3). 

c.  A  pleading  may  be  made  to  conform  to  the  proof;  immaterial  allegations 
may  be  disregarded,  immaterial  evidence  rejected,  and  such  judgment  may 
be  directed  as  the  facts  and  the  law  of  the  case  require  (Coming  v.  Oominff^ 
1  Code  Rep.  N.  8.  361;  2  Selden,  97;  Fox  y.  Hunt,  8  How.  12;  Martin  v. 
Kammwy  2  Abb.  331 ;  GeUy  v.  Hudson  RRR  Co.,  6  How.  270;  Oasper  v. 
Adams,  24  Barb.  287 ;  Wood  v.  Wood,  20  id.  359 ;  Decker  v.  Matthews,  5  Sand. 
446 ;  Dauchy  v.  Tyler,  15  How.  899 ;  HdU  v.  Qould,  3  Keman,  127 ;  Bk.  of 
Banana  v.  Magee,  20  N.  Y.  860 ;  Van  Dozer  v.  Howe,  21  N.  Y.  531). 

d.  Amendment  after  the  trial— After  a  trial  has  been  had  and  the  defend- 
ant's case  fully  developed,  if  the  plaintiff  amends  his  complaint,  he  should 
elect  upon  what  averments  he  will  rest  his  case,  and  should  not  be  permitted 
to  speculate  on  the  chances  of  proof  h^  complaining  in  the  alternative  upon 
inconsistent  statements  {Saltus  v.  Genin,  3  Bosw.  &9 ;  8  Abb.  254 ;  17  flow. 
990).  And  where  a  trial  has  been  had  in  which  the  whole  case  was  developed 
and  the  plaintiff  continued  to  insLbt  on  his  right  to  recover  on  the  facts  alleged 
in  the  complaint  untU  two  years  and  three  months  after  the  trial,  and  eight 
months  after  the  court  on  appeal  had  decided  that^n  those  &cts  he  could  not 
recover,— held  that  if  the  plaintiff  could  be  permitted  to  amend  by  substan- 
tially changing  his  cause  of  action,  it  should  only  be  on  payment  of  all  the 
costs  accrued  since  the  original  complaint  was  filed.  (Id.)  In  that  case  the 
application  to  amend  was  denied  (see  Johnson  v.  Mcintosh,  31  Barb.  267) ;  and 
(Semble,)  that  after  trial  the  court  should  not  allow  a  complaint  to  be  amended 
by  inserting  claims  known  to  plaintiff  at  the  commencement  of  the  action 
(Bulen  V.  DurdeU,  11  Abb.  881 ;  and  see  Cocks  v.  Ra€(ford,  18  Abb.  207).  Where 
the  complaint  might  have  been  amended  on  the  trial,  but  is  not  in  fact,  and 
proof  is  given  sufficient  to  constitute  a  cause  of  action,  Uie  court  fitter  the  trial 
will  amend  the  compliant  nunc  pro  tunc  (Coleman  v*  Playsted,  86  Barb.  27; 
and  see  Lcmnsbury  v.  Purdy,  18  N.  Y.  515 ;  Pratt  v.  Hudson  R  R.  Co.,  21 N.  Y. 
806). 

e.  Amendment  of  veridict — The  verdict  of  a  jury  may  be  amended  so  as 
to  conform  to  the  facts,  where  there  is  no  doubt  as  to  such  facts  (either  from 
certificate  of  the  judge  or  otherwise)  and  of  the  real  intentions  of  the  jury 
(Burhans  v.  Tibbttts,7  How.  21). 

/.  Amendment  after  verdict  or  report  of  Referee. — After  a  decision  of 
a  referee  in  &vor  of  a  defendant  and  upon  evidence  of  facts  not  embraced 
within  the  answer,  it  is  erroneous  to  allow  an  amendment  of  the  answer  to 
mi^e  it  conform  to  the  proof  on  the  trial  (Ja^mson  v.  Mcintosh,  81  Barb.  272). 

g.  A  defendant,  after  virtuaUy  trying  one  defence  and  failine  in  it,  will  not 
be  allowed  to  withdraw  the  same  and  set  up  one  entirely  different  (WiUet  v. 
Fhyerweather,  1  Barb.  72). 

h.  In  an  action  for  a  tort„  namely,  for  unlawfully  converting  a  promissory 
note,  the  plaintiff,  after  verdict  for  the  defendant,  asked  leave  to  amend,  by 
changing  the  action  into  a  claim  of  the  avails  of  the  said  note  as  money  had 
and  received,  the  court  refused  to  allow  the  amendment,  as  it  would  doange 
the  entire  character  of  the  action  f^om  tort  to  contract  (Andreu>s  v.  Bond,  16 
Barb.  688;  WcUter  v.  BenneU,  16  N.  Y.  260 ;  and  see  Mayor  of  N.  T,  v.  Parker 
Vein  Steamship  Co.,  21  How.  289). 

i.  Leave  was  given  after  trial  before  a  referee,  to  amend  the  summons  and 
the  complaint  by  adding  a  new  and  distinct  cause  of  action  not  connected 
with  the  original  cause  of  action  (AUaben  v.  Wakeman,  10  Abb.  162).  Terms 
on  whidi  such  an  amendment  allowed.    (Id.) 

J.  Leave  to  increase  amount  claimed  to  amount  of  Tordict  (Oifming  y.  Otn^ 
mmg,  2  Selden,  97). 
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a.  The  proper  place  fi>r  deciding  upon  the  propriety  of  an  amendment  is  at 
the  circuit,  where  the  partiea  ana  their  wiineMee  are  before  the  court,  and 
where  the  good  iaith  of  the  amendment  can  be  inyestigated  (Tramt  v.  Barff§r, 

b.  The  genoal  rule  is,  that  a  party  who  has  not  applied  for  an  amendment 
ontU  after  he  has  been  nonsuited,  is  too  late  to  ask  for  a  new  trial  in  addition 
to  an  amendment;  but  where  a  plaintiff  has  been  nonsuited  on  the  ground 
tliat  his  dedaration  contained  no  count  adapted  to  the  nature  of  the  case,  it 
iqipearinff  that  the  defendant  had  not  been  misled,  that  the  cause  had  been 
once  tried  without  any  objection  having  been  made,  that  the  statute  of  limitar 
tioos  had  attached,  and  that  such  reKef  would  be  manifestly  in  fhrtherance  of 
JQStioe,  the  court  allowed  the  plaintiff  to  amend  his  declaration  nunc  pro  tune, 
and  set  aside  the  nonsuit,  on  Uie  payment  of  costs  (Balcom  y.  Woodruff,  7 
Barb.  13).  ,  w 

c.  Amendment  cf  judgment — A  Judgment  should  not  be  varied  in  sub- 
stance by  amendment  (Clark  v.  Ball,  7  Paige,  882) ;  nor  amended  at  all  unless 
on  some  allegation  of  mistake  or  omission  ^N.  Y.  lee  Co.  v.  N.  We9t.  Ins.  Go. 
88  Barb.  634;  11  Abb.  419;  see  PW  v.  JDacwtw,  12  Abb.  385;  Barnard  v. 
Brwx,  21  How.  360). 

d.  A  Judgment  may  be  amended  by  the  court  at  any  time  before  the  time  to 
appeal  has  expired,  and  probably  afterwards  (iV.  T.  lee  Co.  v.  Northwestern  Ins. 
(&..  21  How.  396 ;  12  Abb.  414 ;  overruling  8.  C.  20  How.  255 ;  82  Barb.  584 ;  11 
Abb.  419 ;  and  see  Pitt  v.*  Datison,  12  Abb.  885,  where  a  Judgment  was 
amended). 

«.  The  court  below,  while  an  appeal  is  pending  in  the  court  of  appeals,  have 
control  of  the  Judgment  for  the  purpose  of  making  amendments  (Judson  v. 
Gra^,  17  How.  2*).  , 

/.  The  mistakes  which  may  be  corrected  under  this  section  do  not  include 
Judicial  errors  in  rendering  Judgment  {Hotalinq  v.  Marsh,  14  Abb.  161) ;  and 
does  not,  tlierefore,  empower  an  amendment  of  the  Judgment  by  Inserting  an 
allowance  in  addition  to  that  given  by  secticm  308  of  the  Code.    (Id.) 

g.  Ammidmmit  of  judgment  roll — Where  the  complaint  contained  thir- 
teen canses  of  action,  to  one  of  which,  the  sixth,  the  defendant  demurred,  and 
to  the  others  put  in  an  answer.  After  trial  of  the  issues  of  fact  and  verdict  for 
the  phdntiff  thereon,  the  issue  on  the  demurrer  remaining  undisposed  of,  the 
idaintiff  entered  Judgment  on  the  verdict,  and  inserted  in  his  Judgment  roll 
the  fflxth  cause  of  action.  Under  the  special  circumstance  in  the  case,  and 
on  the  plaintifiTs  motion,  the  court  allowed  the  Judgment  roll  to  be  amended 
fcnr  inserting,  nunc  pro  tunc,  an  order  that  the  plaintiff  take  nothing  by  the 
axth  cause  of  action  (Pry  v.  BenneU,  9  Abb.  45 ;  and  see  Williams  v.  Wnsel^r, 
lBarbL48). 

A  Judgment  reoord,  how  amended.  —  When  it  becomes  necessary  to 
amend  a  Judgment  record,  it  is  not  proper  to  make  an  actual  obliteration  of 
the  record,  or  an  erasure  of  such  parts  as  are  directed  to  be  amended.  It 
should  be  done  by  dulv  entering  the  order  for  the  amendment  with  the  clerk, 
and  appending  a  certined  copy  of  the  order  to  the  Judgment  record.  It  is 
also  proper  to  mark  the  passages  amende<i  by  brackets  or  lines  of  distinction, 
and  to  refer  by  an  entry  in  the  margin  of  the  Judgment  to  the  order  for  amend- 
ment by  its  date ;  or,  the  Judgment  as  amended  may  be  entered  at  length,  if 
the  party  so  desire  (Sluyter  v.  Smith,  2  Bosw.  678). 

'  udgment — The  court,  in  its  discretion,  has  an  ex- 
fter  Judgment,  to  allow  a  pleadmg  to  be  amended 
ns  matenal  to  the  case ;  but  this  power  should  be 
V.  Hawkshurst,  9  How.  75 ;  Egert  v.  Wkkar,  10  id, 
amendments  wiU  be  allowed  only  for  the  purpose  of  sus- 
IS,  after  Judgment  for  the  defondants  affirmed  on  ap- 
i  motion  by  the  plaintiff  at  special  term  for  leave  to 
denied  (mgless  v.  Fumiss,  3  Abb.  82 ;  Gasper  v. 
Hams  Y.  BkxAy  6  Bosw.  074).  Such  a  motion  was 
id  a  new  trial  ordered,  in  Baltffm  v.  Woodruff  (7 
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Barb.  18).  In  Pnndle  v.  Aldrieh  (13  How.  460)  the  complaint  waa  ft>r  gooda 
sold,  the  agistment  of  cattle,  and  for  use  and  occupation.  On  the  trial  before 
a  referee,  tne  referee  found  as  a  &ct  that  the  defendant  had  agreed  to  pay  the 
plaintiff  $100  in  settlement  of  the  account,  and  basing  his  decision  on  that 
act,  found  for  the  plaintiff  $100.  On  appeal  from  the  judgment  on  the  ref- 
eree's report,  it  was  held  that  there  was  a  yariance  between  these  pleadings 
and  the  proof,  and  that  the  judgment  should  be  reversed.  The  plaintiff  then 
moycd  at  special  term  for  leave  to  amend  his  complaint.  The  motion  was 
panted  on  the  terms  of  the  plaintiff  paying  all  the  costs  of  the  defendant  and 
|lO  costs  of  opposing  the  motion  to  amend.    See  note  to  section  261,  pott, 

a.  After  judgment  for  plaintiff  and  judgment  reversed  for  a  defect  in  the 
complaint,  and  new  trial  Ordered,  leave  was  given  to  plaintiff  to  amend  his 
complaint  on  terms  (McOram  v.  Mayor  of  N.Y.,  19  How.  144;  and  see  Ncuh 
V.  Wkmore,  88  Barb.  155). 

b.  Amendment  on  appeal — The  application  to  amend  should  be  made  at 
special  term  {Brown  v.  GoUe,  1  E.  I^.  Smith,  370) ;  it  is  not  the  time  nor  place 
to  ask  leave  to  amend  for  the^r^^  time,  when  the  appeal  from  ih^judgtMrU  be- 
low id  brought  on  for  argument  (Keicham  v.  Zerega,  id.  562). 

c.  Upon  appeal  to  the  general  term  the  court  may  treat  the  pleadings  as 
having  been  amended  so  as  to  conform  to  the  facts  proved,  in  any  respect  in 
which  the  court  ouscht  clearly  to  allow  an  amendment  upon  application  at 
special  term  {Bowdoin  v.  Coleman,  3  Abb.  431 ;  narrower  v.  Heath,  19  Barb. 
881 ;  Oady  v.  AUen,  22  Barb.  3^) ;  and  so  ou  an  appeal  to  the  court  of 
appeals  {Bats  v.  Oraham,  1  Kernan,  237J.  But  when  the  record  furnishes  the 
only  ground  for  and  against  the  amendment,  then  the  amendment  may  be 
made  on  the  hearing  of  an  appeal  at  general  term,  and  without  a  notice  of 
motion  for  leave  to  amend  (Olark  v.  Dales,  20  Barb.  42).  '  Thus,  where 
the  action  was  for  the  non-delivery  of  flour,  the  complaint  alleged  a  readiness 
and  willingness  on  the  part  of  the  plaintiff  to  receive  and  pay  for  the  flour. 
On  the  trial  the  proof  showed  that  the  flour  was  to  be  delivered  at  a  particu- 
lar place,  and  as  the  complaint  did  not  allege  a  readmess  and  willingness  to  re- 
ceive and  pa^  for  the  flour  at  the  particular  place  named,  a  nonsuit  was  asked 
for  on  the  trial,  and  refused,  and  the  plaintiff  had  judgment.  On  appeal,  the 
court  at  general  term,  and  without  any  motion  for  leave  to  amend,  allowed 
the  plaintiff  to  insert  in  the  complaint,  after  the  allegation  of  readiness  and 
willmgness,  the  name  of  the  place  where  the  flour  was  to  be  delivered  {Clark 
V.  DaUs,  20  Barb.  67). 

d.  Aft;er  a  trial,  verdict  for  plaintifls,  judgment  thereon,  and  affirmance  of 
the  judgment  on  appeal  to  the  general  term,  with  leave  to  defendants  to  move 
at  8i>ecial  term  for  an  order  to  amend  their  answer,  held  on  the  motion  at  the 
special  term,  that  the  defendants  were  too  late,  and  that  the  court  had  not  the 
power  to  grant  the  amendment  after  argument  of  the  appeal  and  final  judg- 
ment thereon.  The  judgment  should  be  first  set  aside ;  and  it  is  doubtml 
whether  a  motion  to  set  aside  a  regular  judgment  rendered  at  general  term 
can  be  granted  at  special  term  for  the  purpose  of  allowing  a  party  to  amend 
his  ples^ing.  If,  however,  such  a  motion  can  be  entertained,  it  must  not  only 
appear  \hsX  the  party  has  been  misled  or  surprised  after  the  exercise  of  ordin- 
ary care  and  skill,  but  that  the  amendment  asked  for  is  clearly  required  in  or- 
der to  promote  the  ends  of  justice  (Maleomb  v.  Baker,  8  How.  301). 

e.  The  court  of  appeals  conformed  the  pleadings  to  the  proof  to  sustain  a 
Judgment  {PraU  v.  Bttdaon  River  B,  B.  Co.,  21  N.  Y.  806). 

f.  Terms  on  amendment — Amendments  should  be  made  at  the  expense 
of  the  amending  party  (Union  B^k  v.  MoU,  11  Abb.  42);  and  the  opposite  party 
should  be  indemnified  tor  all  additional  expense  involved  in  the  amendment 
(Id. ;  Ha/re  v..  White,  8  How.  296 ) ;  and  the  costs  of  the  motion  for  leave  to 
amend.  {Id)  As  to  the  terms  on  which  amendments  arc  allowed,  see  note, 
11  Abb.  48 ;  Union  Bk  v.  Mott,  10  Abb.  3'r2 ;  Chapman  v.  W^,  1  Code  Rep. 
N.  8.  888 ;  6  How.  390 ;  Harrington  v.  Slade,  22  Barb.  164.  But  "  an  amend- 
ment without  costs  is  an  amenment  tipon  9ueh  terms  a»  may  be  proper  {Cayrwa 
Bank  v.  Warden^  2  Selden,  27).     After  an  order  allowing  an  amendment  bn 
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payment  of  coste,  the  ooort  may  make  an  order  aUowing  the  amendment 
without  costs  (Sslden  y.  Christopher,  1  Abb  273). 

a.  Where  after  a  hearing  before  a  referee  and  after  he  has  made  his  report, 
an  order  is  made  allowing  plaintiff  to  amend  the  complaint  by  inserting  anew 
cause  of  action,  it  should  only  be  on  the  condition  that  the  plaintiff  sUpnlate 
to  set  aside  the  report,  and  vacate  the  order  of  reference  with  costs  to  abide 
the  result,  and  the  order  should  provide  for  service  of  an  amended  summons  and 
complaint,  and  afford  defendant  an  opportunity  to  answer  {Attaben  y.  Wake- 
man,  10  Abb.  162). 

b.  After  a  hearing  before  a  referee,  and  before  the  referee  had  made  his  re- 
port, the  plaintiff  was  allowed,  on  the  terms  of  $10  costs  of  motion,  and  the 
costs  of  proceedings  before  notice  of  trial,  and  the  expense  of  amending  the  an- 
swer  if  necessary,  to  amend  his  complaint  by  striking  out  the  name  of  one  of 
the  defendants  (Turner  v.  HiOerUne,  14  How.  281). 

e.  Where  pending  a  jreference  the  plaintiff  is  allowed  to  amend  his  com* 
plaint  by  inserting  a  new  cause  of  action,  it  should  be  on  payment  of  trial  fee 
and  disbursements  (Union  B'k  v.  MoU,  19  How.  267 ;  10  Abb.  872 ;  11  Abb.  42), 
and  the  defendant  should  be  allowed  to  answer  anew.  In  such  a  case 
the  court  cannot  order  that  the  testimony  already  taken  shall  apply  to  the  new 
issues.    (Id.) 

d.  After  a  verdict  for  the  plaintiff  for  a  sum  exceeding  the  amount  demanded 
by  the  complaint,  an  amendment  of  the  complaint  by  mcreasing  the  amount 
demanded  should  not  be  allowed,  except  on  the  terms  of  the  plaintiff  submit- 
to  a  new  trial  {Coming  v.  Coming,  1  Code  Rep.  N.  8.  861 ;  2  Selden,  97),  pay- 
ing the  costs  or  the  trial  already  had,  and  the  costs  of  the  motion  to  amend 
(Bimman  v.  BarU,  3  Duer,  691 ;  see  Uniim  Bk  v.  ifott,  11  Abb.  42).    . 

e.  On  ordering  the  amendment  ot  an  answer  after  an  order  for  a  reference, 
it  would  be  proper,  if  either  party  desires  it,  to  vacate  the  order  of  reference 
(Beardtiey  v.  SUwer,  7  How.  294 ;  and  see  AUaben  v.  Wakeman,  10  Abb.  162). 

f.  Appeal  from  order  granting  or  denying  leave  to  amend. — Usually  the 
allowance  or  disallowance  of  an  amendment  of  the  pleadings  in  the  discretion 
of  the  court,  and  cannot  be  reviewed  on  appeal  (Cfould  v.  Runuoy,  21  How. 
97 ;  Maequeen  v.  Babeoek,  18  Abb.  268 ;  8aiter9  v.  Oenin,  19  How.  288 ;  10  Abb. 
478;  8i,  J<?A»v.Tr««<,8CodeRep.  85;  i^d v.  2>ff«itf ,  1  Bosw.  570:  Tramsy, 
Barver,  24  Barb.  614 ;  Phineie  v.  Vaughan,  12  id.  215 ;  N.  Y.  MarUe  Iran  Worka 
V.  Smiih,  4  Duer,  862;  Smatteu  v.  DauglUy,  6  Bosw.  66 ;  Kissam  v.  Boberts,  id. 
154) ;  but  an  appeal  is  allowea  to  the  general  terms  where  the  amendment  in- 
vades "  some  tuMantial  right "  ( Union  Bk  v.  MoU,  11  Abb.  42 ;  19  How.  267 ; 
and  see  Johnson  v.  Mcintosh,  81  Barb.  267) ;  or  where  leave  to  amend  was  re- 
fused on  the  ground  of  want  of  power  to  allow  it  {McEhoain  v.  Coming,  12 
Abb.  16 ;  RusseU  v.  Conn,  20  N.  Y.  81).  No  appeal  lies  to  the  court  of  appeals 
from  an  order  reversing  an  order,  giving  leave  to  amend  (N,  T.  Ice  Co.  y,  N? 
WesL  Ins,  Co.,  28  N.  1L  857 ;  12  Abb.  414;  21  How.  296 ;  ffodaes  v.  Tennessee 
Ins.  Co.,  4  8elden,146 ;  and  see  Lounsbury  v.  Purdy,  18  N.  Y.  616). 

g.  Where  after  trial  an  order  was  made  amending  the  complaint  by  adding 
an  additional  cause  of  action  without  allowing  the  defendant  to  answer  anew, 
held  that  such  order  was  appealable  (AUaben  v.  Wakeman,  10  Abb.  162).  The 
order  violated  a  right,  and  in  such  cases  an  appeal  lies  ( Union  Bk  v.  Mott,  11 
Abb.  42). 

A  A  decision  of  the  court  on  the  trial  imposing  terms  as  a  condition  of 
granting  leave  to  amend  an  answer,  will  be  deemed  to  be  acquiesced  in,  unless 
an  exception  is  taken  at  the  time  (Origgs  v.  Howe,  81  Barb.  100). 

§  174.  [149.]  (AmM  1851.)  Existing  suits.  Belief  in  case 
of  mistake. 

(1.)  The  court  may  likewise,  in  its  discretion  and  upon  such 
terms  as  may  be  jnst,  allow  an  answer  or  reply  to  be  made,  or 
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other  act  to  be  done,  after  the  time  limited  by  this  act,  or  by 
an  order  enlarge  such  time  :  and  (2.)  may  also  in  its  discretion, 
and  upon  such  terms  as  may  be  just,  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party  from  a  judgment,  or- 
der, or  other  proceeding,  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect,  and  may  (3.) 
supply  an  omission  in  any  proceeding;  and  (4.)  whenever  any 
proceeding  taken  by  a  party  fails  to  conform  in  any  respect  to 
the  provisions  of  this  code,  the  court  may,  in  like  manner,  and 
upon  lik^  terms,  permit  an  amendment  of  such  proceeding,  so 
as  to  make  it  conformable  thereto. 

«.  This  sectioii  does  not  authorize  an  extension  of  the  time  to  apply  tmder 
section  121  (Ooon  v.  Knapp,  18  How.  176) ;  nor  to  appeal  (see  §§  881,  832) ;  bnt 
it  authorizes  the  idlowance  of  exceptions  nunc  pro  tunc,  after  the  ten  days  for 
filing  them  have  expired  (Sfieldan  v.  Wood,  14  How.  18 ;  Bortle  v.  Melien,  14 
Abb.  226} ;  and  it  authorizes  the  opening  of  a  judgment  by  default  for  want  of 
an  answer  (see  in  note  to  §  246,  pok) ;  the  relieving  of  a  party  against  a  Judg- 
ment in  his  own  favor  {Montoomery  v.  EUis,  6  How.  826) ;  or  on  account  of  any 
defe(;t  in  the  Judgment  roll  (WilUarM  v.  Wheeler,  1  Barb.  48V  A  mere  irr^- 
larity  in  entering  judgment  pannot  be  taken  advantage  of  after  one  year  ( Van 
BerUhuysen  v.  ^jU,  8  How.  812  ) ;  but  neither  an  unauthorized  judgment  for  a 
deficiency  in  a  foreclosure  (Simonson  v.  Blake,  20  How.  484);  nor  a  judgment 
entered  without  service  of  process  is  within  this  limitation  {BaUwin  v.  Kim- 
meU,  16  Abb.  355). 

b.  In  PetUm'ew  v.  Mayor  of  N.  T.  (17  How.  492),  the  court,  after  judgment,  . 
on  motion  of  the  defendant,  set  aside  the  judgment  on  the  ground  \3mX  the 
contract  on  which  the  plaintiff  sued,  had  been  fraudulently  altered  by  some 
person  unknown,  by  which  the  plaintiff  had  recovered  most)  than  he  was 
entitled  to ;  and  see  Ma^ombe  v.  Mayor  of  N.  Y.,  17  Abb.  86, 

«.  After  verdict  for  plaintiff,  case  on  which  to  move  for  a  new  trial  made  by 
defendant,  judgment  entered  and  time  for  appeal  had  elapsed,  defei|^ant  was 
allowed  to  come  in  and  be  heard,  on  his  case  (JMnffhaui  v.  If.  in«.  Oo.,  5 
BoBW.  678). 

d.  The  prosecution  of  an  action  by  an  individual,  in  a  name  importing  a 
corporate  character  is  a  formal  error  which  the  court  may  amend  or  disregard 
(BtmkqfHawinaY,  Magee,  20  N.  Y.  855). 

§  175.  [150.]    Moisti7ig  suits,    JPieiitiotis  name. 

When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  de- 
fendant, ench  defendant  may  be  designated  in  any  pleading  or 
proceeding,  by  any  name ;  and  when  his  true  name  shall  be 
discovered,  the  pleading  or  proceeding  may  be  amended 
accordingly. 

e.  It  is  not  allowiible  to  a  pliuntiff  to  designate  a  defendant  by  a  fictitious 
name  at  discretion ;  it  can  only  be  done  when  the  plaintiff  is  ignorant  of  the 
true  name  {OrandaU  v.  Beach,  7  How.  271),  see  ante^  p.  186,  c 

/.  Where  three  persons  used  a  name  indicating  that  they  were  a  corporation, 
bat  they  were  not  incorporated,  the  plaintiff  having  sued  them  as  a  corpora- 
tion by  the  name  used  by  them  was  allowed  on  discovering  the  mistake  to 
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amend  without  oosto  by  subetituting  the  names  of  the  indiTidualB  as  defeodanta 
{Nmrton  y.  JHUeoiBe  Manfifaetunng  Co.,  17  iihb.  818  noU), 

a.  Where  an  in&at  not  yet  named  is  a  party,  how  is  it  to  be  described  (Ar 
Y.  Broughion,  2  8im.  &  Stu.  188). 

See  Findear  y.  Blaek  (4  How.  W)  in  note  to  §  181 ;  see  9M<»  to  §  176. 

§  176.  [151.]  Existing  suits.  Errors  or  defects  to  he  dis- 
regarded. 

The  court  shall,  in  every  stage  of  an  action,  disregard  anj 
error  or  defect  in  the  pleadings  or  proceedings,  which  shall  not 
afiect  the  substantial  rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect 

h.  This  section  does  not  make  valid  a  bad  pleading  when  the  defects  are 
made  the  grounds  of  demurrer  (FaYuiarM^ii^y.  Van  VaUcmburg,  8  Barb.  218). 

e.  Where  the  action  was  oommenoed  by  summons,  which  stated  that  the 
com]>laint  would  be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  and  on  d^nand  the  complaint  was  served,  whidh  did  iwt  tpeeMy 
Iks  nams  cf  iht  pLam  cf  Mi^held.  on  a  motion  to  set  aside  the  complaint  for  ir- 
raralsiity,  that  the  ccmiplaint  might  be  amended  {J)wmwn  y.  PowR,  18  How. 

d.  Where  an  affidavit  to  obtain  an  order  of  arrest  was  entitled  in  the  caiae 
before  the  action  was  commenced,  it  was  held  a  defect  not  affecting  the  sub- 
stantial rights  of  the  adverse  party,  and  might  be  disregarded  (Pindar  v.  BUuk, 
%  CMe  R^.  58;  4  How.  05/. 

e.  An  answer  entitled  in  the  "  supreme  "  instead  of  the  ^  superior  "  ooort 
The  error  may  be  disregarded  (Wmams  v.  8h4fUo,  4  Sand.  641). 

/.  Where  in  a  summons  and  complaint  an  inlhnt  defendant  was  described  as 
**  Letitia  Varian.*'  and  in  the  petition  for  a  guardian  ad  litem  she  was  described 
as  **T.  Letitia  Varian,"  and  It  not  '\se\ng  asserted  that  neither  was  the  true 
name— held  such  a  variance  as  the  court  was  bound  to  disregard  ( Varian  v. 
Stmns.  d  Duer,  089). 

See  §§  406, 178,  and  d89,  note. 

This  section  applies  to  the  court  of  appeals  {Bank  of  Hoteana  v.  Mams,  80 
N.  Y.  860;  and  see  81  K.  Y.  240,  841). 


*  §  177.    [152.J    (Am'd  1849.)    Sv^Unientdl  pleading. 

The  plaintiff  and  defendant  reepectivelj,  may  be  allowed, 

on   motion,  to  make   a   supplemental  complaint,  answer,  or 

reply,  alleging  facts  tnaterial  to  the  case,  occurring  after  the 

former  complaint,  answer,  or  reply,  or  of  which  the  party  was 

ignorant  when  his  former  pleading  was  made. 

a.  Supplemental  Pleading. — A  supplemental  pleading  is  not  a  mbstiMs 
for  or  waiver  of  the  original,  but  in  addition  to  it  (Dann  v.  Baker,  13  How. 
^1);  it  must  be  consistent  with  the  original  {Slauion  v.  En^eOieart,  84  Baib. 
198 ;  WaUson  v.  I%ibou,  17  Abb.  184) ;  must  be  of  circumstances  happening 
after  the  commencement  of  the  action,  or  after  the  original  pleadinjG^  was  put 
in,  or  of  whidi  the  party  was  ignorant  at  the  time  of  putti^  in  his  original 

8 leading  (^orn/Wr  v.  tlomfager,  1  Code  Rep.  N.  8. 180;  Bendrieks  v.  Vsektr^ 
S  Barb.  8(^ ;  Wmanu  v.  Etmon,  16  Abb.  178 ;  Lampson  v.  McQueen,  15  Abb. 
*  Amended — See  Appendix. 
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845;  Drmght  y.  Guriin,  8  How/56;  BadUif  y.  HimgkkMng,  4  How.  251; 
McMahmy.  AUen,  1  Hilton,  103;  8  Abb.  89;  12  How.  89;  Sage  y.  Mother, 
17  How.  867 ;  Houghton  v.  Skinner,  5  How.  4SS0) ;  and  set  up  matter  which 
cannot  be  inserted  by  an  amendment  (McMahon  y.  AUen,  supra),  but  intro- 
ducing new  £Eu;t8  or  new  parties  by  amendment  in  a  case  where  it  should  be 
done  by  a  supplemental  pleading  is  irregular,  but  the  pleading  so  amended  is 
not  a  nullity  (Beck  y.  St^fiiham,  9  How.  198 ;  see  Hornfager  y.  Homfager,  and 
Lampwn  y.  ifcQud^n,  9wpr<i^  A  supplemental  pleading  may  be  demurred  to 
{Ooddard  y.  Benacm,  16  Abb.  191). 

a.  Leaye  to  file  a  supplemental  pleading  must  be  obtained  by  motion  en 
noti(5e  or  drder  to  show  cause  (Gamer  y.  Hannah,  6  Duer,  268).  An  order 
allowing  a  supplemental  pleading  is  appealable  {HarringUm  y.  Sladet  22  Barb. 
161 ;  OuOd  y.  FwrdOM,  16  How.  mS), 

b.  fihipplemental  complaint. — ^A  supplemental  complaint  may  be  resorted 
to,  almost  as  a  matter  of  course,  where  &cts  haye  occuired  subsequent  to  the 
original  complaint,  which  yary  the  relief  to  which  the  plaintiff  was  entitled  at 
the  commencement  of  the  action  (Hasbrouck.y.  Shutter,  4  Barb.  286.  As  to 
supplemental  bill,  see  BuUer  y.  Ounmngham,  1  Barb.  86) ;  and  leaye  to  file  a 
supplemental  complaint  will  be  granted  in  such  cases  without  costs,  if  the 

*  application  is  made  promptly  (Sage  y.  Jfoaher,  17  How.  867).  The  rule  is  said 
to  be  that  the  filing  a  supplemental  complunt  should  be  allowed  only  on  equi- 
table terms,  and  neyer  at  the  expense  of  the  defendant  (IcL)  Where  the  per- 
formance or  happening  of  some  act  is  necessary  to  giye  the  plaintiff  a  came  of 
action,  and  such  act  is  not  performed  or  does  not  happen  until  after  the  action 
is  commenced,  the  plaintiff  cannot  by  supplement^  complaint  incorporite 
such  act  mto  the  case  (McOuUoeh  y.  (M^,  4  Bosw.  608 ;  WaUttm  y.  Tkiou,  17 
Abb.  184) ;  for  a  new  substantiye  cause  of  action  cannot  be  set  up  by  a  supple- 
mental complaint  .(Id) 

e.  Where  pending  an  action  agidnst  an  assignee  for  the  benefit  of  creditors. 
Jointly  with  other  defendants,  such  assignee  dies  and  a  successor  is  appointed, 
the  proper  mode  of  making  such  successor  a  party  to  the  action  is  by  supple- 
mental complaint  (Johnson  y.  Snyder,  7  How.  896).  The  leaye  to  the  repre- 
sentatiyes  of  a  deceased  plaintiff  to  file  a  supplemental  complaint  decides 
nothing  as  to  their  rights  (Bolibins  y.  WeOa,  26  How.  15).  SemNe,  that  where 
leaye  is  giyen  to  file  a  supplemental  complaint  merely  to  bring  in  parties,  the 
original  defendents  need  not  be  made  parties  to  it,  the  supplemental  com- 
pl&it  (see  MeOown  y.  Terks,  6  Johns.  Ch.  R  450). 

d.  Where  a  bill  has  been  dismissed  for  want  of  prosecution  as  against  one 
of  seyeral  defendants,  and  he  was  afterwards,  at  the  hearing,  held  to  be  a  ne- 
cessary party,  the  court  would  not  allow  a  supplemental  bill  to  be  filed  against 
him,  but  dismissed  the  suit  with  costs  (LauUmr  y.  Holoombe,  11  Simons, '71 ; 
8  Sim.  76). 

e.  On  a  supplemental  complaint  being  filed,  the  defendant  cannot,  of  course, 
answer  anew  to  the  original  complaint  (7>a»n  y.  Baker,  12  How.  521). 

/.  A  motion  for  leaye  to  file  a  supplemental  complaint  was  denied,  with 
costs,  where  it  appeared  there  was  another  suit  pending  between  the  same 
parties  for  the  same  object  as  that  sou^t  to  be  obtained  by  the  suppl^nental 
complaint  (Sage  y.  Mosher,  17  How.  867). 

g.  Where  an  order  is  made  allowing  a  supplemental  complaint  to  be  senred 
and  such  complaint  is  seryed,  and  the  defendants  appeal  from  such  order  and 
demur  to  the  complfdnt,  and  the  demurrer  is  sustamed  and  such  order  re- 
yersed,  and  the  plaintiff  has  appealed  from  the  order  sustaining  such  demur- 
rer, the  latter  appeal  necessarily  falls  by  the  reyersal  of  the  order  allowing 
the  supplemental  complaint  (OuOd  y.  Pareone,  16  How.  882). 

A.  Sapplemeptal  answer.— It  is  almost  of  course  to  allow  a  supplemental 
answer  to  be  filed  at  any  time  before  the  trial  (BaU  y.  Fettowee,  4  Bosw.  689; 
Hoyt  y.  Shddon,  4  Abb.  69 ;  6  Duer,  661 ;  Badley  y.  HoughiaUng,  4  How.  251) ; 
but  leaye  to  file  a  supplemental  answer  after  a  trial  was  refused,  in  Bowen  y. 
Irith  Ptesb.  O&nffregaUon,  6  Bosw.  246 ;  Houghton  y.  Skinner,  6  How.  420 ;  and 
BenMe,  the  court  will  not  eyen  before  trial  allow  a  supplemental  answer  to  set 
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up  a  technical  defence,  to  defeat  a  Just  claim  (Hoift  y.  ShMon^  4  Abb.  59 ;  0 
Daer,  661) ;  nor  to  set  up  any  matter  of  defence  known  to  the  defendant  at 
the  thne  his  former  answer  was  pat  in  (Houghton  ▼.  Skinner^  6  How.  420).  The 
supplemental  answer  under  the  code  is  a  substitute  for  the  old  plea  of  pui$ 
danrien  conUnuanee;  but  it  differs  fh>m  that  plea  in  this  respect,  that  the  sup- 
plemental answer  may  be  allofired  on  motion  whenever  the  facts  forming  the 
nround  of  the  answer  have  occurred  since  the  answer  was  put  in,  or  where 
xhib  defendant  was  ignorant  of  them  at  the  time  of  pleading  the  first  answer ; 
whereas  the  plea  of  puis  darrien  continuance  could  strictly  be  pl«tded  only  be- 
fore or  at  the  next .  continuance  (tfter  the  fects  transpired.  When  the  fecti 
asked  to  be  incorporated  and  pleaded  in  a  supplemental  answer  go  to 'divest 
the.  plaintiff  of  the  riffht  to  maintain  the  action,  and  transfer  the  cause  of  ac- 
tion to  another,  who  nas  received  s&tis&ction  for  the  demand  involved  in  it, 
it  is  the  duty  of  the  court  to  grant  the  motion,  whether  the  motion  be  made 
at  the  earliest  day  or  not  {Drought  v.  Ourtm,  8  How.  56 ;  see  however  MoreU 
Y.  OarelU.  16  Abb.  269,  where  it  is  said  that  the  application  should  be  made 
promptly). 

d.  On  motion  for  leave  to  file  a  supplemental  answer  the  court  will  enquire 
into  the  truth  and  sufficiency  of  the  proposed  answer,  and  will  not  srant  the 
kave  unless  the  answer  appear  to  be  true  in  feet,  and  to  state  a  good  defence 
(JfmBv.  Givrem,  16  Abb.  2ft). 

b.  The  putting  in  a  supplemental  answer  does  not  necessarily  waive  the 
tximer  answer,  yet  the  court  may  make  it  a  condition  of  leave  to  file  suck 
•imidemental  answer,  that  the  defendant  waive  his  ori^^inal  answer  (Bate  w. 
Imwes,  4  Botw.  689 ;  and  see  Dann  v.  Baker,  12  How.  £31).  A  supplemental 
ptoadfaig  may  be  demurred  to  {Ocddard  y.  Bmm,  15  Abb.  191). 
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TITLE    Vn. 
Of  thd  provisional  remedies  in  oi/ml  MlUons.* 

Chaptir  I.  Arrest  and  bail 

IL  Claim  and  delivery  of  personal  propeitif. 
nL  Injunction. 
IV.  Attachment 
Y.  Provisional  remedies. 


Ohaptbb    L  • 
Arrest  mnd  ImL 

Bmmxm  178.    No  person  to  be  arrested  in  %  drfl  actiim,  «EB08pt  m  pn^ 
ticrlbed. 

179.  Arrest  in  citn  actions,  in  what  ciBts. 

180.  Order  fin*  arrest,  by  whom  to  be  made^ 

181.  Affidavit  to  obt^n  onler  !br  arnst    To  wHal  acttoift  ttis 

chapter  applies. 

182.  Securitv  by  plaintiff  before  obtaining  order  for  arrest 

188.    Order  for  arrest,  when  it  may  be  made,  and  its  form ;  time 
to  answer  after  or  to  move  to  vacate. 

184.  Original  affidavit  and  order  to  be  delivered  to  sheriff;  and 

copy  to  be  delivered  to  defendant 

185.  Arrest,  how  made. 

186.  Defendant  to  be  dischaiged  on  giving  bail  or  making  a  de- 

posit 

187.  Bail,  how  given. 

188.  Surrender  of  defendant. 

189.  The  like. 

190.  Bail,  how  proceeded  against 

191.  Bail,  how  exonerated. 

192.  Delivery  of  undertaking  of  bail  to  plaintiff,  and  its  aooepi* 

ance  or  rejection  by  nim. 

198.  Notice  of  justification.    New  bail 

194  Qualification  of  baU. 

195.  Justiflcation  of  buL 

196.  Allowance  of  bail. 

197.  Deposit  in  lieu  of  bail 

198.  Payment  of  deposit  into  court 

199.  Substituting  bail  for  deposit 

200.  Deposit,  how  disposed  of  after  Judgment  in  the  action. 

201.  Sheriff,  when  liable  as  bail 

202.  Proceedings  on  Judgment  against  sheriff 
208.  Bail  liable  to  sheriff 

204.  Vacating  order  of  arrest  or  reducing  bail 

205.  Affidavits  on  motion  to  vacate  order  of  arrest  or  rednoe 

baa 

a.  *  "Waiver  of  provisional  remedy.— A  plaintiff  who  has  resorted  to  a 
provisional  remedy  waives  it  by  uniting  in  his  complaint  causes  of  action  to 
some  or  one  of  which  the  provisional  remedy  does  not  extend  (Lamberf  t. 
89WW,  9  Abb.  91).  (see  potL  §74,/,  h),  4 
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§  178,  [16S.] .  No  person  to  be  arrested,  except  as  prescribed. 

Mo  person  shall  be  arrested  in  a  civil  action,  except  as  pre- 
scribed by  this  act ;  bat  this  provision,  shall  not  affect  the  act 
to  abolish  imprisonment  for  debt,  and  to  pnnish  fraudnlent 
debtors,  passed  April  26, 1831,  or  any  act  amending  the  same, 
nor  shall  it  apply  to  proceedings  for  contempts. 

a,  Peraons  privileged  from  aire«t  The  foUowing-deecribed  peraons  are 
exempt  from  arrest  on  ciyil  process ;  persons  hokttnff  oflSce  under  the  M etro- 
p^tan  Police  act,  whilst  actoallron  duty  (Laws  1860,  p.  446,  §  84);  and  a 
Metropolitan  Police  officer  is  not  protected  fh>m  arrest  when  not  actually  on 
duty  by  a  rule  of  the  Police  Oommissioners  that  he  shall  be  deemed  to  be  al- 
ways actually  on  duty  (Hart  v.  Kennedy,  15  Abb.  990 ;  14  Abb.  482 ;  28  How. 
417 ;  24  How.  425 ;  Squires'  Case,  12  Abb.  88) ;  Senators  and  Representiitiyes  hi 
Congress,  at  certain  times  (Const  U.  a  art.  1  g  6;  2  Johns.  Cas.  222) ;  and  also 
m^nbers  of  the  State  legislature  (1  R.  a  154,  §§  6,  7,  8,  9) ;  and  all  officers  of 
either  house  whilst  in  actual  attendance  upon  the  house  (Id.  S 10) ;  electors,  on 
day  of  an  election  (1  R.  S.  126,  §  4 ;  Laws  1842,  ch.  180,  g  2) ;  domestic  servants 
of  a  public  minister  (1  Opin.  Attv.  Gen*L  26);  militia-men  on  parade  days, 
from  the  rising  to  the  setting  of  the  sun  (1  R  S.  808,  §  27) ;  non-commissioDed 
officers,  seamen,  and  mariners  enlisted  in  the  service  of  the  U.  S.  during  their 
term  of  office,  for  any  debt  or  contract  (Laws  U.  S.  vol.  3,  p.  97) ;  parties  to  a 
suit,  their  attorneys  and  witnesses,  in  coming  to,  attending  upon,  and  returning 
from  court  (2  RoL  Abr.  272 ;  1  Mod.  R.  66 ;  Barnes,  27, 8TO ;  Peake  Ev.  19871 
Camp.  229;  11  East, 489;  2  W.  Blaa  R.  1118;  4  DaUas,  887,  829;  6  Taunt. 
858;8Eng.LawandEq.R.435;29i».881;lH.Bl.686;  8  B.  &  Aid.  252; 
2  Marsh.  57;  8  Ring.  166;  JV^wton  v.  Constable,  1  Gale  &  D.  408;  9  DowL  988), 
or  any  lawful  tribunal,  as  an  arbitration  (Bpence  v.  BtuaH,  8  East.  89 ;  Sartfard 
V.  Chiue,  8  Cowen,  881),  or  commissioners  of  bankruptcy,  or  to  give  deposition 
before  a  magistratia,  under  an  order  of  the  court  (Ardmg  v.  Flower,  8  T.  R. 
584 ;  WaUere  v.  Beee,  4  J.  B.  Moore,  34) ;  and  by  the  Revised  Statutes  (2  R  S. 
402,  §§  51,  52,  58, 54, 55) ''  every  person  duly  and  in  good  fidth,  subpoenaed  as 
a  witness  to  attend  any  court,  officer,  cominissioner  or  referee,  or  summoned 
to  attend  any  judge,  officer  or  commissioner,  in  any  case  where  the  attendance 
of  such  witness  may  be  enforced  by  attachment  or  commitment,  shall  be  exon- 
erated from  arrest  in  any  dvil  suit,  while  going  to  the  place  where  he  diall  be 
required  by  such  subpcena,  to  attend,  wmle  remaining  at  such  place,  and 
wlule  returning  therdrom  ;**  and  provision  is  made  for  the  discharge  of  per- 
sons arrested  while  so  privileged,  and  declaring  their  arrest  absolutely  void, 
and  for  the  means  of  exonerating  the  officer  for  not  making  the  arresL  by  an 
affidavit  of  the  witness.  The  pnvilege  extends  to  a  non-resident  (Merrm  v. 
Qeofffe,  28  How.  881 ;  and  see  aeaver  v.  Jtobinson,  8  Duer,  622} ;  does  not  extend 
to  an  arrest  by  bail,  aenMe  (JSx  parte  Lyne,  3  Stark.  470).  It  is  a  personal  priv- 
ilege, and  may  be  waived  by  the  witness  bv  willingly  submitting  himself  to 
the  custody  of  the  officer  (Brown  v.  Getchdl,  11  Mass.  11, 14 ;  Geyer  v.  Irmn,  4. 
Ball.  107),  or  by  putting  in  baU,  or  by  a  general  appearance  (Steward  v.  How- 
ard, 15  B^rb.  26).  The  privilege  does  not  extend  to  a  witness  who  attends 
voluntarily,  witnout  a  subpcDua  (HardenhrooKs  case,  8  Abb.  416 ;  Be  McNeil,  6 
Mass.  26^,  except  the  witness  be  trom  a  foreign  state  or  country  (Nbrrii  v. 
Beaeh,  2  Johns.  294 ;  Sanford  v.  Chase,  8  Cow.  wl ;  Hopkins  v.  Gobum,  1  Wend. 
292).  Where  a  witness  attended  on  a  subposna  before  a  referee,  and  was  ex- 
ammed,  his  examination  closed,  and  the  hearing  acQoumed.  On  the  adjourn- 
njent  ^y,  the  witness  attended  without  any  subpoena,  but  at  the  request  of 
one  of  tiie  counsel  in  the  action,  to  be  further  examined ;  held,  a  voluntary  at- 
tendance, and  that  he  was  not  privileged  from  arrest  (Hardenbrool^s  ease,  8  Abb. 
416).  Apereon  brought  into  this  State  as  a  fugitive  from  Justice,  is  liable  to 
arrest  ( wUUemu  v.  Baeon,  10  Wend.  586).  A  person  under  arrest  on  a  Justice's 
warrant,  is  privileged  (Love  v.  Hamphreys,  9  Wend.  204).    A  person  acquitted 
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of  a  criminal  chai:ge,  has  a  reasonable  time  to  reach  home  b^ore  he  can  be  ar- 
rested in  a  civil  a^on  {Lucas  ▼.  Albee,  1  Den.  660).  As  to  the  privileges  of  at- 
torneys and  coonpel,  while  attending  court,  see  4  W  end.  9(H ;  1  fci  92 ;  5  td  90 ; 
4  Hill,  59 ;  18  Johns.  62.  As  to  the  privilege  of  an  insane  person,  see  pody  in 
note  to  section  179.  A  sheriff  is  not  privileged  fVom  arrest  {HiU  v.  LoU,  10 
How.  46). 

a.  The  arrest  on  an  order  of  arrest  of  a  person  while  temporarily  exempt 
from  arrest,  is  not  a  ground  for  vacatingthe  order  of  arrest,  but  onlv  for  dis- 
charging the  defendimt  out  of  custody  ^art  v.  Kennady,  15  Abb.  290 ;  14  Abb. 
482;  28  How,  417). 

b,  NoDrlmpriflonment  aot — A  warrant  may  now  be  issued  under  the  act 
abolishing  imprisonment  for  debt,  in  aU  tiie  cases  prescribed  by  that  act  (Ortg- 
arwY.Wmnw,  1  Code  Rep.  N.  8.  210;  and  see  Oormn  v.  Freekmd,  6  How.  241; 
2  Belden,  560;  LaiAam  y.WesUrveU,  26  Barb.  256;  Krauth  y.Vial,  10  Abb.  189). 
An  assignee  of  a  Judgment  recovered  against  a  debtor  for  fraud  and  &lse  mis- 
representations, may  institute  proceedings  und^  the  act  of  1881  for  the  arrest 
and  imprisonment  of  such  debtor  (King  v.  Rirby^  28  Bari).  49). 

e.  Ne  exeat— The  superior  court  of  the  City  of  New  York  hold  that  this 
writ  is  abolished  by  the  Code  {Johnston  v.  JohnsUm.lQ  Abb.  43 ;  25  How.  181). 
The  supreme  court  hold  that  it  is  not  abolished  (thrrest  v.  Forrest,  5  How. 
125 ;  10  Barb.  48 ;  BushntXt  v.  BushndL,  7  How.  898 ;  15  Barb.  899;  Sogers  v. 
MiMgan,  dhe.,R  R  Co.,  28  Barb.  589 ;  Olenion  v.  Clowr,  10  Abb.  ^2 ;  NeoOU 
V.  KemjBy  22  How.  500).  It  is  as  much  a  writ  of  right  as  any  other  process 
{Qiberi  v.  06U,  Hopk.  496 ;  UUcK^  v.  Banck,  2  Paige,  606).  It  may  be  applied 
ror  at  any  stage  or  the  action,  a  ^.,  p^oiding  an  appeal  0wnhomi  v.  Jcukion^  1 
Paige,  629) ;  before  decree  (DenUm  v.  Denton,  1  Johna  Ch.  441) ;  before  service 
of  the  summons  (BushneU  v.  BushneU,  15  Barb.  899 ;  7  How.  889).  Fonnerly 
it  issued  only  to  enforce  equitable  demand  in  the  nature  of  debts  actually  due 
(Forrest  v.  ivrrest,  supra) ;  and  would  not  be  granted  where  the  demand  was 
purely  legal,  nor  where  the  defendant  was  an  executor  or  administrator  not 
shown  to  have  assets  in  his  hands  (Smedbury  v.  Mark,  6  Johns.  Ch.  188) ;  nor 
where  the  amount  in  question  is  less  than  $100  (JMmer  v.  Doren,  2  Edw.  Ch. 
j;  nor  after  the  defendant  has  obtained  a  dischai^ge  fh)m  imprisonment 


(Amworth  v.  Wrigley,  1  Paige,  801) ;  nor  where  the  defend^t  could  be  or  had 
been  held  to  bail  at  law  (Pratt  v.  WeOs,  1  Barb.  425) ;  or  was  held  to  bail  for  the 
same  cause  in  another  court  (MUcheU  v.  Bunch,  2  Paige,  606) ;  nor  where  the 
defendant  could  not  be  arrested  under  the  act  for  imprisonment  for  debt  (<9£0a- 
son  V.  BUby,  Clarke,  551),  unless  it  was  a  cause  of  equitable  cognizance  (Brown 
V.  Haff,  5  Paige,  285) ;  or  unless  it  was  to  prevent  a  failure  ofjustice  (Porter  v. 
Bpencer^SohnR.  Ch.  169).  It  may  issue  on  a  creditor's  bill  to  reach  equitable 
9a&e^A  ^UHngwood  v.  Stewnson,  4  ^df  Ch.  866),  or  against  a  citizen  of  an- 
other State  or  country,  on  demands  arising  abroad  (Woodwa/rd  v.  Schatedt,  8 
Johns.  Ch.  412 ;  Qibert  v.  GoU,  Hopk.  496;  MiteheU  v.  Bunch,  2  Pai^,  606) ; 
or  against  a  foreign  administrator  or  executor  for  an  account  (Melfamara  v. 
Ihoyer,  7  Paige,  289) ;  against  a  married  woman  (NeviUe  v.  NmUe,  22  How. 
500^;  but  not  against  a  non-resident  coming  into  the  State  as  a  witness  (Dixon 
V.  jfe:y,4Edw.  Ch.  557;  Merrill  y.  George,  28  How.  881);  nor  on  a  demand 
•  against  a  vendor  for  specific  performance  (Oowdin  v.  Grojin,  8  Edw.  Ch.  281), 
nor  on  a  demand  not  judicially  ascertained  on  a_penal  bond  bv  a  surety  against 
his  principal  (Qibbs  v.  Mmnard,  6  Paige,  258 ;  2  Edw.  Ch.  482V 

d.  To  entitle  a  party  to  this  writ,  his  demand  must  be  satis&ctorily  ascer- 
tained, must  he  positively  sworn  to,  except  the  amount,  which  may  be  on  bdief. 
It  must  heposit$oely  sworn  that  the  defendant  threatens  or  purposes  to  leave 
the  State,  and  that  the  demand  will  therebv  be  lost  or  its  recovery  endan- 
gered. A  statement  of  the  fears  of  the  applicant  is  not  sufficient  Facts  must 
be  stated  to  enable  the  court  to  judge  if  me  case  be  one  in  which  it  is  pro^r 
ta  issue  the  writ  (Forrest  v.  Forrest,^  How.  125 ;  10  Barb.  48 ;  BushneU  v.  Busli- 
neU,  7  Howi  889;  15  Barb.  899 :  Thome  v.  Hulsey,  7  Johna  Ch.  189 ;  and  see 
OrdronauoL  v.  ffeUe,  2  Ch.  Sentinel,  69 ;  Denton  v.  D&nlon,  1  Johns.  Ch.  441 ; 
Maiioeks  v.  Tremain,  8  Johns..  Ob.  75 ;  Woodward  v.  SchaigeU,  id.  412). 
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a.  Any  Juntice  of  the  Bapreme  court,  or  any  county  Judge,  may  out  of  court 
allow  writs  of  n«  ejoeat  in  suits  and  proceedings  in  the  supreme  court,  accord- 
ing to  the  course  and  practice  of  such  court  in  such  cases,  and  under  such  r^> 
ulations  as  shall  be  provided  by  law,  or  by  the  rules  and  regulations  of  such 
court  not  inconsistent  with  law  (Laws  1847,  ch.  470,  §  18).  It  is  not  i^ces- 
saij,  although  it  is  usual,  that  a  ne  eaieai  should  be  by  writ :  it  may  be  by  order 
enforced  by  attachment  for  contempt.  The  grantmg  of  this  writ  is  entirely  in 
the  discretion  of  the  court,  and  is  granted  with  much  caution  (PraU  y.  WdU,  1 
Barb.  426). 

b.  The  court  dHermines  the  amount  of  baih  and  the  sheriff  must  take  a  bond 
for  that  sum  without  any  addition  {CHberi  y.  GoU,  Hopk.  496 ;  and  see  MeNam- 
ara  y.  Dwyer,  7  Paige,  239).  If  the 'Sheriff  refuses  bail,  the  court  will  take  se- 
curi^  and  exonerate  the  ^eriff.  Time  may  be  giyen  the  sheriff  to  produce 
the  defendant,  or  to  collect  on  the  bail  bond  from  the  sureties  {BroffUm  y. 
Bmdh^  6  Paige,  489).  Sureties  may,  by  sti^tute,  surrender  their  principal  (& 
Wc^fe,  8  K.  Y.  Le^  Obe.  388) ;  and  may  arrest  him  whereyer  thoy  can.  (id) 
Bembldy  leaye  should  be  obtained  to  put  the  bond  in  suit,  but  the  obiection  that 
no  leaye  to  sue  was  obtained  may  be  waived  {Harris  y.  Hardy,  3  Hill,  398).  As 
to  ball  on  ne  exeat^  see  laws  1854,  p.  251 ;  and  1  Barb.  Ch.  Pr.  647. 

6.  It  is  of  course  to  discharge  a  ne  exeat  on  defendant's  giving  security  (Me- 
Namam  v.  Buyer,  7  Paige,  2Sd ;  MUtheEL  v.  Bunch,  2  id.  606). 

d.  The  defendant  may  move  to  discharge  the  writ  without  security  at  any 
time  before  giving  security,  and  he  may,  by  leave  of  the  court,  give  security 
without  pre^idice  to  his  right  so  to  move  (Jeeup  v.  2BB,  7  Paige,  95).  But  he 
cannot  move  while  he  is  in  contempt  for  disobe3ring  an  injunction  {Bfoane  y. 
Van  HaU,  Clarke,  22).  On  motion  to  discharge,  defendant  may  d^n^  or  ex- 
plain the  affidavits  on  which  the  writ  issued  (Cowdin  v.  Oram,  3  £!aw.  Oh. 
231J,  and  may  read  his  answer  hi  the  action  (OibeH  v.  OoU,  Hopk.  496;  Thame 
y.  Haiaey,  7  Johns.  Ch.  189). 

§  179.  [154.]  (Ara'd  1849, 1861,  1863.)  Arrest  in  what  oases. 
The  defendant  may  be  arrested,  as  hereinafter  prescribed, 
in  the  following  cases : — 

1.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of 
action  not  arising  out  of  xsontract,  where  the  defendant  is  not  a 
resident  of  the  State,  or  is  about  to  remove  therefrom,  or  where 
the  action  is  for  an  injury  to  person  or  character,  or  for  injuring 
or /or  wrongfully  taking,  detaining,  or  converting  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
marry,  or  for  money  received,  or  property  embezzled  or  fraud- 
ulently misapplied,  i>j  a  public  officer  or  by  an  attorney, 
solicitor,  or  counsellor,  or  by  an  officer  or  agent  of  a  corpora- 
tion, or  banking  association,  in  the  course  of  his  employment 
as  such,  or  by  any  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity,  or  for  any  misconduct  or  neglect  in  office , 
or  in  a  professional  employment. 

3.  In  au  action  to  recover  the  possession  of  personal  prop-  ^ 
erty  unjustly  detained,  where  the  property  or  any  part  thereof 
has  been  concealed,  removed  or  disposed  of  so  that  it  cannot 
be  found  or  taken  by  the  therifir,  and  with  the  intent  that  it 
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riionld  not  be  so  foand,  or  taken,  or  with  the  intent  to  deprive 
the  plaintiff  of  the  benefit  thereof. 

4.  When  the  defendant  has  been  gnilty  of  a  frand,  in  con- 
trflcting  the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought,  or  in  concealing  or  disposing  of  the  property 
for  the  taking,  detention,  or  conversion  of  which  the  action  is 
bronght,  or  when  the  fu^tion  is  brought  to  recoyer  damages  for 
fraud  or  deceit. 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  bis 
creditors. 

But  no  female  shall  be  arrested  in  any  action,  except  for  a 
willful  injury  to  person,  character,  or  property. 

NOe  to  mM.  1. 

a.  An  action  for  erim,  can,  is  an  **  ii^onr  to  the  person,**  within  Uds  sobdi- 
Tision  (Delamater  v.  Buisd,  2  Code  Rep.  147:  4  How.  234;  8traui  y.  Schmxw^ 
^DaMen^  4  Bosw.  027);  and  so  is  an  action  for  seduction  (TayloT  y.  Ndrth^  8  Code 
Rep.  9).  An  application  for  a  diyorce  on  the  ground  of  adultery  is  not,  but 
an  application  for  a  limited  diyorce  on  the  ffroond  of  cruel  and  inhni^i^yn 
treatment  is  {WIntoth  y.  Btlnioth,  12  How.  2^). 

h.  A  complaint  by  a  moneyed  corporation,  which  shows  that  the  defaidaat 
was  employed  by  plaintifis  as  their  officer  or  a^nt ;  that  in  that  fiduciary  ca- 
pacity he  had  access  to  the  papers  of  the  plamtiffii ;  that  by  means  tliereof 
he  abstracted  from  the  possession  of  the  plaintiA  eer^ficcUei  of  iham  ta  ths 
titock  cf  pUdntiffs'  company ^  which  shares  were  owned  by  phinUffL  and  that  he 
■old  the  same  and  embe^ed  the  proceeds,— states  a  cause  ox  action  upon 
which  defendant  may  be  arrested.  A  complaint  which  shows  that  uader 
like  circumstances  defendant  abstracted  fh)m  the  possession  of  the  plaintUb 
eerHfioatesq^  shares  in  the  stock  ofplainUffV  company^  which  cert^Uates  were  de- 
poeUedhy  the  owners  of  them  with  the  company  for  safe  keeping ^  and  sold  the  same 
&c.,  also  states  a  cause  of  action  upon  whicb  defendant  may  be  arrested  {NctOl 
Baibway  Oo,  y.  Ce^rpefnUer,  4  Abb.  47). 

6.  In  an  action  against  an  innkeeper  to  recoyer  the  yaiue  of  ffoods  of  a 
guest  fost  in  his  house,  the  defendant  is  not  liable  to  arrest  (Peop&  y.  WiUtUy 
§6  Barb.  78 ;  6  Abb.  87 ;  16  How.  210).  Unless  he  be  a  non-resident  or  about  to 
remoye  fix>m  the  State.  (Id,) 

d,  Sembte,  an  action  for  a  false  warranty  is  an  action  "  arising  on  contract** 
(Fmoter  y.  Ahrams,  8  E.  D.  Smith,  18). 

e.  A  defendant  may  be  arrested  for  the  nnlai^l  conyersiofi  of  pfoperty 
in  a  foreign  country ;  where  the  property  is  bronght  into  this  State  {ffa^ 
son  y.  Bruno,  21  How.  112 ;  and  see  N'em  Rway  r.  Carpentier,  18  How.  329 ; 
8  Abb.  259). 

/.  An  order  for  arrest  should  not  be  granted  in  actions  for  assault,  libel  or 
slander  unless  Um  defendant  is  a  non-resident  or  transient  person,  unless  in 
extreme  cases  (Per  Daly,  P.  J.,  Davis  y.  8eoti,  16  Abb.  127).  Btfore  the  code  to 
hold  a  defendant  to  bul  where  an  order  was  necessary,  something  more  had 
to  be  stated  than  a  cause  of  action  {Brooks  y.  MfiLeUan,  1  Barb.  82*0.  SemNe,  it 
is  otherwise  now  (Baker  y.  Swaekhamer,  5  How.  251 ;  Straus  y.  dehmarmeael' 
dm,  4  Bosw.  627). 

g.  Resident— In  Burrell's  Law  Dictionary,  Beeideni  is  defined,  "  One  who 
has  a  seat  or  settlement  in  a  place;  one  who  dwells,  abides  or  lies  in  a  phu)e. 
An  faihaUtant  (20  Johna  208;  8  Wend.  184, 140);  one  who  resides  or  dwiUa 
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in  a  place  for  same  iuae  {WebtterY"  In  Roo$e9dlv.  Kellogg  (^  JohnB.  810), 
Woodworth,  J.,  sajs,  A  penon  resident  is  defined  to  be  "  one  dwelling  or 
baring  hia  abode  in  any  place/*  an  inhabitant,  "  one  that  resides  in  a  place.** 
In  the  matter  of  Fitzgerald  (2  Caines,  317),  it  was  decidiHl  that  a  person  that 
came  into  this  State  on  a  commercial  advent  iiro.  without  any  intent  of  settling 
here,  was  not  a  resident  within  the  meaning  of  the  act  for  relief  against  ab- 
Bcondlng  debtors.  In  the  matter  of  Thompmn  (1  Wend.  4S),  the  court  held, 
in  resp^  to  an  absent  debtor,  that  residing  abroad,  enpigea  in  business  for  a 
time,  whether  permanently  or  temporarily,  was  a  "  residing  out  of  t^e  State,** 
within  the  meaning  of  the  statute.  In  The  nuitter  cf  WrigUy,  4  Wend.  802 ;  B 
lb,  184X  it  was  held  that  a  person  remaining  temporarily  for  a  month  in  the 
cities  of  New  York  and  Brooklyn,  intending  to  commence  business  in  Canada, 
was  not  an  inhabitant  or  resident  within  the  meaning  of  the  insolvent  act  of 
ISia  Savage,  Ch.  J.,  in  that  case,  says  that  in  The  matter  cf  Fitzgerald  (2 
Caines,  818),  it  was  held  that  a  resident  within  the  State  was  one  who  had  a 
residence  of  a  permanent  and  fixed  character,  not  one  who  had  a  mere  resi- 
dence of  a  temporary  nature.  In  Fro^  v.  BrUhin  (19  Wend.  11),  the  facts  were 
theae :  A  resident  of  this  Sute  left  the  State  in  May,  1830,  and  went  to  Wisconsin, 
and  commenced  business  there  as  a  merchant,  with  intent  to  make  it  his  per- 
manent residence,  but  left  behind  his  wife  and  child  at  board  at  his  former  res- 
idence in  this  State.  In  March,  1887,  he  returned  to  his  former  residence  on  a 
visit,  and  remained  until  May,  when  he  was  arrested  and  held  to  bail.  And  it 
was  held  that  he  was  not  a  resident  of  this  State,  within  the  meaning  of  the 
act  abolishing  imprisonment  for  debt  In  that  case,  Nelson,  Ch.  J.,  says,  *^  There 
must  be  a  settled,  fixed  abode,  an  intention  to  remain  permanently,  at  least 
for  a  time,  for  business  or  other  purposes,  to  constitute  a  residence  withhi  th<* 
l^;al  meaning  of  that  term.**  In  Thorndike  v.  City  of  Boston,  (1  Met.  245), 
Shaw,  Ch.  J.,  says,  "  The  question  of  residence,  inhabitancy,  or  domicil,  al- 
though not  in  all  respects  precisely  the  same,  they  are  nearly  so,  and  depend 
much  on  the  same  evidence.**  In  vadwaUader  v.  Howell  (8  Harrison's  Rep.  144), 
Dayton,  J.,  says,  "The  word  residence  (fixed  residence  I  mean)  is  geneniUy 
used  as  a  tantamoimt  to  domidl,  though  I  am  not  prepared  to  say  whether 
they  are  or  are  not,  hi  all  respects,  convertible  terms.  But  in  Crawford  v. 
WtUon  (4  Barb.  505),  it  was  held  that  the  words  legal  residence  and  domicil, 
are  couTertible  terms. 

a.  A  person  who  had  formerly  been  a  resident  of  another  State  (Indiana), 
but  had  with  his  family  removed  so  this  State,  and  was  then  residing  with  a 
relative,  while  he  was  looking  out  for  an  opportunity  to  engage  in  business, 
and  whether  he  should  finally  settle  in  this  State,  was  undetermined :  held 
that  he  was  a  non-resident  of  this  State  (Burrow  v.  Miller,  4  How.  349). 

6-  A  person,  an  emigrant,  liaTing  left  his  native  land  with  no  intention  to 
retnm,  and  who  is  living  in  this  State  without  any  determination  to  reside  else- 
where, is  a  resident  of  this  State  {HMevibaeh  v.  Sehland,  10  How.  477). 

ei  K  peraon  may  he  A  non-reniflrU  while  his  domioU  continues  within  the 
State.  Actual  non-residence,  without  regard  to  the  domicil  of  the  debtor,  is 
what  is  contemplated  by  the  statute.  A  debtor  detained  abroad  in  attendance 
to  bu^esB,  three  years  and  upwards,  though  keeping  up  a  house  in  New 
York,  as  he  had  done  for  many  years  before,  is  a  non-resident  (Haggari  v. 
Morgan,  4  Sand  198 ;  1  Selden,  422;  see  Shedden  v.  PaMck,  28  £ng.  L.  and 
Eq.  R^64). 

oing  business  at  Homellsville,  in  this 
i  where  he  and  his  family  resided  in 

i  TgjQ  portion  of  the  goods  and  went  to 

1  knd  expectation  of  disposing  of  them 

1  md  if  the  trade  proved  to  be  good  to 

<  :lerk,  and  to  return  himself  and  con- 

1  \  in  the  mean  time  his  store  and  busi- 

1  [,  where  his  fiunily  remaned,  intend- 

i  m  in  the  spring  of  1855,  but  did  not 

I  liat  defendant  was  a  resident  of  this 
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State  on  the  d9th  of  June,  1855,  when  the  plainti£b,  his  creditors,  iseaed  an 
attachment  against  his  property  at  Homellsyille.  He  was  only  temporarilj 
absent  for  a  single  purpose,  which  from  its  nature  would  not  keep  him  awaj 
from  the  process  of  our  co\ir\s(Hurllmt v.  8edey,  11  How.  507 ;  2  Abb.  188). 

a.  A  person  who  carries  on  within  the  city  of  New  York,  a  regular  busi- 
ness, and  who  in  the  course  of  his  occupation,  spends  his  time  auring  the 
regular  business  hours  of  the  business  days  of  the  week  in  the  cit^,  keeping 
his  bank  account  there,  and  there  in  ^ood  &ith'  conducting  all  his  business 
transactions,  is  not  a  non-resident  withm  the  meaning  of  the  attachment  laws ; 
although  his  family  reside  in  another  State,  and  he  himself  spends  his  Sun- 
days or  even  all  his  nights  with  them  (Tovmer  y.  Churchy  2  Abb.  299).  That 
case  was  decided  at  a  general  term  of  the  supreme  court  in  the  first  district 
The  superibr  court  held  otherwise,  and  that  a  defendant  having  all  his  busi- 
ness property,  business  capital,  and  Uis  bank  account  in  New  York,  where  he 
was  engag^  in  business,  and  where  he  spent  on  an  average  eight  hours  of 
every  business  dajr ;  but  for  reasons  of  convenience  and  economy  merely, 
maintained  his  family  in  New  Jers^,  and  spent  with  them  there  his  nights 
and  Sundays,  was  "  not  a  resident  of  the  State  of  New  York  "  (Barry  v.  Aek- 
<mr,  6  Abb.  374 ;  and  to  the  like  effect.  Chains  v.  Wibnn,  1  Bosw.  673 ;  8  Abb. 
78 ;  Bcuhe  v.  Laivrmre,  17  How.  554 ;  Lee  v.  Stanley,  9  How.  272) ;  and  the  su- 
preme court  have  probably  modified  their  views  as  expressed  by  the  cases  of 
IlurJbui  y.  Seeley  and  loumer  v.  Church  (supra).  See  OreaUm  v.  Morgan  (8 
Abb.  64).  In  *hat  case  it  appeared  that  the  defendant  had  a  place  of  business 
in  New  York,  but  boarded  in  New  Jersey  and  had  a  place  of  business  there, 
and  had  stated  that  to  be  his  place  of.  residence,  and  was  seldom  at  his  place 
of  business  in  New  York :  held,  that  he  was  a  resident  of  New  Jersey. 

b.  Residence  is  the  place  of  a  man's  fixed  habitation ;  where  his  political 
rights  are  to  be  exercised,  and  where  he  is  liable  to  taxation  {Houghtany.  AvU, 
lo  How.  77).  Residence  depends  on  intention  {The  People  v.  PeraUa,  4  CaL 
175 ;  Vuiher  v.  Visher,  12  Barb.  640 ;  and  see  Sprague  v.  Houghton^  2  Scammon, 
413 ;  Pmoers  v.  Bryant,  7  Porter  Ala.  R.  15  ;  Isham  y.  Gibbons,  1  Brad.  Sur. 
Rep.  70;  U.8.Y.  The  Penelope,  2  Peters,  450;  if^wwan  v.  i^,  31  Barb.  475 ; 
LarrenviUe  v.  Andefreon,  17  Jurist,  511). 

6.  Enlistment  in  the  volunteer  army  of  the  United  States,  and  absence  £h)m 
the  State  on  such  service,  do  not  render  a  debtor  a  non-resident  (TibbitU  v. 
Townsend,  15  Abb.  221). 

Mte  to  subd.  2. 

d.  This  subdivision  is  controlled  by  subdivision  5 ;  and  therefore  in  an  action 
by  a  male  against  a  female  for  breach  of  promise  to  marry,  the  defendant  can- 
not be  arrested  (Seiffce  v.  Tuppy,  3  Code  Rep.  23).  The  construction  of  this 
subdivision  is,  that  a  defendant  may  be  arrested  m  an  tiCtion  for  money  received 
where  he  is  a  factor,  attorney,  agent,  &c.,  or  other  person  in  a  fiduciary  capaci- 
ty, and  that  the  same  designated  persons  may  be  arrested  for  property  embez- 
zled or  fraudulently  misapplied  by  them.  There  are  two  cases  for  the  arrest, 
and  the  enumerated  persons  may  be  arrested  in  either  of  them.  In  one  class, 
the  order  of  arrest  may  be  made  upon  facts  which  may  be  entirely  independent 
of  the  cause  of  action,  which  are  to  be  stated  in  affidavits,  and  need  not  be  stated 
in  the  complaint,  and  where  the  arrest  may  take  place  after  the  cause  has 
actually  been  tried.  In  the  other  class,  where  a  defendant  is  sought  to  be  ar- 
rested as  an  agent  for  receiving  money,  the  gronnd  of  action  and  the  ground 
arrest  are  identical.  If  the  cause  of  action  is  shown  to  be  unfounded,  the  cause 
ot  arrest  must  fail.  If  the  affidavits  destroy  the  allegation  of  a  fiduciary  char- 
acter, the  arrest  cannot  be  sustained ;  although  that  will  not  terminate  the  suit 
{BepubHe  of  Mexico  v.  Arrangois^  11  How.  1—^76). 

6.  Forjdamages  sustained  by  a  stockholder  from  fraudulent  acts  of  directors 
and  officers  of  a  company,  an  action  may  be  sustained  by  the  stockholder 
against  the  officers  and  directors,  and  the  defendants  may  be  arrested  (Crook 
v.  Jewett^  12  How.  19).  A  defendant  may  be  arrested  in  an  action  for  money 
received,  or  property  embezzled  or  fraudulently  misapplied  as  an  agent  of  the 
plaintiffi,  or  while  he  was  acting  for  the  plaintiiBb  in  a  fidaciary  ca{Micity,  such  ' 
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as  a  pedler  of  goods  for  the  plaintiflk.  It  is  immsterkl  whether  the  &cts 
aathorizing  the  arrest  are  or  are  not  inserted  in  the  complaint,  or  whether  the 
action  is  brought  on  the  contract  for  not  accounting  for  and  pajing  over  the 
goods  and  money  to  the  plaintiff  or  in  tort  for  tlfe  eonvenian  of  the  goods 
and  money  (Bidder  y.  WhiOoek,  12  How.  209). 

e.  One  who  receiyes  money  from  another  to  pay  directly  to  a  third  party, 
and  omits  to  do  so,  may  be  arrested,  as  well  because  he  receiyed  the  money  as 
agent,  as  because  of  his  fiduciary  character  {Burhans  y.  Oaam^  4  Sand.  707). 
Where  the  defendant  receiyed  as  agent  or  attorney  of  plaintiff  a  specific  sum 
for  a  specific  purpose,  and  while  the  money  was  in  defendant's  hands,  not  ap- 
plied to  such  purpose,  the  plaintiff  demanded  its  return  to  him,  defendant  re- 
rased  to  return  it,  in  the  bona  fide  but  erroneous  belief  that  he  could  not,  in  jus- 
tice to  a  third  person  do  so,— held  he  was  liable  to  arrest  (Schadle  y.  Ohas$, 
16  How.  414);  and  see  HaU  y.  MeMahon,  10  ^bb.  319). 

d,  A  factor  who  receives  money  to  be  invested  in  goods,  with  the  condition 
that  it  shall  not  be  employed  for  any  other  purpose,  acts  in  a  "  fiduciary  capa- 
city "  (NobU  y.  Preaeot,  4  B.  D.  Smith,  139 ;  Dubois  y.  Thompton,  25  How.  417). 
An  agent  employed  to  collect  moneys  for  his  principal,  is  liable  to  arrest 
where  he  appropriates  such  moneys  to  his  own  use.  In  such  a  case,  the  agent 
assumes  a  special  trust,  and  acts  m  a  ''fiduciary  capacity  "  {StoU  y.  King^  8 
How.  298 ;  Shadder  y.  Shields,  17  How.  -feO ;  OsteU  y,  Brough,  24  How.  274). 
Where  defendant  contracted  with  plaintiffs  in  writmg,  to  receiyo  a  lot  of  fruit 
trees  from  them,  to  be  delivered  to  different  purchasers  thereof  fh>m  the  plain- 
ti^  and  the  defendant  was  to  and  did  receive  payment  therefore  on  deUvery, 
and  afterwards  alleged  that  he  lost  the  money  by  theft  or  accident,  held  he 
was  an  agent  in  a  fiduciaiy  capacity,  and  was  liable  to  arrest  on  the  plaintifi*s 
allegation  that  he  embezzled  the  money,  and  that  it  was  not  proper  on  a  mo- 
tion to  vacate  the  order  of  arrc^  to  try  whether  he  embezzled  or  lost  the 
money  (Frost  v.  ITGarger,  14  How.  181.) 

.  6.  An  auctioneer  who  receives  goods  for  sale  under  an  agreement  that  he  is 
to  receive  all  over  a  certain  amount  of  the  proceeds  for  ma  compensation,  is 
liable  to  be  arrested  for  a  failure  to  pay  on  demand  the  amount  of  the  proceeds 
(Holbrook  v.  Homer,  1  Code  Rep.  N.  8.  406;  6  How.  86;  Barret  v.  Grade,  34 
Barb.  20). 

/.  In  Qoodrich  v.  Dunbar  (17  Barb.  644),  the  defendant  was  consignee  and 
agent  at  San  Francisco  of  a  ship  owned  by  the  plaintifik  His  duties  were  to 
take  a  general  charge  of  the  ship,  pay  all  expenses  relating  to  her,  sell  her, 
and  pay  the  expenses  of  the  sale,  and  then  to  account  to  the  plaintiffs,  as  their 
debtor,  for  the  balance  he  might  owe  them,  after  deducting  all  payments 
previously  made  by  him,  and  the  balance  due  him  from  the  plaintiffs  on  a  for- 
mer account ;  the  supreme  court  held  the  defendant  was  not  liable  to  arrest  as 
a  factor,  agent,  or  broker,  or  as  having  received  the  plaintifl's  money  in  a  fidu- 
ciary capacity. 

a.  A  merchant  who  received  goods  upon  consignment,  upon  condition  that 
he  would  advance  to  the  consignor  a  certain  amount  in  cash,  and  then  consie^i 
the  goods,  with  the  bills  of  laoing  and  invoices,  to  responsible  parties  in  Eu- 
rope, for  sale  and  returns,  guaranteeing  the  faithful  disposition  of  the  property 
and  returns  of  accounts  of  sales,  together  with  whatever  balance  there  might 
be  over  and  above  the  advances  made,  the  consignor  holding  himself  respon- 
sible to  the  consignee  for  any  deficiency, — held,  that  on  a  deficiency  of  the 
amount  of  goods  returned  on  sales  by  the  parties  in  Europe,  for  which  the 
consignee  was  liable  on  his  guarantee,  and  the  consignor  on  his  promise  to  the 
consignee,  the  consignee  dianot  act  in  ^fiduciary  capacity  where  he  had  re- 
ceived the  amount  of  the  deficiency  ftt>m  the  consignor,  and  had  not  paid 
over  the  same  to  the  parties  in  Europe,  for  which  they  sought  to  hold  him  to 
bsdl  (Angus  v.  Dufisambey  8  How.  14). 

b.  An  attorney  sued  for  not  paying  over  money  collected  for  his  client,  is  li- 
able to  imprisonment,  such  suit  bein^  an  action  for  misconduct  in  a  professional 
emplo^ent  (Stags  v.  Stevens^  1  Demo,  267).  Where  an  attorney  residing  and 
practicing  in  another  State,  recdves  money  upon  demands  left  with  hmi  for 
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coUectioii  in  tliai  State,  which  he  omits  or  refhses  to  pay  oyer,  he  is  liable  to 
arrest  here,  in  an  action  brought  to  recover  such  money  {Tates  v.  Blodgett,  8 
How.  278).  In  sach  a  case  the  money  is  receiyed  bythe  defendant  as  an  at- 
torney, in  the  course  of  his  employment  as  such.  The  action  was  founded, 
not  so  much  upon  a  breach  of  contract  as  the  violation  of  professional  duty. 

{lb.) 

a.  Where  plaintiff  had  employed  defendant  to  sell  goods  as  his  agent,  and  the 
defendant  was  to  render  an  account  and  pay  over  the  proceeds  weekly,  on  the 
defendant's  &ilure  to  pay  over  such  proceeds,  he  became  liable  to  be  arrested 
in  an  action  to  recover  me  amount  of  such  proceeds  {Turner  v.  T%ompsan,  2 
Abb.  444 ;  and  see  8olaman  v.  WaaSy  2  Hilton,  183 ;  BarreU  v.  Qracie,  84  Barb. 
20). 

b.  The  defendant,  a  banker,  the  pliuntifib  in  November  1855  employed  him, 
to  act  as  their  banker,  receive  their  deposits,  collect  their  bills,  and  credit  them 
the  amount,  allowing  him  to  use  the  money^e  agreeing  to  pay  interest  there- 
on, and  also  to  pay  the  plaintiff^*  drafts.  While  this  arrangement  continued 
in  fbrce,  and  on  13th  August,  1857,  plaintiffs  remitted  to  defendant  a  draft  for 
$4,000,  payable  25th,  to  b6  collected  and  placed  to  plaintifis*  credit  Defend- 
ant received  the  draft  On  the  17th  and  collected  it  on  the  25th.  On  the  24th, 
defendant  knew  he  was  insolvent,  and  on  the  26th  suspended.  On  motion  to 
discharge  an  order  for  t^e  defendant's  arrest,  it  was  held  he  did  not  receive 
the  money  in  a  "  fiduciary  capacity,"  nor  did  he  "  wrongfully  "  convert  the 
money ;  nor  was  he  guilty  of  any  fraud ;  nor  of  anyfraud  in  incurring  the  ob- 
ligation to  pay  the  $4,000  so  collected  (Bossing  v.  Thompson,  15  How.  97). 

c.  Where  an  agmU  is  liable  to  his  principal  in  a  fiduciary  capacity,  for  mo- 
neys of  the  principal  received  by  him,  and  the  principal  settles  with  him  by 
taking  his  note,  payable  infiUuro^  the  principal's  claim  which  was  in  its  na^ 
ture  for  a  wrong,  is  not  thereby  changed  into  a  debt  (Shqnnan  v.  ShafWy  14 
Abb.  440 ;  PettmgeU  v.  Mather,  12  Abb.  486 ;  see,  however,  contra,  AMianoe  Jns, 
Oo.  v.  Cteveiand,  14  How.  408 ;  and  post,  p.  373,  a), 

d  As  to  who  are  public  officers,  see  1  R  S.  85.  An  attorney  is  not  (9  Wend. 
003 ;  but  see  Stage  v.  Stemu,  LDenio,  267). 

Ifote  to  subd,  3. 

e.  Before  the  amendment  of  1851,  it  was  held  (Van  Neste  v.  Oonowr,  5  How. 
148)  that  in  an  action  to  recover  personal  property,  the  defendant  was  liable 
to  arrest  if  the  property  had  been  removed,  however  innocently,  so  that  it 
could  not  be  found  by  the  sheriff.  In  Roberts  v.  BanddU  (id,  827 ;  3  Code  Rep. 
190),  it  was  held  otherwise,  and  that  to  warrant  the  arrest,  the  removal  must 
be  with  an  intent  that  the  goods  should  not  be  found.  The  amendment  has 
always  been  regarded  as  a  Ic^lative  overruling  of  Van  NesU  v.  Conowr, 
and  adoption  of  the  niling  in  lioberts  v.  RandaU  (Pike  v.  Lent,  4  Sand.  650). 

/.  To  entitle  a  plaintiff  to  an  order  of  arrest  under  this  subdivision,  it  must 
be  true  as  a  present  fact  that  the  property  claimed  is  detained  by  the  drfendant 
at  the  time  the  suit  is  commenced,  or  at  all  events  when  the  action  is  moved 
by  the  plaintiffe,  or  other  assertion  of  their  claim  to  the  property  is  made  (Ifei- 
mer  v.  Nagel,  1  E.  D.  Smith,  268 ;  1  Code  Rep.  N.  8.  219 ;  Merrtck  v.  Suydam, 
id.  212 ;  Pike  v.  Lent,  supra).  And,  therefore,  if  it  appear  that  the  defendant 
had  disposed  of  the  property  claimed,  in  the  usual  course  of  his  business,  ante 
litem  motam,  and  without  any  intent  to  prevent  the  taking  thereof  by  the  sher- 
iff, the  plaintiff  is  not  entitled  to  an  order  of  arrest.    (Id.) 

g.  To  authorize  an  order  of  arrest  under  this  subdividion,  it  must  appear  by 
the  affidavits  on  which  it  is  sousht  to  be  obtained,  that  the  property  has  been 
removed  after  soit  broc^ht,  wim  intent  to  prevent  its  being  taken  or  found 
by  the  sheriff,  or  with  iniemX  to  deprive  the  plaintiff  of  the  benefit  thereof,  or 
if  the  diepo8iti<m  or  removal  took  place  before  suit  brought,  it  must  appear 
to  have  been  done  with  intent  to  render  ineffectual  the  proceedings  in  a  suit 
which  the  defendant  knew  or  had  reason  to  apprehend  the  plainSff  intended 
to  bring  lo  recover  possession  of  the  property.    In  the  ordinary  case  for  oon- 
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yerting  property,  or  detainiDg  it  in  hoBtility  lo  the  claim  of  the  true  owner 
.the  order  to  arrest  must  be  under  the  let  subdivision  of  this  section,  wliich  is 
satisficMi  with  bail  that  the  defendant  shall  render  himself  amenable  to  the 
process  and  judgment  of  the  court;  whereas  an  arrest  under  subdivision  8 
can  be  superseded  only  by  an  undertaking  to  pay  any  judgment  that  may  be 
recovered  (BoberUy,  BandaU,  8  Sand.  710). 

a.  The  plaintiff  has  his  election  to  proceed  (§  206)  to  recover  possession  of 
property,  or  to  recover  dama^  for  the  takmg  or  detention ;  and  having 
made  his  election,  he  must  abide  by  it  He  cannot  have  the  defendant  ar- 
rested and  have  a  delivery  of  the  property  too,  pending  the  litigation  {Chap- 
peU  V.  Skinner,  6  How.  388).  The  plaintiff  may  pursue  the  proceedings  pointed 
out  in  chapter  2,  title  7 ;  and  if  the  property  cdnnot  be  found,  and  Uie  case  is 
within  this  subdivision,  have  the  defendant  arrested:  but  in  that  case  he 
cannot  afterwards  obtain  the  possession  of  the  property  pending  the  action, 
(/d) 

h.  An  order  of  arrest  obtained  under  this  subdivision  cannot  be  sustained 
where  the  complaint  alleges  as  a  cause  of  action  the  wrongftd  conversion  of 
a  horse,  and  demands  iu<{gment  for  damages.  Such  an  action  is  for  damages, 
— ^not  to  recover  specific  property  {Seymour  v.  Van  Guren,  18  How.  94). 

N<fUtombd,A. 

e.  The  **  obligation  '*  referred  to  in  this  subdivision  means  an  obligation  oi 
such  a  character  that  an  action  might  be  brought  on  it,  even  if  unaccompanied 
by  fraud  in  incurring  it  (McQovern  v.  Pyne,  82  Barb.  88 ;  disapprovmg  of 
(>afiAia  V.  ^ryon,  5  Abb.  162;  15  How.  48,  which  held  that  "obligation" 
meant  "  legal  liability  "). 

d  It  is  not  necessary  that  the  papers  presented  as  the  basis  of  an  applica- 
.tion  for  an  order  of  arrest  on  the  ground  of  fraud,  should  make  out  every 
fact  entering  into  the  fraud,  by  evidence-  which  would  be  competent  to  es- 
tablish it  on  a  trieAJprandaU  v.  Bryan,  5  Abb.  162 ;  15  How.  48 ;  and  see 
Bobbins  v.  Seithd,  20  How.  366). 

e.  What  is  a  disposal  of  property  with  intent  to  defraud  creditors  ?  (MeBuU 
V.  BiTKh,  4  Abb.  441,  and  post,  p.  878,  c\ 

f.  The  law  does  not,  in  ordinary  cases,  impose  upon  a  purchaser  the  duty  of 
disclosing  to  the  seller,  at  or  before  the  sale,  the  state  of  his  pecuniary  circum- 
stances, however  desperate  they  may  be,  and  be  known  by  him  to  be.  This 
general  principle  is  applicable,  notmthstandine  there  has  been  a  long  course 
of  dealing  between  the  parties,  in  the  course  of  which  credit  has  been  given  to 
the  purchaser,  and  he  has  punctually  performed  his  engagements,  and  his  in- 
solvency has  occurred  during  those  dealings ;  no  relation  of  trust  or  confidence 
is  thereoy  created  which  would  entitle  the  seller  to  expect  of  the  purchaser  or 
require  of  the  purchaser  as  a  legal  duty,  to  communicate  to  the  seller,  infor- 
mation of  his  inability  to  pay  all  hia  debts,  while  he  continues  his  business  and 
the  management  of  his  affairs.  Therefore,  although  a  purchaser  at  the  time 
of  making  an  additional  purchase  from  persons  wiui  whom  he  has  been  in  the 
habit  of  dealing,  is  insolvent,  and  he  well  knows  his  insolvencnr,  and  ihten- 
tionally  conceals  it  from  the  vendors  by  simply  withholding  his  knowledge  on 
the  subject,  without  otherwise  saying  or  doing  anything  to  mislead,  and  he 
still  retains  the  possession  of  property,  and  is  purpling  his  business  as 
before,  he  is  not  thereby  guilty  of  a  iraud  entitliog  the  vendor  to  avoid  the 
sale.  But  if  the  purchaser,  at  the  time  of  making  a  new  purchase,  is  not  onl^ 
insolvent,  and  knows  himself  to  be  so,  but  has  performed  an  open  and  noton- 
ous  act  of  insolvency,  by  breaking  up  his  business,  and  assigning  his  property 
for  the  benefit  of  his  creditors,  it  is  his  duty,  arising  out  of  his  previous  deal- 
ings with  the  vendors,  to  communicate  that  foct  to  them  before  the  sale ;  and 
the  violation  of  tliat  duty  amounts  to  a  tnxxMMiUha  v.  Worden,  20  Barb.  258 ; 
HoUy.  Kayhr,  6  Duer,  74;  18  N.  Y.  689;  Morrison  v.  Qofrdnm-,  7  Abb.  425; 
SeUgman  v.  Kalhman,  8  Cal.  215). 
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a.  Where  the  defendant,  knowing  himself  to  be  insolyeot,  appliod  to  pur- 
chase goods  from  the  plaintiff,  and  assured  him  that  he,  the  defendant,  *^  was 
good  and  able  to  pay  all  that  he  should  contract  tp  pay  ;**  and  the  plaintiff^ 
relyine  on  his  representation,  made  the  sale  desired,— held  that  the  debt  was 
fraudulently  contracted,  and  the  defendant  liable  to  arrest  {Freeman  y.  JMand, 
2  Abb.  479). 

b.  Where  the  ground  of  arrest  is  misrepresentation  as  to  the  defendant's 
circumstances,  it  must  be  shown  that  the  defendant  knew  that  the  representa- 
tions were  false ;  for  if  he  believed  them  true  at  the  time  he  made  them,  he 
was  not  guilty  of  any  fraud,  howeyer  false  the  representations  may  haye  been 
in  tACt  (Oafney  y.  Burton,  13  How.  516 ;  BireheU  y.  Straus,  8  Abb.  68 ;  28 
Barb.  293). 

e.  The  defendant  obtained  credit  upon  these  representations :  "  I  am  per- 
fectly good  and  responsible  for  all  the  goods  I  may  purchase.  I  own  in  Jersey 
City  the  house  and  lots  in  which  I  am  living,  which  I  value  at  between  five 
and  six  thousand  dollars ;  and  I  consider  this  good  and  sufficient  for  any  goods 
I  may  buy.  I  also  own  real  estate  in  Williamsburgh,  and  I  have  other  pro- 
perty." The  question  was,  whether  this  representation  was  false,  and  known 
by  him  to  be  so,  when  he  made  it.  The  defendant,  without  any  change  hav- 
ing taken  place  in  his  circumstances  in  the  meantime,  about  a  monUi  after 
such  representations,  made  an  assignment  of  all  his  property  for  the  benefit 
of  creditors;  which  assignment  disclosed  about  double  the  amount  of  in- 
debtedness to.  the  amount  of  property  assigned,— held,  that  this  exhibit  of  Uie 
defendant's  affairs  implied  upon  its  face,  that  the  representations  made  by  him 
were  clearly  false,  ana  must  have  been  known  by  him  to  have  been  so  (Scudder 
V.  Barnes,  16  How.  534 ;  and  see  Wilmerding  y.  A/oamy,  11  Abb.  288). 

d.  A  purchaser  who  obtains  credit  by  a  false  representation,  must  be  held 
to  intend  the  legitimate  consequences  of  his  act.  If  he  obtains  credit  by  repre- 
sentations folse  in  fact,  and  which  he  knew  to  be  false  when  he  made  mem,  it 
will  not  do  for  him  to  say  he  did  not  mean  to  defraud  the  plaintiff  at  the  time 
{Whiteamb  v.  SoUman,  16  How.  588). 

e.  Where  a  person  actually  insolvent,  purchases  goods  on  credit,  upon  his 
representations  of  solvency,  yet  he  is  not  liable  to  arrest  in  an  action  to  re- 
cover the  price  of  such  goods,  if  at  the  time  of  making  the  representations 
hs  believed  them  to  be  true  ^BerchdL  v.  Strauss,  8  Abb.  58 ;  28  Barb.  298). 
Where  the  question  is  whether  the  vendee  procured  the  sale  of  them  through 
fraud,  evidence  is  admissable  of  purchases  made  by  him  at  or  about  the  same 
time,  involving  similar  frauds  (jSaR  y.  Naylor,  18  N.  Y.  588).  And  evidence 
is  admissable  of  contemporaneous  sales  procured  by  affirmative  representa- 
tions of  the  purchaser's  insolvency,  though  the  issue  is  upon  an  alleged 
fraudulent  concealment  of  facts  material  to  his  credit  (Id)  Otherwise,  of 
representations  which,  though  false,  were  not  fhiudulent  as  statements  in  re- 
spect to  his  circumstances,  made  to  a  creditor  having  no  present  right  of  ac- 
tion, for  the  purpose  of  quieting  his  alarm  in  respect  to  his  security,  though 
accompanied  by  an  ofter  to  return  goods  previously  purchased,  and  tiie  cred- 
itor declining  such  offer  in  consequence  or  such  representations.  (iS.) 

/.  The  mere  omission  of  a  purchaser  of  goods,  to  disclose  his  insolvency  to 
the  vendor,  is  not  a  fraud  for  which  the  sale  may  be  avoided  (Nichols  v.  Pinner, 
18  N.  Y.  205).  When  no  inquiries  are  made  of  the  vendee  on  the  subject  of 
his  pecuniary  condition,  and  he  makes  no  fieilse  statement,  nor  resorts  to  any 
artifice  to  mislead  the  vendor,  it  is  not  in  general  fraudulent  in  him  to  remain 
silent  as  to  his  pecuniary  condition.  (Id,)  An  honest,  though  abortive,  pur- 
pose to  continue  business  and  pay  for  the  goods,  is  consistent  with  the  vendee's 
knowledge  of  his  own  insolvency ;  and  the  purchase  is  not  fraudulent  when 
made  wiSi  such  intent,  though  founded  in  delusive  and  unreasonable  expecta- 
tions. (Id)  Whether,  however,  the  fiedlure  of  the  vendee  to  disclose  a  marked 
and  sudden  change  in  his  afiairs,  for  the  worse,  which  he  had  reason  to  sup- 
pose unknown  to  the  vendor,  may  not  be  a  fraudulent  concealment,  rendering 
the  sale  voidable,  query  ?  (Id) 

g.  L  loaned  G.  $1,000,  taking,,  as  security,  his  note  and  eleven  receipts  signed 
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hy  Q.*8  wife,  for  eleven  consecative  payments  of  15^  each,  payable  to  her  bj 
K.,  out  of  her  separate  estate.  Before  the  first  of  these  installments  became 
dae,  G.  forbade  iL  to  pay  the  amounts  to  L,  and  thereafter  himself  drew  them 
out  as  they  became  due.  In  an  action  by  I.  to  recover  of  G.  said  $1,000,  it  was 
held  that  G.  could  not  be  arrested  :  he  had  not  removed  or  disposed  of  his 
property  to  defraud  his  creditors,  nor  was  the  debt  fraudulently  contracted 
{laaaes  v.  Qcrham,  1  Hilton,  480).   . 

a.  In  an  action  fbr  falsely  and  fraudulently  representing,  to  plaintiff,  the 
means  and  pecuniary  ability  of  a  third  person,  whereby  the  plaintiff  was  in- 
duced to  setl  and  deliver  to  the  latter  goods  on  credit,  and  was  damaged,  the 
defendant  cannot  be  held  to  bwl  unless  it  be  shown  by  the  affidavits  on  which 
the  order  .of  arrest  is  sought,  that  the  defendant  is  a  non-resident,  or  is  abouf 
to  depart  torn  this Sia.te{8mfth  v.  Gorbiere,  8  Bosw.  684). 

b.  The  liabilit^r  of  a  party  for  fiilsely  and  fraudulently  representing  the 
means  and  pecuniary  ability  of  a  third  person,  is  not  a  debt  fraudulently  con- 
tracted, nor  an  "  obligation  "  fttindulently  incurred,  within  subdivision  4  of 
§  179  of  the  code.  (Td.) 

c.  Though  the  omission  of  a  purchaser  of  goods  on  credit  to  disclose  his  in- 
solvency is  not  necessarily  fraudulent,  yet  if  the  purchase  be  made  with  a  pre- 
conceived design  not  to  pay,  it  is  a  fraud  (Eennequin  v.  Nayhr,  24  N.  Y.  139 ; 
NiehoUY.  MichaeU,  23  N.  Y.  264;  see  Sharp  y.  Mayor  of  K  7.  ^  Barb.  266). 

d.  Where  a  defendant  borrowed  mon^  on  a  promise  to  apply  it  to  a  specific 
use  and  instead  of  so  applying  it,  appliea  it  to  another  use,  held  that  he  was 
liable  to  arrest  for  fraud  in  contracung  the  debt  (Lowill  v.  MarUn.  11  Abb. 
126).  .. 

e.  A  fraud  committed  in  contracting  a  debt  for  the  sale  of  goods  to  recover 
which  debt  the  action  is  brought,  subiects  the  offender  to  an  arrest  for  the 
amount  of  the  debt,  whether  uie  fraud  would  avoid  the  sale  or  not  {WaUaoe  v. 
Mufjjhy,  22  How.  414).  Thus  where  defendant  purchased  goods  for  cash  and 
got  possession  of  them  before  payment  with  an  mtent  to  put  them  out  of  the 
reach  of  the  vendor,  it  was  held  a  fraud  for  which  he  was  liable  to  arrest 
(irf.  and  see  Harding  v.  Shannon,  20  How.  25). 

/.  In  an  action  a^inst  partners  to  recover  a  debt  of  the  co-partnership, 
in  contracting  which  some  of  the  partners  were  guilty  of  a  fraud,  aU  the 
partners  are  liable  to  arrest  (Toumsend  v.  Bogari.  11  Abb.  355 ;  Coman  v.  AUen^ 
21  How.  114 ;  and  see  Sharp  v.  Mayor  of  N,  T.  40  Barb.  257 ;  Re  Lawrence,  23 
Law  Jour.  N.  S.  Ch.  79 ;  contra,  see  Han&oer  Oo.y.  Sheldon,  9  Abb.  240 ;  Wet- 
more  v.  Earle,  id.  58  note), 

g.  Where  a  firm  of  which  M.  was  a  partner,  received  moneys  of  the  plain- 
tiff, from  his,  plaintiff's,  agent,  having  been  previously  requested  by  plaintiff  to 
remit  the  same  to  him  when  received.  M.*8  firm,  after  receipt  of  the  money- 
remitted  a  bill  of  exchange  for  the  amount,  drawn  on  a  branch  of  the  house, 
payable  at  sixty  days  after  sight.  The  bill  was  accepted  and  delivered  to 
plaintiff,  but  M.^s  firm  foiled  before  the  bill  matured,  and  the  bill  was  unpaid ;  > 
held,  in  an*  action  against  the  firm  for  converting  the  moneys  so  received,  that 
ML  was  liable  to  arrest  (BuU  r.  MeUise,  9  Abb.  5^. 

h.  Although  a  principal  is  civilly  liable  for  the  fraud  of  his  agent,  he  is  not 
liable  to  arrest  therefore  unless  he  participate  in  such  fraud,  or  knowingly 
ratify  it  {Ciaflin  v.  Fh-ank,  8  Abb.  412). 

I.  In  all  cases  in  which  fraud  is  charged,  proof  of  an  actual  mtent  ought  to 
be  required  to  justify  an  order  of  arrest  {BercheU  v.  Strauss,  28  Barb.  298 ;  S 
Abb.  53 ;  Olafiin  v.  iPrank,  8  Abb.  412). 

j.  Defendant  may  be  arrested  in  an  action  to  recover  possesion  of  real 
estate  and  damages  for  the  unlawful  withholding  (Merritt  v.  Carpenter,  80 
Barb.  61),  but  not  in  an  action  to  recover  possession  of  real  estate  only,  wUhoui, 
any  claim  for  damages  for  withholding  (he  possession  (Brush  v.  Mullen,  H 
Abb.  242 ;  and  PuWsrton  y.  FUegerald,  10  How.  39). 

k.  Neither  the  1st  section  of  the  act  to  abolish  imprisonment  for  debt,  nor 
the  4th  subdivision  of  §  179  of  the  Code,  apply  to  the  case  of  a  proceeding  to 
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eet  aside  an  assignment,  of  porsonal  property  t^Ji<v//  v.  T\iUmadg€^  87  Baiit. 
486 ;  14  Abb.  18S).  The  acceptance  of  the  debtors*  draft  which  is  dishonored 
does  not  prevent  the  creditor  proceeding  on  the  ormnal  transaction  and  ob- 
taining an  order  of  arrest  (Harding  y.  Sminnon,  20  How.  25). 

a.  Although  a  debt  was  fraudulently  contracted,  or  an  obligation  fraudu- 
lently incurred,  by  a  defendant,  yet,  if  subsequently  thereto  the  plaintiff  with 
full  knowledge  of  the  fraud,  settles  the  original  debt  or  obligation,  and  enters 
into  a  new  contract  with  the  defendant,  upon  different  terms  and  upon  addi- 
tional consideration, — in  an  action  upon  the  new  contract,  the  defendant  can- 
not be  held  to  bail,  merely  because  the  original  debt  or  obligation  was  fraudu- 
lently contracted  or  incurred.  In  such  a  case,  if  the  debt,  for  the  recoyery  of 
which  the  action  is  brought,  was  not  fraudulently  contracted,  the  defendant 
cannot  be  held  to  bail  (MercharU^  B'k.  of  New  Batten  y.  Dwight,  18  How.  866 ; 
AUianee  //w.  Go.  y.  Cleavdand,  14  id.  408). 

h.  Recovery  of  judgment  in  another  State  for  goods  sold  is  no  bar  to  an  ac- 
tion for  deceit  in  procuring  the  credit  given  on  such  sale,  or  for  fraudulent 
representations  miule  to  induce  the  vendor  to  sell  the  gooda  The  defendant 
may  be  held  to  bail  in  such  a  case.  In  an  action  upon  such  a  judgment  an 
orcier  of  arrest  may  be  made,  on  the  ground  that  the  defendant  was  guilty  of 
fraud  in  contracting  the  debt  or  incurring  the  oblis^tion  for  which  the  action 
is  brought  ( Wamer  y.  De  Baum,  1  Code  Rep.  N.  8.  280 ;  IE.  D.  Smith,  261 ; 
and  see  ArthurUm  v.  DaUey^  20  How.  811 ;  sec  contra^  Ohodrieh  v.  Dunbar^  17 
Barb.  644 ;  MiaBory  v.  Leachy  28  How.  507).  The  issuing  of  an  extent,  does 
not  change  the  character  of  the  debt  (iW  v.  EUioU,  16  How.  485 ;  7  Abb. 
488 ;  28  &rb.  20O).  Recoveir  of  a  judgmeni  in  a  court  of  this  State,  merges 
the  original  causes  of  action  (MeBuU  y.  ffirseh,  4  Abb.  441). 

See  note  to  subd.  2. 

Note  io  subdmeion  5. 

e.  To  warrant  an  order  of  arrest  under  this  subdivision,  the  dis- 
position must  be  with  an  aetiuxl,  not  a  oonslruetive  intent  to  defraud 
{Caldwdr$  ease,  18  Abb.  405 ;  85  Barb.  444 ;  Plaeific  MuL  ln$,  Co.  y.  Mdchado, 
16  Abb.  451 ;  Spies  v.  Jod,  1  Duer,  669 ;  Birchsl  v.  Straus,  8  Abb.  54 ;  Krauth 
V.  Vialj  10  Abb.  140 ;  and  the  action  must  be  one  for  the  recovery  of  money 
(CaldteelTs  case,  18  Abb.  405 ;  85  Barb.  444).  What  is  a  fraudulent  disposition 
of  property  (see  I^UUdps  v.  Benedict,  12  Abb.  855;  88  Barb.  655;  McBuU  v. 
Hirsch,  4  Abb.  441 ;  Haiham  v.  HaU,  4  Abb.  227 ;  Courier  v.  McNamara,  9 
How.  265;  Brodsky  v  Ihms,  25  How.  471 ;  16  Abb.  251). 

d.  An  order  of  arrest  on  the  CTOund  that  defendant  is  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors,*  should  only  be  made  on  l^al 
evidence  tending  to  convict  him  of  such  a  change  (Courier  y.  McNamara,  9 
How.  255 ;  see  however  CrandaU  v.  Bryan,  5  Abb.  162 ;  15  How.  48). 

e,  A  disposition  of  property  in  a  foreign  country,  between  foreigners,  to 
defraud  creditors,  is  not  a  ground  of  arrest  in  this  State  (Blason  v  Bruno,  21 
How.  112 ;  12  Abb.  266 ;  88  Barb.  520). 

/.  In  an  action  against  husband  and  wife  for  a  tort  committed  by  the  wife, 
the  husband  may  be  arrested  (Solomon  v.  Waas,  2  Hilton,  179) ;  and  also  the 
wife  (Schaus  V.  Piitseher,  25  How.  468 ;  Anon.  8  How.  184;  1  Duer,  618,  disap- 
proved.   See  however  Balmn  v.  KimmeU,  16  Abb.  858,  and  note). 

^.  In  an  action  a^inst  a  female  she  cannot  be  held  to  bail,  on  the  ground 
that  she  fraudulently  contracted  the  debt  on  which  the  action  is  brought 
(Wheeler  v.  ffariwdl,  4  Bosw.  684). 

A  The  concealment,  removal,  and  disposal  of  a  piano,  by  a  female,  does  not 
sabiect  her  to  be  held  to  baiL  A  female  can  be  arrested  only  for  wilfully  or 
maliciously  injuring  properhr,  but  not  for  a  detention  or  conversion  of  it 
(Tracy  v.  Leland,  2  Sand.  729 ;  questioned,  Solomon  v.  Waas,  2  Hilton,  188). 

1  Where  two  of  the  defendants,  with  the  aid  and  assistance  of  the  female 
defendant,  abstracted  certain  railway  shares,  with  coupons  attached,  belonging 
to  the  plaintiffs,  and  converted  the  same  into  money,  and  then  escaped  from 
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France  to  this  countrj  with  said  money— held,  that  these  shares  and  coupons 
were  property,  and  converted  with  the  intent  to  deprive  the  plaintiffi  of  the 
benefit  of  the  same  as  property,  and  was  an  ir^rjf,  and  a  trilfful  i^njury^  to  the 
property — ^the  stock  and  coupons  having  been  destroyed  as  such,  ai^d  converted 
mto  money  (Northern  Railway  v.  CarpenHer,  18  How.  2d3 ;  8  Abb.  259). 

a.  One  partner  cannot  have  an  order  of  arrest  against  his  co-partner  upon 
an  all^ation  of  the  fraudulent  removal  of  the  partnership  property  (Gary  v. 
WtOiofM,  1  Duer,  667). 

See  anUy  note  to  subd.  2. 

General  Nate, 

b.  The  causes  of  arrest  enumerated  in  subdivisions  1, 2  and  4.  must,  of  ne- 
cessity, exist  at  the  time  of  the  commencement  of  the  action.  Those  in  sub- 
division 5  may  exist  at  the  commencement  of  the  suit;  but  if  they  occur  after 
the  action  is  commenced,  the  plaintiff  has  ample  remedy  under  the  law  of 
1881  to  abolish  imprisonment  for  debt  (Corwin  v.  Fi^e^nd,  6  How.  241). 

c  In  cases  arising  under  the  4th  and  5th  subdivisions,  if  the  plaintiff  wish 
to  obtain  the  benefit  of  the  execution  against  the  person,  provided  for  in  sec- 
tion 288,  he  must  set  up  the  fraud  at  the  commencement  of  the  suit,  or,  at 
least,  before  judgment,  and  cause  the  defendant  to  be  arrested  (Lee  v.  EUae^ 
1  Code  Rep.  N.  8. 117,  and  see  §  288). 

d.  At  common  law  a  defendant  cannot  be  discharged  from  arrest  in  a  civil 
suit  on  the  ground  that  he  was  insane  at  the  time  or  his  arrest,  or  became  so 
shortlv  afterward  (North  v.  Vemey,  4  D.  &  E.  121 ;  Kemott  v.  Norman,  2  ih. 
891 ;  Steel  v.  AUen,  2  ib.  862).  But,  by  a  statute  of  this  State,  to  organize  State 
lunatic  asylums,  &c.,  it  is  enacted,  that  if  a  person,  imprisoned  on  civil  pro- 
cess, become  insane,  '*  the  judge  may  discharge  him  from  imprisonment,  and 
order  him  into  safe  custody  and  to  be  sent  to  the  asylum.*'  He  may  be  ar- 
rested again  when  of  sound  mind.  The  judge  has  no  power  to  discharge  the 
insane  prisoner,  except  for  the  purpose  of  sending  him  to  the  asylum  (mi$h  v. 
Piatibone,  1  Code  Rep.  N.  8.  264 ;  5  Barb,  273). 

«.  The  granting  an  order  of  arrest  is  a  matter  of  discretion  (Dam  v.  8oatt, 
15  Abb.  127 ;  and  see  Lapeoue  v.  Hart,  9  How.  541). 

/.  An  order  of  arrest  must  relate  to  the  whole  causes  of  action,  and  not  to 
part  of  them,  and  therefore  where  there  are  two  causes  of  action  as  to  one  ot 
which  the  defendant  is  not  liable  to  arrest,  no  order  of  arrest  should  be  granted 
(Lambert  v.  8naw,  2  Hilton,  501 ;  MeGoeem  v.  P^yn,  82  Barb.  88). 

g.  Ko  order  of  arrest  should  be  granted  in  an  action  on  contract  where  the 
material  allegations  in  the  complaint  are  inconsistent  with  those  in  the  afil- 
davits  on  which  the  order  is  sought  to  be  obtained  (Wiekes  v.  Harmony  12  Abb. 
476;  21  How.  462). 

k  The  plaintiff  who  has  resorted  to  a  provisionalremedy— arrest— -waives 
it  by  uniung  in  his  complaint  causes  of  action  to  some  of  which  the  provis- 
ional remedv  does  not  extend.  Thus,  where  at  the  commencement  of  the 
action  the  ctefendant  was  arrested  on  an  affidavit  charging  the  receipt  of 
moneys  in  a  fiduciary  capacity,  the  complamt,  subsequenUy  served,  united 
with  a  cause  of  action  for  moneys  received  in  a  fiduciary  capacity,  a  cause  of 
action  on  contract  for  which  the  defendant  was  not  liable  to  arrest ;  held  that 
the  defendant  was  entitled  to  discharge  from  the  arrest,  even  after  bail  giv^ 
{Lambert  v.  Snow,  9  Abb.  92 ;  17  How.  517).  If  in  such  a  case  a  plaintiff  would 
resort  to  the  provisional  remedy,  he  must  bring  separate  actions.    (IcL) 

i.  A  defendant  cannot  be  twice  arrested  by  process  out  of  different  courts 
in  the  same  State  for  the  same  cause  of  action  (Hemandee  v.  CamobeU,  10  How. 
483 ;  4  Duer,  642).  Proof  of  arrest  upon  process  out  of  one  court,  is  sufficient 
ground  to  discharge  the  defendant  upon  a  second  arrest  for  the  same  cause  of 
action  upon  process  issued  out  <^  the  other  court.  The  only  doubt  as  to  dis- 
charging the  defendant  from  the  second  arrest  is  wheUier  the  plaintiff  is  not 
iinUttBd  to  elect  upon  which  order  of  arrest  he  will  hold  the  defendant  And 
perhaps  tho  bettei  practice  is  to  reduce  the  bail  in  one  case  to  a  nominal 
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mmoTint,  similar  to  the  discfamre  on  common  bail  (lb.)  But  although  a  i>er> 
son  cannot  t^'  arrested  more  ttian  once  by  process  out  of  different  courts  in 
the  same  State  for  the  same  cause,  the  rule  does  not  apply  where  the  first  pro> 
cess  is  absolutely  vM  (Schadle  v.  ChoMy  16  How.  413). 

a.  Where  a  party  has  been  once  held  to  bail  and  discharged  for  insufflciencf 
in  the  affldavite,  he  should  not  be  again  arrested  in  the  same  action  (Enoch  y. 
Emit,  21  How.  96). 

h.  An  order  stayine  the  plaintiff's  proceedings  in  an  action,  has  reference  to 
the  ordinary  proceeding  but  does  not  prohibit  him  Iprom  obtaining  an  order  of 
arrest  Thus  where,  after  verdict  for  the  plaintiff,  in  an  action  for  an  assault 
and  battery,  the  defendant  obtained  an  order  allowing  him  thirty  days  to  make 
a  case,  and  directing  thai  aU  proceedings  on  the  part  qftheplainUff  be  sta^  in 
the  mean  tims,  and  me  plaintiff,  while  such  order  was  in  force,  OT>tained  an  or- 
der of  arrest,— -on  motion  to  set  aside,  held  that  the  plaintiff  might  obtain  such 
order  without  yiolating  the  order  to  stay  the  proceeidings  (Lapeotts  y.  Eartf  9 
fiow.  Wl). 


8  180.  [165.]     Order  qfarrestj  by  whom  made. 

An  order  for  the  arrest  of  the  defendant,  mnst  be  obtained 
from  a  jndge  of  the  court  in  which  the  action  is  brought,  or 
from  a  county  judge. 

c  In  Seifmour  y.  Mereer  (18  How.  664),  held  that  a  parson  elected  a  local  officer 
to  discharge  the  duties  of  surrogate  for  Cayuga  county,  had  power  to  makeiui 
o^rqer  of  arrest. 

§181.  [156.]  (Am'dl849.)  Affidamt  to  obtain  (ytder.  To 
what  actions  this  chcypter  applies. 

The  order  may  be  made,  where  it  shall  appear  to  the  judge 
bj  the  affidavit  of  the  plaintiff,  or  of  any  other  person,  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is  .one  of  those 
mentioned  in  section  179. 

The  provisions  of  this  chapter  Bball  apply  to  all  actions  in- 
cluded within  the  provisions  of  section  179,  which  shall  have 
been  commenced  since  the  thirtieth  day  of  June,  1848,  and  in 
which  judgment  shall  not  have  been  obtained. 

d  Reqolsitefl  of  Affidavit— The  principles  of  the  former  practice  as  to 
affidavits  to  hold  to  bail,  showing  cause  of  action,  and  counter-affidavits,  re- 
main as  under  the  former  practice  (MarUn  v.  Va/nderUp^  1  Code  Rep.  41 ;  3 
How.  265 ;  Adams  y.  MiOs,  id.  219). 

e.  The  affidavit  should  be  positive,  and  make  out  a  prima  fade  case  against 
t^e  defendant  (/rf.)  It  mu^t  show :— 1,  that  a  sufficient  cause  of  action  exists ; 
2|  that  it  is  amons  those  specified  in  the  179th  section.  (Id^  It  is  not  suffic- 
itsnt  to  state  that "  the  case  is  one  of  those  mentioned  in  section  179."  It  must 
appear  from  the  fisu^  stated  that  it  is  such  a  case  {Pindar  y.  ^aek,  2  Code 
]j(ep.  53 ;  4  How.  95).  The  affidavit  need  not  state  that  "  an  action  has  been, 
or  IS  about  to  be  commenced."  (lb.)  The  "  name  **  of  the  party  to  be  ar- 
rested need  not  be  stated,  if  unknown.  He  may  be  designate  as  '*  the  real 
cfefendant".  and  whose  name  is  not  known;  or  by  My  name,  as  for  instance, 
**  ihe  man  tn  command  of  the  Sloop  Ilorhet.**  (lb.)  The  **  entitling  the  a<Bda- 
tlt.fai  a  suit'*  may  ho:?^  be  disr^rfed    (A.)  .     ?f"^  ^   •'-^ 
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0.  An  affidavit  8ltitiAi|  that «  defenldaiit  Ib  "|oing  to  California,''  is  not  siiffl- 
dent  It  most  appear  Uiat  he  is  "  goinff  ont  of  the  State  with  an  intent  to  take 
nphis  residence  ^  at  the  place  indicated  {Bropky  v.  Bodger%,  7  N.  Y.  Leg.  Obs. 
loS).  The  affidavit  must  show  that  the  defendant  has  removed  or  disp<^ed  of 
kis  property,  or  is  about  to  do  so,  secretly  (Anon,,  2  Code  Rep.  51). 

b.  Thfe  affidavit  may  be  on  information  and  belief^  but  must  in  that  case,  set 
forth  the  source  of  such  information,  and  a  belief  in  its  truth,  and  the  facts  and 
circmnBtances  mi  wliicL  such  deponent's  belief  is  founded  (WMUoek  v.  Roth,  5 
How.  148 ;  OrandaU  v.  Bryan,  6  Abb.  Ifi2 ;  16  HoW.  48 :  Moore  v.  Cakert,  9  How. 
474 ;  Union  Lank  v.  Moti,  9  Abb.  106 ;  6  Abb.  818).  It  should  appear  how  the 
information  was  derived,  and  the  terms  as  near  as  can  be  in  which  it  was  com- 
municated, and  why  the  person  communicating  did  hot  himself  make  the  affi- 
davit (Bea  V.  Mali,  11  How.  256 ;  see  iVrf  v.  SSot,  16  How.  481 ;  28  Barb.  300; 
7  Abb.  438;  Bkuion  v.  Bruno,  21  How.  112;  12  Abb.  265 ;  88  Barb.  520;  Cook 
V.  Boaeh,  21  How.  162 ;  Saiow  v.  Reisenberger,  25  How.  164) ;  and  where  the 
information  is  derived  from  written  instruments,  authenticated  copies  of  such 
instruments  should  be  ilimished  to  the  court  (De  Weerth  v.  Fe&dner,  16  Abb. 
2#5;  iSi  (7.  25  How.  419).  Where  the  chaige  is  of  obtaining  credit  on  false 
representations,  the  representations  should  be  set  forth  and  the  respects  hi 
which  they  are  fiilse  pointed  out.  A  general  allegation  of  falsity  will  not  suf- 
fice (Draper  v.  Been,  17  Abb.  168 ;  see  Oumming*  v.  WooUey,  16  Abb.  297, 
note). 

«.  In  an  action  by  a  married  wcmian  respecting  her  separate  property,  she 
is  not  required  in  her  affidavit  to  obtain  an  order  of  an^t,  to  state  how  she 
acquired  the  property,  it  is  sufficient  if  she  states  in  general  terms  that  the 
proptfty  is  her  separate  and  individual  property  (Lippman  v.  Peteraburghy  10 

d  In  an  action  for  a  malidons  prosecution,  an  affidavit  for  holding  the  de- 
fsndant  to  bail  is  insuffldent  when  it  states  only  in  general  terms  the  existence 
of  malice  and  the  want  of  probable  cause.  The  facts  which  are  relied  on  as 
m  prima  faeie  evidence  of  a  want  of  probable  cause  most  be  set  forth  in  the  affi- 
davit, so  as  to  enable  the  judge  tp  whom  the  application  for  the  order  of  arrest 
is  made,  to  draw  the  proper  conclusions  of  law  {VaTiderpool  v.  Kissam,  4  Sand. 
715).  Stating  that  the  magistrate  immediately  aismissed  the  case,  held  suffl- 
dent  (Goiild  v.  Sherman,  10  Abb.  411). 

e.  An  affidavit  that  the  defendant  **  has  removed  or  dispo^  of  his  proD- 
erty  with  intent  to  defiraUd  his  creditors,"  would  be  insufficient  unless  facb 
alia  drcumstances  to  warrant  such  a  conclusion,  were  stated  (I^roet  v.  WtBard, 
9  Barb.  440). 

/.  A  man  may  be  a  citizen  of  one  State  and  yet  reside  a  large  portion  of  his 
time  in  another ;  an  affidavit,  therefore,  that  a  defendant  is  a  citizen  of  another 
8iate  is  not  equivalent  to  an  all^ation  that  the  defendant  is  not  a  resident  ef 
this  State  (M'Kieman  v  MemngdL,  6  Sme.  &  M.  877). 

a.  Where  it  is  charsea  that  the  defendant  is  about  to  dispose  of  his  property 
#nh  intent  to  defraud  his  creditors,  the  judge  must  have  legal  evidence  tending 
to  convict  the  defendant  of  such  a  charj^,  before  granting  the  order.  The 
weight  of  such  evidence  is  in  the  discretion  of  the  judge ;  and  his  decision  is 
66ndnsive  (Courttr  v.  ifNamara,  9  How.  255). 

h.  The  complcdnt  sworn  to  may  be  considered  as  an  affidavit ;  and  if  the 
complaint  and  affidavit  are  together  sufficient  to  warrant  ^e  order,  although  the 
affi&vit  alone  would  not  be  sufficient,  the  order  will  be  sustained  (Brady  V. 
B&w&,l  Abb.76;  7V*rw^  v.  rA<?mp«w, -2  id  444;  see  Gmww  v.  i^wtend,  2  Sd- 
den,468). 

i.  Puttingin and  perfecting  bail  is  a  waiver  of  all  defects  in  the  affidavit 
(iSfiNDoK  I.Howard,  15  Barb.  26). 

"  §183.  [157.]  Security  by  plain,Uff,hrfore  ardei*  of  arrest. 
Befbre  making  the  ord^r,  the  jcidge  feliall  reqtiire  ft  written 
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ondertakiDg  on  the  part  of  the  plamtifl^  with  or  without  safe- 
ties, to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defend' 
ant,  and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  not  exceeding  the  sura  specified  in  tlie  undertaking, 
which  shall  be  at  least  one  hundred  dollars.  If  the  under- 
taking be  executed  by  the  plaintiff,  without  sureties,  he  shall 
annex  thereto  an  affidavit  that  he  is  a  resident  and  house- 
holder or  freeholder  within  the  State,  and  worth  double  the 
sum  specified  in  the  undertaking,  over  all  his  debts  and  lis* 
bilities. 

a.  The  undertaking  must  be  filed  with  tihe  derk  of  the  court  (g  488)  forth* 
with ;  (Role  4),  but  no  copy  need  be  served  on  the  defendant  {Lipoid  t.  Poi]^ 
penheimer,  1  Code  Rep.  39).  The  sherifi'  is  required  to  file  wiUi  the  dert:  the 
affidavita  on  which  an  [order  of]  arrest  is  made,  within  ten  days  after  the 
arrest    (Rule  7). 

h  The  undertaking  need  not  be  signed  by  the  plaintiff  or  any  agent  of  his 
(Atkins  Y.  Heams,  3  Abb.  184;  BMnger  y.  Gardner,  3  mI  441 ;  12  How.  881 ; 
Ckmrter  Y,  Jirifamam,  9  Bow.  256 \  DsfflngweUY.  CA^iee,  19  How.  54;  the  case 
of  BkhardKn  v.  Orcdg,  1  Duer,  666,  is  overruled).  When  a  foreign  state  is 
plaintiff,  an  undertaking  signed  by  its  resident  minister  is  soflSdent  {BtpMk 
cf  Mexico  Y.  Arrangm,  5  Duer,  634) ;  an  undertaking  with  one  surety  would, 
it  seems  be  suffldent  <  Ward  v.  WkUney,  4  Selden,  4ft) ;  it  rests  entirely  in  the 
discretion  of  the  judge  making  the  order  whether  or  not  the  plaintiff  shall 
give  an  undertaking  with  sureties  (6^r^  y.  itNamara,  9  How.  365 ;  Bitkard' 
9on  Y.  Oraig,  1  Duer,  666;  LefingweU  y.  Glwte,  19  How.  59).    See  Rule  6. 

§  183.  [168.]  (Am'd  1849, 1862.)  Order,  when  made,  wnd  Hi 
form  /  Time  to  answer,  or  to  move  to  vacate. 

(1.)  The  order  may  be  made  to  accompany  the  enmmons,  or 
at  any  time  afterwards,  before  judgment.  It  shall  require  the 
sheriff  of  the  county  where  the  defendant  may  be  found,  forth- 
with to  arrest  him,  and  hold  Inm  to  bail  in  a  specified  sum, 
and  to  return  the  order  at  a  time  and  place  therein  mentioned, 
to  the  plaintiff  or  attorney,  by  whom  it  shall  be  subscribed  or 
indorsed. 

,  (3.)  But  said  order  of  arrest  shall  be  of  no  avail,  and  shall 
be  vacated  or  set  aside  on  motion,  unless  the  same  is  served 
upon  the  defendant,  as  provided  by  law,  before  the  docketing  of 
any  judgment  in  the  action ;  and  the  defendant  shall  have 
twenty  days  after  the  service  of  the  order  of  arrest  in  which 
to  answer  the  complaint  in  the  action,  and  to  move  to  vacate 
the  order  of  arrest  or  to  reduce  the  amount  of  bail. 

e.  Semble,  in  the  superior  court  the  order  oi  arrest  may  he  made  to  aocoi&- 
pany  the  summons  into  the  sheriff's  hands  (see  Ghmld  y.  Bryan,  8  Boew.  636). 
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a.  8emN$y  an  assigiiee  of  a  cause  of  action  aothorizing  an  order  of  arrest, 
is  entitled  to  the  order  in  the  same  manner  as  the  original  creditor  (see  Exng 
Y.  KMy,  28  Barb.  49 ;  ifo^  Y.-m^ft,  19  N.  T.  464). 

b.  The  second  paragraph  of  this  section  was  added  in  1862,  and  prevents 
the  recurrence  of  such  a  case  as  Barker  y.  Wheeler,  23  How.  193. 

c.  In  actions  for  penalties  or  forfeitures  eiven  by  statute,  an  endorsement  is 
required  on  the  order,  referring  in  genenu  terms  to  the  statute  upon  which 
the  action  is  brought  (2  R  8.  4&,  §  7). 

d  In  an  action  for  Ubel,  it  i^peared  that  the  libel  was  not  of  an  aggravated 
character,  and  that  one  defendant  was  a  permanent  resident  of  the  county, 
and  a  freeholder  and  householder  therein,  and  that  the  other  defendant  was  a 
permanent  resident  of  the  said  county  and  a  householder,  the  court,  on  mo- 
tion to  reduce  the  amount  of  bail,  fixed  the  same  at  $500  (Baker  v.  JSkMckhavMr^ 
S  Code  Rep.  248). 

e.  The  order  should  not  be  made  returnable  on  a  Sunday ;  but  if  it  is,  it  is. 
an  irregularity  which  may  be  remedied  by  amendment  [Qouid  v.  Spencer, 
5  Paige,  541 ;  Wright  v.  J^IPrey,  5  Cow.  208 ;  Boyd  v.  Vanderkemp,  1  Barb.  Ch. 
273 ;  8Ume  v.  Martin,  2  Denio,  185)1 

/  The  judgment  referred  to  in  this  section  is  a  final,  not  a  conditional 
*  judgment  Thus,  where  a  judgment  was  entered  against  a  defendant  for  de- 
fault of  an  answer,  and  he  was  afterwards  allowed  to  come  in  and  plead,  the 
judgment,  in  the  mean  time,  to  stand  as  security,  it  was  held  not  such  a  judg- 
ment as  prevented  the  defendant's  arrest  on  the  original  cause  of  action  ( Uni9n 
B'k.  V.  MaU,  16  How.  526 ;  8  Abb.  150). 

See  section  204,  poU. 

§  184.  [159.]  Affidcmt  and  order  to  he  delvoered  to  sheriff ^ 
and  copy  to  defendant. 

The  affidavit  and  order  of  arrest  shall  be  delivered  to  the 
sheriff,  who,  upon  arresting  the  defendant,  shall  deliver  to  him 
a  copy  thereof. 

g.  The  omission  to  serve  a  copy  of  the  order  of  arrest  at  the  time  of  the 
arrest  is  an  irregularis  only,  and  does  not  entitle  the  defendant  to  his  dis- 
<du«ge(Jr«forv.B^,3CodeRep.  188;  Oourter  y,  MoNamara,  9  How.257; 
Barker  v.  Ooak,  40  Barb.  254;  16  Abb.  88 ;  25  How.  190).  But  the  defendant 
may  move  for  an  order  on  the  plaintiff  to  serve  him  with  a  copy  of  the  order 
of  arrest,  and  his  motion  will  be  granted  with  costs.  {lb,)  The  copy  affidavit 
served,  omitting  the  signature  of  the  deponent  or  of  the  officer  before  whom 
the  affidavit  was  sworn,  does  not  invalidate  the  order  of  arrest  (Barker  v. 
Oook,  16  Abb.  88;  25  How.  190;  40  Barb.  254). 

See  note  to  section  182. 


§  185.  [160.]    Arrest,  haw  made. 

The  sheriff  shall  execate  the  order  by  arresting  the  defend- 
ant, and  keeping  him  in  custody  until  discharged  by  law  ;  and 
may  call  the  power  of  the  country  to  his  aid  in  the  execution 
of  the  arrest,  as  in  cases  of  process. 

§  186.  [161.]  Defendant  to  be  dieoharged  on  hail  or  deposit. 
The  defendant,  at  any  time  before  execution,  shall  be  dis- 


Digitized  by 


Google 


978  «AiL.  (^181188. 

efaarg6d  from  the  ark^eiftt,  ^ib&r  \kpotk  giving  bail,  or  upon 
depositing  the  amount  mentioned  in  ihe  order  of  arrest,  ae 
provided  in  Uiis  chapter.  . 

%  187.  [162.]     Bail,  koto  given. 

The  defendant  may  give  bail,  by  causing  a  written  under- 
taking to  be  executed  by  two  or  more  sufficient  bail,  stating 
their  places  of  residence  and  occupations,  to  the  effect  that  the 
defendant  shall,  at  all  times,  render  himself  amenable  to  the 
process  of  the  court,  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein,  or 
if  he  be  arrested  for  the  cause  inentioned  in  the  third  subdi- 
vision of  section  179,  and  undertaking  to  the  sajne  effect  aS  that 
provided  by  section  211. 

a.  The  common-law  didqualificatioiiB  of  bail  remain  unaffected  by  the  code 
(fn4rierYWilcox,7  Ahh.  74;  Miles Y.0larke,2Bosw.  709;  4Bo8w.  632);  and 
tbe  court  will  take  Judicial  notice  of  the  diaqualificationB  of  baU,  though  un- 
opposed (Lapofts's  BaU,  8  Dowl.  110). 

b.  The  following  persons  cannot  be  bail :— Officers  of  the  different  courts,  as 
attorneys  (15  Johns.  585 ;  1  Wend.  85 ;  Doug.  467,  n. ;  Cowp.  828 ;  MUes  y. 
CHarke,  2  Bosw.  709 ;  4  Bosw.  682).  Attorneys'  partners  and  clerks  (1  D.  &  R 
9;2£a8t,182;lH.B).76;2»&.d49;2B.&P.504).  Sherifih  and  their  offi- 
cers (22  Johns.  129 ;  2W.Bl.799;  2  Stra.  890;  1  Ghitt  R  718).  Tumk^B 
and  jailors  (2  B.  &  P.  150).  Persons  who  have  been  indemnified  by  the  de- 
ftndant*8  attohiey  (1  Bing.  64, 423  j  1  B.  &  P.  108 ;  and  1  Dowl.  P.  C.  1).  Per- 
sons who  haye  been  once  rejected  as  bail  (8  D.  &  R  5;  1  Ghitt  R  89,  676). 
And  persons  of  infamous  character  (4  T.  R  440 ;  1  Dowl.  P.  C.  188 ;  8  i^.  820 ; 
2  Ohltt.  98).  The  sheriff  is  bound  to  take  the  bail,  proyided  they  are  suffi- 
cient;  and  if  he  reused,  he  was  liable  to  an  action  (2  Saund.  61,  c.  5 ;  15  East, 
890;7Johhs.l88,612). 

c  The  statute  declaring  yoid  securities  taken  by  public  officers  eohre  officii^ 
has  no  sppllcation  to  a  security  taken  by  a  party  at  whose  suit  an  arrest  is 
made.  The  latter  may  take  any  security  he  pleases  on  discharging  his  debtor 
from  arrest  (Deek&r  y.  Judton,  10  N.  T.  448). 

€L  The  bail  required  by  this  section  is  the  substitute  for  special  bidl  under 
U»e  former  practice  (Stewart  y.  Bavkml,  15  Barb.  26). 

§  188.  [163.]  (Am'd  1849,  1851.)    Surrender  of  defendant. 

At  any  time  before  a  failure  to  comply  with  the  under- 
taking, tiie  bail  may  surrender  the  defendant  in  their  exonera- 
tion, or  he  may  surrender  himself  to  the  sheriff  of  the  county 
where  he  was  arrested,  in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be 
delivered  to  the  sheriff,  who  shall  detain  the  defendant  in  his 
custody  thereon,  as  upon  an  order  of  arrest,  and  shall,  by  a 
•ertiicate  in  writing,  aeknowledge  tfe»  stiri^endeir ; 

8.  J3p(m  the  production  of  *  odpy  ot  tbe  ttfi#6Hiikiu||;  and 
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fiherifTB  cei'tifioate,  a  jndge  of  the  court,  or  ooQBty  judge,  majy 
upon  a  notice  to  the  plaintiff  of  eight  days  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated  ;  and  on  filing  the 
order  and  the  papers  need  on  said'  application,  they  shall  be 
exonerated  accordingly.  But  this  section  shall  not  apply  to  an 
arrest  for  caase  mentioned  in  sabdivision  3  of  section  179,  so 
as  to  discharge  the  bail  from  an  undertaking  gi^en  to  the  effect 
provided  by  section  211. 

a.  ''The  execution  of  the  undertaking  fixes  the  character  of  Hie  parties  as 
fiffi,  if  thflj  are  not  excepted  to ;  w  if  excepted  to  and  they  justify  as  bail,  llie 
•heriffiB  exonerated  from  liability ;  if  they  are  excepted  to  and  do  not  justly, 
tbey  are  liable  to  the  sheriff.  Justification  does  not  increase  or  diminijih  their 
Vftbili^.  Itisoply^aclttestioii  whetber  the  sheriff  shall  be  exonerated,  er 
"Whether  he  shall  stand  between  the  bail  and  the  plaintiff  in  the  action.'*  BaSi 
.iHiohave  not  justified,  are  in  the  position  of  ball  to  the  sheriff;  and  they  have 
therigfat,  as  such  bail,  to  surrender  the  defendant.  And  in  aU  oases  where  bail 
are  excepted  to  and  do  not  justify,  they  may  surrender  the  defendant  (Re  7}^ 
Icr,  7  How.  214.    Hwm/phrey^  County  Judge). 

§  189.  [164.]    Surrender  of  defendant. 

For  the  pnrpose  of  surrendering  the  defendant,  the  bail,  at 
any  time  or  place,  before  they  are  finally  charged,  may  them* 
•elves  arrest  him,  or  by  a  written  authority,  endorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  any  person  oi 
suitable  age  and  discretion  to  do  so. 

b.  The  authority  to  arrest  need  not  be  signed  by  all  the  bail ;  and  the  an- 
UMnity  to  arrest  of  some  of  the  bidl  would,  it  seems,  be  good,  although  the 
other  bail  should  object  (Re  Taplor,  7  How.  214    Humphrey,  County  Judge). 

c.  A  sheriff  who  becomes  bail  may  surrender  his  principal  by  re-arresUng 
Ydm{8eaver  y.  Omn&r,  10  Abb.  266). 

d.  The  priyilege  of  a  witness  flxmi  arrest  does  not  extend  to  an  arrest  by  his 
b^,  serme  {Sv  parte  Lyna,  3  Stark.  470). 


§  190.  [165.]    Baii^  how  proceeded  agamst. 
In  case  of  failnre  to  comply  with  the  undertaking,  the  bail 
may  be  proceeded  against,  by  action  only. 

«.  The  sureties  to  an  undertaking  of  bail  in  an  action  against  them  after  the 
breach,  cannot  question  the  liability  of  their  principal  to  arrest  or  imprison- 
maoLt  The  undertaking  imports  that  liability,  and  the  sureties  are  estopped 
from  controyerting  it  (Chegcry  y.  Levy,  12  Barb,  610 ;  7  How.  37).  Sureties 
caiMK>t  defend  on  the  ground  of  the  illegality  of  the  order  of  arrest,  or  that  no 
execution  against  the  person  coidd  issue  upon  the  judgment.  Their  only  rem- 
edy is  to  move  for  an  exoneratur  to  be  entered  on  the  undertaking  upon  sur- 
render of  the  judgment  debtor  to  the  sheriff  (M. ;  Jetoett  y.  Orane,  86  Barb. 

/.  Whe^  the  pU^ntiff  has  the  right  to  take  the  persons  of  all  the  defendant 
il^  mSffn^imi  of  his  judgment,  it  carries  with  it  the  rij^t  to  proeeed  sgAlttlt 
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the  bail  of  one  of  them  m  to  whom  there  may  be  a  return  of  non  ett  tMmtuM 
(PiBnn  V.  Bemten,  34  How.  503). 

a.  Properly,  the  action  against  the  bail  should  be  in  the  court  in  which  the 
original  action  was  pending  (see  13  Johns.  424 ;  MaUhewi  y.  Oook,  18  Wend. 
33 ;  Otis  V.  WakenMLn,  1  Hilt;  604).- 

b.  On  moving  to  set  aside  the  proceedings  in  a  suit  on  a  bail  bond,  tiie  pa- 
per had  to  be  entitled  in  that  suit  (PMpsW.  BaU,  5  Johns.  367 ;  iW  y.  Jadmin 
^  id  448). 

§  191.  [166.]  (Am'd  1849.)    £aU,  /uyw  ewmeraied. 

The  bail  may  be  exonerated,  either  bj  the  death  of  the 
defendant,  or  his  imprisonment  in  a  State  prison,  or  bj  his 
legal  discharge  froui  the  obligation  to  render  himself  amenable 
to  the  process,  or  by  his  surrender  to  the  sheriff  of  the  county 
where  he  was  aiTested,  in  Execution  thereof,  within  twenty 
•days  after  the  commencement  of  the  action  against  the  bail,  or 
within  such  further  time  as  may  be  granted  by  the  court 

c  The  court  may,  in  the  exercise  of  its  discretion,  exonerate  bail  after  the 
lapse  of  more  than  twenty  days  from  the  commencement  of  the  suit  agalnft 
them  (Gilbert  y.  BuUdey,  1  Duer,  668).  Thus,  where,  in  an  action  agiUnst  bail, 
they  had  not  surrendered  their  principal  yrithin  twenty  days  from  the  com- 
mencement of  the  action,  but  after  the  expiration  of  such  twenty  days  moyed 
to  be  exonerated  on  surrender  of  their  prmdpal,  and  payment  of  the  costs  of 
the  action, — the  motion  was  granted  (see  mmk  cf  Oenewi  y.  Beifnohbt  90 
How.  18). 

d  In  an  action  against  bail  in  the  supreme  court,  that  court  may  grant  re- 
lief to  the  bail,  although  the  original  action  was  in  another  court,  and  may  al- 
low a  stay  of  proceedings  to  enable  them  to  surrender  their  principal  (Bar- 
ker y.  RusseU,  11  Barb.  So^, 

e,  A  party  offering  to  surrender  himself  in  a  discharge  of  his  sureties,  and 
the  sheriff  refiismg  to  take  him,  held  a  good  surrender  and  a  discharge  of  the 
.sureties  {Babb  y.  Oakley,  5  CaL  98). 

/.  The  proyision  of  the  reyised  statutes  allowing  exoneration  of  bail  on  the 
death  of  the  principal  within  ei^ht  days  after  return  of  process,  is  still  in 
force,  and  the  expiration  of  the  time  to  answer  is  deemed  the  time  of  the  re- 
turn of  process  {kaye^  y.  Garrington,  13  Abb.  179 ;  21  How.  148).  Presump- 
tiye  proof  of  the  death  of  their  prindpal  entitles  the  bail  to  exoneration  (Mer- 
ritt  y.  Thompson,  1  Hilton,  550).    The  ball  may  moye  to  be  exonerated.    {IeL) 

g,  A  sheriff's  priyilege  as.  ball  Is  commensurate  with  his  liability ;  and  when- 
eyer  other  bail  can  be  relleyed,  he  can ;  and  he,  as  can  other  ball,  may  surren- 
der the  principal  after  judgment  and  execution  agaln&t  the  person,  and  within 
twenty  days  after  suit  commenced  against  him,  the  sheriff,  on  his  liability  as 
ball  (kearegorv  y.  Willeti,  17  How.  439 ;  MetealfY.  Siryker,  10  Abb.  12).  See 
tsection  201  and  note. 

h.  After  the  twenty  days  limited  by  this  section  haye  expired,  ball  cannot 
properly  surrender  tnelr  principal ;  and  If  they  do  surrender  him,  the  sheriff 
cannot  properly  hold  him  {Bakery.  Curtis,  10  Abb.  279). 

i.  Ball  may  be  permitted  for  their  own  protection  to  defend  the  action 
against  their  principal  (JeuteU  y.  Orane,  35  Barb.  208). 

j.  This  section  has  made  no  chan^  in  the  practice  In  respect  to  the  period 
of  time  after  the  commencement  of  the  action  against  tiie  bail,  within  which 
the  application  for  fhrther  time  to  surrender  the  principal  may  be  made,  nor 
in  Tesp&d  tp  the  grounds  upon  which  the  allowance  of  ftuiher  time  may  be 
granted  (Bank  of  Geneva  y.  Reynolds,  12  Abb.  81 ;  20  How.  18).    In  a  note  ap- 
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pended  to  the 'report  of  this  case  in  12  Abb.  is  a  oollectioii  of  authorities  oa 
the  snbject  of  a  surrender  in  discharge  of  bail. 

a.  The  granting  or  refhsing  an  application  by  bail  for  leave  to  sarrender  the 
principal  after  the  time  therc^for  has  expired,  is  in  the  discretion  of  the  court. 
It  should  not  be  granted  if  the  bail  are  indenlQified.  (Id.)  It  should  be  shown 
as  part  of  the  application  that  the  bail  are  not  indemnified.  (Id.)  And  the 
application  should  be  made  without  unnecessary  delay.  Continued  absence 
of  the  principal  from  any  cause  entitles  the  bail  to  make  the  application  on 
the  principals  return  (Id.  ;  and  see  Baker  v.  Curtis,  10  Abb.  279 ;  Hayes y.  Gar- 
rington,  12  Abb.  179  ;  21  How.  143). 

b.  Bail  are  exonerated  by  a  judgment  in  favor  of  their  principal,  but  if  be- 
fore an  exonatur  is  entered  the  judgment  in  favor  of  the  principal  is  set  aside, 
the  liability  of  the  bail  is  revived  ( Von  Gerhard  v.  Lighie,  18  Abb.  101). 

e.  This  section  is  not  a  substitute  for  the  revised  statute  as  defining  the 
whole  extent  of  the  sheriff's  liability  as  bail.  See  McOreery  v.  WiMt,  22  How. 
91 ;  8.  C.  as  McGregory  v.  WiUett,  17  How.  439 ;  and  see  Metcalf  v.  Slryker,  10 
Abb.  21 ;  31  Barb.  62. 

d  Under  the  former  practice,  where  bail  was  substituted,  the  liability  of  the 
former  sureties  remained  until  an  exoneratur  was  entered  (1  Taunt  427 ;  6 
Bing.  251).  They  might  move  for  an  exoneratur  at  any  time  before  they  were 
sued,  or  even  after  in  some  cases,  and  on  payment  of  costs  (4  Burr.  2107 ;  Say. 
58;  1  W.  Bl.  462 ;  1  Arch.  Pr.  107).  But  sevnbU,  if  bail  are  excepted  to,  and 
fiul  to  justify,  they  cease  to  be  bail  and  are  discharged  (1  Cow.  54,  60;  2  Mi 
514;  9  Wend- 470). 


§  192.  [167.]  (Am'd  1849.)  Delivery  of  undertaking  to 
plavntiif^  and  its  aooeptanoe  or  rejection  hy  him. 

Within  tbe  time  limited  for  that  purpose,  the  sheriff  shall 
deliver  the  order  of  arrest  to  the  plaintiff,  or  attorney  by  whom 
it  is  sabscribed,  with  his  return  endorsed,  tod  a  certified  copy 
of  the  undertaking  of  the  bail.  The  plaintiff,  within  ten  days 
thereafter,  may  serve  upon  the  sheriff,  a  notice  that  he  does 
not  accept  the  bail,  or  he  shall  be  deemed  to  have  accepted  it 
and  the  sheriff  shall  be  exonerated  from  liability. 

§  193.  [168.]  (Am'd  1849,  1851.)  Notioe  of  justification 
New  hail. 

On  the  receipt  of  such  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter^  give  to  the  plaintiff,  or  attorney  by 
whom  the  order  of  arrest  is  subscribed,  notice  of  the  justifica- 
tion of  the  same  or  other  bail  (specifying  the  places  of  residence 
and  occupation  of  the  latter)  before  a  judge  of  the  coui't,  or 
county  judge,  at- a  specified  time  and  place;  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter.  In  case 
otlier  bail  be  given,  there  shall  be  a  new  undertaking  in  the 
form  prescribed  in  section  187. 
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a.  By  giving  notice  of  justiflcation,  the  defendfltnt  waiyeB  erery  defec5t  in  the 
notice  of  exception  and  iiregularitjr  in  the  service  of  it  (1  H.  Bl.  106, 80 ;  1  Arch. 
Pr.  108).  Farther  time  to  serve  notice  of  justification  may  be  obtained  (1  Tidd*s 
Pr.  272).  Nothing  is  said  either  in  the  former  books  of  practice  or  in  the  code, 
with  regard  to  excepting  to  the  bail  where,  after  notice  of  exception,  the  de- 
fendant serves  notice  of  the  jastification  of  new  bsdl.  It  seems  that  the  e^o^ 
tion  to  the  first  named  bail  extends  to  those  snbetituted. 

§  194.  [169.]  (Am'd  1849.)     Qualifications  of  hail. 

The  qualifications  of  bail  must  be  as  follows: 

1.  Each  of  them  must  be  a  resident,  and  householder  or 
freeholder,  within  the  State. 

2«  They  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execution  ; 
but  the  judge,  or  a  justice  of  the  peace,  on  justification,  may 
allow  more  than  two  bail  to  justify  severally  in  amounts  less 
than  that  expressed  in  the  order,  if  the  whole  justification  be 
equivalent  to  that  of  two  suflScient  bail. 

See  note  to  g  187. 

§  196.  [170.]  (A.m'd  1849.)    JusUfieaUon  of  baU. 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend 
before  the  judge,  or  a  justice  of  the  peace,  at  the  time  and  plaoe 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the 
part  of  the  plaintiff,  touching  his  sufliciency,  in  such  manner 
as  the  judge,  or  justice  of  the  peace,  in  his  discretion  may 
think  proper.  The  examination  shall  be  reduced  to  writing; 
and  subscribed  by  the  bail,  if  required  by  the  plaintiff. 

b.  The  bail  must  justify  in  the  county  where  the  defendant  shall  have  beet., 
arrested,  or  where  the  bail  reside  (Rule  5). 

c.  Opposition  to  baU  is  usuall  v  on  the  ground,  either  of  some  defect  or  Irreg- 
ularit}r  in  the  form  or  service  of  the  notice  of  bail  or  of  justification,  or  that 
the  bail  are  not  properly  qualified.  Under  the  former  practice,  if  the  b^  did 
not  attend  to  justify  at  the  time  appointed,  and  no  fiirther  time  was  given,  they 
were  said  to  be  out  of  court.  But  further  time  was  sometimes  given,  eitiier 
to  justify  the  same  bail,  or  to  add  and  justifyr  others  (1  Tidd's  Pr.  273).  Thus 
if  they  were  prevented  from  justifying  by  circumstances  happening  after  they 
were  put  in,  as  by  their  subsequent  bankruptcy  (1  Chitt  R  11),  or  inaolvency 
(ib.  3, 4),  or  by  their  having  given  up  housekeeping  {ib.  6),  further  time  would, 
in  general,  be  allowed  to  add  and  justify  other  baiUl  Tidd's  Pr.  297, 278).  Bat 
where  bail  offered  them8elve8>  and  were  rejected  on  account  of  some  personal 
insufflciencv  existing  at  the  time  they  were  put  in,  as  by  their  being  then  at- 
torneys (1  Chitt.  R.  8),  or  insolvent  debtors,  or  by  their  pot  being  then  house- 
keepers {ib.  7,  88, 144),  time  would  seldom  be  allowed  to  add  and  justify  others 
(1  Tidd's  Pr.  287).  Bo,  if  the  bail,  from  any  unforeseen  accident,  could  not  at- 
tend (2  Chitt  R  107),  or  if,  after  notice  of  Justification,  they  reftase  to  attend 
(1  Arch.  Pr.  118),  or  if  one  or  both  of  them  fidled  to  joaiify,  by  reaacm  of  the 
decision  of  the  court  upon  any  doubtfUl  point  of  law  as  to  their  right  to  JustiQr 
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1  Obitt  R  987;  1  Aaak.  Pbi  190Ktetk«r  time  wodld^  m  general,  l^  ^niiiM, 
eltiier  to  justify  tiie  same  ball  or  to  ad<l  and  juBtiQr  otiiera,  on  a  proper  afflidoTii 
of  tiie  fiicts. 

§  196.  [171.]  (Am'd  1849.)    AU(noanoe  of  bait. 

If  the  judge,  or  justice  of  the  peace,  find  the  bail  sufficient, 
he  shall  annex  the  examination  to  the  undertaking,  endorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk  ; 
and  the  sheriff  shall  thereupon  be  exonerated  from  liability. 

d.  The  justification  of  bail  has  been  set  aside  on  motion,  under  circumstaa- 
oes  of -gross  imposition  and  fraud  on  tiie  part  of  tiie  bail  (1  Cliitt  R  143, 373 ; 
but  see  1  Bing.  865 ;  3  Dowl.  P.  C.  438).  A  rejection  of  one  of  tiie  bail  is  a,  re- 
jection of  all  or  both  (5  B.  &  A.  704),  unless  Airther  time  be  given  to  justii^ 
another  bail  instead  of  tiie  one  rejected  (1  Arch.  Pr.  113).  Formerly,  a  defen- 
dant might  appeal  fh>m  a  decision  rejecting  bait  It  is  supposed  there  is  no  ap- 
peal now. 

6,  Justification  of  bail  is  not  complete  until  the  judge  has  indorsed  hia  al- 
lowance on  the  undertaking,  and  filed  it  with  the  clerk  {fltNeU  y.  Durke^  19. 
How.  94;  Oo0n»y.  DurkM,  3  Abb.  883). 


§  197.  [172.]     Deposit  with  the  sh&Hff. 

The  defendant  maj^  at  the  time  of  his  arrest,  instead  oi 
giving  bail,  deposit  with  the  sheriff  the  amount  mer>tioned  in 
the  order.  The  sheriff  shall  thereupon  give  the  defendant  a 
certificate  of  the  deposit,  and  the  defendamt  shall  be  discharged 
out  of  custody. 

§  198.  [173.]  (Am'd  1849.)    Paymmt  of  dspodt  in/to  court. 

The -sheriff  shall,  within  four  days  after  the  deposit,  pay  the 
same  into  court ;  and  shall  take  from  the  officer  receiving  the  ' 
same  two  certificates  of  such  payment,  the  one  of  which  he 
shall  deliver  to  the  plaintiff,  and  the  other  to  the  defendant. 
For  any  default  in  making  such  payment,  the  same  proceed- 
ings may  be  had  on  the  official  bond  of  the  shcf'iff  to  collect 
the  sum  deposited  as  in  other  cases  of  delinquency. 

§  199.  [174.]  (Am'd  1849.)    Substituting  bail  for  deposit. 

If  money  be  deposited,  as  provided  in  the  last  two  sections, 
bail  may  be  given  ajid  justified  upon  notice,  as  prescribed  in 
section  193,  any  time  before  judgment;  and  tiierenpon  the 
judge  before  whom  the  justification  is  had,  shall  direct,  in  the 
order  of  allowance,  that  the  money  deposited  be  refunded  by 
the  sheriff  to  the  defendant,  and  it  shall   be  refunded  tLCGorA^ 
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§  200.  [176.]  (Am'd  1849.)    Deposit,  how  dutposed  of. 

Where  money  shall  have  been  eo  deposited,  if  it  remain  on 
deposit,  at  the  time  of  an  order  or  judgment  for  the  payment 
of  money  to  the  plaintiff,  the  clerk  shall,  under  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and  after 
satisfying  the  judgment,  shall  refund  the  surplus,  if  any,  to  the 
defendant.  If  the  judgment  be  in  favor  of  the  defendant,  the 
clerk  shall  refund  to  him  the  whole  sum  deposited  and  remain- 
ing unapplied. 

a.  The  defendant,  having  been  arrested  and  held  to  bail  in  the  sam  of 
$500,  deposited  that  amount  with  the  sheriff,  and  afterwards,  having  given 
bail,  obtained  an  order  that  the  deposit  be  repaid  him.  Before  the  deposit 
had  been  repaid,  the  plaintiff  commenced  a  second  action  against  the  same 
defendant,  and  issued  an  attachment,  which  he  levied  upon  the  deposit  A 
third  party,  upon  affidavits  stating  tliat  the  money  was  his  money,  not  that 
of  the  defendant,  and  advanced  by  him  for  tlie  deposit  antU  bail  could  be 
found,  applied,  by  the  defendant's  attorney,  for  an  order  that  the  money  be 
paid  over  to  the  defendant's  attorney  for  him.  Held^  that  the  money,  by  be- 
mg  deposited,  became  the  property  of  the  defendant,  and  was  liable  to  the  at- 
tachment, and  that  the  application  must  be  denied  {SoUter  v.  Weinsr^  6  Abb. 
191).  [It  is  said  that  this  decision  was  reversed  on  appeal.  Ed.] 

b.  Money  paid  into  court  ia  at  the  risk  of  the  depositor,  see  Par$ont  v. 
Tramsy  5  Duer,  650 :  DeP^tster  v.  Olarkaon,  2  Wend.  77 ;  Hopk.  605. 


§  201.  [176.]  (Am'd  1849.)    Sherif,  when  liable  as  baU. 

If,  after  being  arrested,  the  defendant  escape  or  be  rescued,^ 
or  bail  be  not  given  or  justified,  or  a  deposit  be  not  made 
instead  thereof,  the  sheriff  shall  himself  be  liabje  as  bail.  But 
he  may  discharge  himself  from  such  liability,  by  the  giving 
and  justification  of  bail,  as  provided  in  sections  193,  194,  195, 
and  196,  at  any  time  before  process  against  the  peraon  of  the 
defendant,  to  enforce  an  order  or  judgment  in  the  action. 

c.  YHiere  the  bail  given  for  a  defendant,  upon  his  arrest,  are  excepted  to 
and  do  not  justify,  and  no  other  bail  are  given,  nor  a  deposit  made,  the  sher 
iff  himself  becomes  liable  as  bail  {Buckman  v.  Carnleyy  9  How.  180 ;  (see  Decker 
V.  Andereon,  39  Barb.  34Ti.  He  may  at  any  time  before  process  against  the 
person  of  the  defendant  is  Issued,  discharge  himself  from  such  liability  by  the 
giving  and  justification  of  bail,  but  not  after  such  process.  (lb.)  But  the  sheriff, 
although  his  liability  as  ball  is  fixed  by  return  of  [an  execution  in  the  nature 
of]  a  ca.  sa.  not  found,  is  only  liable  as  bail,  and  he  has  the  same  right  to  re- 
lief within  twenty  days  after  action  brought  against  him  as  is  given  to  bail  by 
g  191  (Mi),  and  he  is  entitled  to  the  same  rights  and  powers  as  bail  He  may, 
therefore,  as  bail,  arrest  the  defendant  and  surrender  him  in  the  action ;  and 
for  this  no  process  is  necessary  {Sartos  v.  Mercequee,  9  flow.  188). 

d.  An  action  against  a  sheriff  on  his  liability  as  bail  under  this  section 
is  not  an  action  for  neglect  of  official  duty.  The  damages  are  the  amount  of 
the  judgment,  and  cannot  be  reduced  by  evidence  of  the  insolvency  of  the 
Judgment  debtor  (MOealf  v,  Siryker,  10  Abb.  12;  81  Barb.  62;  OattanUiY. 
Oner,  4  Bosw.  94).  It  is  otherwise  where  the  acUoo  is  for  an  escape  {Da- 
guerre  v.  Oreer,  10  Abb.  12  nate\ 
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«.  It  18  not  within  the  proTinoe  of  the  coort  to  order  a  Bheriff  to  take  baU 
for  the  jail  liberties,  nor  to  pass  upon  the  sufficiency  of  such  bail  (lb.) 
See  note  to  sections  185, 188, 180, 191,  and  14  Common  Pleas  Rules  of  1840. 

§  202.  [177.]    Proceedings  on  Judgment  against  sheriff. 

If  a  judgment  be  recovered  against  the  sheriff  upon  his  lia- 
bUily  as  bail,  and  an  execution  thereon  be  returned  unsatisfied 
in  whole  or  in  part,  the  same  proceedings  may  be  had  on  the 
official  bond  of  thel  sheriff,  to  collect  the  deficiency,  as  in  other 
cases  of  delinquency. 


§  203.  [178.]  (Am'd  1849.)    JBaU  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  shall,  unless  they  justify, 
or  other  bail  be  given  or  justified,  be  liable  to  the  sheriff  by 
action  for  damages  which  he  may  sustain  by  reason  of  such 
omission. 

§  204.  [179.]  (Am'd  1858.)  Vacating  order  of  arrest,  or 
reducing  bail. 

A  defendant  arrested  may,  at  any  time  before  judgment, 
apply,  on  motion,  to  vacate  the  order  of  arrest,  or  to  reduce  the 
amount  of  bail. 

b.  The  motion  to  vacate  need  not  necessarily  bo  made  to  the  Judge  who 
gnmted  the  order  {Dunaher  y.  Meyer ^  1  Code  Rep.  87).  If  made  to  the  Judge 
who  granted  the  order,  it  may  be  maide  ex  parte^  and  at  chambers,  but  if  made 
to  any  other  judge,  it  must  be  on  notice,  in  the  same  manner  in  which  other 
motions  are  made,  and  cannot  be  niade  at  chamber  (Oayuga  B*k,  v.  Warfield, 
13  How.  439 ;  Bogers  v.  McElhone,  12  Abb.  392 ;  20  How.  441) 

e.  A  county  Judge  has  not  power  in  any  case  to  vacate  an  order  of  arrest 
{Sogers  y.  MeEllume,  12  Abb.  292 ;  20  How.  441). 

d  A  motion  to  vacate  an  order  of  arrest  may  be  made  at  any  time  b^ore 
judgment,  notwithstanding  the  defendant  has  given  and  perfected  bail  (WtckcB 
V.  Hamum,  12  Abb.  476  ;  IVarren  v.  WendOl,  13  Abb.  187) ;  but  the  motion 
cannot  be  made  after  judgment  {Barker  v.  Wheeler^  23  How.  193 ;  Roberta  v. 
Carter,  17  How.  279 ;  9  Abb.  108  ru>U  ;  OraweU  v.  Brawn,  9  Abb.  107  note  ;  and 
section  183,  ante). 

e.  The  judgment  is  an  extinguishment  of  the  order  of  arrest ;  but  where 
after  Judgment  the  defendant  is  let  in  to  defend,  the  Judgment  standing  as 
security,  ne  is  estopped  fVom  insisting  that  such  Judgment  avoids  the  order 
of  arrest  ( Union  Bank  v.  MbU,  9  Abb.  106 ;  17  How.  354). 

/.  Giving  bail  is  not  a  waiver  of  the  defendant's  right  to  object  to  the  legally 
of  the  arrest  {Col.  Ins  Co.  v.  Force,  8  How.  363 ;  Cady  v.  Edmonds,  12  id.  197). 
Nor,  as  it  seems,  does  obtidning  time  to  answer  operate  as  such  a  waiver.  But 
relief  may  be  denied  him  on  the  ground  of  laches.  {Id.)  Where  a  party  is 
arrested  at  a  time  when  he  is  privileged  firom  arrest  (as  where  he  is  attending 
as  a  witness),  by  putting  in  bail,  he  waives  his  right  to  be  discharged  on  ac- 
count of  such  privilege  (i81tei«irt  v.  Howoflrd,  15  Barb.  26) ;  and  by  putting  in 
and  perfecting  bail,  the  defendant  waives  all  technical  defects  in  the  affidavit 
25 
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on  which  the  order  was  obtained  (U.)    AmA  mb  Mb  t.  JlMMff^  ll(  Efow 
71 ;  25  Barb.  888). 
8e  note  to  aection  188  and  305. 


§  205.  [180.]     Affidavits  on  motion. 

Jt  the  motion  be  made  npon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits,  or  other  proofs,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

a.  The  motion  may  be  made  without  affidavits  on  the  part  of  the  defendant^ 
that  is,  upon  the  plaintiff*?  own  showing  (OeUer  y.  JSeixas^  4  Abb.  104 ;  Baker 
V.  Sioaehanwr,  8  Code  Rep.  248 ;  5  How.  251) ;  in  which  case  the  eole  question 
is  whether  tlie  affidavits  of  the  plaintiff  authorize  the  granting  the  order 
(Martin  v.  Vand»rlip,  1  Code  Rep.  41 ;  8  How.  265) ;  or  upon  the  affidavit  of 
the  defendant  or  others  ((Jormn  v.  Freeiand,  2  Selden,  565).  In  such  a  case 
the  plaintiff  may,  to  sustain  the  order  and  resist  the  motion,  introduce  addi- 
tional affidavits  and  show  contemporaneous  fhiuds  by  the  defendant  {SeoU  v. 
WUUama,  23  How.  393;  see,  however,  (Jady  v.  Edmonds,  12  How.  198). 

b.  A  defendant  who  moves  upon  the  plaintiffs*  affidavits  to  vacate  an  order 
of  arrest,  admits  those  affidavits  to  be  true  {Lavell  v.  Martin,  21  How.  288; 
Hathorn  v.  HaU,  4  Abb.  227). 

c.  After  a  defendant  has  moved  upon  plaintiffs*  affidavits  to  vacate  the  oi^ 
der  of  arrest,  and  his  motion  has  been  denied,  he  should  n#t  have  leave  to  re- 
new it  on  affidavits  contradicting  those  of  the  plaintiff  (LoveU  v.  Martm,  12 
Abb.  178). 

d.  A  motion  to  vacate  an  order  of  arrest,  cannot  be  renewed  In  any  ease 
without  leave  of  the  court  (LaveU  v.  Martin,  21  How.  238). 

6.  If  the  action  is  one  in  which  the  plaintiff  cannot  be  arrested,  and  he  has 
given  bail,  his  proper  remedy  is  to  move  to  vacate  the  order  of  arrest,  and  not 
move  for  an  exoneralur  and  the  discharge  of  his  bail  {Hotbroek  v.  Bomtir^  1 
Code  Rep.  N.  a  406 ;  6  How.  86). 

/.  Where  the  right  to  arrest  is  derived  from,  the  nature  of  the  action,  the 
defendant  will  not  be  allowed  to  introduce  affidavits  to  show  that  there  Is  no 
cause  of  action  ;  for  that  would  be  trying  the  merits  of  the  action  by  affida- 
vits {QdUytMm  v.  TTomt,  2  Hilton,  179^  But  when  the  arrest  is  founded  upon 
extrinsic  facts,  wholly  independent  of  the  cause  of  action,  as  where  the  de- 
fendant has  removed  or  disposed  of  his  property,  or  is  about  to  do  so,  with 
intent  to  defraud  his  creditors,  then  the  defendant  may  contest  the  truth  of 
the  facts  upon  which  the  arrest  was  ordered ;  and  if  he  satisfies  the  court, 
either  by  his  own  affidavit  or  otherwise,  that  there  is  no  foundation  for  the 
arrest,  he  is  entitled  to  be  discharged  ((5tfifor  v.  8emi»,  4  Abb.  104 ;  BediXL  v. 
Biuria,  1  Bosw.  634 ;  6  Abb.  319  n ;  Qx/pe  v.  WeOt,  6  Abb.  540 ;  Falconer  v. 
EUas,  1  Code  Rep.  N.  S.  155).  The  code  permits  \hepartiaX  trial  of  a  cause 
on  a  motion  to  dischage  an  order  of  arrest  \fiormn  v.  Freeland,  2  Selden,  565). 
On  such  motion  the  (juestion  is  whether  upon  the  whole  case,  as  made  by 
the  affidavits  on  both  sides,  the  court,  if  called  upon  to  act  upon  the  applica- 
tion as  res  nova,  would  grant  the  order  of  arrest  If  it  would,  then  the  motion 
to  vacate  should  be  denied.  But  if,  after  hearing  both  parties,  it  should  ap- 
pear that  a  case  for  arrest  has  not  been  made  out,  the  order  should  be  vacated 
Whapin  v.  Seele^,  13  How.  498;  Barron  v.  Sanford,  14  «a.  443 ;  6  Abb.  320  n). 
In  other  cases  it  is  held  that  the  principle  on  which  the  court  should  act  in 
such  a  case  is  to  inquire  whether,  upon  the  whole  case  as  presented,  it  appears 
that  a  verdict  ought  to  be  given  for  the  plaintiff  or  defendant.  If  the  questions 
are  doubtful,  then  the  plaintiff  has  not  made  out  his  cade,  and  the  defendant 
should  be  disdiarged  (Eemandez  v.  OamobelU,  10  How.  449 ;  Repubiie  of  3ieti» 
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V.  ArrAnff&is,  11  ii  576;  5  Duer,  «34;  Barron  y.  Sai^hrd,  14  How.  44S;  6 
Abb.320n;  Sochi ^r,  Bifrttand,\%  K\ih.  4S^;  32  How.  96 ;  ilflen y.  McCramm. 
82  Barb.  662).  In  Fro«t  v.  McCarger  (14  How.  181),  Maryin,  J.,  reyiewed  the 
cases  on  this  point  very  fully  and  concluded  that,  when  the  facts  justifying 
the  arrest  differ  ft-om  the  facts  constituting  the  cause  of  action,  and  are  not  to 
be  passed  upon  by  the  jury  on  the  trial  there,  on  a  motion  to  discharge  the 
order  of  arrest,  the  court  may  decide  the  disputed  question  of  fact ;  bat 
whCBB  the  facts  on  which  an  order  of  arrest  issued  are  those  which  constitute 
the  cause  of  action,  and  their  truth  has  to  be  passed  upon  by  the  jury,  there 
the  court  ought  not,  except  in  a  very  clear  case,  to  try  the  question  on  a  mo- 
tion to  vacate  the  order  of  arrest 

a.  Where  the  facts  constituting  the  cause  of  action  and  the  facts  authorizing 
the  arrest  are  identical,  the  order  of  arrest  will  not  be  set  aside  on  the  merits^ 
onless  the  defendant  clearly  makes  out  such  a  case  as  would  call  on  the  judge 
at  the  trial  either  to  nonsuit  the  plaintiCT  or  direct  a  verdict  for  the  defendant 
{Levii  V.  NdtiU,  15  Abb.  475 ;  BarreU  v.  QroicU,  34  Barb.  20;  and  see  Cknuimd 
y.  Davis,  4  Bosw.  619). 

b.  A  denial  by  the  debtor  of  the  facts  sworn  to  on  the  part  of  the  plaintiff 
is  not  suflQcient  to  vacate  an  order  of  arrest,  there  must  be  a  preponderance 
of  evidence  (PfUlm  v.  Benedid,  20  How.  265 ;  see  Alim  v.  MeCraaicm,  82^Bartii 
662 ;  BrodO^  y.  iAm«,  25  How.  471 ;  16  Abb.  251). 

e.  In  MeekUn  v.  Berry  (23  How.  880),  the  order  of  arrest  was  vacated,  on 
the  ^und  that  the  balance  of  proof  as  to  whether  or  not  there  was  frand, 
was  m  favor  of  the  defendanta 

d.  Where  the  complaint  In  an  action  on  contract  set  forth  a  fhiud  in  con- 
tracting the  debt,  and  the  defendants  took  issue  on  the  question  of  f^ud,  on 
which  issue,  on  the  trial  it  was  found  there  was  no  fraud;  held,  that  on  such 
finding  the  defendant  was  entitled  to  have  vacated  an  order  of  arrest  granted 
at  the  commencement  of  the  action  ( Warren  v.  Wenddly  13  Abb.  187). 

e.  In  Franeharw  v.  Uenriqnez  (24  How.  165),  an  issue  of  firaud  in  contracting 
the  debt  bemg  raised  by  the  pleadings,  held  that  the  question  of  fraud  was 
for  the  jury  not  tlie  court  to  decide. 

f.  In  an  action  to  recover  the  possession  of  personal  property ;  the  plaintiff 
claimed  the  immediate  delivery  of  the  property,  and  served  the  sheriff  witk 
the  affidavit,  notice  and  undertaking,  mentioned  in  sections  207, 208  and  309. 
The  defendant  excepted  to  the  sureties  in  the  undertaking,  and  they  omitted 
to  justify.  The  sheriff  returned  that  the  property  in  question  had  been  concealed 
or  removed,  so  that  the  same  could  not  be  taken  by  him ;  on  this  the  plaintiff 
obtained  an  order  of  arrest,  and  the  defendant  was  arrested ;  on  motion  to  var 
cate  the  order  of  arrest,  held,  that  the  defendant  was  not  entitled  to  his 
dischar^  from  custody,  or  to  have  the  action  discontinued,  either  because  the 
plaintiffs  sureties  omitted  to  justify,  or  on  showing  that  such  sureties  were 
insufficient  That  on  such  a  motion  the  sheriff's  return  \a  prima  fade  evidence 
that  the  property  has  been  concealed  or  removeil  to  prevent  its  being  taken ; 
but  the  defendant  may  rebut  the  presumption  thus  raised ;  and  on  its  appeal^ 
ing  that  the  defendant  neither  concealed,  removed,  nor  disposed  of  the  pro- 
p^y  to  prevent  its  being  taken,  the  court  will  vacate  the  order  of  arrest 
{Manley  v.  JPatermm,  8  Code  Rep.  89). 

g.  When  a  non-resident  comes  into  this  jurisdiction  for  the  purpose  of  pro- 
secuting a  non-resident,  and  seeks  to  arrest  him  under  circumstances  seemingly 
oppressive,  and  indicating  a  desire  to  annoy  and  subject  the  defendant  to  un- 
usual inconvenience,  the  court  will  inquire  much  more  closely,  and  scrutinite 
with  greater  strictness,  if  not  severity,  the  case  which  the  plaintiff  presentSi 
than  would  be  deemed  requisite  if  this  peculiarity  did  not  exist  (Uyer  y.  Ayrea, 
3  E.  D.  Smith,  211). 

Aw  It  is  not  a  ground  for  vacating  an  order  of  arrest,  that  the  case  made  Sajr 
the  complaint  varies  from  that  made  by  the  affidavits,  if  the  affidavits  are  them- 
selves sufficient,  and  disclose  a  ground  of  arrest,  which  is  consistent  with  the 
allegations  of  the  complaint  (^te&  v.  Fialmer,  7  Abb.  181).  Nor  will  an  order 
of  arrest  be  vacated  because  the  summons  is  erroneously  entitled  (Badstf  r. 
Sturtn,  1  Boew.  ^34),  nor  because  since  the  granting  the  order  the 
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kas  been  Amended  {Union  Jfk  v.  MvU,  6  Abb.  816),  nor  became  an  attachment 
proceeding'  between  the  same  parties,  and  for  ttie  same  cause  of  action  js  pend- 
ing in  another  State  (LUheau  y.  Turner,  1  Code  Rep.  N.  S.  210),  nor  because 
the  defendant  has  been  sued  for  the  same  cause  in  a  foreign  tribunal  {ATthur- 
ton  y.  -^^o^i  20  How.  311),  nor  because  there  is  an  improper  joinder  of  par- 
ties plaintiff  (FeM^  y.  MorUz,  11  Abb.  113),  nor  because  the  defendant  was  ar- 
rested at  a  time  when  he  was  exempt  from  arrest  (Hart  y.  Kemwdj/y  15  Abb* 
290),  nor  becayse  the  debt  is  barred  by  the  statute  of  limitations,  no  such  de- 
fence being  set  up  in  the  answer  (ArAurton  y.  DaUey,  20  How.  811).  Bht  the 
defendant  will  be  discharged  from  arrest  when  it  appears  that  the  arrest  was 
affected  by  enticing  him  by  folse  representations,  within  the  bailiwick  of  the 
sheriff  holding  the  process  (QoupU  y.  Simonaon,  8  Abb.  474 ;  Stein  y.  VaOoa^ 
*at«tfr,  27  Law  Jour.  N.  8.  Q.  B.  286). 

a.  Where  the  amount  of  the  defendant's  indebtedness  is  yerified  in  the  affida- 
vit on  which  the  arrest  is  founded,  the  order  wiU  not  be  modified  merely  be- 
cause the  affldayits  submitted  by  the  defendant  on  a  motion  to  yacate  the  order, 
contain  some  eyidence  that  the  claim  is  oyerstated  {Noble  y.  PreteoU,  4  £  D. 
Smith,  189). 

b.  Condition  upon  vacating  order.— Upon  yacating  an  order  of  arrest,  the 
court  assumes  the  power,  in  some  cases,  to  make  the  oraer  conditionally  on  the 
defendant's  stipulating  not  to  bring  any  action  for  false  imprisonment,  or  for 
damages  by  reason  of  his  arrest  (Northern  Bcdkoay  Oomp,  y.  Carpentiery  4  Abb. 
47 ;  Alden  y.  8ar$on,  id.  102 ;  Oroden  y.  l>rew,  3  Duer,  655 ;  Merehanfs  Bank  y. 
Dtoigki,  18  How.  871 ;  and  BeeDecker  y.  Jud$on,  16  N.  T.  446 ;  WiOiamaY.  Bid, 
5  Duer,  603;  Goutd  y.  .Spiwk^r,  5  Paife,  541  \BigneyY.  TaOfiMK^,  17  How.  558 ; 
BoydY.  Vanderkemp.l  Barb.  Ch.  278;  Ze^y.  AveriU,  2  Sand.  622;  Aldridge  y. 
Barry,  8  Dowl.  Pr.  Gas.  450 ;  Bominiek  y.  Backer,  8  Barb.  19). 

e.  The  discretion  exercised  by  the 'court  at  general  term,  in  imposing  such 
a  stipulation,  is  not  to  be  reyiewed  at  a  subsequent  general  term,  nor  by  the 
court  at  spedal  term  (Edgerton  y.  Ford,  11  Abb.  415^ 

d.  Where  on  an  appeal  from  an  order  denying  defendant's  motion  to  yacate 
an  order  of  arrest,  the  order  was  to  be  reyersed  on  defendant  stipulating  not 
to  sue,  or  in  default  of  such  stipulation,  the  order  was  to  be  affirmed,  the  de- 
fendant declined  so  to  stipulate,  held  that  the  order  was  condusiye  on  defend- 
ant, on  his  motion  to  set  aside  an  execution  against  his  person,  and  the  court 
would  not  reyiew  the  order  on  the  ground  that  the  condition  was  oppressive. 

e.  AppeeX  from  order.— An  order  denying  a  motion  that  an  undertaking 
yen  on  the  arrest  of  the  defendant  be  deliyered  up  and  an  ttnm^o^t^r  entered 
an  appealable  order  to  the  general  term  (Gd,  Im.  Go.  y.  Force,  8  How.  858X 

but  not  to  the  court  of  appeals  {Oenin  y.  Tompkins,  1  Code  Rep.  N.  S.  415). 

/.  Where  the  defendant  has  been  arrested,  and  his  motion  to  reduce  the  bail 
been  denied  by  the  justice  who  granted  the  order,  another  justice,  before 
whom  a  motion  to  yacate  the  order  or  reduce  the  bail  is  made,  founded  upon 
new  affidayits,  should  not  reduce  the  bail  unless  new  facts  are  presented,  bear- 
ing on  that  question ;  and  the  fact  that,  since  the  denial  of  the  first  motion, 
thd  defendant  has  been. held  to  baU  in  a  much  smaller  amount  in  criminal  pro- 
ceeding on  the  same  &cts,  is  not  a  reason  fof  reducing  the  amount  of  bail  in 
the  action  (Union  B'k  y.  Mbtf,  6  Abb.  816). 

g.  An  appeal  from  an  order  of  a  county  judge  yacating  an  order  of  arrest, 
may  be  taken  to  the  general  term  of  the  supreme  court  (LancaderY.  Boorman, 
20  How.  421). 

A.  An  appeal  from  an  order  denying  a  motion  to  yacate  an  order  of  arrest,  is 
not  prejudiced  by  the  entry  of  judgment  against  the  defendant,  and  the  bail  be- 
coming charged  pending  the  appeal  (Pae^  MuL  In$,  Oo,  y.  Machado,  16  Abb. 
461). 

i  An  order  redudng  the  amount  of  bail,  will  not,  under  ordinaiy  drcum- 
stances  be  reyiewed  on  appeal  (Harl  y.  Kennedy,  15  Abb.  200). 

/  On  an  appeal  from  an  order  yacating  an  order  of  arrest,  the  court  will, 
m 
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on  the  absence  of  the  complaint,  presome  that  the  complaint  is  consistent  with 
the  affidavit  on  which  the  order  was  granted  (Lewju  y.  NoUe^  15  Abb.  47(!»)- 

o.  The  defendant  moyed  to  vacate  the  order  of  arrest ;  his  motion  was  de- 
nied, and  he  appealed  to  the  ffeneral  term.  Pending  the  appeal  he  obtained 
leave  to  move  again  on  new  mcts,  and  that  motion  being  denied  he  appealed 
to  the  general  term ;  held,  on  reversing  the  order  on  the  second  motion  and 
vacating  the  order  of  arrest,  that  the  flrat  order  should  be  dismissed  witii  ooeti 
{Lambert  v.  Snoio,  9  Abb,  92). 

b.  Appeals  from  orders  denying  moUons  to  vacate  orders  of  arrest  after  de- 
fendant has  given  bail,  are  not  to  oe  encouraged  (Moers  v.  Morro  d  Martin^  17 
How.  280;  8  Abb.  257 ;  29  Barb.  861). 

e.  On  an  appeal  from  an  order  denying  a  motion  to  vacate  an  order  of  ar- 
rest, the  objection  that  the  affidavit  on  which  the  order  of  arrest  was  granted 
was  made  on  information  and  belief,  can  have  but  little  wei^t  with  the  ap- 
pellate court,  where  the  principal  allegations  in  such  affidavit  are  not  ex- 
plained or  denied  ( Union  B'k  v.  Mott,  9  Abb.  106 ;  17  How.  854). 

d.  The  court  at  general  term  on  appeal  from  a  judgment,  cannot  conilder 
whether  an  order  of  arrest  in  the  action  was  properly  granted  (ii0ii  v.  WuL  % 
Bosw,860).  f    1-/5  V  ^ 
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Chaptbb   n.* 
daim  and  Ddwery  qf  Personal  Property. 

BMOnoB  806.  Claim  of  deUvery  of  personal  property. 

207.  Affidavit  and  its  reqoiBites. 

206.  Bequisition  to  aherin  to  take  and  deliver  the  proper^. 

209.  Security  by  plaintiff. 

210.  Exception  to  snreUea. 

211.  Defendant,  when  entitled  to  delivery. 

212.  Jnstilication  of  defendant's  soreties. 
218.  Qualification  and  Justification  of  suretiea 

214.  Ftoperty,  how  taken  when  concealed  in  bonding  or  en- 

closare. 

215.  Property,  how  kept 

216.  Claim  of  property  by  third  person. 

217.  Notice  and  affidavit,  when  and  where,  to  be  ffled. 

{  206.   [181.]   (Am'd  1849.)    Delivery  ofjpersonal  property. 

The  plaintiff,  in  an  action  to  recover  the  possession  of  per* 
sonal  property,  may,  at  the  time  of  issoinp^  tiie  summons,  or  at 
any  time  before  answer,  claim  the  immediate  delivery  of  such 
property,  as  provided  in  this  chapter. 


*  «.  The  provinons  of  this  chapter  are  a  substitate  fbr  the  former  action  of 
replevhi  (BoberU  v.  BandaU,  5  How.  827 ;  3  Sand.  707;  BochodL  v.  Baundon,!^ 
Barb.  481;  OAapp0{  v. /8X»n7i^,  6  How.  889 ;  iS'A;  <7f  .PVotuv  v.  Carpenier,  4^  K\^. 
51;  NichoU  v.  Mieihad,  23  N.  T.  269).  And  in  contingendes  not  pro- 
vided for,  the  former  practice  in  the  action  of  replevin  must  be  resorted  to 
(Broekwav  v.  Bumapy  16  Barb.  814;  Wiison  v.  Wheeler,  1  Code  Rep.  N.  8.  402; 
6  How.  49). 

/.  The  object  of  the  proceeding  under  this  chapter  is  the  recovery  of  the 
property  in  specie;  and  if;  before  action  brought,  the  defendant  unconoitionally 
off^  to  restore  the  property,  the  object  is  already  attained,  and  the  proceed- 
ing under  this  chapter  is  unnceessary.  Such  an  offer  is  eqidvalent  to  a  tender 
before  action  brought  {Scmage  v.  Pemns,  11  How.  17). 

g.  In  Wilson  v.  Whed&r  (supra),  the  question  arose  whether,  in  an  action  for 
the  recovery  of  the  possession  of  personal  property,  where  the  property  has 
been  delivered  to  the  plaintiff,.and  the  defendant  has  answered,  the  plaintiff 
can  discontinue  on  payment  of  costs  merely ;  and  it  was  held  he  could  not 
If  in  such  a  case  the  plaintiff  neglects  to  proceed  before  iseuey  the  defendant 
may,  under  section  274,  have  judgment  for  a  dismissal  of  the  complaint,  for  his 
oosts  and  a  return  of  the  goods ;  or,  if  the  neglect  to  proceed  is  after  issue,  the 
defendant  may  notice  the  cause  for  trial  under  section  258,  and  have  a  dismis- 
lal,  verdict,  or  judgment,  as  the  case  may  require  (Schroeder  v.  KoMenback;  6  * 
Abb.  66).  An  order  that  the  complaint  be  dismissed  unless  the  plaintiff  brinf 
the  cause  to  trial  within  a  specific  time,  is  improper  in  such  a  case.  (Id^ 
Or  if  the  plidntiff  serves  notice  of  discontinuance  at  any  stage  of  the  action. 
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4.  **  IhiM  rBTOedr  otn  b»  witotaiwed  •gaJaat  a  party  who  hag  not  in  fibci  or 
in  law  the  possession  or  control  of  thq  property  claimed  *'  {Ifiehola  v.  Mtehad, 
'28K.  T.  269;8ee,A?ntra,A36ertey.  itoTi^XSSand.  707;8Gode  Rep.  190;  0 
How.  827;  i2^*7ittiy.  ^^/6,1  Ck)de  Rep.  N.  8.  219:  IE.  D.Smith.  256;  .BhNsI^ 
iMiy  V.  Bumap,  12  Barb.  $47;  8  H<#w.  188 ;  reversed  16  Barb.  809 ;  Savage  v. 
Bfrkini,  11  flow.  17;  N<uh  v.  Fredmcks,  12  Abb.  147). 

&  A  plaintiff  has  his  election  to  proceed  under  this  chapter  to  recover  pos- 
sesion of  the  property,  or  to  recover  damages  for  the  taking*,  or  detention; 
and  having  made  his  election,  he  most  abide  by  it  He  cannot  have  the  de- 
f<9iidant  arrested,  and  have  a  delivery  of  the  property  too,  pending  the  litiga- 
tion. The  plaintiffs  course  is,  to  pursue  the  proceedings  pointed  out  in  this 
chapter;  and  if  the  property  cannot  be  found,  and  the  case  is  within  section 
179,  tub.  3,  to  obtain  an  order  of  arrest ;  but  in  that  case  he  cannot  afterward! 
obtain  possession  of  the  property,  pending  the  action  (Ohappd  v.  SHnneT,  6 
How.  838). 

c  The  owner  of  goods  unlawftilly  seized,  under  a  warrant  a^unst  another 
person  for  non-payment  of  a  tax,  may  take  proceedings  of  "  clami  and  deliy- 
eiy  *'  fttf  such  goods,  notwithstandhig  2  Rev.  Stat  522,  providhig  that  replevin 
diall  not  lie  for  goods  taken  for  a  tax  {StockweU  y.Vietch,  15  Abb.  412). 

4,  A  warehouse  entry,  if  evidence  of  the  title  of  its  possessor  to  the  goods 
nUeh  it  describes,  is  aa  pnmerly  the  subject  of  an  action  for  its  delivery,  as  a 
cortificata  of  stock  or  bill  of  exchange.  And  in  an  action  to  compel  the  deliv- 
eiy  of  a  document  hi  writing,  the  court  will  not  set  aside  the  proceedings  up- 
on the  ground  that  Uie  paper,  upon  its  face,  has  no  value,  if  evidence  to  prove 
vahiemay  be  given  upon  the  trial.  The  question,  whether  value  can  be 
shown  by  extrmsic  proof,  is  a  question  of  law,  which,  when  the  documani  ia 
aal  forth  in  the  complaint,  or  is  annexed,  ia  proper  to  be  raiaed  by  a  demufrar 
(JTMlUra  V.  WiOiams,  1  I^er,  697). 

«.  See  note  to  aubdiviaion  8  of  aection  179. 


§  2&i,  [182.]  Affidavit  and  its  requisites. 

Where  a  delivery  ia  claimed,  an  affidavit  mnst  be  made  by 
the  plaintiff,  or  by  some  one  in  bia  behalf,  showing,     * 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  deacribing  it),  or  is  la¥^ully  entitled  to  the  po66e»- 


the  defendant  may  accept  it,  and  sue  on  the  undertaking  given  by  the  plaintiff 
on  procuring  the  delivery  of  the  property  to  him. 

/.  The  actions  for  injuries  by  force  to  property,  lind  claims  to  recover  the 
poaaession  of  personal  property,  are  different  causes  of  action.  Those  actions 
arc  what  were  formerly  known  by  the  respective  names  of  trespoM  be  bonu 
atfiortaiis  and  replemn ;  and  these  actions,  under  the  present  as  well  as  the 
Iblnner  practice,  are  concurrent  actions,  the  same  state  of  facts  sustaining  the 
ae^n  in  dtlier  form ; — it  ia  the  Judgment  demanded  which  determines  to 
whodi  dass  it  belongs ;  and  where  the  complaint  asks  for  damages  and  not  for 
the  poesession  or  return  of  the  property,  the  action  comes  within  the  daaa 
which  was  formerly  denominated  trespass  (§  167,  sub.  6),  and  not  replevin  (§ 
167,  sub.  8) ;  and  therefore  the  plaihiiff  in  such  a  case  is  not  entitled  to  the 
benefit  of  the  proceedings  provided  by  this  chapter  (Spalding  v.  SpakUngy  1 
^Qo^  Rep.  64;  8  How.  297;  and  see  ifows  v.  Oreen,  8  How.  877). 

g.  Where  a  defendant  in  a  replevin  suit  is  entitled  under  the  pleadings  to 
tiy  the  title  to  the  property  replevied,  and  in  case  he  succeeds,  is  entitled  to  a 
i^om  of  the  sooda,  he  ia  Dpund  tp  try  the  title  in  such  suit  aod  take  a  Jodg-. 
ment  therein  for  a  return  or  the  value  of  the  fi:ood8,  and  he  cannot  forego  suoi 
ramedy  and  seek  redreaa  in  a  eroaa^^tloD  {JUeJFnigk^  v.  Dunhp,  4  Barb.  86). 
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sion  thereof  by  rirtne  of  a  Bpeeial  propwtj  diereiD,  the  fiietB  in 
respect  to  which  shall  be  set  forth  ; 

2.  Tliat  the  property  is  wrongfally  detained  by  the  defend- 
ant; 

3..  The  alleged  caase  of  the  detention  thereof,  according  to 
his  best  knowledge,  information;  and  belief;   . 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment^ 
or  fine,  pursuant  to  a  statute ;  or  seized  under  an  execution  or 
attachment  against  the  property  of  the  plaintiff;  or  if  so  seisedy 
that  it  i(i,  by  statute,  exempt  from  such  seizure ;  and 

6.  The  actual  yalue  of  the  property. 

a.  Where  an  affldavU  stated  that  the  property  in  dispute  was  taken  hi  eze> 
catkm  by  the  sheriff  of  Niagara  county,  under  an  execution  agamst  the  prop- 
erty of  the  plaintiff,  and  stated  further  that  ''  the  property  was  exempt  firom 
seizare  on  such  execution/'  but  no  foots  were  stated  bringing  it  wiuin  any 
statutory  exemption,  on  motion  to  set  aside  the  proceedings,  the  court,  ffill, 
J.,  held  the  affidayit  insufficient  {9poWng  y.  Spaidinff,  8  How.  397;  t  0)de 
Rep.  64).  Gridley,  J.,  in  a  subsequent  case  held,  that  where  property  has  been 
seized  under  an  execution,  the  affidavit  must  "show  **  that  the  property  is  by 
statute  exempt  from  su6h  seizure  {Rob&rts  y.  WtOard^  1  Code  Rep.  100).  And 
the  ftct  of  such  exemption  is  suffidently  "*  shown  ^  by  "  an  allegation  **  thai 
the  property  is  so  exempt ;  but  an  allegation  of  the  par^v  that  ''he  belieyea  ** 
the  property  is  so  exempt,  is  insuMcient,  unless  it  be  added  that  such  belief  is 
(bunded  on  a  knowledge  of  the  law  or  the  advice  of  counsel  cognizant  of  all 
the  fkcts  of  the  case.  {Id^  An  affidavit  by  the  plaintiff  that  he  is  the  '*  own- 
er** of  the  property  is  sufficient,  without  setting  out  the  fBuCts  proving  such 
ownership  (.  urns  v.  Robins,  1  Code  Rep.  03.  See  also  Vandenburg  y.  VaXkBf^ 
bwrg,  8  Barb.  317).  Where  the  substance  of  the  affidavit  was  that  the  plaintiff 
was  entitled,  iCs  against  his  co-partner,  to  the  exclusive  possession  of  the  prop- 
erty claimed  by  Wrtue  of  the  articles  of  co-partnership  betwe^i  tiie  plaintiff 
and  defendant.  On  motion  to  set  aside  the  proceedings,  and  objection  taken 
to  the  affidavit,  the  court  said,  '*  This  affidavit  does  not  meet  the  requirements 
of  the  section.  The  fects  should  be  so  shown  as  that  the  court  can  say  upon 
these  factfl^  and  the  best  apparent  evidence  of  these  picts,  that  a  q>ecial  prop- 
erty and  nght  of  possession  are  made  out  If  it  appears  that  the  evidence  of 
the  &cts  rests  in  a  writing,  that  must  be  set  forth  as  the  basis  of  the  oondii- 
sion,  the  substituted  conclusion  of  the  plidntiff  tiimself  will  not  do"  {Depm  t. 
Leal,  3  Abb.  186). 

b.  On  a  motion  to  set  adde  the  proceedings,  the  court  may  give  the  plaintiff 
leave  to  amend  his  affidavit,  or  introduce  new  affidavits.  This  poww  may  be 
poperly  exercised  in  a  case  where  what  is  to  be  supplied  is  an  inBtrument  r»- 
ferred  to  in  the  original  affidavit  and  matters  purely  explanatoir  of  the  fiusti 
therein  stated,  introducing  no  new  substantive  matter.  {H,)  An  appearance 
in  the  action  or  obtaining  a  re-delivery  waives  any  irregularis  in  the  affidavit 
\IA.;  Byde  v.  Pwttmon,  f  Abb.  348;  WUetmMin  Inmrance  Oo.  Bank  y.  HoUt,  S3 

ow.  404). 


§  208.  [183.]  Beqtdaiiion  to  sheriff  to  take  and  deliver  the 
prGperty. 

The  plaintiff  maj,  thereupon,  hj  an  indoniement  in  writing 
upon  the  affidavit,  require  the  sheriff  of  the  conntj  where  the 
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property  claimed  maj  be,  to  take  the  same  from  the  defendant 
and  deliver  it  to  the  plaintiff. 

§  209.  [184.]  (Am'd  1849.)    Skouriiy  byplainHf. 

ITpon  the  receipt  of  the  affidavit  and  notice,  with  a  written 
undertaking  execfuted  by  one  or  more  snfflcient  sureties  ap- 
proved by  the  sheriff,  to  the  effect  that  they  are  bound  in 
double  the  value  of  the  property,  as  stated  in  the  affidavit  for 
the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  shall  forthwith  take  the  prop- 
erty described  in  the  affidavit,  if  it  be  in  the  possession  of  the 
defendant  or  his  agent,  and  retain  it  in  his  custody.  He  shall 
also,  without  delay,  serve  on  the  defendant  a  copy  of  the  affi- 
davit, notice,  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken ;  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion. 

a.  The' sheriff  must  indorse  his  approval  on  the  undertaking  {Burm  y,  Rob- 
bins^  1  Code  Rep.  S2).  The  undertaking  can  be  altered,  with  the  consent  of 
the  surety,  {lb,)  On  sufQcent  cause  being  shown,  further  time  may  be  allowed 
for  the  sureties  to  Justify^.  (lb.)  Where  the  undertaking  was  signed  by  one 
Graham,  who  was  described  in  the  body  thereof  as  the  surety,  and  also  by  the 
plaintiff,  whose  name  was  not  mentioned  in  the  body  of  the  undertaking, — 
hdd,  that  the  sheriff  might  erase  the  plaintiff's  name,  and  if  he  orifinaUy  re- 
quired two  sureties,  the  name  of  another  surety  miflfat  be  added,  (lb,)  if  an 
andertaking  be  not  executed  and  delivered  to  the  sheriff,  the  prooeedinss  wiU 
oe  irr^B^ilar.  It  is  not  hi  the  power  of  the  sheriff  to  dispense  with  the  un- 
dertakmg  (18  Wend.  521). 

b.  Where  a  foreign  corporation  is  plaintiff,  the  undertaking  pursuant  to  this 
section  dispenses  with  the  security  required  by  the  revised  statutes  (Wiiooruin 
Im,  Oo,  Bk  V.  Hdbb%,  29  How.  494) ;  and  where  an  hi&nt  is  ph^tiff  his  guar- 
dian may  be  surety  (Anon.  2  Hill,  417). 

b.  An  assignment  by  a  defendant  who  prevails  in  an  action  of  claim  and  de- 
livery, of  the  judgment  and  all  moneys  to  be  obtained  bv  means  thereof,  vests 
in  the  assignee  the  defendant's  rights  upon  the  undertakmg  on  the  part  of  the 
pUdntiff  (.&tM2oin  v.  Ooleman,  8  Abb.  431). 

e. Where  a  third  person  on  behalf  of  the  plaintiff  executes  an  undertaking 
pursuant  to  this  section,  and  the  defendants  subsequently  obtain  a  judgment 
against  the  plaintiff  for  costs,  and  on  appeal  that  ludgment  is  afflrmea  with 
costs,  the  two  bills  of  costs  are  within  the  undertaking,  and  the  obligor  is  lia- 
ble therefor  (Tibbies  v.  (TG(mnai\  28  Barb.  588). 

d.  An  error  in  the  recital  in  an  undertaking  as  to  the  date  on  which  the  affi- 
davit was  made  held  not  to  vitiate  the  undertaking  {Syd$  v.  PttUentm^  1  Abb. 
248) ;  and  trnMSj  Uie  court  wiU  aUow  a  new  andertaking  to  be  ffiven  nwaapro 
tune,  when  the  one  given  in  the  first  instance  la  defective  (Nm^uid  v.  Wmrti. 
1  Barb.  20;  2R&,im). 
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4.  Tk»^te9mffcam  fm\y  Uike  ti»  pra^^orly  described  in  tte  aAdavit  of  tbe 
plaintiff  when  the  property  is  found  in  the  possession  of  the  defendant  himself 
or  of  his  agent  {King  v.  Ghrser^  4  Duer,  481).  Where  the  sheriff  took  possesstom 
of  property  claimed  by  a  third  party,  and  such  third  party  commenced  an 
acuon  against  the  sheriff  and  the  plamtiff  in  the  first  action  ror  such  taking,  to 
recover  possraston  of  the  same  property,  and  issued  a  reciuisition  to  the  coroner 
to  retake  the  property,  ffdd,  that  the  proceedings  of  claim  and  delivery  in  that 
action  were  irregular,  and  that  there  is  only  one  way  in  which  a  thira  party, 
claiming  goods  taken  by  the  slieriff,  in  proceedings  of  claim  and  deliyenr,  cao 
assert  his -claim,  and  that  is  pursuant  to  section  216  (Bdg&rton  y.  Aw,  o  Abb. 
169 ;  see  Stimpsan  v.  BeynoUts,  14  Barb.  606). 

a^  note  to  9§  dlO,  216, 428. 


§  2101  [185.]     Exception  to  sureties, 

Tlie  defendant  may,  within  three  days  after  the  service  of  a 
copy  of  the  affidavit  and  nndextaking,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fail  to 
do 'so,  he  shall  be  deeitied  to  have  waived  all  objection  to  them. 
When  the  defendant  excepts,  the  sureties  shall  justify  on 
notice,  in  like  manner  as  upon  bail  on  arrest.  And  the  sheriff 
shall  be  responsible  for  the  sufficiency  of  the  sureties,  until  the 
objection  to  them  is  either  waived  as  above  provided,  or  until 
they  shall  jnstify  or  new  sureties  shall  be  substituted  and  jus- 
tify. If  the  defendant  except  to  the  sureties,  he  cannot  reclaim 
the  property,  as  provided  in  the  next  section. 

6.  In  a  case  where  the  plaintiff  had  claimed  the  immediate  delivery  of  prc^ 
erty,  and  served  the  affidavit,  notice,  and  underteking,  required  by  §§  207, 206, 
and  200,  the  defendant  excepted  to  the  sureties ;  and,  they  omitting  to  Justify, 
the  defendant  moved  to  have  the  action  discontinued ;  the  motion  was  denied 
(MaaOey  v.  litUefiwn,  8  CJode  Rep.  80).  If  the  sheriff  has  taken  sham,  security, 
and  on  that  the  property  has  been  delivered  to  the  plaintiff,  or  for  want  of 
thai  the  defendant  has  been  arrested  and  hdd  to  bail,  the  plaintiff  is  entirely 
without  r^nnedy  except  the  responfflUility  of  the  sheriff.  (li,  Edmonds,  J.) 
• 

§211.  [186.]  (Am'd  1849.)  DefmdarU,  when  mHOed  to 
re-delivery. 

At  any  time  before  the  delivery  of  the  property  to  the  plain- 
tiflF,  the  defendant  may,  if  he  do  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  thereof,  upon  giving  to  the  she- 
rill  a  written  undertaking,  executed  by  two  or  more  suflScient 
sureties,  to  the  effect  that  they  are  bound  in  d<mble  the  value 
of  the  property,  as  stated  in  the  a£Sdavit  of  the  plaintiff,  for 
the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be  ad- 
judged, and  for  the  payment  to  him  of  such  sum  as  may,  for 
any  cause,  be  recovered  againat  the  defendant.  K  a  return  of 
the  property  be  not  so  required  within  tbvtte  dqrs  after  the 
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tidung  and  eerrioe  of  notice  to  the  defendant,  it  ahall  be  detiT- 

ered  to  the  plaintiff,  except  as  provided  in  section  216. 

a.  An  undertaking,  under  thiB  section,  is  not  invalid  because  taken  in  tke 
name  of  the  plaintiffin  the  action  (SHaek  v.S6aih,A  £.  D.  Smith,  95;  1  Abb 
331;  and8ee2>0db0rY.«AMiftm,16N.  T.443). 

b.  Where  the  defendant  claims  a  re-delivery,  and  gives  an  undertaking 
under  this  section,  which  undertaking  states  that  he,  defendant,  requires  a  re- 
turn of  the  property,  such  undertaking  is  competent  evidence  to  go  io  the  Jury 
to  diqm>ve  an  allegation  in  the  answer  that  the  defendant  does  not  detain  the 
property.  It  is  for  the  Jury  to  say  how  much  weight  such  an  undertaking  i^ 
entitled  to  (Bkick  v.  Faster,  28  Barb.  887). 

•«.  During  the  three  days  in  which  the  defendant  Inay  elect  whether  or  not 
he  will  demand  a  return  of  the  property,  the  sheriff  is  required  to  retain  the 
property  in  his  possession.  If  the  defendant  elect  to  demand  a  return  the 
dieriffis  still  to  retain  possession  until  the  defendant's  sureties  •l^stUV.unleai 
he,  the  sheriff,  is  willing  to  take  the  risk  of  such  justiflcation.  The  effect  of 
the  defendant's  demand  of  the  property  within  three  days  is,  not  to  entitle  the 
defendant  to  the  property,  but  to  prevent  a  delivery  to  the  plaintiff  (Orahatn 
T.<  1Mb,  18  How.  87<^  The  thiie  withhi  which  the  defendant's  sureties  are 
to  lu^ifV,  is  not  limited.    (ItL) 

a.  When  more  than  two  sureties  Justify,  the  whole  justification  must  be 
oqiilTaJent  to  two  sofllclent  sureties.    (Id.) 

«.  Where  three  sureties  iusti^  to  the  required  amount,  the  sheriff  cannot 
withhold  a  re-delivery  to  defenaant,  because  with  the  undertaking  was  de- 
Hvered  to  the  sheriff  an  affidavit  of  the  sureties  in  \^hich  they  deposed  to  being 
worth  a  less  sum  than  the  amount  required,  and  less  than  mat  in  which  th^ 
afterwards  Justified.  The  affidavit  Was  unnecessary  {Grant  v.  Booth,  21  How. 
354). 

/.  It  is  no  defence  to  an  action  against  the  sureties  that  having  been  ex- 
cepted to  they  fidled  to  Justify.  The  bringine  suit  on  the  undertaking  is  a 
wuver  of  the  exception.  Wnere  the  undertaking  is  to  the  party,  he  mav  sue 
on  it,  without  any  assignment  thereof  to  him  {Jjdeker  v.  Anderton,  89  Barb. 
846 ;  see  ante,  p.  191,  b,  c), 

ff.  There  is  no  provision  for  the  restitution  of  the  properj^  to  the  plaintiff 
after  its  redelivenr  to  the  defendant  under  this  section  (Hunt  v.  Mootrey,  10 
How.  478). 

h.  At  a^y  time  before  tho  plaintiff  is  entitled  to  the  delivery,  that  is,  at  anj 
time  within  the  three  days,  the  defendant  may  require  the  return  &c.  (WCann 
T.  Tfrnnpion,  18  How.  380). 

§  212.  [187.]  (Am'd  1849.)  Justification  of  defmdtmfs 
sureties. 

The  defendant's  sureties,  upon  a  notice  to  the  plaintiff  of 
not  lees  than  tn^onor  more  than  six  dayR,  shall  jnstifj  before  a 
judge  or  Justice  of  the  peace,  in  the  same  manner  as  upon  bail 
on  airest;  upon  such  justification,  the  sheriff  shall  deliver  the 
property  to  the  defendant  The  sheriff  shall  be  responsible  for 
the  defendant's  sureties,  until  they  jusHfy,  or  until  justification 
is  completed  or  expresdy  waived,  and  may  retain  the  property 
until  that  time;  but  if  tjbej  or  others  in  their  place,  fail  tojna- 
tify  at  the  time  and  pltea  appointed,  he  ahaU  ddiiarer  the  prop- 
erty to  the  plaint^. 
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Ow  Where  la  aa  action  for  the  delivery  of  personal  proper^  the  defendani 
has  been  arrested  under  an  order.pursuant  to  subd.  8  of  g  179,  and  has  giren 
the  undertaking  with  sureties  proyided  by  ^  211  for  delivery  of  the  property 
to  the  plaintiff  and  been  thereupon  liberated  from  arrest  and  the  process  re- 
tomed,  but  his  sureties  on  being  excepted  to  &il  to  Justify,  held,  that  in  sudi 
case,  the  sheriff  himself,  by  such  omission  became  liable  as  bail  (McKeneU  v. 
9miik,  87  How.  20). 


§  213.  [188.]  (Am'd  1849.)  QualifioaMona  and  justifioor 
iian  of  sureties. 

The  qaalifications  of  soretiee,  and  their  juetification,  shall 
be  as  are  prescribed  hj  eectioos  194  and  195,  in  respect  to  bail 
apon  an  order  of  arrest 

§  214.  [189.]  Property^  kow  taken  when  ocmoedled  in  build 
ing  or  inelosure. 

If  the  property  or  anj  part  thereof  be  concealed  in  a  bnild 
ing  or  inclosnre,  the  sheriff  shall  publicly  demand  its  delirery. 
If  it  be  not  delivered,  he  shall  cause  the  building  or  inelosure 
to  be  broken  open,  and  take  the  property  into  his  possession ; 
and,  if  necessary,  he  may  call  to  his  aid  the  power  of  his 
eounty. 

§  216.  [190.]     Property^  kow  kept. 

When  the  sheriff  shall  have  taken  property,  as  in  this 
ohapter  provided,  Jie  shall  keep  it  in  a  secure  place^  and  deliver 
it  to  the  party  entitled  thereto*  upon  receiving  his  lawful  fees 
for  taking,  and  his  necessary  expenses  for  keeping  the  same. 

b.  The  sheriff  is  required  to  use  more  than  ordinary  diligence  in  taking  care 
of  the  property  (Moore  v.  WetterveU,  21  N.  Y.  108). 

§216.     Claim  of  property  hy  third  person. 

If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  shall  make  affida- 
vit of  his  title  thereto  and  right  to  the  possession  thereof,  stating 
the  grounds  of  such  right  and  title,  and  serve  the  same  upon 
the  sheriff,  the  sheriff  shall  not  be' bound  to  keep  the  property 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff  on  demand  of 
him  or  his  agent  shall  indemnify  the  sheriff  against  such  claim, 
by  an  undertaking,  executed  by  two  sufficieiit  sureties,  accom- 
panied by  their  affidavit,  that  they  are  each  worth  double  the 
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value  of  the  property  as  specilied  in  the  affidavit  of  the  plain- 
tiff!, and  freeholders  and  hoaseholdere  of  the  county.  And  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent  shall  be  valid  against  the  sheriff  nnless  made  as 
aforesaid  ;  and  notwithstanding  snch  claim,  when  so  made,  he 
may  retain  the  property  a  reasonable  time  to  demand  such 
indenmity. 

a.  This  section  applies  only  when  thef  property  is  taken  by  the  sheriff  in 
the  proper  discharge  of  his  dnty,  and  not  when  the  property  is  wrongfiiUy 
taken  {King  v.  Oner,  4  Dner,  481 ;  see  note  to  section  2(w,  ante). 

§  217.     Notice  and  affidavit^  when  and  where  to  heJUed. 
J       The  sheriff  shall  file  tlie  notice  and  affidavit,  wtth  liis  pro-     > 
ceedings  thereon,  with  the  clerk  of  the  court  in  which  tlie  action   ^' 
/  is  pending,  within  twenty  days  after  taking  the  property  men- 
7  tioned  therein.   _ 


Chaptbb  nL 
Injunction* 

BwnoH  218.  Writ  of  injunction  abolished,  and  order  snbstitiited. 

219.  Temporary  injunction,  in  what  cases  granted. 

220.  At  what  time  it  may  be  granted. 

221.  Injonction  after  answer. 

222.  Security  upon  injunction.    Damages,  how  ascertained. 

223.  Order  to  show  cause  why  inj  unction  shonld  not  be  granted. 

224.  Security,  upon  injunction,  to  suspend  business  of  corpor 

ation. 
226.    Motion  to  vacate  or  modify  injunction. 
226.    Affidavits  on  motion.  ^ 

§218.  [191.]  Injunction  hy  order. 

The  writ  of  injunction  as  a  provisional  remedy  is  abolished, 
and  an  injnnction  by  order  is  substituted  therefor.     The  order 

h,  ♦  Injunctions  in  an  action  with  reference  to  their  duration,  are  of  two 
kinds— /^mptwary  and /noi.  The  temporary  injunction  issues  ft^<nv,  and  the 
final  injunction  contemporaneoutiy  with,  the  judgment  Injunctioils  also  issue 
in  special  cases,  as  in  proceedinp  supplementary  to  the  execution,  &c 
What  it  now  called  a  temporary  injunction  was,  before  the  code,  known  as  a 
prdiminury  injunction.  This  chapter  has  no  reference  to  final  injunctions 
The  grantinjT  or  refusing  a  final  injunction  was  always  a  matter  of  strict 
right,  depending  on  the  rules  of  equity,  and  these  are  in  no  wise  affected  by 
tms  chapter  (See  Linden  v.  Frita,  8  Code  Rep.  166 ;  a  C.  5  How.  188 ;  Haitard 
V.  Em%,  4  Sand,, 874;  N.  Y.  Ufe Im.  Oo.  v.  Supenietyre of  N,  F.,  4  Duer,  200; 
Willard's  Eq.  Juris.  348).  This  chapter  relates  solely  to  temporary  injunc- 
tions; these,  as  pralim&ary  injunctions,  were  fonnerly  granted  or  refbaed  in 
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mnj  be  made  by  the  court  in  which  the  action  is  brought,  or 
by  a  judge  thereof,  or  bj  a  county  judge,  in  the  cases  provided 
in  the  next  section;  and  when  made  by  a  judge  may  be  en- 
forced as  the  order  of  the  court 

a.  The  motion  for  an  i^ionction  may  be  made  at  a  general  term  (Draiu  t. 
JBudaan  R  R  Go,,  2  Code  Bep.  67),  and  in  certain  cases  before  a  county  Judge. 
Bee  section  403,  post, 

§  219.  [192.]  (AraM  1849.)    Injunction^  in  what  cases, 

[1]  Where  it  sliall  appear  by  the  complaint,  that  the  plain- 
tiff i^  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof^  consists  in  restraining  the  commission  or  continu- 
ance of  some  act  the  commission  or  continuance  of  which,  dur- 
ing the  litigation,  would  produce  injury  to  the  plaintiff;  or, 

[2]  Wlieu  during  the  litigation  it  shall  appear  that  the  de- 
fendant is  'loing,  or  threatens,  or  is  about  to  do,  or  procuring 
or  suffering  some  act  to  be  done  in  violation  of  the  plaintiff's 
rights,  respecting  the  subject  of  the  action  and  tending  to  ren- 
der the  judgment  ineffectual,  a  temporary  injunction  may  be 
granted  to  restrain  such  act. 

[3]  And  where,  during  the  pendency  of  an  action,  it  shall 
appear  by  affidavit,  that  the  defendant  threatens,  or  is  dbout 
to  remove  or  dispose  of  his  property,  with  intent  to  defraud  his 
creditors,,  a  temporary  injunction  may  be  granted  to  restrain 
such  removal  or  disposition. 

the  discretion  ot  the  cotirt  (PoUer  v.  Chapman,  Ambl.  99 ;  Roberts  v.  Anderson, 
2  Johns.  Ch.  R  202).  But  since  the  code  prescribes  the  cases  in  wliich  this 
species  of  relief  may  be  obtained,  at  least  in  the  cases  prescribed,  the  granting; 
or  refusing  a  temporary  injunction  can  no  longer  be  a  matter  resting  in  judi- 
cial discretion.  Yet  it  is  said  to  be  still  a  matter  of  discretion  {IPCaff&rtif  v. 
Qltteier,  10  How.  475 ;  Minor  v.  Terry,  6  id.  210;  Crocker  v.  Baker,  3  Abb.  188; 
Van  de  Water  v.  Kelsey,  2  Code  Rep.  3).  It  Is  considered  that  this  chapter 
very  materially  enlarges  the  class  of  cases  in  ^idiich  a  temporary  inlancUon 
may  be  allowed  {Cure  v.  Crawfifrd,  1  Code  Rep.  N.  8. 18;  5  How.  293;  Capet 
V.  Pttrker,  ib.  90 ;  Perkins  v.  Warren,  6  How.  341 ;  Maleomb  v.  JIfiZfor,  id.  456 ; 
Thompson  v.  Qmm's  of  Canal  Fund,  2  Abb.  248 ;  Reubens  v.  Jod,  8  Eernan, 
488 ;  Merritt  v.  Thompson,  3  E.  D.  Smith,  295).  But  it  cannot  be  construed  to 
create  new  rights  of  action  or  give  new  remedies  {Wordsteorih  v.  Lyon,  1  Code 
Rep.  N.  8. 163;  5  How.  468). 

b.  Ii^unction  can  only  go  against  a  party  to  the  action.— ( TTotem  y. 
i?Wfer,  9  How.  426:  1  Mad.  Ch.  Pr.  175,  8d  JiOnd.  ed.;  Willard*s  Eq.  Juris. 
842,  citing  tWowsY.  FeOms,  4  Johns.  Ch.  R  25;  WaUer  v.  Harris,  7  Pai^ 
167).  But  a  defendant  cannot  object  that  a  person  not  a  party  to  the  action 
is  enjoined  {Tradesmen's  Bank  v.  Merrit,  1  Paige,  302). .  The  court  will  dia- 
charge  the  injunction  as  to  such  person  on  his  application.  (Id.)  And  it  haa 
been  said  the  court  will  not  attach  him  for  disobeying  the  ii\janction  (Watson 
T.  i?Wfer,  9  How.  426). 

6,  Ii^imotion  not  retroactive. — An  ii\|iincti<m  is  nerer  retroactiye  {The 
FtopleY.  Albany RROo,\Si  Abb.  171). 
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a.  The  prorlKtcnfl  of  thii flMion  arefMfMiMM,  not  impmtHm  {firw» t.  1M- 
oiMrr^  ^  ffudaon  Omat  Co.,  19  Barb.  871). 

d.  To  authorize  an  injunction,  there  should  not  only  be  a  dear  Tiotation  of 
the  plaintive  rights,  but  the  rights  themaelTes  should  be  certain,  and  capable 
of  being  clearly  ascertained  (OmsUad  v.  LoonUB,  6  Barb.  158 ;  Willard's  Bq. 
Juri8.'fl2 ;  AndrfmUe  v.  Bov>ne,  4  Abb.  440 ;  15  How.  75 ;  Oroektfr  v.  Baker,  3 
Abb.  182J.  It  should  be  issued  with  caution  ( Woodward  v.  Harritf,  3  Barb. 
440} ;  ana  not  be  granted  in  every  case  in  which  the  plaintiff  brinm  himself 
witnin  the  letter  of  this  section.  Some  regard  should  be  had  to  the  nature 
and  extent  of  the  injury  which  the  plaintiff  would  suffer  if  the  injunction 
should  be  withheld,  ana  also  to  the  consequences  to  the  defendant  if  it  be 
granted  (Bruce  v.  Delaware  Cajud  Go,,  19  Barb.  371 ;  OaUatin  v.  Orienial  Bank, 
16  How.  258 ;  McCafferty  v.  Glatier,  10  id,  475 ;  Mace  v.  Tnieteeeof  Newburg,  15 
How.  101).  It  must  be  shown  that  defendant  is  about  to  do  some  specific  act 
in  violation  of  plaintiff's  rights  {Lewis  v.  Oliver,  4  Abb.  121).  An  u^ unction 
should  not  be  granted  ex  parte  unless  pressing  necessity  is  shown  (AndromUe 
v.  Bourne,  4  Abb.  440 ;  15  How.  75 ;  Bidfidd  v.  MiddUUm,  7  Bosw.  640).  An  in- 
junction should  only  be  granted  where  it  appears  by  the  complaint  that  the 

Slaintiff  is  ^titled  to  the  relief  demanded,  and  where  also  it  appears  by  afi9- 
avit  that  roffldent  grounds  exist  therefor  (Vbteler  v.  Bums,  7  Bosw.  OS'O- 
c.  It  is  no  ground  for  refusing  an  injuction  that  the  plaintiff  shows,  in  addi- 
tion to  the  mc\&  entitling  him  to  the  injunction,  a  state  .of  facts  entitling  him 
to  an  order  of  arrest  (MeriU  v.  Thompeon,  3  E.  D.  Smith,  284). 

d  Injunction  by  defendant— To  enable  a  defendant  to  obtain  an  iiriono- 
tion,  he  must  serve  a  complaint,  &c.,  in  the  nature  of  a  cross-suit  (ThurAy  t. 
MXte,  1  Code  Rep.  88).  Except  in  cases  (not  very  probable^  where  the  defend- 
ant's right  to  an  injunction  appears  by  the  complaint,    (/d.) 

e.  Injunction,  how  served. — ^The  order  cannot  regularly  be. served  prior  to 
the  summons ;  the  summons  and  order  may  be. served  together  {LefflnffweU  V. 
Chaee,  19  How.  54).  Where  an  injunction  is  granted  bv  the  court,  and  not  by 
a  judge  out  of  court,  it  Ib  properly  served  by  a  pergonal  delivery  of  a  certified 
copy,  and  no  exhibition  of  the  original  order  is  requisite  (Mayor  of  N.  T.  v. 
(hmwr,  5  Abb.  244) ;  but  if  the  order  is  made  at  chambers,  the  onginal  mqst 
be  produced  and  shown  to  the  party  served  at  the  time  of  the  service,  unless 
the  court  make  an  order  to  dispense  with  personal  service  (8  Paige,  85).  Oth- 
erwise the  service  will  not  suffice  to  found  a  proceeding  for  contempt  (C^xieitiw- 
Um  V.  Webb,  6  Sand.  439 ;  Wateon  v.  FuUer,  9  How.  428 ;  Loomie  v.  Brown,  16 
Barb.  380 ;  contra,  see  Livingston  v.  Swift,  23  How  1).  An  injunction  directed 
to  a  municipal  corporation  is  properly  served  upon  the  mayor,  as  the  chief 
officer  of  such  corporation  (Daoie  v.  Mayor  of  New  York,  1  Duer,  486 ;  5  Sel- 
den,  277). 

f.  A  copy  of  the  papers  upon  which  an  injunction  is  granted,  must  in  all 
cases  be  served  with  the  injunction,  or  the  service  of  the  injunction  will  be 
set  aside  as  irregular  (Penfidd  v.  White,  8  How.  87 ;  LefflngweU  v.  Chave,  19 
Uow.  55).  The  object  of  requiring  service  of  a  copy  of  the  affidavit,  is  to  ap- 
prise the  defendant  of  the  facts  alleged  on  which  the  injunction  was  |B;ranted. 
(lb.)  Is  the  omitting  to  serve  the  affidavit  on  which  the  injunction  was 
granted,  such  an  irregularitv  as  releases  the  party  upon  whom  Uie  service  is 
made  from  the  duty  of  obedience  ?  SenMe,  that  It  does  not  Dam  v.  Mayor  of 
N.  Y.  (I  Duer,  461) ;  contra  WiUson  v.  FuJOer  (9  How.  426).  The  omission,'how- 
ever,  to  serve  the  papers  on  which  the  injunction  was  granted  does  not  entitle 
the  defendant  of  have  the  injunction  vacated,  but  only  \fi  have  the  service  set 
aside  (Ptmfield  v.  White,  8  How.  87). 

g.  Order  mnst  be  obeyed. — So  long  as  an  injunction  is  in  force  it  must  be 
obeyed,  notwithstandmg  it  may  have  been  improperly  or  irremdarly  iseued  (2 
Edw.  Ch.  R  188 ;  4  Paige,  444 ;  Smith  v.  Beno,  6  How.  124;  &nUih  v.  Auiign, 
1  Code  Rep.  N.  S.  137;  Krtm  v.  Hbgan,  2  Code  Rep.  144;  4  How,  225 ;  Da9i$ 
V.  Mayor  of  N.  Y,  1  Duer,  451 ;  5  Seld.  263 :  NeiOe  r.  Oebame,  15  How.  81). 
And  an  injunction  directed  to  a  corporation  is  operative  iqid  binding,  not 
only  on  the  oorp-^ration  itsdi;  bat  upon  every  person  whose'  personal  action 
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M  a  member  or  officer  of  the  corporate  body  it  seeks  to  restrain  or  oontroL 
(Id,)  Bat  service  of  the  inlunction  order  on  a  person  not  a  party,  and  to  whom 
the  order  is  not  directed,  does  not  operate  to  bind'him  by  the  injunction.  Its 
utmost  effect  is  as  a  notice  (BdmongUm  v.  MeLtnid^  19  Bsu*b.  856) ;  and  9iaM$ 
he  cannot  be  attached  for  disobeying  it  ( TFa<«w  v.  Ftdhr^  9  How.  426).  Where 
an  iuj  unction  against  the  further  prosecution  of  a  legal  proceeding  is  served 
upon  the  promovent  therein,  it  is  his  dut]^  not  only  to  refitdn  from  taking  any 
further  active  part  in  the  proceeding  enjoined,  but  also  to  direct  the  officers 
of  the  court  and  others  who  act  in  the  proceeding  at  his  instance  and  under 
his  control,  to  refhdn  from  any  further  steps  in  the  matter,  pending  the  con- 
tinuance in  force  of  the  injunction  {Mayor  of  N.  T.  v.  Conowr^  6  Abb.  344 ;  SL 
John^s  College  v.  Garter,  4  My.  &  C.  497).  A  party  restrained  by  injunction 
from  doing  a  particular  act,  cannot  stand  by  passive  and  see  the  injunction 
violated  by  his  partner  in  business  at  the  expense  of  the  partnership,  with- 
out being  guilty  of  a  contempt  {Neale  v.  Oftbome,  15  How.  81 ;  see,  however, 
llie  Feopie  v.  Albany  R.  R.  Go,,  12  Abb.  171 ;  FiM  v.  Chapman,  13  Abb.  820). 

a.  A  corporation  may  be  punished  for  contempt  of  an  ii\] unction  (The  People 
V.  Albany  R.  R.  Co.,  12  Abb.  171 ;  20  How.  358). 

b.  An  attachment  for  disobedience  of  a  judgment  enjoining  a  particular  act, 
is  a  proceeding  on  the  judgment,  and  will  not  be  granted  where  defendant  has 
M)p^led  and  given  security  staying  proceedings  on  the  judgment  (Hmoe  v.  Sear- 
ing, 11  Abb.  2S). 

e.  Review  of  order. — The  propriety  of  issuing  the  injunction  cannot  be  re- 
viewed on  appeal  from  an  order  granting  an  attachment  for  Uie  violation  of 
such  injunction  (Grim  v.  Orim,  1  E.  D.  Smith,  190). 

d.  An  appeal  from  an  order  granting  an  injunction  does  not  stay  the  operation 
of  the  injunction  pending  the  appeal ;  and,  notwithstanding  the  appeal,  an  at- 
tachment will  issue  to  punish  the  party  enjoined  for  any  violation  of  the  in- 
junction (Stone  V.  Garlan,  3  Code  Rep.  103). 

e.  Bfifect  of  dismissal  of  complaint,  or  removal  of  cause. — ^Where  an  in- 
junction is  allowed,  and  the  complaint  is  subsequently  dismissed,  the  injtmc- 
tion,  ipso  facto,  falls  with  it.  Nor  can  an  appeal  restore  the  injunction.  It  can 
only  be  restored  by  a  reversal  of  the  judgment  But  where  an  appeal  has 
been  taken  from  such  judgment  of  dismissal,  the  plaintiff  can  appl^  to  the 
court  on  notice,  to  restrain  the  proceedings  of  defendant  until  the  decision  of 
Uie  appeal  (Bpyt  v.  Carter,  7  How.  140).  If  such  a  motion  is  granted,  it  is  in 
fact  the  granting  a  new  injunction.  A  new  imdertakinf  should  be  given,  as 
the  sureties  on  the  injunction  first  issued  are  discharged  (Town  of  Otulford  v. 
Cornell,  4  Abb.  220 ;  and  as  to  the  effect  of  a  discontinuance  of  the  action,  see 
Hope  V.  Acker,  7  Abb.  808 ;  Hoyt  v.  Carter,  7  How.  140 ;  Dunkin  v.  Laiwrenee,  1 
Barb.  447).  On  the  removal  of  a  cause  from  the  State  court  into  the  circuit 
court  of  tne  United  States,  where  there  is  an  ir^uneUon.  the  order  for  removal 
may  provide  that  it  (the  order)  shall  not  operate  of  itself  to  dissohe  the  injunc- 
tion (Liddle  y.  Thateher,  12  How.  294). 

/  Note  to  paragraph  1.— To  authorize  an  injunntion  under  the  first  divis- 
ion of  this  section,  the  complaint  must  contain  a  demand  for  it  as  part  of  the 
relief  sought  (Hot)ey  v.  MeCrea,  4  How.  31 ;  Olsen  v.  Smith,  7  td  481 ;  Vineent 
V.  IRng,  13  id.  239).  It  is  not  enough  to  show  that  the  continuance  of  the 
acta  complained  of  will  do  him  an  injury ;  he  must  also  show  that  it  is  a  case 
in  which  he  will  be  entitled  to  final  teWeS  (Coming  v.  TVoy  Iron  and  NaU  JPhb- 
tory,Q  How.  S9:  Wardv.  Dewey,!  ib.  17;  0<x^r  v.  ^a*er,  3  Abb.  182 ;  Words- 
ijoorth  V.  Lyon,  6  How.  463 ;  HarU  v.  Harvey,  32  Barb.  55 ;  1 0  Abb.  322) ;  and  there- 
fore an  injunction  cannot  be  granted  to  restrain  the  doing  of  acts  in  relation 
to  property,  in  respect  to  which  acts  or  property  no  final  judgment  is  prayed 
{Ihuee  V.  Thompson,  8  How.  475).  Where  the  complaint  claimed  that  one  de- 
fendant purchased  a  bale  of  goods  of  the  plaintiff  with  intent  to  defraud 
him,  and  afterwards  sold  the  ffoods  to  the  other  defendant ;  and  charged  the 
latter  with  knowledge  of  the  fraud ;  and  daimed  the  amount  of  the  goods,  and 
that  the  defendants  were  insolvent, — was  held  to  be  a  case  for  an  injunction  to 
restrain  the  sale  or  disposition  of  the  goods  by  the  defendants  during  the  lit^ 
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lgation(lfofixw}dT.Jfiaw',«H<>w.466;  J»K^  See 

epparently  eontray  Bitibtm  y.  Jbd^  8  Kernan,  488.  • 

a.  Note  to  paragraph  2.— An  iDJunction  under  this  provision  can  only  be  for 
acts  done  or  threatened  pending  the  litigation  (SeabriiM  y.  Lant,  9  How.  847 ; 
Makomb  y.  MUler,  6  id,  4o6) ;  see  however  MerriU  y.  2!Wips(m,  8  £.  D.  Smith, 
284),  and  the  acts  must  such  as  shall  "  tend  to  render  the  Judgment "  to  be  ob- 
tained "  ineffectual "  (Hov^y.M'Orea,  4  id.  81;  O&tfn  y.  Smiih,  7  ««.  481 ; 
Vincent  v.  King,  13  id.  289 ;  P««r  y  Alg&r,  18  Abb.  284 ;  VermUyea  v.  Fmn^ 

y«a,  14  How.  470).  Where  a  fVaudulent  transfer  ?ui8  been  made,  the  court  b 
not  authorized  in  an  action  by  a  simple  contract  creditor  against  the  debtor 
and  his  fraudulent  vendee,  to  restrain  the  latter  from  disposms  of  the  prop- 
erty (Beubens  v.  Jod,  3  Kernan,  488 ;  Bishop  y.  Halsep,  3  Abb.  wO ;  overruling 
Matt  V.  Ihmn,  10  How.  225 ;  and  probably  Dillon  y.  ifom,  6  How.  86 ;  but  see 
If.  T.  lee  Co.  y.  Jf.  West,  In$.  Co,  21  How.  296.) 

b.  In  an  action  by  a  wife  for  a  divorce  a  mensa,  and  for  maintenance,  the 
complaint  besides  stating  a  cause  of  action  allseed  that  defendant  tlireatened  to 
dispose  of  his  property,  and  refnove  from  the  Btate  without  providing  for  the 
plamtiff,  and  asked  that  he  should  be  restrained  from  so  doing,  an  injunction 
was  granted  ( Vermiiyea  v.  VermOyea,  14  How.  470 ;  0  Abb.  511). 

e.  Kote  to  paragraph  3.— A  mere  refbsal  to  pay  a  debt,  whether  the  defendant 
be  insolvent  or  not,  is  not  sufficient  cause  for  an  injunction  {7\mieroy  v.  Hind- 
marsh,  5  How.  437).  Nor  is  it  sufficient  that  the  defendant  threatened,  btfore 
the  action  was  commenced,  to  make  an  assignment  for  the  benefit  of  his  cred- 
itors. (/<^)  But  where  during  the  pendency  cfan  action,  it  shall  appear  by  af- 
fidavit, that  tlie  defendant  threatens,  or  is  about  to  remove  or  dispose  of.  his 
property,  with  intent  to  defraud  his  creditors,  a  temporaiy  injunction  may  be 
iBSQed  to  restrain  such  removal  or  disposition  {F&rkins  v.  Warren,  6  ttl  841 ;  Mai- 
comb  y.  MiUer,  6  itf.  456  \JIowy  v.  M'Grea,  4  id.  81).  But  such  a  remedy  by 
injtmction  is  only  applicable  where  the  act  is  threatened,  or  is  about  to  be  done, 
and  not  when  it  has  been  done.  (lb.)  Nor  is  a  plaintiff  entitled  to  an  injunc- 
tion in  such  case,  tmless  he  establishes  an  equitable  ground  for  Interference,  by 
tiiowhig  that  he  is  a  creditor,  or  that  he  will  be  injured  by  the  threatened 
fraudulent  transfer  (lb.)  An  injunction  ought  not  to  be  issued  on  such  aa 
application,  where  the  plaintiff's  demand  is  denied  on  oath  by  the  defendant, 
and  is  unsupported  by  any  evidence,  and  there  is  no  proof  that  the  pliUntiff 
has  any  interest  in  restrahihig  the  defendant  (lb.)  Where  the  legal  right  of  the 
plaintiff  is  denied  by  affidavit,  as  broadly  as  it  is  asserted,  the  application 
stands  upon  the  same  ground,  and  shall  be  governed  by  the  same  rules,  as 
where  the  whole  equity  df  a  complaint  Is  demed  by  the  answer.    (lb.) 

d.  The  effect  of  the  injimction  granted  under  this  part  of  the  section,  to 
AOt  10  restrain  anv  removal  or  disposition  whatever  of  the  defendant's  prop- 
&tf,  but  only  such  a  removal  or  disposition  with  an  intent  to  defraud  cre($- 
tors  (Brmost&r  v.  Hodges,  1  Duer,  609;  and  see  Pomeroy  v.  Hindmarsh,  6 
How.  85). 

e.  Oontiniiance  of  temporary  ii]ianction.--On  an  application  to  continue  a 
temporary  injunction,  the  court  will  inquire  whether  or  not  it  has  power  to 
irant  the  relief  demanded  (BarU  v.  Ba/rvey,  10  Abb.  322 ;  82  Barb.  55). 

/.  Trade  marka. — ^In  what  cases  and  uj3on  what  principles  the  court  will 
grant  an  h^unctlon,  to  protect  the  use  of  a  trade  mark,  see  Brooklyn  WJiite 
Lead  Co.  v.  Masury,  25  Barb.  417;  Babbs  v.  Francois,  19  How.  567 ;  Comsto^ 
V.  WMte,10Abb.  264n;  Bowe y.  Searing,  10  Abb.  264;  Partridge  y.  Menck,% 
Barb.  Ch.  R  101,  affirmed ;  see  4  How.  296 ;  1  How.  App.  Cas.  547 ;  Peterson 
V.  Bumphrey,  4  Abb.  894 ;  Fenn  v.  Bowles,  7  Abb.  202 ;  SMces  v.  Landgraff,  17 
How.  608 ;  Christy  v.  Murphy,  12  How.  77 ;  8amuel  v.  Buger,  4  Abb.  88 ;  18  How. 
842;  24  Barb.  1^ ;  WaUam  v.  Spmuse,  25  How.  866  Jurgensen  v.  Alexander, 
84  How.  269;  F^Mdge  v.  WeOs,  4  Abb.  144 ;  Feiridge  v.  Alerehant,  id.  156:  ex- 
plained, Garwin  v.  IMy,  7  Bosw.  222;  and  see  Boioard  v.  Benriques,  8  Sand* 
725 ;  Stone  v.  Oarian,  8  CMe  Rep.  67:  Msrrimaek  Mamtf.  Co,  v.  Qamer.A  £. 
D.8Biith,S87;2Ahl».dl84  TF<^«  v.  O^aioi^  lBHow.64;  WiOiamsY.Johm^ 
iiiKSBeavr.l;  (nofft  v.  OMfc,  S5  Baib.  76). 
26 
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0.  State  offioera.— Whenever  any  duty  shall  be  developed  by  law  npon  anr 
State  officer  or  board  of  officers,  no  iig  unction  shall  be  issued  to  restrain  such 
officer  or  board,  or  any  person  employed  by  them,  or  to  prevent  the  execution 
of  anv  such  law,  unless  the  same  be  mnted  by  the  supreme  court  sitting  in 
the  district  in  which  such  board  shall  be  located  or  such  duty  shall  be  re- 
quired to  be  performed  at  a  general  term  of  said  court  (Laws  of  1851,  ch.  488, 
§  iy  Before  hearing  aiiy  application  for  injunction  in  the  cases  specified  in 
the  preceding  section,  at  least  eight  days*  notice  of  the  time  and  place  of  such 
hearmg  shall  be  served  on  the  officer,  board,  or  person  against  whom  the 
application  shall  be  made ;  and  in  case  of  the  inability  or  omission  of  the  at- 
torney-general to  appear  and  defend  such  officer,  board,  or  person,  the  gov- 
ernor may  employ  counsel  to  perform  such  duty  in  place  of  the  attorney- 
general,  and  to  institute  any  appeal  or  other  necessary  proceeding,  who  shall 
have  the  control  of  such  defence  or  proceedings  and  the  governor  may  in  hit 
discretion  employ  counsel  to  assist  the  attorney-general  in  defending  such 
officer,  board,  person,  or  proceeding  (ift.,  §  2). 

b.  The  courts  cannot  einoin  the  acts  of  officers  of  the  State  who  are  pro- 
ceeding under  authority  of  a  law  of  the  State,  although  the  law  is  alleged  to 
be  unconstitutional  {Thompson  v.  CommWs  of  Canal  Fhind^  2  Abb,  248 ;  Ths 
People  V.  Draper,  14  How.  233).  Unless  the  acts  are  in  manifest  violation  of 
the  law,  or  in  bad  faith  (Hartioeli  v.  Armstrong,  19  Barb.  166 ;  and  see  Leigh  v. 
WeBtcrveU,  2  Ducr,  618 ;  PfmnU  v.  CommWs  of  Emigration,  1  Abb.  466 ;  12 
How.  1 ;  QiUe&pie  v.  Broaa,  23  Barb.  370;  Fitzpatrick  y.  Flagg,  4  Abb.  213; 
Bouton  V.  CUy  of  Brooklyn,  15  Barb.  375 ;  Mace  v.  Trustees  of  Newburgh,  15 
How.  161 ;  Blake  v.  City  of  Brooklyn,  26  Barb.  80 ;  FuOer  v.  Allen,  7  Abb.  12). 

c.  Municipal  corporation. — As  to  iiyunctions  against,  see  Whitney  v. 
'Mayor  of  N.  r.»  28  Barb.  233 ;  People  v.  Mayor  of  K  77,^  Abb.  253 ;  The  PiopXe 
V.  TJie  Mayor,  32  Barb.  102 ;  and  see  19  How.  155 ;  MUhau  v.  Sharp,  15  Barb. 
193;  17  id.  435 ;  28  id.  228;  8luyf>esanty.  Pears(dl,\^Btirh,  245;  Moi-ganY. 
Quaekenboss,  22  Barb.  72 ;  Baldwin  v.  City  of  Buffalo,  29  Barb.  896);  to  prevent 
improper  expenditures  of  city  funds  (De  JSaum  v.  Mayor  cf  N.  T.,  16  Barb. 
892*  Reynolds  v.  Mayor  of  Albany,  8  Barb.  597 ;  RoberU  v.  Mayor  of  N,  K,  6 
Abb.  41). 

d.  To  stay  proceeding^  in  another  action.— An  ir^unction  .will  not  bo 
granted  by  any  court  of  this  ^tate  to  stay  proceedings  in  an  action  in  the  same 
court  or  in  any  other  court  of  (his  State  of  co-ordmate  jurisdiction  or  6ourt 
of  the  United  States,  where  the  relief  sought  can  be  obtained  by  motion,  an- 
swer, or  otherwise,  in  the  action  sought  to  be  restrained  ifiowers  v.  Tidmadge^ 
16H0W.325;  Dedericky.  Hoysradl,  3  Code  Rep.  86;  4  How.  350;  Amdiy. 
WiUiams,  16  How.  244;  Bennett  v.  Le  Boy,  14  How.  178;  6  Abb.  55,  156; 
ConoDerv.  Mayor  of  N.  T,,  25  Barb.  514;  5  Abb.  293;  Winfiddy,  Baoon,M 
Barb.  155 ;  Wood  v.  Draper,  id.  265 ;  Chappel  v.  Potter,  11  How.  365 ;  Van 
Wageneny.  La  Farge,n  How.  16;  MoUy,  U.  8.  Trust  Co.,  19  Barb.  568; 
Tarrant  v.  Quaekenboss,  10  JIow.  244 ;  Hunt  v.  Farmers'  Loan  and  Trust  Co^ 
8  How.  416 ;  Grant  v.  Quick,  5  Sand.  612 ;  Barman  v.  Bemsen,  23  How.  174 ; 
Mariposa  Co.  v.  Garrison,  26  How.  448;  Phelan  v.  Smith,  8  Cal.  520;  BickeU 
V.  Johnson,  id.  84 ;  Bevalk  v.  Kraemer,  id.  66;  Chapman  v.  Hibbard,  id.  268; 
Grinnan  v.  Plait,  31  Barb.  828).  But  an  injunction  will  sometimes  be  allowed 
to  prevent  a  multiplicity  of  suits  ( Woodruff  v.  Fisher,  17  Barb.  224 ;  8  Abb. 
841;  7  wi.  69;  5  id.  410;  17  N.  Y.  608;  and  see  Mijior  v.  Webb,  10  Abb.  284), 

e.  A  court  of  this  State,  having  general  equitable  jurisdiction,  has  power  to 
eiyoin  a  party  to  a  suit  pending  before  it  from  suing  the  adverse  party  upon 
the  same  subject-matter  in  a  foreign  tribunal  (Field  v.  Holbrook,  8  Abb.  377; 
and  see  3  Abb.  20,  note  ;  WiUiams  v.  Ayrault,  31  Barb.  364). 

f.  Where  it  is  shown  that  a  justice*s  judgment,  regular  on  its  face,  was  ob- 
tamed  in  an  action  in  which  he  had  no  jurisdiction,  the  supreme  court  will 
grant  a  perpetual  injuction,  enjoining  all  proceedings  on  such  judgment 
{Cooper  y.  BaU,  14  How.  295 ;  see  Munn  v.  Worrall,  16  Barb.  221). 

g.  A  State  court  has  nojurisdiction  to  enjoin  a  judgment  of  the  drcnit  Court 
of  the  United  States  (irc£«0v.ra0rAi«9, 7  CraAch,d79;  niid  see  Phelan  y.&ni^ 
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8  Cal  590).    A  court  of  the  United  States  has  no  JnrMiction  to  o^oin  pn>- 
oeedinjra  in  a  State  conrt  (Digg*  y.  WoleoU,  4  Granch,  179). 

0.  Where  an  injunction  is  granted  to  restrain  proceedinn  pending  in  an- 
other court,  it  is  improper  to  enjoin  the  counsel  employed  In  Uiose  proctoed- 
ings,  unless  something  more  is  alleged  against  him  than  the  prosecution  of  his 
dienCs  rights  (Mayor  of  If.  T,  v.  Conover,  5  Abb.  252). 

QeeNewHat^R  R  Go.  y.  Schuyler,  8  Abb.  239;  MeOarthy  v.  P^ak$.  9 
Abb.  164). 
An  ix^unction  has  bean  allowed  :— 

b.  To  restnun  transfer  of  stock  in  a  mining  corporation  {Ths  Pbo^  y.  Parktr 
Vein  09.,  10  Hew.  187 ;  544;  Bogen  y.  Michigan,  dkc,R.R  Co.,  28  Barb.  540). 

6.  To  aid  an  action  for  recovery  of  specific  personal  property  (Brpttein  y. 
Berg,  13  How.  92 ;  Famiu  v.  Brown,  8  How.  60 ;  Hunt  y.  Moot/ry,  10  How.  478), 

d.  To  restrain  the  obstruction  of  water  courses  (Corning  y.  Troy  Iron  dNaU 
Factory,  6  How.  80 ;  89  Barb.  312)^ 

e.  To  restrict  the  use  of  demised  premises  to  the  terms  of  the  lease  (Howard 
Y.  Mis,  4  Sand.  809 ;  Dodge  y.  LambeH,  2  Bosw.  570 ;  Ogden  y.  Jonee,  id,  685). 

/.  To  restrain  publication  of  private  letters  (Wooleey  y.  Judd,  11  How.  49). 

g.  To  prevent  misappropriation  of  the  funds  of  a  moneyed  corporation  (Obr- 
p^Uer  V.  New  Haven  ti.  R.,  5  Abb.  277). 

A.  To  restrain  a  nuisance  interfering  with  private  rights  (Smith  v.  Loekwood, 
13  Barb.  209 ;  PIuBnix  v.  Commissioners  of  Emigration,  1  Abb.  466 ;  Wetm^n^  v. 
Story,  22  Barb.  414 ;  Dubois  v.  Budlong,  i5  Abb.  445 ;  Penniman  v.  i\r.  Y.  Bal- 
ance Co.,  13  How.  40 ;  and  see  Harrison  v.  Newton,  1  Code  Rep.  N.  8. 207 ;  Psck 
Y.  i?/d^,  3  Sand.  126 ;  Hudson  v.  Madison^  Eng.  Ch.  R  352 ;  MUhau  v.  5Aa^, 
7  Abb.  220 ;  28  Barb.  228 ;  Niagara  FaOs  Bridge  Co.  v.  Great  Western  B.  B  Co,, 
39  Barb.  212). 

i.  To  restrain  proceedings  under  act  to  abolish  imprisonment  for  debt  (^rmt 
Y.  Myriek,  1  Barb.  362). 

4,  To  restrain  a  divorced  husband  from  interfering  with  property  of  •tha 
wife  (Bflmes  v.  Holmes,  4  Barb.  295). 

k.  To  prevent  waste  or  iiOury  to  land  (Spear  v.  Cutter,  5  Barb.  486 ;  Bodgen 
Y.  Bodgers,  11  Barb.  596;  Johnson  r.WhiU,  11  Barb.  194;  Belyea  y.  Beamr, 
34  Barb.  647 ;  see,  however,  Fa»  Wye*  v.  AUiger,  6  Barb.  607). 

^  To  restrain  a  municipal  corporation  from  improper  use  of  the  public 
moneys  (Cftristapher  v.  Mayor  of  N.  F.,  13  Barb.  567). 

m.  To  prevent  fraudulent  disposition  of  property  (Mitchell  v.  Bettman,  25 
Barb.  408 ;  DUlon  v.  l£>rA,  5  How.  35 ;  see,  however,  Beubens  v.  Joel,  3  Keman, 
488). 

n.  By  a  stock  holder  against  a  company  (Hamilton  y.  Acce^y  Transit  Co,,  26 
Barb.  ft). 

<>.  By  a  tax-paver  to  restrain  a  contractor  with  the  City  from  violating  hit 
contract  (MeCaffeHy  v.  MeCabe,  4  Abb.  57 ;  Ketsey  v.  King,  32  Barb.  410). 

p.  To  prevent  tlie  removal  of  the  remains  of  the  dead  (Bichards  V.  Newest 
Dutch  Church,  11  Abb.  80). 

g.  To  restrain  proceedings  of  a  magistrate  out  of  court  (Mayor,  dc.,ofN.  T, 
V.  Cor,wver,  5  Abb.  253 ;  and  see  ii.  171). 

r.  To  restrain  a  creditor  from  proceeding  at  law  against  an  insolvent  cor- 
poration to  obtain  a  preference  (Oalway  v.  U.  S  Sugar  Boning  Company,  21 
How.  3l3). 

s.  To  stay  proceedings  on  an  execution  (Shaw  y.  Dwight,  16  Barb.  536),  or  on 
a  judgment  {:WaU  v.  ^gers^  2  Abb.  261 ;  CluU  v.  Potter,  37  Barb.  199). 

^.  To  restrain  a  railroad  from  removing  its  rails  (The  People  v.  Albany  R  R,- 
Co,,  19  How.  528 ;  11  Abb.  136). 

tf .  To  restrain  a  bishop  from  prosecuting  a  sentence  of  an  ecdedaatical  til»* 
bnnal  (Walker  Y.Wainwright,  16  Barb.  4S^ 

9,  To  restrain  an  individiiai  from  opening  a  road  to  thepr^udioe  of  a  loaft 
corporation  (Auburn  Ptank  Road  y.  Doutfiase^  12  Barb.  56^ 
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*a.  Merely  to  restrain  an  ttef  ctengerons  to  the  peace,  tnonls  or  welftre  nf 
Hie  oommtmity "  {WMtB^ t.  Jkidd,  11  How.  49 ;  Smith  v.  Loekmood,  18  Barii. 

^* 

ft.  To  restrain  proceedings  on  a  judgment  {WaU  y.  Bogen,  2  Abb.  dOl  *;  (7A4i|>- 
|W  V.  PoUer,  11  How.  865;  see,  however,  Ddbmm  v.  /terw,  1  Abb.  97 ;  3  Ker- 
nan,  166). 

c  To  restrain  the  puUication  of  proceedings  in  another  ^tion  ( Wood  y.  Mar* 
Hne,  3  Duer,  674). 

d.  To  restrain  the  disclosure  of  an  art  or  inyention  tatigfat  by  pluntiff  to  de- 
fimdant  under  an  oath  not  to  divulge  it  (Deming  y.  Chapman,  11  How.  882). 

«.  To  restrain  a  foreign  corporation  flrom  issuing  bonds  {Moger$  y.  Mkhiffaii 
B(niaL  RR,Co,,28  Bi&.  689). 

g.  To  restrain  State  oflBcers  proceeding  under,  a  State  law  {Thamp$m  y. 
OtmnMaum&n  <f  Oanai  Fund,  2  Abb.  248;  see  amie,  p.  402,  a). 

h.  To  restrain  a  railroad  company  from  cutting  its  road  (Baneus  y.  Atbartp 
J^&hn  R  R  Co,,  8  How.  70 ;  see,  also,  ffmto  v.  Long  liland  R  R,  18  Barb.  646^ 
i.  To  restrain  a  receiver  {WinJMd  v.  Bacon,  24  Barb.  156). 

J.  To  prevent  the  construction  of  a  sewer  in  a  public  street  by  a  municipal 
corporation  (Kelsey  y.  King,  82  Barb.  410). 

k  To  restrain  the  exercise  of  a  trade  contrary  to  a  covenant  with  a  spedfle 
penalty  fbr  a  breach  (Vincent  v.  KingAZ  How.  284).    It  would  be  otherwise 
if  BO  penalty  was  specified  {Id. ;  see  Eoiw  v.  Searing,  6  Bosw.  854 ;  soe  BeiMd 
'y.M&dkUHi,7Bo&w.6i'^). 

I  To  prevent  a  consequential  injury  from  a  lawfal  exercise  of  a  right  IWit- 
V.  jy.  r.Omt.RR  Co.,  18  Barb.  222). 

m.  To  restrain  the  collection  of  a  ^  ill^ly  imposed  (Wil$(m  v.  Mmor  of 
mT,l  Ahb.^;  Chmical  Bank  Y.  Mayor  ofN^r,,  id,  79,  y.  T.  14^^  Co. 

y.  if.  T.  Supeniton,  id.  250 ;  Limngi^n  v.  IloUertbeck,  4  Barb.  10;  Vmi  Rcnm- 
tor  y.  Kidd,  id  1*3^;  see,  however,  ivood  v.  Draper,  4  Abb.  822). 

H.  To  restrain  a  fbredosure  suit  {Tarrant  v.  Quackenboee,  10  How.  844;  see 
Orinnan  v.  Piatt,  81  Barb.  828 ;  Suequehatta  Bank  y.  Supertieon  of  Brooik,  25 
M.  Y.  812;.BhKfericA;y.  iS^>iftt,26Baib.  589). 

0.  To  protect  a  mere  nominal  interest  {Wetnore  y.  Storp,  8  Abb.  262 ;  281). 

p.  To  protect  a  claim  on  an  illegal  contract  {Bennett  y.  Amer.  Art  Union,  6 
Amd.  614). 

g.  To  restndn  the  continuance  of  the  use  of  the  signs  of  a  dissolved  firm  by 
the  firm  continuing  the  business  {BUerson  v.  Humphrey,  4  Abb.  894). 

r.  To  restrain  :a  municipal  corporation  from  payine  money  under  a  resolu- 
tion clidmed  to  be  Illegal  {Roberte  v.  Mayor  ofN:  K,  5  Abb.  41). 

i.  To  restrain  a  municipal  corporation  from  selling  its  real  estate  {BooeeeeU 
y.  Draper,  7  Abb.  108;  The  Psople  v.  Louber,  id.  158). 

I  To  restrain,  at  the  instance  of  an  individual  tax-payer,  an  act  ii^urioDs 
to^all  the  tax-payers  of  the  city  {Korft  v.  School  Trtuteee,  16  How.  14(^. 
•II.  To  restrain  the  imposition  or  collection  of  a  tax  or  of  an  assessment 
(soe  Bette  v.  (%  of  WmeBurg,  15  Barb.  255 ;  Wood  v.  Draper,  24  Barb.  187;  4 
Abb.  822;  14  How.  288;  Moccy.  Trustees  of  NMmrg,  15  How.  161;  Blake  y. 
City  of  Brooklyn,  26  Barb.  801 ;  Beck  v.  VUlage  qf  Bondout,  15  Abb.  48;  ifiimif 
y.#«yN0,8Barb.612;  Chemie(U  Bank  j.  Mayor  of  Jf.  Y^  1  Abb.  79;  and  see 
Laws  1858,  p.  97,  oh.  69 ;  MiU.  Ben.  Im.  Oo.  y.*aiiper.  ef  N.  T.,  f»  How.  414; 
89  Barb.  823^ 

«.  To  restrain  a  Judgment-debtor  from  compromising  toits  biOQgiit  to  oanod 
liNiittes  M  nsoriooa  ^bii^MM  y.  aiwti^  26  Barb.  6^ 

w.  When  the  real  ^ect  of  the  action  is  to  obltain  »  reyltw  of  afi«ild*s4»> 
4WHa<Z)MigilMiT.  AA0M&1&  ib^%Qodm9L.  148^ 
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tL  To  restrain  a  detadaal  from  obtaining  pajmeai  of  (Mli  doe  Mm  (Oal»- 
tin  ▼.  OrmUal  Bank,  16  How.  258). 

b.  To  restrain  the  lessee  of  an  inn  fk'om  discontinuing  to  keep  the  inn  open« 
as  he  had  covenanted  to  do  (Hooper  y.  Brodriek,  11  Simons,  47). 

0.  To  prevent  the  publication  of  a  libel  (BrandreA  y.  Lance,  8  Paige,  24 ;  % 
8wan&  43). 

<!.  Generally  where  the  injury  is  such  as  may  be  amply  recompensed  by  an 
action  for  damages  (Mankal  y.  PisUn,  12  How.  218;  Ibwnaend  y.  Tann§r,  87 
Mi  384;  2  CodeR.  0;  8pear  y.  OuOer,  2  Code  R  100;  4  How.  575). 

A  To  restrain  an  apprehended  trespass  {Ma^fpr  cf  N,  T.  t.  Ocmmr,  5  hJtAk 
171, 258 ;  see  WiUard  Eq.  Juris.  881). 

/.  To  restrain  interference  with  partnership. fund^  the  partnership  being 
denied ((?<m2<i»n^ y.  Ann,  4  Sand.  710;  see  Dunham  y.  J<¥rne,  8  Barb.  W; 
MimbrQi§  v.  Lawrme»,  22  How.  107 ;  18  Abb.  317). 

^.  To  restrain  summary  pcoceedin^  by  landlord  to  recover  possession  of 
demised  premises  (8miih  v.  Moffat,  1  Baro.  65 ;  Wordtworth  v.  Lyon,  1  Code 
Rep.  N.  6.  63 ;  4  How.  4^ ;  HyaU  v.  Burr,  8  How.  168 ;  Bokee  v.  ffammereUji, 
1«  How.  461 ;  Dttigan  v.  Hogan,  1  Bosw.  645 ;  Mc^rke  y.  H^Owi,  11  Abb.  87: 
SeeiMek  v.  McDonald,  11  Abb.  95 ;  21  How.  224).  Injunctions  were  allowed 
under  the  circumstances  of  the  cases  in  Oure  v.  Orattford,  1  Code  Rep.  N.  & 
68  ;  4  How.  463 ;  Fbrreeter  v.  Wilton,  1  Duer,  624 ;  Capet  v.  i\w-ib0r,  1  Ckxle  Rep. 
H.  a  90 ;  Valhtin  ¥.  deiynsU,  2  Abb.  121). 

h.  To  restrain  corporate  election  (Hartt  v.  Harvey,  82  Barb.  55 ;  10  Abb.  822^ 

i.  Where  plaintiff  had  commenced  an  action  and  issued  an  attachment  in 
another  action  (MOU  y.  Block,  30  Barb.  549). 

j.  To  restrain  police  officers  {torn  exercising  supervisicm  of  citiz^is  within. 
Um  sphere  of  their  duty  as  peace  officers  (Stenmm  v.  Kennedy,  15  Abb^  201). 

k.  To  try  the  right  to  office  in  a  religious  corporation  (Hartt  v.  Harvey,  10 
Abb.  822;  32  Barb.  65). 

i.  To  test  the  title  to  a  public  office  (The  People  v.  Draper,  4  Abb.  888 ;  14 
How.  288;  McCafferty  v.  Olaaer,  10  How.  475 ;  Lewie  v.  OUver,  4  Abb.  121 ; 
Mayor  oflf,  T,  v.  Conowr,  5  Abb.  171 ;  Mayor  of  N,  T.  v.  Fu^jg,  6  Abb.  29«)i 

m.  To  restrain  proceedings  of  commissioners  of  highways  {Ihateker  v.  Dut$m- 
bmry,  9  How.  82). 

n.  Where  the  rights  of  the  parties  were  undetermined,  and  an  injury  might 
b&  occasioned  to  one  party  (Oumee  v.  OdeH,  18  Abb.  264). 

o.  To  set  aside  a  iraudnlent  lien  on  property  attached  by  the  plaintiff 
{Brookey,  Stone,  11  Abb.  220;  19  How.  395;  MiUe  v.  Bhek,  80  Barb.  04^ 

p.  To  restrain  a  party  from  giving  his  services  to  another  (Frederieke  v. 
M^er,  18  How.  566;  1  Bosw.  227;  see  Sanquirieo  v.  Benedetti,!  Barb.  815; 
X«iia0yy.lVQm«',lDeGexM.^Q.6O4;16Bng.  Lawdi%  R  252;  BmOtt 
Ti.  ^0^1,21  How.  465$  EcmMin y.  Dimneford,  2  Edw.  Ch.  It  529;  Simbi0  t. 
Jtean,  6  Simons,  888). 

§  220.  [193.]  j1^  what  time  it  inay  he  granUcL  Copy  cffidck 
vit  tohe  served. 

The  injnnction  maj  be  granted  at  the  time  of  commencing 
the  action,  or  at  anj  time  Afterwards,  before  judgment,  npon 
its  appearing  satisfactorilj  to  the  court  or  judge,  bj  the  affida- 
vit of  the  plaintiff,  or  of  anj  other  person,  that  sufficioiil 
grounds  exist  therefor.  A  copj  of  the  affidavit  must  be  served 
wifli  the  injnnction.  , 

a.  Order  may  be  made  prior  to  aenrioe  of  enmrnona.— The  ii^un^pt 
oroer  me^  be  granted  bj  the* Justice  prior  to  the  service  of  the  summons;  to 
lie  served  therewith  (L^ngweU  y.  Chaee,  19  How.  54 ;  10  Abb.  472/.    It  b  Ml 
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indispensable  to  the  yalidity  of  ah  in|uiicti  n  order  that  a  complaint  ahonld 
precede  or  accompany  it  (MaUieeY.  Clifford^  16  Abb.  246) ;  in  other  cases  it  is 
said  that  an  injonction  order  cannot  be  mnted  on  affidavits  without  any  com- 
pliant (Mtyrgan  v.  Quackenbuth,  23  Barb.  76 ;  Ths  PeopU  v.  Thd  N.  Y.  Onnmon 
Pieas,  3  Abb.  181 ;  see  Olmstead  v.  Loomis,  6  Barb.  153 ;  Badger  v.  Wagstaff,  11 
How.  562).  As  an  injunction  can  be  granted  only  when  it  appears  by  the 
complaint  that  the  plaintiff  Is  entitled  to  the  relief  demanded.  There  must 
therefore  be  a  complaint  upon  which  to  found  the  motion  for  an  injunction 
{Morgan  y.  Quaekenboss,  22  Barb.  72).  But  if  the  motion  is  made  on  an  aJkUi^ 
vit  which  contains  all  the  requisites  of  a  complaint  it  is  sufficient.    (Id.) 

a.  The  ground  for  the  injunction  must  be  shown  by  affidavit  {MUUken  v. 
Oarey,  &  (S)de  Rep.  250 ;  5  How.  272) ;  but  a  complaint  in  which  the  allega- 
tions are  made  unqualifiedly,  t\6.,  not  on  information  and  belief  merely,  and 
the  allegations  of  which  are  sworn  to  be  true,  will  be  treated  as  an  affidavit  This 
seems  &e  result  of  the  decision  (Booms  v.  WM,  1  Code  Rep.  114 ;  Benaon  v. 
.WM*,ib.68;  Kr(nnv.  Hogan,2id,lU;  Minory.  Iferry,  6  How.  210 ;  BnuthY, 
Brno,  id.  126;  PmfieidY. WkUe,  Sttf.  87;  Woodruffs.  FiOusr,  17  Barb.  229;  Janea 
▼.  4tt&rbury,  1  Code  Rep.,  N.  S.,  87 ;  Letfy  v.  Ley,  6  Abb.  89 ;  S.  C.  16  How. 
395 ;  Badger  v.  Wageitaff,  11  How.  562) ;  but  the  ordinary  form  of  verification 
18  not  sufficient  for  the  purpose  (BcM^iote^  v.  EUan,  25  How.  862).  The  plaintiff 
cannot  make  out  the  cause  of  action  relied  upon  in  the  complaint  by  allegations 
in  his  affidavit  (Henie  v.  Long  Island  R  B,  Go.y  13  Barb*.  646). 

6.  An  injunction,  as  a  fi;eneral  rule,  will  not  be  allowed  on  mere  information 
and  belief  ((7a9n|>M2v.  Morrison,  7  Paige,  160;  Bank  of  Orleans  v.  Skinner^ 
9id  805;  1  Barb.  Ch.  Pr.  617;  Livingston  v.  Bank  of  N,  F.,  26 Barb.  804; 
Bo(yme  v.  Wetb,  1  Code  R  114;  8  flow.  327;  Pmeroy  v.  mndmarsh,  5  How. 
487 ;  Bateau  v.  Barnard,  12  k1  464 ;  and  authorities  collected,  Oroeker  v.  Baker, 
'  8  Abb.  188) ;  and  where  facts  are  stated  on  information  and  belief  the  sources 
of  information  and  grounds  belief  should  be  stated  {The  People  v.  Mayor  ofK 
Y.  9  Abb.  258) ;  but  the  &cts  may  be  shown  by  the  affidavits  of  any  person 
cognizant  of  them  (Bank  of  Orleans  v.  Skinner  9  Paige,  805.) 

e.  An  injunction  will  not  be  granted  after  a  demurrer  to  the  complaint  for 
not  stating  facts  sufficient  to  constitute  a  cause  of  action  has  been  sustained 
(Mowbray  v.  Lawrmee,  14  Abb.  160). 

d  After  an  application  for  an  injunction  has  been  denied,  an  application  to 
another  court  on  the  same  state  of  fiicts  is  improper  (Mai/or  of  Jf.  Y,  y.  Oonowr^ 
6  Abb.  252;  25  Barb.  514;  and  see  Ha/rringion  y.  Amencan  Inmtranoe  Go,,  1 
Barb.  244). 

See  note  to  section  226. 

§  221.  [194.]  (Am'd  1849.)    InjunoHon  after  answer. 

An  injunction  shall  not  be  allowed,  after  the  defendant  shall 
have  answered,  unless  upon  notice,  or  upon  an  order  to  show 
cause;  but  in  such  case  the  defendant  may  be  restrained,  until 
the  decision  of  the  court  or  judge,  granting  or  refusing  the 
injunction. 

See  note  to  section  228,  poit, 

§  222.    [195.]    (Am'd   1849.)      Security  upon   injunction. 
Damages^  how  ascertained. 

Where  no  provision  is  made  by  statute  as  to  security  upon 
an  injunction,  the  dourt  or  judge  shall  require  a  written  under- 
taking on  the  part  of  the  plaintiff,' with  or  without  sureties,  to 
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ih^  effect  that  the  plaintiff  will  pay  to  the  party  enjoined  ench 
damages,  not  exceeding  an  amount  to  be  specified,  as  he  may 
sustain  by  reason  of  the  injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto.  The  damages 
may  be  ascertained  by  a  reference,  or  otherwise,  as  the  court 
shall  direcc 

a.  Staying  prooeedingB  after  judgment — Where,  on  a  complaint  to  set 
aside  a  judgment  and  execution  on  the  ground  of  fraud,  the  comi^aint  prayed 
an  injunction,  and  an  injunction  was  granted  ex  parte,  by  a  justice  at  chambers 
on  the  execution  merely  of  an  undertaking  as  prescribed  by  this  section  with- 
ont  the  bond  or  deposit  reouired  by  the  revised  statutes  in  such  a  case— the  in- 
junction order  was  ordered  to  be  set  aside  unless  the  security  required  by  the 
revised  statutes  was  given  in  ten  days  {Oook  v.  Diekenon,  2  Sand.  6§1).  ''  The 
revised  statutes  (2  R  8. 189, 190;  §§  141  to  149)  require,  that  before  the  issuing 
of  an  injunction  to  stay  proceedmgs  in  a  personal  action,  after  judgment,  a  de- 
posit shall  be  made  of  the  amount  of  the  judgment ;  and  a  bond  with  sureties 
executed  for  the  payment  of  the  damages  and  costs  to  the  adverse  party.  Pow- 
er was  conferred  on  the  '  chancellor  *  to  dispense  with  the  deposit,  and  receive 
a  tofficient  bond  for  the  amount  of  the  judgment ;  and  when  the  ^ound  of  the 
injunction  is  that  the  judgment  was  obtained  by  actual  fraud,  *  the  chancellor  * 
had  the  power  to  dispense  with  both  deposit  and  bond.  These  provisions  are 
not  repealed  by  the  code."  (lb.)  See  Qee  v.  SouthtDorth,  10  Paige,  297 ;  IHcki^ 
T.  Oraig,  5  irf.  28a 

h.  It  is  not  necessary  that  a  judgment  creditor  of  an  insolvent  corporation 
who  Inrings  suit  for  an  injunction  to  restrain  other  creditors  of  the  corporation 
from  pro&eding  at  law,  and  for  the  appointment  of  a  receiver  and  an  equit- 
able distribution  of  the  corporate  assets,  should  give  the  bond  or  make  the 
deposit  prescribed  by  the  above  provisions  of  the  revised  statutes,  to  entitle 
him  to  the  injunction  prayed  ( HttUsMMon  v.  N.  T.  Central  Mia$,  2  Abb.  894). 

&  Superior  court  practice. — The  practice  in  the  superior  court  with  refer- 
ence to  security  on  grtoting  an  {injunction  was  declared  in  a  note  (1  Sand.  "JtM); 
1  Code  R  93)  to  be— 

**  1.  That  on  an  order  to  show  cause  why  an  injunction  should  not  be 
granted  with  a  restraint  in  the  mean  time,  the  judge  will  in  general  require 
security  to  the  defendant  for  damages,  as  in  the  code,  §  195  [now  222]. 

"  2.  The  plaintiff's  own  undertaking  will  not  be  received,  unless  he  will 
Iqstify  as  being  a  freeholder  or  householder,  and  worth  double  the  sum  sped- 
fled,  over  and  above  all  his  debts  and  liabilities. 

**  8.  When  a  surety  is  required,  his  justification  must  be  to  the  same  effect 

^  4.  When  a  plaintiff  residing  out  of  the  State  applies  for  an  injunction,  he 
must  furnish  an  undertaking  executed  by  a  remdeTU  surety.'* 

d.  Seomity.— An  undertaking  with  one  surety  would,  it  seems,  be  suflSdent 
(Ward  V.  WkUney,  4  Selden,  44^.  The  plaintiff  need  not  join  in  the  under- 
taking {LeffingweU  v.  Chaw,  19  How.  54 ;  10  Abb.  472)..  No  particular  form  of 
secunty  is  required ;  any  form  of  security  as  a  penal  bond  which  substantiaJlv 
complies  with  the  requirements  of  this  section,  will  suffice  {Episcopal  Ghurck. 
(if  Westchester  v.  Varian,  28  Barb.  644 ;  Toim  of  GuUford  v.  ComeU,  4  Abb.  220). 
An  attorney  may  be  a.  surety  (Ryckman  v.  Coieman,  13  Abb.  898).  The  under- 
ta^g  given  on  the  issuing  of  an  injunction  should  be  approved  by  the  judge 
and  filed  with  the  clerk  (§  428).  An  omission  to  file  the  undertaking,  if  done 
designedly,* will  entitle  the  defendant  to  have  the  injunction  dissolved ;  and, 
even  if  the  omission  be  by  oversight  or  acddent,  the  plaintiff  must  pay  the 
defendant  costs  ot  a  motion  to  have  Uie  injunction  vaca^  on  the  groimd  that 
the  undertaking  has  not  been  filed  ((fDonneO,  v.  McMtum,  8  Abb.  ^1 ;  Ls^ng- 
wsU  V.  Ohace,  5  Bosw.  704).  No  provision  for  a  reference  need  be  contained 
in  the  undertaking  (Higgim  v.  Atl^y  6  How.  80).    See  Rule  4 
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a.  Wibere  a  oorpwaliaii  liaviiig  avtbodly  t^«ae  and  bei  aiiQijl  opmrneoces  a« 
action,  and  ita  president,  for  t]ie  purposes  of  an  injunction,  executes  an  under- 
taking prescribed  by  this  section,  in  his  official  cliaractcr,  not  profoasing  toad 
as  agent  for  the  corporation,  the  undertaking  will  be  regarded  as  the  act  of 
the  corporation,  and  wiU  bind  it  and  not  the  oflScer  {Spis.  Ch  of  St.  Peter  r. 
Varian,  28  Barb.  044). 

b.  The  undertaking  is  for  the  benefit  of  all  the  defendants  enjoined,  whethiB? 
served  or  not  (GumberlanA  Goat  and  Iron  Co.  v.  Hoffman  Steam  Coal  Cq.  80 
Barb.  16). 

c.  If  the  sureties  in  the  undertaking  become  insolvent,  it  is  in  the  discretion 
of  the  court  to  order  other  sureties  to  be  substituted  ( WHieU  v.  StrinMT,  15 
How.  810). 

d.  Where  the  security  given  on  the  issuing  of  an  injunction  is  inadequate, 
it  is  ground  for  vacating  the  injunction,  unless  the  security  is  increased  O^yek' 
man  v.  Goleman^  21  How.  404). 

e.  The  foct  that  a  receiver  plaintiff  has  not  ^ven  adequate  security  oa  iiif 
appointment  as  receiver  b  no  ground  for  yacatmg  an  k^unction  obtained  bjr 
him  {Angel  v.  Salitifury,  19  How.  48). 

/.  A  defect  in  the  undertaking  is  not  ground  for  vacating  the  iidunetoi 
(WitHams  v.  iTofl,  1  Bland,  194). 

g.  Damages. — Where  the  plaintiff  during  the  progress  of  ttie  cause  Mmaa 
a  notice  upon  the  defendant,  waiving  the  injunction,  the  defendant  is  not  then 
entitled  to  an  order  of  reference  to  ascertain  his  damages^  because  the  eoivt 
must  ^^  finally  dedde  that  the  plmrUiffwas  not  entitled  thereto^  Until  diis  poial 
is  reached  in  the  progress  of  the  action,  the  application  for  a  reference  to  ascaiv 
tain  damages  is  premature  (Shearman  v.  N.  i.  Central  MiUSy  11  How.  209)l 
The  order  may  \ye  made  after  final  judgment  in  the  action  {Metho,  Chwrekstof  ^ 
N.  Y.  V.  Barker y  18  N.  Y.  463).  And  where,  m  the  progress  of  an  action,  an ' 
injunction  had  been  dissolved  on  motion  of  the  defendant,  and  a  report  of  a 
rcfferee  subsequently  made  in  fkvor  of  the  defendant,  but  no  judgment  had  baen 
entered  on  such  report — ^held  that  the  defendant  was  not  entitled  to  a  refer- 
ence to  ascertain  his  damages,  as  until  judgment  was  entered,  the  court  had 
not  finally  decided  that  the  plaintiff  was  not  entitled  to  the  ijojunction.  On 
enterinff  judgment  the  defendant  might  .then  move  for  a  reference  (Week»  v. 
Southwick,  12  id.  170).  Where  the  plaintiff  served  a  notice  that  he  discon- 
tinued the  action,  and  offered  to  pay  the  defendant's  costs.  The  costs  were 
adjusted  bv  consent  and  paid.  Afterwards  the  defendant  moved  on  the  notk» 
of  discontuiuance,  the'iiijunction  order  and  the  proceedings  in  the  action,  for 
an  order  that  the  action  be  discontinued  and  the  injunction  vacated,  theooort 
made  an  order  declaring  the  action  discontinued,  and  said  that  by  the  disconr 
^uance  the  injunction  would  cease  to' operate  {Hope  v.  Acker,  7  Abb.  808; 
see  Dunkin  v.  Lawrence^  1  Barb.  447;  uoyt  v.  Garter,  7  How.  140) ;  uid^IlM 
def(sndant  be  entitled  to  a  reference  to  ascertain  his  damages  {Garpent&f  t. 
Wt^hty  4  Bosw.  655).  The  reference  may  be  ordered,  although  not  provided 
for  in  the  undertaking  {logins  v.  Allen,  6  How.  30).  It  was  formerly  otiier- 
wise  {Gareie  v.  Sheldon,  8  Barb.  282). 

h.  In  CoaiM  v.  Goalee^  (1  Dner  664)  the  iijunotioii  was  dissolved,  on  laoli^n 
founded  upon  the  answer  and  affidavits,  and  the  plaintiff  discontinued.  On 
reference  to  ascertain  the  defendant's  dama|;es,  &e  referee  allowed  counsat- 
few  paid  by  the  defendant  in  procuring  the  dissolution  of  the  it^junction.  Th9 
court  held  the  allowance  proper.  (See  4  £dw.  Oh.  R.  292 ;  4  Paige,  440 ;  ft  id» 
116 ;  FUtpat/riek  v.  Flagg,  12  Abb.  180 ;  and  further  as  to  the  items  of  damage 
allowed,  see  WUde  v.  Joel,  15  How.  320 ;  BenneU  v.  Brmt^  20  N.  Y.  99).  gem* 
hie,  a  counsel  fee  in  the  cause  may  be  allowed  (Goreoran  v.  Judmn,  24  Kl  T. 
166 ;  see  contra,  Stitong  v.  De  Forest,.  15  Abb.  427)^ 

i.  Want  of  jurisdiction  in  the  court  over  the  subject  matter  of  the  actii» 
does  not  deprive  the  defimdant  of  the  right  to  damages  oa  the  undertakiaf 
given  on  the  issuing  of  the  h^unction  in  the  action  {Omdmiaad  Goal  Of,  Vk 
Mofman  Steam  Goal  Go.  15  Abb.  78;  89  Barb.  1^  A  defendant. who^  ohm 
an  injunction,  altiiouffh  never  served  tkereviFith,  k  enttttod  to  ruoov«rj|l# 
damages  he  sustahied  by  aoch  obedlnoe.  .  ijBi) 
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Hgii  OHmoi  he  held  Uabto  fi>r  dMwgoi  nsdUng  from  Uie  continuMce  oX  tti0 
injnnctioii  pending  an  appeal  from  an  order  vacaUng  it  (Hmm  «/  (7i»M^  ?. 
QymeU,  4  Abb.  2i20). 

6.  Where  a  referee  reports  the  fiu^  and  not  the  damages  which  the  de- 
fendants liave  sustained  by  reason  of  an  injnnction,  the  report  will  not  be  eon- 
firmed  (Taaks  v.  Schmidt,  19  How.  418). 

c  It  is  m  the  discretion  of  the  coart  ordering  the  reference,  to  direct  that 
the  sureties  hare  notice,  or  to  set  aside  the  report  upon  their  application 
{Meiho.  Churehe$0fy.  7.  r.  Barkfr,  18  N.  T.  468). 

d.  Semble,  the  court  cannot  direct  a  Judgment  to  be  entered  against  the 
fioreties  for  the  amount  of  defendant's  damages,  an  action  must  be  brought  on 
the  undertaking  (FUtpatriek  ▼.  Flagg,  12  Abb.  180 :  see  however  WmU  t. 
SoovO,  4  Abb.  4&). 

e.  The  report  of  the  referee  must  be  confirmed  by  the  court  before  any 
action  can  be  taken  on  it  (Oriffln  ▼.  8laU,  5  How.  906 ;  8  Ck)de  R  21S).  Form 
of  order  confirming  report,  see  8tnmff  v.  Db  Famt,  16  Abb.  427 ;  WUM  r. 
»»al,  4  Abb.  406. 

/.  Action  on  undertaking. — It  seems  that  the  undertaking  may  be  prose- 
eated  without  leaye  of  the  oomrt  (If.  T,  OmU,  In*,  Go.  v.  Saford,  10  How.  844 ; 
J3iggin$  v.  AJOerif  6  How.  80).  If  there  has  been  a  reference  to  compute  the 
damages,  the  report  of  the  referee  must  be  confirmed  before  a  motion  for 
leave  to  Me  on  Uie  undeiiaking  will  be  entertained  ( Origin  t.  BUxU,  6  How. 
a05r8CodeR.916;  and  see  WtZdtf  v.  Jo^j,  15  How.  820). 
^.  In  an  action  on  the  undertaking,  the  judgment  of  dissolution  is  con- 
.  crasive,  and  the  only  question  is  the  amonot  of  images  {fMdon  y.  Wkiimidi^ 
3  GaL  800;  MM0.  Okwrehei <tf N.  T.  v.  Borkir,  18  N.  T.  408). 

§  ass.  [196.]  (Am'd  1849.)  Order  to  $h&»  ifouse.  Bes^i^imi 
in  mean  time. 

If  the  conrt  or  judge  deem  it  proper  that  the  defeodaot)  or 
aoj  of  several  defendants,  should  be  heard  before  granting  the 
injunction,  an  order  may  be  made  requiring  cause  to  be  shown, 
at  a  specified  time  and  place,  why  the  injunction  should  not 
be  granted;  and  the  defendant  may,  in  the  mean  time,  be 
restrained. 

4  An  application  for  an  order  under  this  section  Ib  a  motion  (Baldwin  t. 
CV^f  cfBroMyn^  not  reported).  And  cannot  be  made  in  the  first  district  in 
aft  aetioQ  triable  elsewhera  (i&.)    See  note  to  secAioa  401. ' 

i.  Upon  an  order  and  lonporary  restraint  under  this  section,  secunjhr 
may  be  required  as  upon  the  allowance  of  an  Injunction  under  section  2S0 
tilStenrtfil  Ohu/rchu  (f  N,  Y.  y.  B^rk&r,  18  N.  Y.  468).  Whether  such  securltj 
m  isiperatiTely  reqwed,  or  is  in  the  diicreiion  of  the  tribunal  granting  the 
«rder,  fuerpf  (Id.) 

j.  On  motion  to  show  eauae  why  an  ii^unction  should  not  issue,  the  defend- 
ant may  read  in  opposition  to  the  motio^  the  affidayits  of  third  persons,  al- 
though he  has  put  m  his  answer  denying  the  whole  merits  of  tl;^  complaiBt 
The  answer  in  such  ease  is  only  used  as  an  affidavit  (Flannee  v.  Bairn,  i  Code 
R  110).  The  coort  will,  howeyer,  permit  the  plaintiff  to  put  in  affidayiU  in 
nfily  10  soeh  new  matter.  (iA.)  Where  a  temporary  injunction  ocder  had  besn 
granted  wpmrie,  and  notice  glyen  to  the  defendant  to  8tM>w  cause  why  the 
temporary  n^JiBiolleD  shouid  not  be  made  peRaanent,  the  defendant  on  tke 
leCnni  of  the  ^der,  showed  oaase  bgr  his  answer  to  the  oompdbint,  duly  yeii* 
iM,  and  also  hy  tha  afidacylla4)f  savenl  ptnona  in  siq>vi»ri  <^  the  answer. 
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Tlie  plaintifi'toooDtel  objected  to  aoT  aflldavltt  being  read  tai  rapport  of  the 
UMwer.  Bat  the  objection  was  oyemUed,  on  the  aothority  of  iSMMo  AOi,  F9- 
&VV  <2r,  ▼.  JVottAMOi,  9  Paige,  501  (i».) 

§  224.  [197.]    (AmM  1849.)    Security  upon  injunoUan  to 
Muspend  business  of  corporation. 

Ad  injunction  to  euspend  the  general  and  ordinary  boBiuesa 
of  a  corporation,  shall  not  be  granted  except  by  the  court,  or 
a  judge  thereof.    Nor  shall  it  be  granted  without  due  notice 
of  the  application  therefor,  to  the  proper  officers  of  the  cor- 
poration, except  where  the  people  of  this  State  are  a  party  to 
the  proceeding,  and  except  in  proceedings  to  enforce  the  lia- 
bility of 'stockholders,  in  corporations  and  associations  for 
banking  purposes,  after  the  first  day  of  January,  one  thousand 
eight  liundred  and  fifty,  as  such  proceedings  are  or  shall  be 
provided  by  law,  uuless  the  plaintiff  shall  give  a  written  under- 
taking, executed  by  two  sufficient  sureties,  to  be  approved  hy 
the  court  or  judge,  to  the  effect  that  the  plaintiff  will  pay  all 
damages  not  exceeding  the  suni  to  be  mentioned  in  the  under- 
taking, which  such  corporation  may  sustain  by  reason  of  the 
injunction,  if  the  court  shall  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.    The  damages  may  be  ascerlained  by 
a  reference  or  otherwise,  as  the  court  shall  direct 
Bee  note  to  section  222. 

§  225.  [198.]    Motion  to  vacate  or  modify  injunotion. 

If  the  injunction  bojgranted  by  a  judge  of  the  court,  or  by 
a  county  judge,  without  notice,  the  defendant,  at  any  time 
before  the  trial,  may  apply  upon  notice,  to  a  judge  of  the  court 
in  which  the  action  is  brought,  to  vacate  or  modify  the  same. 
The  application  may  be  made  upon  the  complaint  and  the  affi- 
davits on  which  the  injunction  was  granted,  or  upon  affidavits 
on  the  part  of  the  defendant,  with  or  without  the  answer. 

a.  ICay  an  ii^Jnnotion  be  vacated  ex  parta^SecUon  824  does  not  wptiir 
to  ii^unctions ;  and  they  can  only  be  vacated  or  modified  ptmnant  to  thia 
225th  section  {MULb  v.  lliurtby,  1  Code  Rep.  121).  But  in  Bru4se  v.  Ddawam 
and  Ihtd$on  Canal  Co.  (8  How.  440),  the  supreme  court  at  a  general  t^m  in 
the  third  district,  decided  that  soc^jon  824  of  the  code  applies  as  well  to  in> 
junction  orders  as  to  other  orders ;  that  the  special  provision  made  by  sec- 
tion 225  was  in  addition  to  the  powers  conferred  by  section  324,  and  not  in- 
t^kled  as  a  substitute  for  them ;  and  that  it  was  competent  for  a  Judge  to 
vacate  or  modify  an  iplunction  order,  without  notice ;  but  that  it  was  not  the  bet- 
ter practice,  and  should  never  be  done,  except  when  from  the  urgency  of  the 
case  it  was  necessaiy  to  euard  against  serious  loss,  which  sometimes  might  be 
ooeanioned  t^  the  delay  uiddent  to  serving  notica  The  court  may  in  the  fim 
faMtanoe,  in  its  discretion,  hear  motioiis  to  vacate  faaJunclkMi  orders  (Wiwtn^ 
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▼.  I\8ker,  17  Barb.  d8(^  The  proTirion  in  section  886,  thai  the  ^iplieation 
.  may  bo  made  to  a  Judge,  is  permisaiTe  merely,  and  does  not  abridge  the  gene- 
ral jurisdiction  of  the  court.  A  motion  to  dissolve  an  injunction,  made 
directly  to  the  court,  was  the  former  practice ;  and  although  it  was  usual  to 
apply  to  the  judge  granting  certain  orders  in  suits  at  law,  to  vacate  them,  Uiis 
oourt  has  power,  both  in  suits  at  law  and  in  equity,  to  vacate  any  order  made 

jiW     ^  '  — 


in  a  cause  by  a  Judge  out  of  court  (id. ;  and  see  Peck  v.  Torki,  24  How. 

a.  Qaestions  on  motion  to  ▼acate— "What  papers  may  be  used. — Upon  a 
motion  to  dissolve  an  Injunction  order,  ^ranted  during  Uie  pendency  of  an 
action,  under  the  last  clause  of  section  219,  the  only  question  to  be  considered 
is  that  of  fraudulent  intent  Affidavits  denying  the  debt  sworn  to  by  the 
plaintiff  cannot  properly  be  recdved.  The  effect  of  the  temporary  injunction 
that  can  alone  be  granted  in  such  a  case,  is  not  to  restrain  any  disposition 
whatever  of  the  defendant's  property,  but  only  such  a  removal  or  disposition 
with  an  intent  to  defraud  his  creditors  (Brewster  v.  Hodges,  1  Duer,  600). 

b.  On  motion  to  vacate  an  injunction  order  granted  without  notice,  founded 
on  notice  and  upon  the  complaint,  the  affidavit  upon  which  the  injunction  was 
granted,-copy  ii^unction  order,  copy  affidavit  of  the  plaintiff,  and  copies  of  the 
pleadings,  the  moving  party  is  not'obliged  to  prove  the  existence  of  a  suit  and 
an  injunction,  proof  of  service  of  nptice  of  motion  is  all  that  is  required  {New- 
bury V.  Newbury t  6  How.  182).  On  the  motion  to  vacate,  a  verified  answer 
may  be  read  as  an  affidavit  {Kr&nh  v.  Hogan.  4  How.  225 ;  Schoanmaker  v.  JSflT. 
DuicK  Ohureh,  5  id  216 ;  Minor  v.  Terry,  6  td.  210).  The  motion  may  be  made 
and  opposed  upon  affidavits  of  any  number  of  witnesses ;  and  it  is  a  matter  of 
discretion,  upon  balancing  the  evidence  adduced,  to  dissolve  it  or  not  {Minor 
T.  Terry,  6  How.  211 ;  Crocker  v.  Baker,  8  Abb.  188 ;  Vandetjoaier  v.  JWasy,  2 
Code  R  8 ;  McUcomb  v.  Minttr,  6  How.  456).  The  burden  of  proof  is  on  the  party 
having  the  affirmative  (Shearman  v.  Hart,  14  Abb.  858).  The  moving  party 
may  introduce  affidavits  to  contradict  new  matter  introduced  by  his  opponent, 
but  the  moving  party  may  not  introduce  new  matter  in  avoidance  of  that  set 
np  bjT  his  exponent  (Shearman  v.  HaH,  14  Abb.  858.    See  §  226.) 

c.  Must  all  defendants  answer  before  mbving  ? — ^Must  all  defendants  an- 
swer before  they  can  move  to  dissolve  injunction  on  answer  (MatteU  v.  Wey- 
boeaeUBk,,lBBxb.217). 

d.  Effect  of  ▼erified  answer  densring  equities  of  complaint — ^It  has 
been  held  that  a  preliminary  injunction  cannot  be  sustained  when  all  the 
equities  of  the  complaint  are  denied  by  the  answer  (Mnnegan  v.  Lee.  18  How. 
186 ;  EUUchford  v.  K  Haven  R,  R  Co.,  5  Abb.  276).  Or  where  the  only  ground 
on  which  the  injunction  can  be  sustained  is  denied  in  the  answer  (Oouid  v. 
Jaeobeohn^  18  How.  158).  According  to  the  practice  prior  to  the  code,  an  in- 
junction would  not  be  dissolved  on  the  coming  in  of  the  answer,  unless  the 
defendants  positively  denied  all  the  equity  of  the  bill.  A  denial  on  informa- 
tion  and  belief  was  not  sufficient  (Ward  v.  Van  BokkeUn,  1  Paige,  100 ;  Ap- 
(korpe  V.  Camsiock,  Hopk.  li^iWakeman  v.  QiUespy,  5  Paige,  112 ;  Aify  QenH 
V.  Cohoes  Co.,  6  Paige,  134).  Where  the  answer  did  not  deny  the  facts  chaiged 
in  the  bill  positively  and  fully,  although  the  denial  was  as  full  as  could  be 
given  by  the  party  under  the  circumstances,  the  injunction  would  not  be  dis- 
solved (BoberU  v.  Anderson,  2  Johns.  Ch.  Rep.  204).  And  even  when  all  the 
equitv  of  the  bill  was  denied  by  the  answer,  it  was  not  a  matter  of  x^ourse  to 
dissolve  the  injunction,  as  the  granting  and  continuing  an  injunction  always 
rested  in  the  sound  discretion  of  the  court,  to  be  governed  by  the  nature  of 
the  case  (lb.  Moore  v.  HyUon,  Dev.  Equity  Rep.  429 ;  Bartk  of  Monroe  v.  aeherm- 
erkom,  1  Clarke,  303).  The  statement  of  the  defendant  had  to  be  at  least  cred- 
ible. Any  evasion  in  not  responding  to  the  charges  in  the  bill,  or  an  ex- 
treme improbability  in  the  statement  of  the  defendant,  would  induce  the  court 
to  retain  the  injunction  (Moore  v.  HyUon,  supra;  WiiUams  v.  HaR,  1  Bland, 
196 ;  Storer  v.  Ooe,  2  Boew.  661).  So,  if  the  defendant's  answer  was  contradio- 
tory  (Tong  v.  (Xieer,  1  Bland,  19d ;  see  LUehfidd  v.  Pdion,  6  Barb.  188).  And 
if  the  equity  of  the  bill  was  not  charged  to  be  hi  the  knowledge  of  the  defen- 
dant, sod  the  defendant  merely  denied  all  knowledge  and  benef  of  the  iacli 
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•Bsgtd  thoreia,  Hm^  i^unotioB  would  not  be  diiiBlyed  en  the  bill  and  answer 
aloBe  {Soffen  ¥.  Bogeni  1  Piuge,  436).  So,  if  the  oouit  could  see  in  the  flM>t8 
diflcloeed  in  the  answer  good  reason  for  retaining  the  ti^unction,  it  would  be 
retained,  notwithstanding  a  full  denial  of  the  equity  of  the  bill  {Bank  cf  Mcm- 
T6e  V.  Schermsrharn,  1  Clarke,  303 ;  see  Dubaii  y.  BucUong,  15  Abb.  445 ;  Okurk 
V.  Law,  22  How.  426> 

a.  It  was  a  general  rule,  however,  that  if  the  &cts  on  which  the  complain- 
aat^s  equityreated  were  positlyely  denied  the  injunction  must  be  dissolyed  {OHh- 
m/hY.lmm,  1  Bland,  855;  seejPl/^o^n^y.  J^luM,aSand.  781 ;  1  Code  Rep.  N.  8. 
155 ;  Perkins  v.  Wttrren,  6  How.  349 ;  see  Schmtnerhom  v.  MerriU,  1  Barb.  511). 
The  anawer  was  sufficient  if  it  disproved  the  fisu^  in  the  bill  UltFariand  t.  JKb- 
DomUy  1  Car.  Law  Repos.  110).  It  needed  not  to  invalidate  by  mil  proof  the  fiiets 
im  the  bill  The  defendant  needed  only  to  show  that  the  evidence  of  the  oom- 
plaint  was  entitled  to  no  credit  (North's  Sa^rg  v.  Borrato,  4  Band,  1). 

b.  An  injunction  against  a  corporation  could  not  be  dissolved  on  bill  and  an- 
swer ;  the  answer  must  be  duly  verified  by  the  oath  of  son^  of  the  oorpora- 
ti^i,  who  ase  acquainted  with  the  &Gts  stated  therein  (FuUom  Bank  ¥.  JSfm  • 
York  and  ShaAm  CamU  Co.,  1  Paige,  811). 

0.  A  defendant  might  answer  an  injunction  bill,  on  oath,  for  the  pnrpoM  d 
moving  thereon  for  a  dissolution  of  the  injunction,  although  an  oath  was 
waived  or  was  not  necessair.  But  such  answer  had  no  otiier  or  greater  t»oe 
a^evidoioe  than  the  bill  {Memchegkr  v.  Day,  6  Pidge,  205 ;  Dmjbgr^Y.  Topping, 
^M.  d4). 

d,  A  party  in  contempt  may  move  to  vaoata—**  It  is  no  answer  to  a  mo- 
tion to  dissolve  an  injunction,  to  show  that  the  defendant  has  violated  it " 
{SmUh  v.  Bena,  6  How.  124 ;  8mith  v.  Austin,  1  Code  Rep.  N.  8.  187 ;  Fidd  v. 
Chapman,  13  Abb.  320 ;  Fidd  v.  Hunt,  22  How.  330 ;  Oumee  v.  OdeU,  18  Abb. 
264  ;  and  see  4  How.  225 ;  1  Clarke,  28). 

.  e.  Vaoaticm  of  ii^nnotion  for  non-proaecution  of  action.-- A  want  of  doe 
diligence  in  prosecuting  the  action,  is  a  cause  for  dissolving  the  ii^unotioii 
{Jk  P^$tn  V.  Graves,  2  Johns.  Ch.  R  204;  Hwgins  v.  Woodward,  Hopk.  842 ; 
SeeboT  v.  Bess,  5  Paige,  85).  But  only  as  to  the  defendants  served  with  procefP ; 
for  a  neglect  to  serve  the  summons  and  injunction  order  on  some  of  the  dei^ 
dwts,  is  not  a  ground  for  dissolving  the  injunction  as  to  those  served  (5  PM^, 
86).  And  omitting  to  serve  some  defendants  gives  no  right  to  those  served  to 
move  to  vacate  the  injunction  for  that  cause  {Sed>or  v.  Hess,  supra).  1^ 
court  will  not  vacate  the  injunction  for  neglect  of  the  plahitiff  to  prosecute  the 
action  where  the  defendant  may  himself  proceed  iSehermerhorn  v.  MerriU,  1 
Barb.  511); 
8ee  note  to  section  226. 


%  2ae.  [199.]     Affidwit^  to  app&se  motion. 

If  the  application  be  made  upon  affidavite  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  proofs,  in  addition  to  those  on  which 
the  i  It  junction  was  granted. 

/.  An  answer  verified  as  required  by  the  code  is  not  an  affidavit,  and  there* 
fofe  whore  the  defendant  moves  to  dissolTe  the  injunction  siriely  on  hia<  an- 
mser  verified  as  required  by  the  code,  the  plaintiff  cannot  interpose  affidavits 
in  addition  to  those  on  which  the  motion  waa  granted  in  opportdon  to  the 
mo'^nifiUMfordY.  N.  Boom  B.  R  On,  7  Abb.  822,  Qen.  T.  1^  Diiti.;  aad 
tethelikeeffectseea^rwa^v.  iSkmnard^aCodeRep.  56;  Barineli  y.  EhigMmk 
kilOl;  2  8and.647;Jiim«?nv.i^baA,lCk)deR50;  Boomw,  Webb,li£\\C; 
SHOW. 827;  ifittawiv.  Ora^SOodeRdSO;  5 How.  272;  ocmtm, see iOmi 
wAv«i,20odeBep.l44i  4HMi.225;  BtlhoomiaiMrY.Biif.DviikO^tiBA,^ 
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How.  a«7 ;  2  Code  Rep.  %^ ;  HtueaU  v.  Madwm  Uniwrsity,  1  Code  Rep.  N.  8. 170: 
Jacques  v.  ^rwww,  4  Abb.  1^ ;  and  see  Merrimack  Mfg.  Co.  v.  Oamer^  2  Abb.  822 ; 
4  E.  D.  Smitb,  887 ;  and  particularly  Foteler  v.  Bvms,  7  Bosw.  637).  In  Bartwdl  v 
Kingdey  (2  Code  R 101),  it  was  t\irtber  held,  that  where  the  motion  is  made  on  a 
verified  answer  onlv,  the  plaintiffcould  not  read  hia  reply  in  opposition.  In  Mir 
nor  V.  Bueki7ig?iam(Q  Abb.  68),  IngrtUiam,  J.,  who  concurred  in  BkUeJtford  v.  N. 
EavenJR.  B.  Go.^  held  that  where  the  motion  to  dissolve  was  made  on  an  answer 
setting  up  new  matter  verified  by  the  defendant's  attorney,  who.  in  his  aflSdavit 
of  verification  stated  his  personal  knowledge  of  the  facts  stated  m  the  answer 
and  that  such  facts  were  true,  there  thcplaintiff'  mi^ht  introduce  additional  affi- 
davits. In  the  N.  T.  common  pleas,  Brady,' J.,  held  that,  **  on  motion  to  dis- 
solve an  injoBCtionythe  plaintin  cannot  support  his  original  application  by 
additional  affidavits,  nor  can  such  affidavits  be  permitted  to  be  read  unless  the 
aurwvr  sets  up  matter  in  aifxmkmce  of  the  plaintiff's  claim  or  right  If  the  an- 
swer contains  not  only  a  denial  of  the  plaintiff's  equities,  but  claims  a  right 
in  the  defendant  himself  not  derived  from  the  plaintiff,  that  will  not  present 
matter  In  avoidance  "  {PtnoeU  v.  Clark,  5  Abb.  70).  This  rale  is  applicable  to 
a  motion  for  an  injunction ;  and  the  plauitifi  will  not  be  allowed 'to  read  new 
affidavits  to  meet  those  put  in  by  the  defendant  unless  the  latter  set  up  new 
matter  in  avoidance.  {Id.) 

a.  In  tiie  superior  court  the  qtiestion  was  very  elaborately  discussed  in 
Fowler  v.  BumSy  (7  Bosw.  687),  and  the  conclusion  arrived  at  was  that  if  the 
defendant  move  on  a  verified  answer  to  vacate  tiie  injunction  the  pl^ tiff 
may  introduce  affidavits  m  answer:  and  to  the  same  effect 'see  HoUinsY. 
MaUard  (10  How.  687).  Where  the  verified  complaint  was  before  the  Judge 
at  the  time  the  order  was  granted,  it  may  be  referred  to  on  motkfn  to  vacate 
the  oMer  [Turner  v.  Thompson,  2  Abb.  444). 

b.  A  moUon  to  vacate  an  ii^junction  **  and  for  other  and  ftuther  relief,**  was 
denied  at  special  term,  and  on  an  appetd  the  general  term  ordered  an  addi- 
tional defendant  to  be  Joined  in  the  action,  held  regular  {Jfortfii  v.  Kanoum, 
)Abb.8dQ). 
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CHAPm  IV. 

AUachment* 

Bwnoa  837.  Property  of  foreign  corporations,  and  of  non-reaident  or  ab- 
sconding or  concealed  defendants  maj  be  attached. 

898.    Attachment,  by  whom  granted. 

889.  In  what  cases  attachments  may  be  issned  Affldayits  to  be 
filed. 

880.    Security  on  obtaining  attachment 

831.    Attachment,  to  whom  directed,  and  what  to  require. 

888.    Mode  of  proceeding  in  executing  attachment 

888.    Proceedings  in  case  of  perishable  property  or  vessels. 

884.  Interest  in  corporations  or  associations  liable  to  attachment 
/  885.    Attachment,  how  executed  on  property  incapable  of  man- 

ual delivery. 

386.  Certificate  of  defendant's  interest  to  be  fbmished  by  cor- 
porations. 

'<i87.    Judgment,  how  satisfied. 

888.  When  action  to  recover  notes,  &c.,  of  defendant  may  be. 
prosecuted  by  the  plaintiff  in  the  action  in  which  the  at- 
tachment issued. 

888.  Bond  to  sheriff  on  attachment,  how  disposed  of  on  Judg- 
ment for  defendant 

840.  Discharge  of  attachment,  and  return  of  property  or  its  pro- 

ceeds to  defendant,  on  his  appearance  m  the  action. 

841.  Undertaking  on  the  part  of  defendant 

848.    When  sheriff  to  return  attachment  with  hia  proceedings 

thereon. 
843.    Sheriff's  fees. 

*'§  227.  (Am'd  1857.)  Property  of  foreign  corporaUone^ 
and  of  non-residerU  or  absconding  or  concealed  defendants^  may 
be  atiached. 

In  an  action  for  the  recovery  of   the  money  against  a  co^ 
poration  created  by  or  under  the  laws  of  any  other  State, 


*  0.  A  creditor  who  has  an  attachment  cannot  before  Judgment  in  the  action 
impeach  the  bonaJkUi  of  a  judgment  confessed  by  the  debtor  (Bentley  v.  Good- 
win, 88  Barb.  888). 

b.  New  remedy.  —  **The  attachment  authorized  by  this  chapter 
is  a  new  remedy  which  did  not  exist  under  the  old  system.  Unlike 
the  attachment  against  absent  or  absconding  debtors  under  the  revised  statutes, 
which  was  for  the  benefit  of  all  the  croditors,  and  to  wliich  the  lurisdlction  of 
the  Justices  of  the  superior  court  is  not  taken  away  (Benard  v.  aargom,  8  Ker- 
nan,  259),  this  attachment  is  for  the  benefit  of  the  individual  creditor  (Frazer 
V.  OreenhiU,  8  Code  Rep.  172;  Fislter  v.  Curtis,  2  td  62;  8  Sand.  68 ;  Anium 
V.  WalUr,  13  How.  848).  But  the  provisions  of  the  revised  statutes  concerning 
attachments  against  foreign  corporations,  and  abscondinj^,  concealed,  and  non* 
resident  debtors,  and  the  remedies  provided  by  the  revised  statutes,  may  be 
pursued  in  appropriate  cases.    See  Renard  v.  llargotu  (2  Duer,  540). 

&  The  remedy  afforded  by  this  chapter  Is  not  merely  comaiativa    TU^ 
*  Amtndad^Sa  ApptndtM. 
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goTeroment,  or  coQQtrj^  or  against  a  defendant  who  is  not  a 
reeidant  of  this  State,  or  against  a  defendant  who  has  abscond- 
ed or  concealed  himself,  or  whenever  any  person  or  corpora- 
tion is  aboat  to  remove  any  of  his  or  its  property  from  this 
State,  or  has  assigned,  disposed  of,  or  secreted,  or  is  abont  to 
assign,  dispose  of,  or  secrete,  any  of  his  or  its  property,  with 
intent  to  defrand  creditors,  as  hereinafter  mentioned,  the 
plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time 
afterwards,  may  have  the  property  of  snch  defendant  or  coi^ 
poration  attached  in  the  manner  hereinafter  prescribed,  as  a 
security  for  the  satisfaction  of  snch  jadgment  as  the  plaintiff 
may  recover. 

a.  An  attachment  mavbe  executed  before  the  summons  is  serred  {Treadwdl 
▼.  LatBlor,  15  How.  8)k  This  was  in  the  supreme  court ;  as  to  the  superior 
court,  see  CoU  v.  Kerr  (3  Sand.  660),  Oxmld  v.  Bryan  (3  Bosw.  626).  The  law 
contempUtes  a  summons  being  uMMd  before  or  with  the  attachment  UlvXberi 
v.  &ipe  MuL  In$.  Co,,  4  How.  275).  But  a  summons  may  be  considered  as  ts* 
mied  if  made  out  and  placed  in  the  liands  of  a  person  authorized  to  scnre  it; 
and  with  a  dtmo-Aii  intent  to  have  it  served  (JftOt  V.  CMett,  8  id  500).    Where 

—  -  — — — « 

are  the  only  remedies  known  to  the  law  in  the  cases  prescribed  (Skinner  t. 
aiuart,  89  Barb.  206). 

b.  Foreign  corporatioiL— '*  A  foreign  corporation  is  not  authorized,  either 
by  the  code  or  the  revised  statutes,  to  sue  another  foreign  corporation  in  the 
conrt  of  this  State  by  attachment,  unlers  the  cause  of  action  has  arisen  or  the 
subject  of  the  action  is  situate  within  this  State  "  ( Wedern  Bank  y.  City  Bank 
&P  Golumlm$,  7  How.  2381  Where  a  note  was  made  at  tlie  office  of  the  de- 
fendants in  the  State  of  Iowa  and  was  pajrable  at  a  bank  in  the  city  of  New 
York,  held  the  cause  of  action  arose  out  of  the  State  (CantweU  v.  Dulmqui 
Wed  R  B.  Co.,  17  How.  16). 

c  A  non-resident  plaintiff  cannot  have  an  attachment  against  a  foreign  cor 
poration  unless  the  cause  of  action  arose  within  the  State.  (Id. ;  ojid  see  Mc- 
DoTiough  v.  PAeip$^  15  How.  872).  It  is  not  necessary  in  an  attachment  against 
a  foreign  corporation  under  laws  of  1842,  ch.  107,  to  serve  a  copy  of  tlio  proof 
upon  one  to  whom  lands  have  been  conveyed  in  tmst  for  Uie  corporation 
(Wrighi  v.  Douglass,  3  Selden,  664 ;  WiUeU  v.  EqutL  Ins.  Co.,  10  Abb.  193) ;  in 
an  action  on  a  policy  issued  and  delivered  in  this  State,  the  cause  of  action 
arises  within  this  State  (Bum$  v.  Fnmndal  Ins.  Co.,  35  Barb.  525 ;  13  Abb. 

*<l  Where  the  demand  upon  whicJi  tlie  action  was  brought  arose  upon  writ 
ten  contracts  for  the  payment  of  money,  executed  and  delivered  and  payable 
in  Canada;  and  >dl  the  work  done  and  materials' fiimishod  were  under  those 
contracts,  and  upon  work  located  in  Canada,  for  a  cor])oration  created  by  the 
laws  of  Canada,  and  existing  there,  except  a  small  part  of  the  labor,  which 
was  performed  in  this  State  under  said  contracts.— held  not  to  bo  the  case 
where  the  cause  of  action  arose  in  this  State,  and  although  tlie  defendant,  the 
foreign  corporation,  had  property  in  this  State  liable  to  attachment,  the 
attachment  could  not  be  sustained  by  a  non-resident  plaintiff  {CamfMl  v. 
Proprietart  cf  OhampUHn  A  St.  Lawrence  H  B,  18  How.  413 ;  and  see  Tf%As- 
hand  V.  Bt^alj  S  Lake  Huron  R  B.  Co.,  18  How.  218;  UarrioU  t.  New  Jersey 
RRCo.,%  Abb.  284). 

&  Bee  a  special  act  as  to  procoedhigs  against  The  Great  Western  Railroad  of 
Canada,  t  Laws  1857.  p.  18 
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%  famoiooB  and  ittaohftapi  iNre  made  oat  together,  and  the  attachment  waa 
delivered  to  the  sheriff  for  service,  and  the  attomev  undertook  to  make  ser- 
vice of  the  summons,  but  was  not  able  to  find  the  defendant  nntil  after  the  at- 
tachment was  executed,— on  motion  to  set  aside  the  attachment  for  irreffolai^ 
ity,  it  was  held  that  the  attorney  had  the  same  right  to  make  service  of  the 
summons  as  the  sheriff  would  have  had  if  deHvered  to  him— and  the  motion 
was  denied.    (Id.) 

a.  The  court  acquires  jurisdiction  from  the  time  of  the  allowance  of  the  at- 
tachment {Burkhardt  v.  Sanford,  7  How.  829). . 

b.  An  attachment  may  issue  acainst  the  property  of  one  of  several  Joint 
debtors  {Staughtenbu^  v.  Vanderwerg,  7  How.  22b ;  Brewtfter  v.  HonigtbergMr,  3 
Code  R  60 ;  Baird  v.  Walker,  1  Code  Rep.  N.  8. 329 ;  12  Barb.  298 ;  QoU  v.  Bin- 
kmy  8  Abb.  120 ;  see  8earft  v.  Otarn,  7  How.  8881  In  an  action  in  the  supreme 
court,  on  a  promissory  note  made  by  the  defendants  as  oo-partnera,  one  of  the 
defendants  resided  in  the  city  of  New  York,  and  was  there  served  with  the 
sonnnonB  and  complaint.  The  other  defendants  were  non-residents.  The 
plidntifis  obtained  an  attachment  agamst  the  non-re^dent  defendants,  and  un> 
der  it  levied  co-partnei*8hip  property.  A  motion  to  set  aside  the  attachment 
was  denied  (Brewtter  v.  Hontgsdergher  ;  OoU  v.  Hinton,  supra), 

e.  Where  in  an  action  on  contract  in  th^  superior  court  against  two  defend- 
ants Jointlv  liable,  the  summons  had  been  personally  servea  on  one  defendant 
only,  and  it  appeared  that  the  defendant  seived,  who  had  not  appeared,  was  a 
non-resident,  it  was  held  that  a  Jud^  of  the  superior  court  had  power,  m  such 
a  case,  to  issue  an  attachment  against  the  property  of  the  defendant  not 
servea,  and  that  there  "  was  no  longer  any  distinction  in  such  cases  between 
the  power  of  the  Judges  of  that  (superior)  court  and  of  the  supreme  court** 
{Anon,  1  Duer,  862).  And  as  to  the  power  and  authority  of  the  superior  court 
HiitoeB  to  issue  attachm^ts  under  Uie  revised  statutea,  see  BoHord  v.  Bargou^ 
(2  Duer,  540 ;  8  Keman,  259). 


§  228.     Warranty  ly  whom  granted. 

A  warrant  of  attachment  must  be  obtained  from  a  jndge 
of  the  conrt  in  wliich  the  action  i8  brought,  or  from  a  county 
judge. 

d  Is  the  warrant  process  t  (i>«tow  v.  MmeyA^  Bme.  A  M.  449;  Morgan  v. 
Atefy,  2  Code  Rep.  91 ;  GorikUn  v.  Duteh&rA  Code  Rep.  N.  8.  49 :  Ocmman  v. 
ITompfaw,  *1 18: 12  Barb.  285;  Proaer  v.  Qreenhia,  8  Code  Rep.  172;  Bank  ff 
Lansinglnifgh  v.  M'KU,  7  How.  884 ;  affirmed  on  appeal,  so  said  Jfifat  v.  Vah- 
*)^,  14  How.  549;  Farmanx.  Walton^lHid.  858;  Houghton  v.  AuU,  18  id. 
m ;  druyt  V.  PMOips,  16  id,  124). 

6.  Where  an  attachment  is  issued  against  an  absent  debtor.  In  an  action  In 
the  supreme  court,  by  a  justice  of  that  court,  he  acts  cu  a  Judge  of  that  court 
and  not  as  a  commissioner  (2  Wend.  298),  and  the  proceedings  are  not  abated 
by  the  expiration  of  the  term  of  his  office.  Therefore  where  In.  such  a  case 
pending  the  proceedmgs  the  term  of  office  of  the  Justice  expires,  an  applica- 
tion is  properly  made  to  any  other  Judge  of  the  court  (BavU  v.  Aimworth,  14 
Bow.  848). 

§  930.  (Am'd  1857,  1860.)  In  what  cages  warrant  may  be 
ieiued;  nffidavUa  to  he  filed. 

Tlie  warrant  maj  be  issued  whanever  it  shall  appear  by  affi- 
davit that  a  cause  of  action  exists  against  such  defendant,  spe- 
cifying the  amount  of  the  daim  and  the  grounds  thereof^  and 
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that  the  defendant  ig  either  a  foreign  corporation,  or  not  a  resi- 
dent of  this  State,  or  has  departed  therefrom  with  intent  to 
defrand  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keep  himself  concealed  therein  with  the  like  intent,  or  that 
snch  corporation  or  person  has  removed  or  is  about  to  remove 
any  of  his  or  its  property  from  this  State,  with  intent  to  defraud 
his  or  its  creditors,  or  has  assigned,  disposed  of,  or  secreted,  or 
is  about  to  assign,  dispose  of,  or  secrete,  any  of  his  or  its  pro- 
perty, with  the  like  intent,  whether  such  defendant  be  a  resi- 
deut  of  this  State  or  not 

It  shall  be  the  duty  of  the  plaintiff  procuring  such  warrant, 
within  ten  days  after  the  issuing  thereof,  to  cause  the  affidavits 
on  which  the  same  was  granted  to  be  filed  in  the  office  of  the 
Clerk  of  the  County  in  which  the  action  is  to  be  tried. 

a.  Wlien  attaclimeiit  may  issue. — In  order  to  jaetify  the  issuinff  of  an 
attachment,  it  is  not  neoessary  that  the  plaintiff  should  have  a  cause  of  action 
for  the  payment  of  mon^  merely.  It  is  enough  that  a  cause  of  action  exists 
agunst  the  defendant  {Ward  v.  Begg^  18  Barb.  189;  Bernstein  v.  McUthewson^ 
5  How.  196) ;  but  an  attachment  cannot  issue  in  an  action  for  a  tort  (per  Hoge- 
boom,  J.,  Gordon  v.  Gaffey,  11  Abb.  1 ;  contra^  per  James,  J.,  Floyd  v.  Blake,  19 
How.  542;  11  Abb.  349). 

h.  In  an  action  by  a  simple  contract  creditor  to  recover  his  debt,  the  plain- 
tiff may,  on  sufficient  evidence  of  f)aud,  in  an  assignment  by  the  debtor  of  his 
property,  have  an  attachment  against  such  property  (^nner  v.  OetHnger^  14 
Abb.  lCi9 ;  but  not  where  the  fraud  was  prior  to  the  assignment  {Belmont  v. 
Xond,  22  How.  865).    The  fraud  must  be  a^cl/ual^  not  merely  constructive.  {Id.) 

e.  An  attachment  may  issue  where  both  plaintiff  and  defendant  reside,  and 
the  cause  of  action  arose  out  of  the  State  {tUady  v.  Steioart^  1  Code  Rep.  k.  8. 
297).  And  a  non-resident  plaintiff  is  entitled  to  the  like  ben^t  of  the  pro- 
visions of  the  code  relating  to  attachments  as  if  he  were  a  resident  of  this  State, 
except  as  againt  foreign  corporations  (17  How.  16) ;  aUter  as  regards  attach- 
ments under  the  revised  statutes.  {Id,  Be  Coatee^  12  How.  844).  See,  however, 
as  to  the  last  proposition,  1  HiU,  482 ;  Be  Ma/rly,  2  Barb.  486;  8  Barb.  229; 
and  laws  of  1845,  cap.  158,  enact,  "  Such  application  may  be  made  by  any  cred- 
itor resident  within  this  State,  or  out  of  it"  And  in  Bena/rd  v.  Raraoui  (8 
Eeman,  259),  it  was  held  that  it  is  not  requisite  that  all  the  members  of  a  firm 
doing  business  in  this  State  should  reside  therein,  to  authorize  an  attachment 
tmder  the  revised  statutes  in  their  favor  for  a  debt  due  fix)m  non-resident 
debtors,  on  a  contract  made  without  the  State. 

d  A  threat  by  a  debtor,  on  proposing  a  compromise  with  his  creditors,  that 
if  they  do  not  accept  it  he  will  make  an  assignment,  and  they  will  get  noth- 
ing, is  not  sufficient  to  authorize  an  attachment ;  in  the  absence  of  any  proof 
of  a  fraudulent  intent,  the  threat  will  be  construed  to  refer  to  a  legal  assign- 
ment {Wilson  V.  BritUm,  26  Barb.  562 ;  6  Abb.  97;  reversing  S.  C.  6  Abb.  33; 
and  to  the  like  effect  is  Dickinson  v.  Benham,  10  Abb.  890 ;  19  How.  410,  affir'd 
20  How.  848). 

e.  An  assimee  of  a  demand  may  issue  an  attachment  in  a  suit  to  recover 
such  demand.  (1  Hill,  482.)  The  trustees  of  a  non-resident,  Ac  debtor  may 
issue  an  attachment  (21  Wend.  816.)  An  attachment  does  not  lie  against  an 
administrator,  or  executor,  for  a  demand  against  his  intestate  (9  Wend.  465), 
except  where  he  has  made  himself  personaBy  liable.    (21  Wend.  32). 

The  fact  of  a  man  closing  his  store,  and  packing  his  goods  till  midnight,  and 
the  stpre  beinff  closed  next  lAoming — ^his  family  having  been  removeofor  two 
days,  without  nis  neighbors  being  mformed  of  it,  is  not  a  necessary  or  pre- 
27 
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sumable  legal  condcunon  that  be  meant  to  femoye  his  prm>ertj  from  tiie 
county  with  the  fraudulent  intent  mentioned  in  the  statute  (Mm  v.  Launwice, 
17  How.  659). 

a.  Affidavit  for  attaohmont— Whei%  an  aflMayft  for  m  attachmimt  sets 
forth  enouffh  to  call  on  the  officer  for  the  exercise  of  his  Judgment  upon  the 
weight  and  importance  of  the  evidence  stated,  it  is  sufficient  to  give  jurisdic- 
tion (Oonklin  v.  Duicher,  1  Code  Rep.  N.  8.  49).  But  the  aflSdarit  should 
make  out  a  prima  facie  case  (Si,  Amant  v.  BiexcecUm^  id.  204 ;  Hawley  v.  Deknas^ 
4  Cal.  195) ;  and  if  the  warrant  is  granted  on  an  insufficient  affidavit,  it  may  be 
set  aside  on  motion  (Oamman  v.  TontpkinSy  1  Code  Rep.  N.  8. 13 ;  Morgan  v.  Awry, 

2  Code  Rep.  91 ;  Re  Oriswoldy  18  Barb.  412).  In  an  action  for  the  recovery  of  money 
the  affidavit  is  sufficient  by  which  it  appears  that  a  cause  of  action  exists 
against  the  defendant,  together  with  the  amount  of  the  claim  and  the  grounds 
thereof,  and  that  the  defendant  is  not  a  resident  of  this  State  (QotUd  v.  Bryan, 

3  Bosw.  626).  The  affidavit  should  make  out  a  clear  wT?»a/ad^  case.  The 
justice  should  not  only  be  satisfied  personally,  but  judicially  upon  legal  j^roof 
(Mott  V.  Laterenee,  17  How.  659).  The  affidavit  to  obtain  an  attachment  need 
not  state  that  a  summons  has  been  issued  (ConMin  v.  Duteher,  supra).  But 
where  the  affidavit  omitted  the  titJe  of  the  cause,  did  not  state  who  "depo- 
nent ^'  was,  whether  plaintiff  or  defendant,  and  in  no  part  of  which  was  either 
plaintiff  or  defendant  individually  named,  nor  was  it  anywhere  stated  who  was 
the  plaintiff,  or  who  defendant — ^it  was  held  to  be  entirely  insufficient,  and  that  it 
could  not  be  properly  connected  with  a  summons  in  the  action  so  as  to  uphold 
it,  especially  where  it  appeared  that  tbe  affidavit  was  made  and  sworn  to  a  day 
previous  to  the  issuing  of  the  summons  {Burgess  v.  Stitt,  12  How.  401).  Where, 
however,  one  of  several  plaintiffs  made  an  a^davit  on  which  to  obtain  an  at- 
tachment, in  which  he  stated  that  "  the  pluntiffs  aver "  certain  facts,  held 
that  this  was  proof  by  affidavit  of  the  existence  of  those  ikcts  so  as  to  autho- 
rize the  attachment  (Jamison  v.  Beeeher,  4  Abb.  230). 

b .  It  seems  that  an  affidavit  for  an  attachment,  stating  positively  in  the  words  ' 
of  the  code  the  single  fact  that  the  defendant  had  departed  from  the  State 
with  intent  to  defraud  his  creditors,  or  had  departed  from  the  State,  standinff 
alone,  unaided  by  any  other  fJEtct  or  Circumstance,  is  not  any  legal  evidence  of 
a  departure  from  the  State  with  an  intent  to  defraud  creditors  (Fumaim  v. 
WaUcr,  13  How.  349). 

e.  As  to  the  mode  of  stating  the  requisite  facts  to  entitle  the  plaintiff  to  an 
attachment,  Parker,  J.,  said :  It  is  not  enough  to  state  them  on  information 
and  belief;  that  is  no  proof  of  the  fact.  In  Bz  parte  Haynes  (18  Wend.  611),  an 
attachment  had  been  issued  on  an  affidavit  in  which  the  witnesses  stated,  that 
they  were  informed  and  believed  that  the  debtor  was  a  non-resident ;  but  the 
supreme  court  held  the  affidavit  insufficient,  and  set  aside  the  attachment 

a.  Attachment  should  not  issue  on  an  affidavit  of  information  and  belief 
only  (HiUy,  B<md,  22  How*  272;  Brewer  v.  Tucker,  18  Abb.  76;  Ackrovdy, 
Ackroyd,  11  Abb.  345  ;  .20  How.  93  ;  Be  Haynes,  18  Wend.  611 ;  Bmith  v.  lAue, 
14  Wend.  237;  Ex  parte  Bobinson,  20  Wend.  672;  KingOand  v.  Ooleman,  6 
Hill,  611;  //I  re  Bliss,  7  Hill,  187;  Thatcher  y.  PoweU,  6  Wheaton  R  119; 
WiHiamsan  v.  Doe,  7  Blackf  K  12;  In  re  Faulkner,  4  Hill,  598 ;  Brisbane  v. 
Peabody,  3  How.  109 ;  see,  however,  Morgan  v.  Avery,  7  Barb.  666 ;  2  Code 
Rep.  91 :  Cammcm  v.  Tompkins,  1  Code  Kep.  N.  8. 12 ;  DonneUy  v.  OorbeU,  8 
Sclden,  500).  And  where  t^cts  are  alleged  on  information  and  belief^  the 
sources  of  the  information  should  be  stated  (Bretoer  v.  Tucker,  18  Abb.  76 ; 
FSaUm  V.  HeaUm,  1  Barb.  552 ;  BuOer  v.  Bensor^,  1  Barb.  527,  587). 

e.  Motion  to  set  aside  attachment — The  propriety  of  issuing  an  attach 
ment  may  be  tested  by  motion  at  special  term  (Bk  of  Commerce  v.  Rutland 
R  R  Go.,  10  How.  6,  see  §  241,  post ;  and  Lawrence  v.  Jones,  15  Abb.  110) ; 
but  not  in  a  collateral  proceedmg  (Re  Oriswold,  13  Barb.  412).  The  motion 
can  only  be  made  by  a  person  in  some  way  injured  by  the  attachment  (Fur- 
man  V.  WaUer,  13  How.  850 ;  Re  Oriswold,  18  Barb.  412).  Such  a  motion  may 
be  made  on  affidavits  on  the  part  of  the  defendant  (Emtghton  v.  AuU,  16  How. 
77) ;  and  after  judgment  in  the  action  (Thompstm  v.  Cuher,  24  How.  286 ;  15 
Abb.  97).  On  such  a  motion  the  court  will  not  try  the  merits  of  the  action 
KB'k,  <ff  Ocmmerce  v.  Rutland  R  R.  Co.,  10  How.  6). 
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a.  Where  the  motion  to  vacate  is  based  solely  on  the  affldayits  of  the  Mbx- 
tiflf,  the  plaintiff  cannot  introduce  additional  affldayits  (HiU  v.  Bond,  22  How. 
272) ;  even  to  show  as  a  preliminary  objection,  that  the  defendants  have  parted 
with  their  interest  in  the  property  (Dickin9on  v.  Benham,  10  Abb.  3d0 ;  19 
How.  410 ;  affirmed,  20  How.  343).  And  a  defendant  makmg  an  affidavit  in 
order  to  obtain  an  order  to  show  caose  so  as  to  dispense  with  a  notice  of  mo- 
don  to  vacate,  does  not  entitle  the  plaintiff  to  use  additional  affidavits  on  the 
motion  {Brewer  v.  Tucker,  13  Abb.  76),  But  where  the  motion  is  based  on 
affidavits  on  the  part  of  the  defendant,  there  the  plaintiff  mav  introduce  affi- 
davits in  addittion  to  those  on  which  Uie  attachment  issued  (Iforgan  v.  Awry, 
7  Barb.  656;  2  Code  Rep.  91 ;  Furman  v.  WaUer,  13  How.  350 ;  Erie  B'k,  v. 
Godd,  11  How.  221,  576 ;  Qenin  v.  TompHm,  12  Barb.  265 ;  Wilmn  v.  BrUtan,  6 
Abb.  97 ;  Oasherie  v.  Awok,  14  Abb.  •64).  But  it  seeon  these  affidavits  are  not 
allowed  to  suppler  any  defects  in  the  affidavit  on  which  the  attachment  issued, 
bnt  only  to  explain  or  contradict  the  affidavits  made  in  support  of  the  motion 
to  vacate  (Oenm  y.Tompkine,  12  Barb.  265 ;  Wiltm  v.  Briuon,  6  Abb.  84;  2 
Code  Rep.  92, 121 ;  1  Code  Rep.  N.  8. 104 ;  7  Barb.  616 ;  3  Sand.  703).  SemUe, 
that  if  the  plaintiff  introduces  new  matter  to  explain  the  affidavits  of  the  de- 
fendant, the  defendant  may  answer  them  (Davis  v.  Haddey,  14  Abb.  64  noU), 

b.  The  fact  of  defendant  having  made  an  assignment  for  the  benefit  of  his 
creditors,  either  before  or  after  the  issuing  of  the  attachment,  does  not  toll 
his  right  to  move  to  vacate  the  attachment  {Brewer  v.  Thicker,  13  Abb.  76 ; 
Dickinson  v.  Benham,  10  Abb.  390 ;  19  How.  410 ;  affirmed  20  How.  343 ;  Ocuh- 
eHe  V.  AppU,  14  Abb.  64). 

c.  Every  allegation  on  which  an  attachment  is  granted  may  be  disproved 
on  a  motion  to  vacate  {Boscher  v.  BouUier,  4  Abb.  3§6). 

d.  Where  pending  a  motion  to  set  aside  an  attachment,  the  plaintiff  pro- 
cures the  report  of  a  referee,  to  whom  the  action  had  been  referred,  in  his 
ftivor,  finding  that  the  transfer  of  the  property  by  the  defendant  was  fi^udn- 
lent,  such  report  cannot  affect  the  decision  of  the  motion  {R^ney  v.  TaUmadge^ 

e.  Where  an  attachment  has  been  vacated  after  a  hearing  on  the  merits,  ap- 
plication for  another  attachment  on  the  same  state  of  facts  will  not  be  granted 
{SelUemmer  v.  Myerstein,  19  How.  412). 

/.  It  is  sud,  that  where  an  order  for  an  attachment  against  an  absconding 
debtor  is  reguUmiy  tMued  upon  sufficient  evidence  to  confer  jurisdiction,  the 
order  can  bo  reversed  only  on  appeal ;  see  Niks  v.  Vanderzee  (14  How.  547). 

§  230.  (Am'd  1862.)  *  Security  on  obtaining  warrant 
Before  issuing  the  warrant,  the  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  suflScient  surety, 
to  the  effect  that  if  the  defendant  recover  judgment,  or  the 
attachment  be  set  aside  by  the  order  of  the  court,  the  plaintiff 
will  pay  all  costs  that  may  be  awarded  to  the  defendant  and 
all  damages  wln'ch  he  may  sustain  by  reason  of  the  attach 
ment,  not  exceeding  tiiesum  specified  in  the  undertaking,  which 
shall  be  at  least  two  hundred  and  fifty  dollars. 

g,  "  Recover  judgment"  in  this  section  means  finally  recover  Judgment,  so 
that  if  the  plaintiff  recovers  judgment,  and  the  judgment  is  afterwards  re* 
versed,  the  sureties  are  liable  on  the  undertaking  {Bennett  v.  Brown,  31  Barb. 
158;  20N.Y.99). 

A.  An  objection  to  the  insufflcieBoy  of  Uie  vodertakisg  may  be  removed  by 
allowing  a  new  undertaking  to  be  filed,  and  this,  too.  after  a  motion  to  vacste 
the  attaohment  Ux  the  defect  iif  tiie  undertaking  {Ktasam  v  MarskaU,  10  Abb» 
4d4). 

t.  In  an  action  on  the  undertaking,  the  plaintiff  need  not,  in  order  to  re- 
cover, establish  a  claim  exceeding  $100  {Thompson  v.  Diekerson,  12  Barb.  108)u 
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a.  Ad  attachment  issued  without  an  undertaking  of  a  plaintiff  and  a  sure^ 
would  be  irregular,  and  perhaps  void  {Bennett  y.  Brown^  1  Code  Rep.  N.  cL 
867 ;  4  Corns.  &4 ;  and  see  note  to  section  182). 

§  231.  (Ani'd  1851.)  Wcurrcmt^  to  wJiom  directed^  cmd  whcU 
to  require. 

The  warrant  shall  be  directed  to  the  sheriff  of  any  county 
in  which  property  of  such  defendant  may  be,  and  shall  require 
him  to  attach  and  safely  keep  all  the  property  of  such  defend- 
ant  within  his  county,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiflTs  demand,  together  with  costs  and  ex- 
penses ;  the  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  together  with  costs  and  expenses.  Several 
warrants  may  be  issued  at  the  eame  time  to  the  sherifis  of 
different  counties. 

b.  An  attachment  under  the  code  is  simply  the  written  order  of  the  judge 
issued  upon  and  as  a  Judicial  determination  from  the  &cts  presented  to  him, 
liiat  the  case  is  one  in  which  an  attachment  should  be  granted.  The  warrant 
of  the  judge  alone  is  sufficient ;  it  does  not  require  formal  teeUy  signature  of 
derk,  or  seal.  The  signature  of  the  attorney  to  the  warrant  should  be  re- 
quired. No  return  day  need  be  inserted  {wnin  v.  TbmpkinMy  12  Barb.  287 ; 
see  1  Code  Rep.  N.  S.  lo).  The  warrant  of  attachment  may  be  allowed  to  be 
amended  by  supplying  the  signature  of  the  plaintiff's  attorney,  eyen  on  the 
motion  to  yacate  for  the  want  of  such  signature  (Kiesam  y.  M<mhaU^  10  Abb. 
424). 

§  232.  Mode  of  proceeding  in  executing  warrant 
The  sheriff  to  whom  such  warrant  of  attachment  is  directed 
and  delivered,  shall  proceed  thereon  in  all  respects  in  the  man- 
ner required  of  him  by  law  in  case  of  attachments  against  ab- 
sent debtors ;  shall  make  and  return  an  inventory ;  and  shall 
keep  the  property  seized  by  him,  or  the  proceeds  of  such  as 
shall  have  been  sold,  to  answer  any  judgment  which  may  be 
obtained  in  such  action ;  and  shall,  subject  to  the  direction  of 
the  court  or  judge,  collect  and  receive  into  his  possession  all 
debts,  credits,  and  effects  of  the  defendant.  The  sheriff  may 
also  take  such  legal  proceedings,  either  in  his  own  name  or  in 
the  name  of  such  defendant,  as  may  be  necessary  for  that  pur- 
pose, and  discontinue  the  same  at  such  times  and  on  such 
terms  as  the  court  or  judge  may  direct. 

c  The  manner  in  which  a  sheriff  is  required  by  law  to  proceed  on  a  warrant 
in  cases  of  attachment  against  absent  debtors,  is  prescribed  by  2  R  8. 4 

§7.  The  sheriff  to  whom  any  such  warrant  shall  be  directed  and  deliyered, 
shcQl  Immediately  attach  all  the  real  estate  of  sudh  debtor,  and  all  his  persona] 
estate,  including  money  and  bank  notes,  except  articles  exempt  from  execa- 
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tion ;  and  shall  take  into  his  custody  aU  books  of  account,  vouchers,  and  pa- 
pers, relating  to  the  property,  debts,  credits,  and  effects  of  such  debtor,  to- 
gether with  all  evidences  of  his  title  to  real  estate ;  which  he  shall  safely  keep 
to  be  disposed  of  as  hereinafter  directed. 

§  8.  He  shall,  immediately  on  making  such  seizure,  with  the  assistauce  of 
two  disinterested  freeholders,  make  a  just  and  true  inventory  of  all  the  prop- 
erty so  seized,  and  of  the  books,  vouchers,  and  papers  taken  into  his  custody, 
stating  therein  the  estimated  value  '^f  the  several  articles  of  personal  prop- 
erty, and  enumerating  such  of  them  as  are  perishable ;  which  mventory  after 
being  signed  by  the  shenfif  and  the  appraisers,  shall  within  ten  days  after  such 
seizure  be  returned  to  the  oflacer  who  issued  the  warrant ;  and  the  sheriff  shidl, 
under  the  direction  of  sueh  officer,  collect,  receive,  and  take  faito  his  posses- 
sion, an  debts,  credits^  and  effects  of  such  debtor,  and  commence  such  smtsand 
take  such  legal  proceeding  in  the  name  of  such  debtor  as  may  be  necessary 
for  that  purpose ;  and  which  suits  and  proceedings  may  be  continued  by  the 
trustees  to  be  appointed  as  hereinafter  directed,  until  a  final  termlnatioa 
thereof  (As  am'd  1840,  ch.  854,  §  1). 

§  10.  If  any  goods  or  effects  seized  as  the  property  of  the  debtor,  other  than 
vessels,  shall  be  claimed  by  or  in  behalf  of  any  other  person  as  his  property, 
the  sheriff  shall  summon  and  swear  a  jury  to  trjr  the  validity  of  such  claim, 
in  the  same  manner  and  with  the  like  efiect  as  m  case  of  seizure  under  execu- 
tion. 

§  11.  If^  by  their  in(}uisition,  the  jury  find  the  property  of  the  ffoods  and 
effects  so  seized  to  be  m  the  person  so  claiming  them,  the  sheriff  snail  forth- 
with deliver  them  to  the  claimant  or  his  agent,  unless  the  attaching  creditor 
shall  by  bond,  with  sufficient  sureties,  indemnify  the  sheriff  for  the  detention 
of  such  goods  and  effects.  In  case  of  such  indenmity,  the  sheriff  shall  detain 
such  goods  and  effects  to  be  disposed  of  as  hereinafter  directed. 

§  12.  If  the  property  in  such  goods  be  foimd  to  be  in  the  claimant,  the  costs 
and  charges  arising  from  such  inquisition,  to  be  allowed  by  the  officer  issuing 
the  warrant,  shall  oe  paid  by  the  attaching  creditor ;  but  if  it  be  found  to  be  In 
the  debtor,  then  the  costs  and  charges,  to  be  ascertained  in  the  same  manner, 
'shall  be  paid  by  the  claimant. 

a.  The  duty  of  sheriff  is  the  same  on  attachments  as  on  executions.  In  both 
cases  the  sheriff  is  bound  to  keep  possession  of  the  property,  if  indemnified, 
although  the  jury^may  have  found  the  title  to  be  a  third  person  (The  Bsople  v. 
iSb^ujr^^r,  5  Barb.  166). 

b.  The  sheriff  may  lawftdly  require  a  bond  of  indemnity  before  executing 
an  attachment  upon  goods  not  in  the  possession  of  the  debtor,  but  of  a  third 
person,  who  claims  them  as  his  own.  Such  a  bond  is  not  within  the  prohibi- 
tion of  obligations,  taken  by  color  of  office,  although  the  statute  under  which 
the  attachment  issues  provides  for  indemnity  only  after  the  verdict  of  a  sheriff's 
jury  {Chamb&rlain  v.  ieUar,  18  N.  Y.  115).  The  sheriff  having  incurred  costs 
m  successfully  defending  an  action  brought  by  such  claimant,  may  recover  the 
whole  amount  on  the  indemnity  bond  from  the  obligors,  although  other  cred- 
itors derived  a  benefit  firom  the  levy.    (Id.) 

e.  Where  the  sheriff  neglected  to  levy  sufficient  property  to  satisfV  the  debt, 
defendant  having  sufficient  property  within  reach,  held  that  the  sheriff  was 
liable  for  the  deficiency  (Ban^m  v.  ffcUeoU,  18  Barb.  56 ;  9  How.  119). 

d.  A  sheriff  who  has  seized  property  under  attachment,  and  subsequently 
sold  it  under  an  execution  on  the  judgment  in-  the  action,  may,  in  an  action 
against  him  l^  an  alleged  assignee  of  the  attachment  debtor  to  recover  the 
value  of  such  property,  attack  the  validity  of  the  alleged  assignment  (Jacobs  r. 
Bmsm,  12  Ahh.  m,Schlu99elv:WiM,  9  Abb.  826;  12  Abb.  897;  84  Barb. 
616;22How.  15;-Bi««%v.  5^A»r,26How.  75;thecaseof  EaU  v.  Strjfker, 
29  Barb.  106,  was  reversed  on  appeal). 

e.  A  levy  under  an  attachment  docs  not  amount  to  a  satisfaction  of  the  debt 
.  (MbBride  v.  Fottmt^  Bank  of  8aUm,  25  Barb.  476). 

/.  A  plaintiff  who  directs  a  sheriff  to  take  property  which  does  not  belong 
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(0  the  defendant  is  liable  in  an  action  for  the  property  taken  {Marsh  y.  Backtu, 
in  Barb.  483).  A  sherilf  seizing  goods  of  one  not  named  as  a  debtor  in  the  at- 
tachment is  a  trespasser  (KuMman  v.  Orser^  5  Duer,  543). 

a.  On  the  entry  of  judgment,  an  attachment  previously  issued  ceases  to  be 
in  force,  and  no  levy  can  be  made  under  it  (8chtd>  v.  Baldmn,  13  Abb.  4^ ;  22 
How.  278 ;  this  is  apparently  overruled  Thompson  v.  Culwr,  24  How.  2861 

b.  This  section  does  not  authorize  an  action  by  the  plaintiff  in  the  attach- 
ment to  obtain  possession  of  the  tangible  property  attached,  nor  to  collect 
debts  due  the  defendant  in  the  attachment  (Skinner  v.  Stumi,  30  Barb.  206). 

6.  What  property  may  be  attached. — Property  in  this  section  meana^ 
property  within  the  definition  in  sections  463  and  464  (Goddington  y.  Oilbert^ 
17  K.  V.  489).  Any  property  in  the  defendant's  possession  to* which  he  claims 
tiUe  (TreadtoeU  v.  LamoTy  15  How.  8).  Partnership  property  may  be  levied 
upon  an  attachment  against  onepartner  (€hU  v.  mntan,  8  Abb.  120 ;  Bremier 
T.  Eanigsberger,  2  Code  R  50 ;  Uergman  y.  D^Uebaek,  11  How.  46) ;  but  only 
the  interest  of  the  defendant  can  be  sold  (Abels  v.  WesterwU,  24  How.  284). 
Money  deposited  in  lieu  of  bail  {8<Uter  v.  JVeiner,  6  Abb.  191).  Property  in 
the  custody  of  the  law  cannot  be  attached  {Jenner  v.  JolUffe,  6  Johns.  9;  9  id, 
881).  But  this  rule  does  not  apply  to  th^  cases  where  the  property  seized  be- 
longs to  a  stranger  to  the  action  and  the  seizure  is  void  (MUrbanks  v.  Eloom- 
fiMy  5  Duer,  4^).  Bonds  executed  by  a  railroad  company,  and  in  the  hands 
of  its  agents,  to  be  negotiated  for  its  use,  cannot  be  seized  on  an  attachment 
against  the  company,  so  as  to  give  the  attaching  creditor  a  right  to  enforce  the 
bonds  against  the  company,  or  any  claims  against  parties  who  had  guaranteed 
such  bonds  to  n^tiate  them  (Goddington  v.  OUbert,  2  Abb.  242 ;  5  Duer,  72 ; 
17  N.  Y.  489).  Goods  shipped  by  a  vendor,  for  transportation  to  the  pur- 
chaser,— ^held,  not  such  a  delivery  as  rendered  them  liable  on  the  ship  to  an 
attadmient  against  the  vendee  (Jones  v.  Bradner^  10  Barb.  193). 

d.  A  mortgagor  in  a  chattel  mortgage  not  due,  has  an  Interest  in  the  mort- 
gaged chattels,  subject  to  seizure  on  an  attachment  (Hall  v.  Sampson,  28  How. 
84).  Whatever  may  be  taken  on  execution  may  be  taken  on  attachment. 
But  a  bill  of  lading  in  the  hands  of  a  consignee  is  not  property  within  the 
meaning  of  section  464,  and  is  not  leviable  upon  by  attachment  (PicUterson  v.. 
Pnry,  10  Abb.  83).  A  debt  due  by  a  foreign  corporation  which  has  no  agency 
in  this  State,  to  a  non-resident  of  this  State,  is  not  the  subject  of  attacunent . 
under  this  chapter,  in  an  action  by  a  third  party  against  the  non-resident 
(WiUeU  v.  EqtiU.  Ins.  Go.,  10  Abb.  193).  Goods  in  the  hands  of  a  consignee 
who  has  made  advances  thereon,  cannot  be  levied  upon  and  taken  possession 
of  under  an  attachment  against  the  property  of  the  consignor.  But  the  interest 
of  the  consignor  in  such  goods  may  be  levied  upon  (firowmU  v.  Garnteyy  3 
Duer,  9). 

«.  A  foreign  co^ration  contracted  with  a  manufacturer  in  this  State  for 
certain  artides  to  be  made  for  them  and  delivered  to  them  at  New  Orleans, 
the  corporation  to  pay  the  charges  of  transportation.  The  articles  were  made 
within  this  State,  and  here  delivered  to  an  express  company,  directed  to  the 
corporation  at  New  Orleans.  EM  that  the  title  did  not  pass  to  the  corpora- 
tion until  delivered  to  them  at  New  Orleans,  and  that  consequently  the  goods 
were  not  liable  to  be  attached  in  a  suit  a^;ainst  the  corporation  during  their 
transit  to  the  border  of  the  State.  A  clami  contingent  upon  the  happening 
of  a  fliture  event  is  not,  while  the  contingency  lasts,  a  debt  liable  to  attach- 
ment. A  debt  due  from  a  debtor  not  within  this  State,  to  a  creditor  also  not 
within  this  State,  is  not  liable  to  attachment  here,  although  the  evidence  of 
Mi — €.  g.  the  bond,  note,  &c.,— may  be  within  the  State  (Bates  v.  New  Oriean^y 
Jackson  &  Q^t  North  B.  R  Go.,  4  Abb.  72 ;  13  How.  516 ;  Lyman  v.  GarttDright, 
$  E.  D.  Smith,  117). 

/  Letters  and  correspondence  are  not  among  the  papers  which  the  statute 
authorizes  to  be  taken  imder  process  (Hergman  v.  DetHebaek,  11  How.  46) 

g.  lien  of  attachment. — An  attachment  binds  real  estate  from  the  time  of 
being  levied  (Burkhardt  v.  MeGleOan,  15  Abb.  243,  note,  aflJrming  7  How.  829) ; 
and  upon  peraonal  estate  ftt>m  the  time  when  it  is  allowed  (T%uher  y.  Banorcfl^  * 
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18  Abb.  248;  see,  however,  Suklmmi  t.  Ormr,  5  Duer,  250).  An  attachment 
in  an  action  on  a  money  bond  payable  by  instalments,  is  a  Uen  only  for  the 
instalments  actually  dneiSftraeuse  ffk.  y.  tkmiJe,  19  How.  885). 

a.  For  the  pidrpose  of  securing  the  lien  on  real  estate.  It  is  only  necessair 
tha^  it  should  be  included  in  the  Inventory  returned  by  the  sheriff;  he  is 
under  no  necessity  to  enter  upon  the  land,  or  see  it,  or  go  into  its  vicinity,  nor  do 
any  other  act  than  return  it  m  his  inventory  {Learned  v.  Vandenburg,  7  How. 
8?i ;  afltened,  8  «.  77  ;  Tak  v.  MaUhem,  20  How.  430;  12  Abb.  379)!  In  re- 
spect to  personal  property,  it  is  otherwise.  To  render  the  seizure  effectual  it 
must  be  accompanied  by  possesion.  The  sheriff  is  bound  to  see  that  it  is 
safely  kept,  to  satisfy  the  Judgment  when  recovered.  He  must,  therefore,  not 
only  seise  the  proper^,  but  take  it  into  his  custody.  (25.)  Where  there  are  seve- 
nd  atudunents  against  the  same  property,  they  will  have  priority  according 
to  Uie  order  of  their  delivery  to  the  sheriff  To  secure  the  uen  on  real  estate, 
m  mdnst  subsequent  bonorfide  purchasers,  notice  under  section  182  must  be 

b.  Action  b7  oliMifil— Form  of  complaint  by  sheriff  suing  under  the  autho- 
rity of  this  section  (KeOy  v.  BmMftn^,  ^  Barb.  801 ;  88  Barb.  128). 

&  The  power  given  to  the  sheriff  by  this  section  is  merely  cumulative,  and 
does  not  arrive  the  plaintiff  of  his  tight  to  enf<»rce  his  lien  by  action  {Skanna 
▼.  a^Morf,  18  Abb.  448;  see,  however,  a  C.  on  appeal,  24  How.  488 ;  15  Abb. 

§  233.  Proceedings  in  case  of  perishable  property  or  vessels. 

If  any  property  so  seizerl  shall  be  perishable,  or  if  any  part 
of  it  be  claimed  by  any  other  person  than  such  defendant,  or 
if  any  part  of  it  consist  of  a  vessel,  or  of  any  share  or  interest 
therein,  the  same  proceedings  shall  be  had  in  all  respects  as 
are  provided  by  law  upon  attachments  against  absent  debtors. 

d  Shipfl,  *a— The  revised  statutes,  as  to  attachments  against  ships,  were 
aoModed  bv  laws  of  1860,  p.  847,  906 ;  1862^  p.  956.  '*  The  property  attached 
la. a  vesael  belon^ng  to  the  defendants.  It  has  been  in  the  sheriff's  custody 
•faiioe  November  5, 1851.  [It  was  then  January,  1852].  No  one  has  claimed 
b;  no  bcmd  has  been  ^ven  by  the  defendant,  or  b^r  any  one,  as  owner.  The 
expenses  of  .keeping  it  would  eat  up  its  value,  without  benefit  to  any  one. 
An  order  must  therefore  be  made  that  it  be  sold  by  the  sheriff"  (Beady  v. 
Stmoart,  1  Code  Rep.  N.  8. 800).    See  note  to  the  preceding  section. 

e,  Peilaliable  pvop^Brty.— Potatoes  are  perishable  property.  And  where 
a  part  of  the  property  attached,  consisted  of  potatoes,  the  court  ordered  them 
to  be  sold  (Dane  v.  AingwoHh,  14  How.  846). 

§  2S4.     Jfktcrest  in  corporations  or  associations,   liable  to  ' 
a^^t(^menL 

The  rights  or  shares  which  such  defendant  may  have  in  the 
stock  of  any  association  or  corporation,  together  with  the 
interests  and  profits  tliereon,  and  all  other  property  in  this 
State  of  such  defendant,  shall  be  liable  to  be  attached  and 
levied  upon,  and  sold  to  satisfy  the  judgment  and  execution. 

§  885.  MtfOohainifiK^,^  ho^  execfufted  on  property  incapable  of 
ina/n^al  delivery. 

The  execution  of  the  attachment  upon  any  such  rights, 
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ebarcs,  or  any  debts,  or  other  proi)ert7  incapable  of  manual 
-delivery  to  the  sheriff,  shall  be  made  by  leaving  a  certified 
copy  of  the  warrant  of  attachment  with  tlie  president  or  other 
head  of  the  association  or  corporation,  or  the  secretary,  cashier, 
or  managing  agent  thereof,  or  with  the  debtor  or  individual 
holding  such  property,  with  a  notice  showing  the  property 
levied  on, 

&  An  attachment  iflsued  under  the  code  must^  in  onlor  to  reach  a  debt  dne 
to  the  defendatt  in  attachment,  or  other  preperty  held  by  a  thira  person,  be 
executed  by  the  sheriff,  by  the  delivery  to  Uie  defendant  or  person  holding 
property  of  the  defendant,  in  person,  of  a  copy  of  the  warrant,  with  a  notice 
showing  the  property  levied  on.  Leaving  such  copy  and  notice  at  the  place 
of  business  outhe  debtor  with  a  third  person  found  there,  is  not  a  sufficient 
service  of  the  attachment  by  the  sheriff.  Whether  the  defect  can  be  supplied 
and  the  attachment  made  effectual,  by  proof  that  the  papers  were  afterwards 
delivered  by  such  third  person  to  the  debtor  or  person  holding  property  of 
the  defendant ;  whether  service  of  a  copy  of  the  warrant,  with  a  notice  in 

Snerrtl  terms  by  the  sheriff,  that  he  "  attaches  all  property  in  the  hands  of** 
e  debtor,  or  person  having  property  of  the  defendant,  is  sufficient  to  make 
the  attachment  effectual, — query?  (Orser  v.  Grossman,  11  How.  520;  4  E.  D. 
8mith,  448.) 

c.  The  execution  of  an  attachment  upon  a  promissory  note  may  be  made  by 
leaving  with  the  holder  a  certified  copy  of  the  warrant,  with  a  notice  showing 
the  property  levied  on  {RtisseU  v.  Riickman,  3  E.  D.  Smith,  419). 

cL  Wliether  property  incapable  of  manual  delivery  is  attached  where 
the  sheriff  shnply  serves  a  copy  of  the  warrant  without  making  and  return- 
ing an  inventory  under  section  232,  and  without  the  notice  prescribed  by 
section  236  (Lyman  v.  Cartwrighi,  8  E.  D.  Smith,  117 ;  Wood  v.  Orser,  25  N. 
Y.  358). 

e.  This  notice  must  describe  particularly  the  property  levied  on,  so  as  to 
enable  the  holder  to  identify  it  and  deliver  it  to  the  sheriff  when  his  own 
claims  are  satisfied.  A  notice  referring  to  the  property  in  seneral  terms  as 
belonging  to  the  debtor  in  the  attachment,  is  insufficient  and  void  (KuMman 
V.  Or»«',5Duer,  242;  Wilson  y.  Duncan,  11  Abb.  8;  OrserY.  Grossman,  11 
How.  520 ;  4  K  D.  Smith,  443). 


§  286.     CertificcUe  of  defendants  interest  to  lefwmished  hy 
eorporatione. 

Whenever  the  sheriff  shall,  with  a  warrant  of  attachment,  or 
execution  against  the  defendant,  apply  to  such  officer,  debtor, 
or  individual,  for  the  purpose  of  attaching,  or  levying  upon, 
such  property,  such  officer,  debtor,  or  individual,  shall  furnish 
him  with  a  certificate  under  his  hand,  designating  the  number 
of  rights  or  shares  of  the  defendant  in  the  stock  of  such  associa- 
tion or  corporation,  with  any  dividend  or  any  incumbrance 
thereon,  or  the  amount  and  description  of  the  property  held  by 
such  association,  corporation,  or  individual,  for  the  benefit  of 
or  debt  owing  to  the  defendant.  K  such  officer,  debtor,  or  in 
dividual  refuse  to  do  so,  he  may  be  required  by  the  court  or 
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jadge  to  attend  before  him,  and  be  examined  on  oath,  concern 
ing  the  same,  and  obedience  to  such  orders  may  be  enforced 
by  attachment. 

a.  A  aheiiff  on  demanding  a  certificate  under  this  section  should  disclose 
the  fact  that  he  has  an  attadiment  or  execution  in  his  hands  (8ehub  v.  Bakkoin, 
18  Abb.  409 ;  22  How.  278). 

b.  The  remedies  given  by  this  section  are  merely  cumulative  and  do  not 
toll  any  remedies  the  creditor  before  poeseased  (Skinner  v.  Stuart,  18  Abb 
443 ;  see  however,  8.  C.  on  appeal,  24  How.  489 ;  15  Abb.  391). 

e.  In  Hoagland  v.  StodoUa,  1  Code  Rep.  N.  S.  210,  the  attachment  was  served 
on  R,  who,  itVas  alleged,  was  indebted  to  the  defendant,  and  a  certificate  de* 
manded  under  section  286.     R.  certified  having  in  his  hands  $75,  which  the 

SlaintifT  not  deeming  satisfactory,  obtained  an  order  tm  R*8  examination, 
[eld,  that  the  order  should  not  have  been  made ;  that  the  order  under  section 
286  cannot  be  made  where  a  certificate  has  been  given ;  although  the  party 
served  merely  certifies  that  he  has  no  property  (GarroU  v.  Finley,  26  Barb.  6l, 
overruling  Hopkins  v.  Snow,  4  Abb.  868).  But  if  the  plaintiff  cau  establish  to 
the  satisfaction  of  the  judge  that  the  certificate  is  untrue,  then  such  a  certificate 
may  be  rcgsurded  as  a  refi^  to  give  a  certificate,    (lb.) 

d.  Laws  of  1848,  cap.  50,  p.  69,  enact, — §  1.  In  caae  any  cashier,  secretary, 
derk,  or  individual,  upon  whom  any  sheriff  shall  serve  any  such  attachment 
or  execution,  shall  remse  to  fiimish  him  with  the  certificate  required  in  and  by 
the  third  section  of  the  act  passed  April  11, 1842,  entitled  "  Ai  act  to  amend 
the  law  in  relation  to  suits  against  foreign  corporations,"  chapter  197,  then  it 
shall  be  lawful  for  the  plaintiff  in  such  attachment  or  execution  to  require  the 
examination  of  such  cashier,  secretary,  clerk,  or  individual,  before  any  ofSLcer 
of  the  court  out  of  which  such  attachment  or  execution  shall  have  issued. 

§  2.  The  provisions  of  sections  12, 18, 14, 15,  and  16,  of  art  8,  of  title  1,  chap- 
ter 5th,  part  2d,  of  the  revised  statutes,  in  relation  to  the  mode  of  examining 
non-resident  debtors,  or  persons  indebted  to  them,  or  having  property  of  thein 
in  his  or  their  possession,  shall  apply  to  and  govern  the  examinations  author- 
ized to  be  had  in  and  by  this  act,  so  &r  as  the  sam^  may  be  applicable. 

§  237.  (Am'd  1859.)    Judgment,  how  satisfied. 

In  case  judgment  be  entered  for  the  plaintiff  in  such  action, 
the  sheriff  shall  satisfy  the  same  out  of  the  property  attached 
by  him,  if  it  shall  be  suflScient  for  that  purpose,— 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales 
of  perishable  property,  and  of  any  vessel,  or  share  or  interest 
in  any  vessel,  sold  by  him,  or  of  any  debts  or  credits  collected 
by  him ;  or  so  much  as  shall  be  necessary  to  satisfy  such  judg- 
ment ; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  isued  on  such  judgment,  he  shall  proceed  to  sell  under 
such  execution,  so  much  of  the  attached  property,  real  or  per- 
sonal, except  as  provided  in  subdivision  four  of  this  section,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for  that 
purpose  shall  remain  in  his  hands ;  and  in  case  of  the  sale  of 
any  rights  or  shares  in  the  stock  of  a  corporation  or  association, 
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the  aheriff  shall  exeoate  to  the  pQichaeer  a  certificate  of  sale 
thereof,  and  the  parchaf^r  ^hall  thereupon  have  all  the  rights 
and  privileges  in  respect  thereto  which  were  had  by  such 
defendant. 

3.  If  any  of  the  attached  property  belonging  to  the  defend- 
ant shall  have  passed  out  of  the  hands  of  the  sheriff  without 
having  been  sold  or  converted  int^  money,  such  sheriff  shall 
repossess  himself  of  the  same,  and  for  that  purpose  shall  have 
all  the  authority  which  he  had  to  seize  the  same  under  the 
attachment,  and  any  person  who  shall  wilfully  conceal  or  with- 
hold such  propeity  from  the  sheriff,  shall  be  liable  to  double 
damages  at  the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes  and  other  evidences 
of  debt,  and  the  debts  that  may  have  been  seized  or  attached 
lunder  the  warrant  of  attachment,  and  to  prosecute  any  bond 
he  may  have  taken  in  the  course  of  such  proceedings,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

At  the  expiration  of  six  months  from  the  docketing  of  the 
judgment,  the  court  shall  have  power,  upon  the  petition  of  the 
plaintiff,  accompanied  by  nn  aflSdavit,  setting  forth  fully  all 
the  proceedings  which  have  been  had  by  the  sheriff  since  the 
service  of  the  attachment,  the  property  attached,  and  the  dis- 
position thereof,  and  also  the  affidavit  of  the  sheriff,  that  he  has 
used  diligence  and  endeavored  to  collect  the  evidences  of  debt 
in  his  hands  so  attached  and  that  there  remains  uncollected  of 
the  Same  any  part  or  portion  thereof,  to  order  the  sheriff  to  sell 
the  same,  upon  such  terms  and  in  such  manner  as  shall  bo 
deemed  proper.  Notice  of  such  application  shall  be  given  to 
the  defendant  or  his  attorney,  if  the  defendant  shall  have  ap- 
peared in  the  action.  In  case  the  summons  has  not  been  per- 
sonally served  on  the  defendant,  the  court  shall  make  such  rule 
or  order  as  to  the  service  of  notice  and  the  time  of  service,  as 
shall  be  deemed  just. 

When  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall  de- 
liver over  to  the  defendant  the  residue  of  the  attached  prop- 
erty or  the  proceeds  thereof. 

A.  Where  property  is  seized  \tj  a  sbeciff  by  vlrta^  of  ao  aUadunent,  aoder 
Uie  code,  he  must  retain  it  in  his  possession  nnti)  the  determination  of  the  ac- 
tion in  whidi  the  attachmmt  was  issued,  and,  if  the  plaintiff  recovers  Jadg- 
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ment,  untfl  the  property  is  sold  under  an  execution  isaued  thereon ;  unleaB  the 
judgment  is  otherwise  satisfied,  or  unless,  in  case  of  perishable  goods,  4sc.,  he 
&  oraered  by  the  oflSoer  who  issued  the  attachment,  to  sell  the  same  (MeKay 
V.  Harrawer,  27  Barb.  468 ;  Dodge  v.  P&rier,  13  Abb.  253).  If  he  has  the  goods 
when  a  proper  execution  is  presented  to  him,  and  proceeds  to  sell  thereon,  it 
is  aU  the  plaintiff  has  a  right  to  require  of  him.  {Id.)  Where  the  person  who 
was  the  weriff  when  the  attachment  was  issued,  and  executed  it,  ceases  to  be 
sheriff  by  the  expiration  of  his  term  of  office,  before  the  plaintiff  obtains  his 
judgment  and  issues  his  execution,  the  execution  should  be  directed,  and  de- 
livered^ to  the  former  sheriff,  and  not  to  his  successor.  (Id,)  The  execution 
issued  m  such  a  case  should  be  a  special  one,  directed  to  the  former  sheriff  as 
auch,  reciting  the  issuing  of  the  attachment,  and  taking  of  the  property  there- 
on, and  requiring  the  sale  of  that  property  by  him ;  after  which  it  should  di- 
rect him  to  sen  the  property  of  the  defendant  generally,  yld.)  Until  a  proper 
eiecution  has  been  put  in  his  hands,  directins  a  sale  of  the  property  sdz^, 
auch  former  sheriff  cannot  be  placed  in  default  in  respect  to  such  property. 
He  is  not  bound  to  deliver  the  property  to  his  successor  In  office  to  be  sold  on 
an  ezeqution  directed  and  delivercnl  to  the  latter ;  and  cannot  be  made  liable 
for  a  refbsal  so  to  deliver  it    {Id.) 

a.  Moneys  on  deposit  in  a  trust  company  were  levied  on  by  the  sheriff.  De- 
fendants appeared  and  defended  unsuccessfully,  but  did  not  procure  ttie  at- 
tachment to  be  dischiuged,  nor  did  the  sheim  collect  said  moneys ;  pending 
the  action  the  trust  company  fidled.  Held  that  said  meneys  were  not  to  be 
regarded  as  paid  upon  the  plaintiff's  judgment  {McBrids  v.  Fcvrm&nf  ^atinffs 
ffk,  7  Abb.  847). 

b.  Where  the  defendant  dies  after  the  allowance  of  an  attachment  and  be- 
Ibre  judgment,  the  right  to  order  an  execution  is  with  the  court  in  which  the 
action  was  ponding,  and  not  with  the  surroffate.  The  execution  should  be  in- 
dorsed to  levy  only  upon  the  property  taken  by  the  attachment  {Thcu^ier  v.  Baiv- 
erafi,  15  Abb.  348). 

e.  A  sheriff  of  this  State  has  no  power  to  sell,  upon  an  execution  issued  on 
a  Judgment  in  an  action  commenced  by  attachment,  the  real  estate  of  a  foreign 
COTporation,  mtuated  in  another  State  (Bunk  v.  St.  John^  29  Barb.  585). 


§  238.  When  action  to  recover  notes^  cfe?.,  of  defendant^  may 
be pT09ecvited  hy  plaintiff  in  the  action  in  which  the  attachment 
mued^ 

The  actions  herein  authorized  to  be  brought  by  the  8heri£^ 
may  be  prosecuted  by  the  plaintiff,  or  under  hie  direction, 
upon  the  delivery  by  him  to  the  sheriff  of  an  undertaking 
executed  by  two  sufficient  sureties,  to  the  effect  that  the 
plaintiff  will  indemnify  the  sheriff  from  all  damages,  costs,  and 
expenses  on  account  thereof,  not  exceeding  two  hundred  and 
fifty  dollars  in  any  one  action.  Such  sureties  shall,  in  all 
cases,  when  required  by  the  sheriff,  justify  by  making  an  affi- 
davit that  each  is  a  householder,  and  worth  double  the  amount 
of  the  penalty  of  the  bond,  over  and  above  all  demands  and 
liabilities. 

<k  Where  the  sheriff  levies  on  a  piomiesory  note  in  course  of  prosecution^  he 
may  continue  the  action  in  the  name  of  the  plaintiff,  or  may  be  substituted  aa 
plamtiff  at  his  election  {Rumll  v.  Buckmcm,  8  £.  D  Smith,  419) 
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a.  No  action  can  be  maintained  until  the  requirements  of  this  section  have 
been  complied  with  (Skinner  v.  Stitart,  15  Abb.  891 ;  24  How.  489 :  39  Barb. 
206) ;  and  the  flEU^  of  such  compliance  must  be 'specified  in  the  complaint  (Id.) 

§  239.  Bond  to  sheriff  on  attachment^  how  disposed  of  on 
judgmefntfor  defendant 

If  the  foreign  corporation,  or  absent  or  absconding  or  con- 
cealed  defendant,  recover  judgment  against  the  plaintiff  in 
such  action,  any  bond  taken  by  the  sheriff,  except  such  as  are 
mentioned  in  the  last  section,  all  the  proceeds  of  sales  and 
moneys  collected  by  him,  and  all  the  property  attached  re- 
maining in  his  hands,  shall  be  delivered  by  him  to  the  defend* 
ant,  or  his  agent,  on  request,  and  the  warrant  shall  be  dis- 
charged, and  the  property  released  therefrom. 

§  240.  (Am'd'1862.)  Discharge  of  attachments  a/nd  retfwm 
-of  property  or  its  proceeds  to  defend<mty  on  his  appea/raflfice  in 
the  action. 

Whenever  the  defendant  shall  have  appeared  in  such 
action,  he  may  apply  to  the  officer  who  issued  the  attachment, 
or  to  the  court,  for  an  order  to  discharge  the  same ;  and  if  the 
same  be  granted,  all  the  proceeds  of  sales  and  moneys  col- 
lected by  him,  and  all  the  property  attached  remaining  in  his 
hands,  shall  be  delivered  or  paid  by  him  to  the  defendant  or 
his  agent,  and  released  from  the  attachment. 

And  where  there  is  more  than  one  defendant,  and  several 
property  of  either  of  the  defendants  has  been  seized  by  virtue 
of  the  order  of  attachment,  the  defendant  whose  several  pro- 
perty has  been  seized  may  apply  to  the  officer  who  issued  the 
attachment  for  relief  under  this  section. 

b.  The  application  on  the  part  of  the  defendant  to  dischaige  the  attachment 
is  "  purely  ex  parte."  The  plaintiff  has  no  right  to  except  to  defendant's  .sure- 
ties (8a7ib&rn  v.  ElisusibeUvport  Manufg  Co.  &  How.  106;  18  Abb.  488).  The 
court  may  direct  notice  of  the  application  to  be  given  to  the  plaintiff,  and  if 
a  notice  is  so  given  and  the  defendant  does  not  attend  at  the  time  specified, 
the  court  cannot  give  plaintiff  the  costs  of  his  attendance.    (Id.) 

c.  After  judgment  for  the  plaintiff  in  the  action,  it  is  too  late  for  the  de- 
fendant to  avail  himself  of  this  section  (Spencer  v.  Boger^  Loeomotioe  Works^  18 
Abb.  180). 

d.  A  surety  in  an  undertaking  given  pursuant  to  this  section  is  not  dischai^eed 
by  an  order  on  the  principal  to  fhmish  farther  security,  that  order  not  bemg 
complied  with  (JewiU  v.  Crane,  18  Abb.  97;  35  Barb.  308). 

e.  A  motion  to  compel  a  party  to  furnish  farther  sureties  on  the  around  that 
he  has  imposed  on  the  court ;  as  for  instance  that  one  of  the  suret&s  is  an  in- 
&nt,  is  not  an  exception  to  the  sufficiency  of  the  sureties  (Jewitt  v.  Orcmey  85 
Barb.  208). 
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a.  Soreties  may  be  allowed  for  their  own  protection  to  defend  an  action 
against  their  principal ;  and  even  after  Judgment  has  been  entered,  they  may 
on  a  prompt  application  have  the  judgment  set  aside  and  be  let  in  to  defend 
{JewiU  y.  Grane,  85  Barb.  206).  In  such  an  action  the  sureties  cannot  avail 
themselyes  of  any  mere  irregulariUei  in  the  original  action.    {Id.) 

§  241.  (Am'd  1 857, 1862.^  Undertaki'iig  on  the  paH  of  the 
defendant  /  discha/rge  of  attachment. 

Upon  such  application,  the  defendant  shall  deliver  to  the 
court  or  oflScer  an  undertaking  executed  by  at  least  two  sure- 
ties,  who  are  residents  and  freeholders  or  householders  in  this 
State,  approved  by  such  court  or  oflScer,  to  the  effect  that  the 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  amount  of 
judgment  that  may  be  recovered  against  the  defendant  in 
the  action,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  double  the  amount  claimed  by  the 
plaintiff  in  his  complaint.  If  it  shall  appear  by  affidavit  that 
the  property  attached  be  less  than  the  amount  claimed  by  the 
plaintiff,  the  court  or  officer  issuing  the  attachment,  may  order 
the  same  to  be  appraised,  and  the  amount  of  the  undertaking 
shall  then  be  double  the  amount  so  appraised.  And  in  all 
cases,  the  defendant  may  move  to  discharge  the  attachment,  as 
in  the  case  of  other  provisional  remedies. 

And  where  there  is  more  than  one  defendant,  and  several 
property  of  either  of  the  defendants  has  been  seized  by  virtue 
of  the  ordey  of  attachment,  the  defendant  whose  several  pro- 
perty has  been  seized  may  deliver  to  tlie  court  or  officer  an 
undertaking,  in  accordance  with  the  provisions  of  this  section, 
to  the  effect  that  he  will,  on  demand,  pay  to  the  plaintiff  the 
amount  of  judgment  that  may  be  recovered  against  such  der 
fendant.  And  all  the  provisions  of  this  section  applicable  to 
such  undertaking  shall  be  applied  thereto. 

b  Where  a  party  has  been  attached  as  a  non-resident,  he  may  move  to  have 
the  attachment  discharged  on  the  ground  of  his  bein^  a  resident,  and  the  court 
will  grant  a  reference  to  ascertain  the  fact,  without  the  undertaking  required 
by  this  section  (KUUan  v.  Washington,  2  Code  Rep.  78). 

e.  The  issuing  an  attachment  against  a  debtor  on  the  around  that  he  is  a 
non-resident,  when  In  &ct  he  is  a  resident,  is  an  irregulanty  only,  and  must  be 
taken  advantage  of  at  the  earliest  opportunity,  or  it  will  be  waived  (Lawrence 
y.  J(me8, 15  A^.  110). 

d  Giving  an  undertaking  under  section  241  does  not  preclude  the  defendant 
from  afterwards  moving  to  set  aside  Uie  attachment  (Ga'HniU  v.  Banff,  15  Abb. 
189). 

e.  A  motion  to  set  aside  an  attachment  as  improvidently  issued  must  be  on 
the  plaintiff's  affidavits  only.    Additional  affidavits  cannot  be  used  (White  v. 
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t^BoihenUmhangh,  7  How.  857 ;  see  also  Bank  of  LanHngburg  y.  MeEk,  7  How. 
800). 

a.  Where  an  undertaking  was  given  on  discharging  an  attachment  against  a 
non-resident  defendant,  and  subsequently  the  plaintiff  moyedfor  other  sureties, 
on  the  ground  that  one  of  them  was  insolvent, — held  that  the  court  had  no 
power  to  order  additional  sureties  in  such  a  case  {Dudieu  v.  Chodrieh,  16  How. 
189  ;  7  Abb.  26). 

b.  In  an  action  on  a  bond  ^ven  to  obtain  the  release  of  property  seieed  an- 
(ler  an  attachment  regularly  issued  against  a  person  as  a  non-resident  deUM, 
the  defendants  are  estopped  from  denying  that  the  person  proceeded  against 
was  a  non-resident  (Haggart  y.  Morgan.  1  Selden,  4SSS) ;  or  any  fiict  reoiml  in 
the  undertaking  ((Meman  y.  Bean,  14  Abb.  88). 

§  24^.  When  sheriff  to  return  warranty  and  proceedings 
thereon. 

When  the  warrant  shall  be  fully  executed  or  discharged, 
the  sheriff  shall  return  the  same  .with  his  proceedings  thereon, 
to  the  court  in  which  the  action  was  brought. 


*  §  243.     Sheriffs' fees. 

Tlie  sheriff  shall  be  entitled  to  the  same  fees  aud  compensa- 
tion for  servicefl,  and  tlie  same  disbursements,  under  this  title, 
as  are  allowed  by  law  for  like  seryices  and  disbursements,  un- 
der the  provisions  of  chapter  five,  title  one,  and  part  two  of  the 
revised  statutes. 

c.  Where  attached  property  has  not  been  sold,  the  sheriff  is  not  entitled,  as 
a  matter  of  rightjto  poundage  [Mmrtis  v,  Dudiey,  21  How.  456 ;  12  Abb.  861 ; 
Hoge  v.  Page,  11  How.  207).  All,  in  sudi  a  case,  he  can  tax,  as  a  matter  of 
ri^ht,  is  82  cents,  and  all  further  compensation  depends  on  what  the  officer  is- 
sumg  the  attachment  shall  certify  to  be  reasonable.  (Id).  In  one  case  the  sheriff 
was  allowed  $5  for  putting  a  person  in  charge,  and  f3  a  day  keeper's  fees. 
8embky  on  a  settlement,  of  Uie  action  after  service  of  the  attachment,  the  sheriff 
is  entitled  to  his  necessary  disbursements,  and  to  commission  on  the  amount 
paid  to  settle,  ahhough  the  money  does  not  come  to  his  (the  sheriff*s)  hands 
{Trenor  y.  Fachin,  20  How.  40b ;  12  Abb.  186) ;  and  after  the  levy  upon  an  at- 
tachment (for  which  the  sheriff  is  entitled  to  fifty  cents)  he  is  entitled  to  a 
"  compensation  for  his  trouble  and  expenses  in  taking  possession  of  and  pre> 
serving  the  property,"  whether  sold  or  not ;  which  compensation  must  be 
fixed  by  the  officer  issuing  the  attachment  {Hoge  y.  Page,  11  How.  207). 

d.  The  duties  formerly  discharged  by  the  trustees  of  the  debtor's  estate  now 
devolve  upon  the  sheriff,  and  he  is  entitled  to  the  like  compensation  as  the 
Revised  Statutes  award  to  the  trustees.  For  collections  he  is  entitled  to  his 
necessary  disbursements  and  a  commission  of  five  per  cent,  on  the  amount 
collected.  If  he  employs  agents  to  assist  him,  he  must  himself  remunerate 
them ;  but  the  cost  of  employing  attorney  and  counsel  is  a  necessarv  disborae- 
ment  (Mayhew  v.  Duncan,  81  Barb.  87 ;  and  see  Mayhew  y.  Wileon,  10  Abb.  2810. 

e,  A  sheriff  must,  in  his  biU  of  charges,  spedfythe  items  of  disbursements 
under  oath  of  himself  or  his  deputy  (Mayhew  y.  WikoT^  10  Abb.  889). 


*  Ammded-^See  Appendix. 
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Ohaptsb  V. 
Provisional  Remedies. 

§  244.  [900.]  (Am'd  1861,  1852, 1867,  1858, 1862.)  Powers 
of  court  as  to  reoevoersj  deposit  of  money^  dBc,  in  court,  and 
other  provisional  remedies.    Judgment  for  sum  admitted  due. 

A  receiver  may  be  appointed, — 

1.  Before  jndgment,  on  the  application  of  either  partj,  wlieii 
he  establishes  an  apparent  ri^ht  to  property  which  is  die  sub- 
ject of  the  action,  and  which  is  in  the  possession  of  an  advene 
party,  and  the  property,  or  its  rents  and  profits,  are  in  danger 
of  being  lost,  or  materially  injured  or  impaired ;  except  in 
cases  where  judgment  upon  failure  to  answer  may  be  had  with- 
out application  to  the  court ; 

2.  Afker  judgment,  to  carry  the  judgment  into  effect ; 

3.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal, or  when  an  execution  has  been  returned  unsatisfied,  and 
the  judgment-debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment ; 

4.  In  the  ca^es  provided  in  this  code,  and  by  special  statutes, 
when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights ;  and  in  like  cases,  of  the  property  within  this  State  of 
foreign  corporations.  Receivers  of  the  property  within  this 
State  of  foreign  corporations,  shall  be  allowed  the  same  com- 
missions as  are  allowed  by  law  to  the  trustees  of  the  estates  ot 
absconding,  concealed,  and  non  resident  debtors. 

5.  In  such  other  cases  as  are  now  provided  by  law,  or  may 
be  in  accordance  with  the  existing  practice,  except  as  other- 
wise provided  in  this  act. 

When  it  is  admitted  by  the  pleading  or  examination  of  a 
party,  that  he  has  in  hb  possession,  or  under  his  control,  any 
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money  or  other  thing  capable  of  delivery,  which  being  the  sub- 
ject of  the  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court 
may  order  the  same  to  be  deposited  in  court,  or  delivered  to 
such  party,  with  or  without  security,  subject  to  the  further  di- 
rection of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall 
have  ordered  the  deposit,  delivery,  or  conveyance,  of  money  or 
other  property,  and  the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  as  for  contempt,  may  make  an  or- 
der, requiring  the  sheriff  to  take  the  money  or  property,  and 
deposit,  deliver,  or  convey  it  in  conformity  with  the  direction 
of  the  court. 

When  the  answer  of  the  defendant  expressly-,  or  by  not  de- 
nying, admits  part  of  the  plaintiff^s  claim  to  be  just,  the  court, 
on  motion,  may  order  such  defendant  to  satisfy  that  part  of  the 
claim,  and  may  enforce  the  order  as  it  enforces  a  judgment,  or 
provisional  remedy. 

See  LawB  1858,  ch.  814  An  act  to  extend  the  powers  of  execators,  assignees, 
receivers,  and  other  trustees,  &c. 

a.  Receiver,  when  and  how  appointed. — A  receiver  had  to  be  prajed 
for,  in  the  bill,  under  the  former  practice  (8  Atk.  689 ;  1  Molloy,  29).  A  re- 
ceiver cannot  be  appointed  until  a  suit  is  commenced  (Anon,  1  Atk.  419),  ex- 
cept in  cases  of  idiots  and  lunatics  {Mc  parte  Whitfield,  2  Atk.  315),  or  where 
defendant  designedly  keeps  out  of  the  way  to  avoid  service  of  the  process 
((iuinn  V.  Ounn,  1  Hogan,  76 ;  Sandford  v.  SinOair,  8  Edw.  Ch.  R  393).  He 
cannot  be  appointed  without  notice  to  the  party  interested,  except  under 
peculiar  circumstances,  demanding  immediate  action,«to  be  made  to  appear 
upon  the  papers  upon  which  the  application  was  made  (People  v.  Norton^  1 
Paige,  17 ;  Verplank  v.  Mercantile  Ins  Co,,  2  kf.  488 ;  Sancfford  v.  Sinclair,  8  id. 
873 ;  Gibson  v.  MarUn,  8  id  481 ;  Fiddy,  Ripley,  20  How.  26).  And  in  such 
cases,  the  receiver  was  appointed  for  the  protection  of  i^ioi^eitj  pendente  UU, 
and  the  order  did  not  assume  to  make  a  final  disposition  of  the  property  with- 
out a  hearing  of  the  parties  (Allen,  J.,  Kemp  v.  Harding,  4  How.  178 ;  jDorr  v. 
Noxon,  5  id  29 ;  and  see  note  to  section  298).  An  order  to  show  cause  why  a 
receiver  should  not  be  appointed,  served  oefore  the  action  is  commencecf,  is 
irregular  (KaUeTi^etroth  v.  The  Aetor  Bank,  2  Duer,  632).  After  judgment  for 
default  of  answer,  a  receiver  may  be  moved  for  without  notice  (AutiUn  v. 
Figudra,  7  Pai^,  56 ;  Neemith  v.  Hoisted,  Mid.  647).  Upon  a  motion  for  a  re- 
ceiver, the  merits  are  not  inquired  into.  Such  motion  relates  only  to  the  pre- 
servation of  the  property  in  controversy  (4  Wend.  178 ;  see  2  Barb.  538). 

h.  The  pendency  of  a  motion  for  leave  to  amend  or  to  dissolve  an  injunction 
is  no  objection  to  a  motion  to  appoint  a  receiver  (Barnard  v.  DarUng,  1  Barb. 
Ch.  R  76). 

e.  A  receiver  is  appointed  only  for  the  benefit  of  the  parties,  and  not  of 
strangers  to  the  action.  But  a  stranger  may  apply  as  to  any  rights  interfered 
with  by  the  receiver  (Howard  v.  Ripley,  10  Paige,  iS), 

d  A  party  applying  for  a  receiver,  pending  the  litigation,  must  show  a  pro- 
bable interest  m  the  property,  and  that  it  is  in  danger  of  being  lost  if  not  so 


Digitized  by 


Google 


§  aA4]  BiQiim.  43S 

oratecied  (0M%Mr t.  J9M(f,  7  Hofw.  187;  PaUm  v,  Atttm,  TmntU  Co., 4  Abb. 
l&&\Hmmmv.Aotm^lVmt^(h.,^Kh\i,Vi^  A»A«,9  Abb.  164). 

a,  A  receiver  would  not  be  a|>pointed  in  a  creditor's  suit  if  the  remedy  at 
law  bad  not  been  exhausted  (Starr  ▼.  BaMme,  1  Barb.  70). 

b.  A  receiver  would  be  appointed  of  an  estate  aadgned  for  the  benefit  of 
crediton,  where  the  aadgnee  was  shown  to  be  insolvent  (Ckmnah  v.  Sedffwek^ 

1  Barb.  210). 

e.  Receiver  of  effects  of  dissolved  or  insolvent  corporation  (see  Gonro  v. 
Grt^,  4  How.  166 ;  Lkingsion  v.  B'k.  of  N.  F.,  5  Abb.  338). 
d.  The  motion  for  a  receiver  does  not  involve  the  merits  (Shddon  v.  Week», 

2  Barb.  582 ;  Chnro  v.  Gray,  4  How.  166). 

«.  The  selection  and  appointment  of  a  receiver  and  taking  of  security  fW)r 
him  is  a  proper  matter  for  a  reference  ( Wetter  v.  SehtMeper,  7  Abb.  92 ;  Jackton 
v.  De  Formt,  14  How.  82).  Where  it  is  referred  to  a  referee  to  report  a  proper 
person  to  be  appointed  a  receiver,  an  order  of  appointment  by  the  court  is 
necessary ;  but  where  the  reference  is  to  appoint  a  receiver  and  take  the  re- 
quisite security,  the  appointment  by  the  referee  needs  no  confirmation  by  the 
court  (Be  Eagle  Iran  Workt,  8  Paige,  385).  A  party  dissatisfied  with  the  ap- 
jxnntment  may  petition  to  have  the  appointment  reviewed.  (Id.) 

/.  The  regulariw  of  the  appointment  of  a  receiver  cannot  be  questioned  by 
any  thiid  party  (Tyler  v.  WMe,  83  Barb.  327). 

Jr.  A  stockholder  of  a  corporation  having  joined  in  an  application  for  a  re- 
ver  cannot  question  the  validity  of  his  appointment  (BattershaU  v.  Dav%$,  31 
Barb.  823). 

^  On  an  appeal  from  Uie  special  term,  held  that :  An  order  directing  the 
oantinuance  oi  the  receivership  pending  the  appeal,  continued  the  receiver 
not  only  on  the  appeal  to  the  general  term  but  also  during  an  appeal  from 
SLnother  order  to  the  court  of  appeals  (McMahon  v.  AUen,  14  Abb.  220). 

Wlien  a  reoelver  wHl  or  wHl  not  be  appointed.— A  receiver  wHl  be 
appointed: 

t:  In  all  cases  of  fraudulent  trusts  (Ohautauqus  Go,  B'k.  v.  Whit^,  2  Selden, 
263). 

j.  Where  fraud  is  shown  in  the  defendant  and  the  fhnd  is  in  danger  (Fod- 
more  v.  Gunning,  7  Simons,  485 ;  1  Barb.  Oh.  R  664 ;  1  Hopk.  429 ;  3  Johns. 
Ch.  48 ;  see  Beubem  v.  Joel,  3  Reman,  488). 

k.  To  prevent  the  removal  of  the  subject  of  the  action  out  of  the  Jurisdic- 
tion of  the  conrL  and  against  a  defendant  ont  of  the  jurisdiction  (Oibbine  v. 
.M€mmeanruf,  9  Simons,  77;  ToT^/fe^  v.  imn«,  2  Russ.,  149 ;  see5Law.  Jour. 

2.  Where  a  tnutee  is  charged  with  violating  his  trust  (Boyd  v.  Murray,  3 
J(ribnB.  Ch.  48 ;  see,  however,  Orphan  Atylum  Soe.  v.  MeOartee,  Hopk.  HQ  ; 
JenkxM  V.  Jenkine,  1  Paige,  243). 

m.  To  preserve  the  property  of  a  corporation  (Lawrence  v.  QreenwUh  Fire 
Ine.  Go.,  1  Paige,  687). 

n.  Receiver  appointed  in  a  proceeding  to  foreclose  a  mechanics'  lien  (Webb 
T.  Vem  Zandt,  16  Abb.  314  note). 

A  receiver  wHl  not  be  appointed : 

o.  Unless  there  is  strong  probability  the  court  will  decide  in  fovor  of  the 
party  applytog,  and  the  rand  is  in  danger  (HamUton  v.  Aeeese.  Transit  Go.,  3 
Abb.  2^. 

p.  In  an  action  to  stay  waste  (Bobineon  v.  Preswkk,  3  Edw.  Ch.  R  246). 

£.  On  the  Implication  of  one  defendant  against  another  before  trial  (Tram- 
biM  V.  OfewfoTi,  Halst  Dig.  178). 

r.  Over  real  property,  unless  in  extraordinary  cases  (WiUU  v.  CorUe$,  2 
Bdw.  Ch.  R  281 ;  Vongden  v.  Lee,  3  id.  304 ;  Parker  v.  Ifoore,  id.  234 ;  Oairm 
T.  Ohabert,  id.  812 ;  see  Beeeker  in  Mortgage  caeee). 

In  ejectmeat,  see  note  to  section  455. 
28 
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a.  Before  answer,  unless  in  special  cases  (Tr«i<  v.  dwan^  8  Edw.  Ch.  R  4d0; 
and  see  Vann  y.  Bc^rreU,  3  Bro.  0.  0. 158;  Bloodgocd t.  Ciark,  4  Paige,  S77 
Oibom  y.  E^sr  ,  3  Paige,  343). 

6.  Oyer  a  mortgage  of  chattels  in  possession  (Bajfond  y.  FdhwSy  38  Barb. 
451 ;  Patten  y.  Accisaory  Transit  Co.,  4  Abb.  335). 

c.  Who  may  be  receiver.— Formerly,  a  master  in  chancery  coold  not  be 
receiyer  (6  Ves.  427),  nor  a  solicitor  in  the  cause,  or  under  a  commLssion  of 
lunacy  (3  Mer.  452),  nor  the  next  friend  of  an  infant  plaintiff  (3  Mad.  04),  nor 
a  trustee  (8  YeB.  73 ;  W  ib,  363.:  15  ib.  584).  An  officer  of  an  insolyent  bank  is 
not  a  proper  person  to  be  appointed  its  receiyer  {Att,  Oen.  y.  Bank  qf  Columbia^ 
1  Paige,  511 ;  8  Wend.  588).  But  on  the  yolnntaiy  dissolution  of  a  bank,  an 
officer  or  stockholder  may  be  appointed  receiyer  (Be  Bogle  Iron  Werke^  8 
Paige,  38o;  3  Edw.  Ch.  R  385 ;  B<nDery  Bank  ease,  5  Abb.  417;  3  R  8.  417). 
A  party  to  the  action  may  be  appointed  receiyer  {Fenn  y.  BoQes,  7  Ablx  308). 

d.  Where  the  same  property  is  inyolyed  in  two  suits,  it  is  the  practice  to 
2»>point  the  same  person  receiver  in  both  suits  (Howdl  'v.  Biptey^  10  Faige,  43 ; 
OOtorn  y.  Heyer,  3  id.  343 :  Cogger  y.  Ihward,  1  Barb.  Ch.  R  368 ;  see  4  £.  D. 
Smith,  191). 

e.  Receiver  is  an  officer  of  the  ooort. — A  receiver  is  an  officer  of  the 
court  which  appoints  him  (Booth  y.  Clark,  17  How.  U.  8.  Rep.  333 ;  LoUimer 
y.  Lord,  4  E.  D.  Smith,  183);  and  entitled  to  the  instructions  of  the  court  as 
to  his  duty  (Be  Van  Allen,  37  Barb.  225 ;  Curtis  v.  LeaviU,  1  Abb.  374).  And 
the  court  will  give  such  directions  to  a  receiver,  on  the  application  of  one  not 
a  party  to  the  suit,  as  may  he  necessary  to  protect  his  rights  ( Vincent  y.  Parker^ 
7  Paige,  65 ;  see  10  id.  46 ;  3  Duer,  685). 

/.  WTien  title  vests  in  receiver. — When  an  order  of  reference  is  made  for 
the  appointment  of  a  receiver,  and  a  receiver  is  subsequently  appointed,  his 
title  vests  by  refatton  from  the  date  of  the  order  of  reference,  and  attaches 
upon  all  the  property  to  which  the  receivership  could  properly  extend,  exactly 
in  the  same  manner  and  with  the  same  effect  as  if  the  order  directing  a  refer- 
ence had  named  and  appointed  the  receiver  (Butter  y.  TaUis,  5  Sand.  613 ; 
Deming  v.  'N.  F.  Marble  Co.,  12  Abb.  66).  On  tlie  order  for  the  receiver 
being  consummated  by  his  giving  securitj  the  personal  estate  and  equitable 
interests  of  the  party  of  whom  he  is  receiver,  vests  in  him  without  any  assign- 
ment, as  of  the  date  of  the  order  of  his  appointment  ( Wilson  v.  Allen,  6  Barb. 
542  ;  Wilson  v.  Wilson,  1  Barb.  Ch.  R  593;  Porter  v.  WiUiams,  5  Selden,  142  ; 
13  How.  107 ;  LoUmer  v.  Lord,  4  E.  D.  Smith,  183 ;  West  v.  Praser,  5  Sand. 
664 ;  Albany  CUy  Bank  v.  Schumaeher,  1  Clark,  378,  300 ;  Van  Wyck  v.  Brady,  3 
Code  Rep.  157).  Where  intermediate  the  appointment  of  a  receiver  and  his  ■ 
filing  security,  the  property  of  which  he  was  appointed  receiver  was  levied 
on  by.  the  sheriff,  the  court,  on  motion,  after  the  receiver  had  filed  security, 
ordered  a  return  of  the  property  to  the  receiver  (Steel  v.  Sturges,  5  Abb.  443 ; 
BtUter  v.  TaUis,  5  Sand.  612 ;  see  Bich  v.  Loutrel,  9  Abb.  356 ;  18  How.  131;  Be 
N.  Amer.  Quito  Pereha  Co.,  17  How.  549). 

g.  A  receiver  does  not  by  force  of  his  appointment  as  receiyer  become  pos- 
sessed of  property  in  a  foreign  state  {Field  y.  Bipley,  30  How.  36);  nor  of  real 
property  (}foak  v.  Coates,  33  Barb.  498. 

h.  Delivery  of  property  to  Receiver. — Where  an  order  is  made  for  the  de- 
liveiy^  of  property  to  a  receiver,  the  demand  of  delivery  must  be  made  by  the 
receiver  personally,  a  demand  by  the  plaintiff  in  the  action,  his  attorney  or 
the  referee  appointed  to  see  the  aelivery  made  will  not  warrant  an  attachment 
for  disobeying  the  order  to  deliver  (Ponton  v.  Zebley,  19  How.  394). 

i.  Taking  propsrty  from  Receiver.— Where  a«receiver  is  in  possession  of 
property  which  is  claimed  by  a  third  person,  the  proper  course  is  to  apply  by 

Betition  to  the  court  which  appointed  such  receiver  for  an  order  on  him  to  de- 
ver  such  property  to  the  claimant,  an  attempt  to  obtain  possession  by  suit 
against  the  receiver  is  a  contempt  (Biggs  v.  WMlney,  15  Abb.  390 ;  see  I^oe  v. 
Wbson,  7  Paige,  518 ;  Albany  City  BatHi  y.  &:hermerhorn,  9  id,  373,  10  ui  363 ; 
Parker  v.  Browning,  8  id,  388;  Chautauqve  Go.  Bank  v.  Bisley,  19  N.  Y.  870)l 
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a.  Receiver  represents  oreditorB.— The  reodver  does  not,  as  has  been 
fiometimes  sappoeed^  merely  stand  in  the  shoes  of  the  party  whose  estate  is 
entrusted  to  him,  but  he  represents  the  creditors  and  other  persons  interested 
therein  {P&rter  v.  ^iOiams,  5  How.  441 ;  5  8elden.  142 ;  Wilson  v.  AUen,  6  Barb. 
M4 ;  GiUsU  v.  Moody,  25  Corns.  479 ;  Talmadge  y.  P^,  8  Selden,  838 ;  OurUs  v. . 
BMmU,  15  K  Y.  12 ;  Bromr  v.  HiU,  1  Sand.  629).  The  case  of  Seyrnrntr  v. 
Wilson  (16  Barb.  294),  HayTwr  v.  Fowler  (id  300),  are  overruled  (15  How.  856). 

b.  Compensation  to  receiver. — A  receiver  is  entitled  to  commissions  at  the 
rates  prescribed  by  the  revised  statutes ;  and  he  is  also  entitled  to  be  repaid 
actual  disbursements  prudently  made  or  incurred  in  the  care  of  the  trust 

•property  {Howes  v.  Davis,  4  Abb.  71).  But  his  commissions  are  intended 
by  law  to  be  a  fiill  compensation  for  his  personal  services,  and  if  he  acts 
as  counsel  in  the  business  of  the  receivership,  he  is  not  entitled  to  special 
remuneration  beyond  taxable  fees  as  counsea  (Be  Bank  qf  Niagara,  6  Paige, 
318). 

6.  Sometimes  in  the  order  appointing  the  receiver,  a  clause  is  inserted  limit- 
ing his  compensation  to  such  as  is  allowed  to  executors  and  administrators ;  * 
in  which  case  he  can  claim  only  five  per  cent  for  the  first  one  thousand  dol- 
lars, two  and  a  half  per  cent  on  the  next  four  thousand,  and  one  per  cent  on 
the  residue  (Bennett  v.  Chapin,  8  Sand.  673). 

d.  Where  the^  order  directs  the  money  to  be  deposited  from  time  to  time  as 
received,  and  tlie  receiver,  in  compliance  with  the  terms  of  tlie  order,  makes 
deposits  from  time  to  time,  each  deposit  is  not  to  be  considered  in  the  light  of 
an  annual  rest  for  the  purpose  of  calculating  the  commission  in  cases  where  it 
is  limited  to  the  amount  allowed  to  executors  and  administrators  (Bennett  v. 
Chopin,  8  Sand.  678) ;  citing  with  approbation,  the  case  of  The  Beceiver  of  the 
Bank  of  Niagara  (6  Paige,  213).  But  if  the  receiver  renders  periodical  ac- 
counts in  conformity  with  the  standing  rule  of  the  court,  then  each  rendition 
of  account  may  be  regarded  as  a  rest.    (Ih.) 

e.  Where  an  order  was  made  by  consent,  directing  the  receiver  to  pay  over, 
and  deliver  all  the  moneys,  property,  and  effects  iy  his  hands  to  certain  of  the 
parties,  and  at  the  time  there  were  book-accounts  and  other  things  in  action 
unconverted  and  in  the  hands  of  the  receiver,  it  was  held  that  the  re(5eiver  was 
entitled  to  his  commission  on  the  value  of  the  property  thus  unconverted ;  and 
that  if  the  value  could  not  be  agreed  upon  by  consent,  the  court  would  order  a 
reference  to  ascertain  the  YtiXnelBenneU  v.  Cfhapin,  8  Sand.  675 ;  see  also  in  Be 
De  Poster,  4  Sand.  Ch.  R  511). 

/.  Receiver  chargeable  with  interest — A  receiver  who  mixes  the  trust 
rand  with  his  own,  or  with  other  moneys  held  in  trust,  or  uses  or  loans  the 
money  is  chargeable  with  interest  (Utiea  Ins.  Go.  v.  Lynch,  11  Paige,  520). 

g.  Receiver's  accounts.— A  receiver  is  to  account  to  the  court  only. '  He 
cannot  be  compelled  to  account  and  show  his  books  to  a  party  in  the  snit(ifti^ 
grove  v.  Nash,  3  Edw.  Ch.  R  172). 

h.  A  report  upon  a  receiver*s  accounts  need  not  t)e  confirmed;  and  cannot  be 
excepted  to.  A  party  dissatisfied  may  move  to  review  the  principle  on  whidi 
the  accounts  are  taken  (Brown  v.  Brown,  2  Edw.  Ch.  R  621. 

i.  Order  for  receiver  to  discharge  liens.— When  judgment  creditors 
.  have  acquired  a  lien  upon  a  fund  in  the  hands  of  a  receiver,  the  court  will  not, 
upon  their  petition,  make  an  order  upon  the  receiver  to  satisfy  the  judgment 
out  of  the  moneys  in  his  hands,  until  a  decree  has  been  made  in  the  action  in 
which  the  receiver  was  appointed,  and  notice  has  been  given  to  all  other  cre- 
ditors interested  in  the  distribution  of  the  fund.  But  in  order  to  protect  the 
petitioners,  an  order  will  be  made  upon  the  receiver  forbidding  him  to  make 
any  payments  out  of  the  fund  without  notice  to  the  petitioners,  or  their  at- 
torney, and  allowing  the  petitioners  to  institute  such  an  action  against  the 
receiver  and  other  parties  as  they  may  be  advised  (Hvhbard  v.  Chmd,  2  Duer, 
685;  see  7i^  Ingraham,  2  Barb.  Ch.  R  85). 

j.  "Wlien  a  receiver  may  sue  or  be  sned. — A  receiver  could  not  brinff 
•  ejectment  without  leave  of  the  court  (1  Ves.  jun.  165;  3  Bro.  C.  C.  88;  lo 
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Wend.  410).  Nor  could  such  an  action  be  brought  against  him  without  leave 
of  the  court  (9  Ves.  jun.  335).  Nor  could  he  make  any  payment  (1  »&.  85).  He 
cannot  sue  in  a  foreign  jurisdiction  for  the  property  of  the  debtor  of  whose 
estate  he  is  the  receiver  (Booth  v.  CUtrk,  17  How.  U.  S.  Rep.  822). 

.  a.  Commencing  an  action  against  a  receiver  as  such,  without  leave  of  the  court 
for  that  purpose  first  obtained,  is  a  contempt  (Taylor  v.  Bcddwin,  14  Abb.  166* 
De  Qroot  v.  Jay,  8Q  Barb.  483 ;  9  Abb.  356 ;  18  How.  121) ;  and  see  Bailey  v. 
Deeereux,  1  Vernon  Ch.  Cas.  269),  and  proceedings  in  the  action  will  be  stayed. 
(Id.)  But  it  has  been  held  that  leave  to  sue  a  receiver  is  usually  granted  of 
course,  and,  if  necessary,  can  be  granted  at  any  stage  of  the  action ;  and  the 
irregularity  in  suing  a  receiver  without  leave  of  the  court  is  waived  by  an  ap-  . 
pearance  in  the  action  without  objection  (HubbeU  v.  Dana,  9  How.  424;  see  8 
Paige,  389). 

b.  A  receiver  should  apply  for  an  order  for  leaver  to  sue  fDr  a  debt  (Merriti 
V.  Lyon,  16  Wend-  410;  arnUh  v.  Woodruff,  6  Abb.  66).  Having  obtained 
leave,  he  is  bound  to  sue  (WinfiM  v.  Bacon,  24  Barb.  154).  And  if  he  does  not 
obtain  leave,  and  fails  in  Uie  suit,  he  will  be  personally  liable  for  costs.  Thus« 
where  a  receiver  had  prosecuted  an  action  as  such  receiver,  without  leave  of 
the  court  for  that  purpose  first  obtained,  and  had  failed  in  the  action,  on  mo- 
tion for  costs  gainst  him  personally,  the  motion  was  granted  (Phdps  v.  Gok, 
3  Code  Rep.  157 ;  Smith  v.  Woodruff,  6  Abb.  65 ;  see  however  Devend^f  v.  Didc- 
inaon,  21  How.  275). 

c.  A  receiver  may  maintain  an  action  to  set  aside  a  fraudulent  assignment 
made  by  a  party  of  whose  estate  he  is  receiver  (Port&r  v.  TTitfiawM,  5  Seldeu, 
142 ;  12  How.  107) ;  and  he  may  interplead  (Winfidd  v.  Bwwn,  $4  Barb.  156). 

d  An  action  against  a  receiver  should  not  be  restrained  on  the  ground  that 
a  former  judgment  has  disposed  of  the  matters  involved  in  the  action ;  but  the 
receiver  should  be  left  to  set  that  up  as  a  defence  (Ja^s  Case,  6  Abb.  293) ;  nor 
should  an  injunction  issue  to  restrain  the  prosecution  of  an  action  by  a  re- 
ceiver, commenced  by  leave  of  the  court ;  the  proper  mode  of  restrainmg  him 
is  by  application  to  the  court  appointing  him  for  instructions  ( Winfidd  v.  pacon^ 
24  Barb.  154).  .      - 

e.  A  receiver  appointed  in  another  State  may  sue  in  his  character  as  re- 
ceiver in  this  State  (Rank  v.  8t.  John,  29  Barb.  585 ;  and  see  Eayt  v.  Thompson, 

1  Selden,  320). 

/.  'Wliat  attorney  the  receiver  is  to  employ.— A  receiver  should  not 
emplqv  a  person  to  bring  suit  for  him  as  such  receiver  who  has  been  employed 
for  either  of  the  parties  to  the  action  in  which  the  receiver  was  appointed 
(Wofrrm  v.  Sprague,  4  Edw.  Ch.  R  416 ;  Be  Aindey,  1  id. 576 ;  Ray  v.  Maeomb, 

2  id.  166 ;  Panion  v.  Zebley,  19  How.  394).  If  he  does,  the  proceedings  may  be 
set  aside  for  irregularity ;  but  the  irregularitv  is  so  &r  waived  by  appearance 
without  objection  that  on  a  motion  afterwards  made  to  set  aside  the  proceed- 
ings, the  courts  will  not  do  more  than  stay  the  proceedings  until  another 
attorney  is  substituted,  and  perhaps  saddle  the  plaintiff  ^th  costs  of  the 
motion,  (lb)  The  rule  is  for  the  benefit  of  the  parties,  and  a  stranger  sued 
by  the  receiver  cannot  raise  the  objection  (Wqrren  v.  aprague,  11  Paige,  200). 
Although  the  receiver  is  prohibited  fVom  employing  the  attorney  or  counsel 
of  either  of  the  parties  to  the  suit,  adversely  to  either  of  the  parties  to  the  suit, 
he  may  employ  the  attorney  or  counsel  of'^either  of  the  parties  in  a  matter  in 
relation  to  the  joint  fund,  in  which  both  plaintifis  and  defendants  are  inter- 
ested, or  to  obtain  or  create  a  flmd  for  the  ^joint  benefit  of  both  parties  (Bennett 
V.  Chopin,  3  Sand.  675 ;  Byekman  v.  Parkine,  5  Paige,  543). 

g.  Changing  receiver.— It  is  by  no  means  a  matter  of  courpe  to  change  a 
receiver  upon  his  own  application.  He  must  show  some  reasonable  cause 
why  he  should  be  relieved  from  the  performance  of  duties  which  he  has  vol- 
untarily agreed  to  perform,  and  then  he  will  be  entitled  to  costs  of  his  appli- 
cation (6  Mad.  Ch.  R.  266  ;  Edw.  on  Rec.  547);  and  especiall3r  should  this  be 
required  where  his  discharge  and  the  appointment  of  another  in  his  place  mav 
inconvenience  parties  in  interest  and  third  persons  (Beers  v.  7^  Chdsea  Bank 
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4  Edw.  Ch.  R  278).  Relationship  to  one  of  the  parties  is  not  alone  a  ground 
for  his  removal  ( WeUer  v.  aehUcper,  7  Abb.  92 ;  6  Abb.  123 ;  see  1  Bland,  427). 

a.  The  employment  by  a  receiver  of  the  judgment  debtor  to  collect  a  por- 
tion of  the  estate,  is  not  in  itself  ground  for  removing  the  receiver  {Bom  v. 
Bridge,  15  Abb.  150). 

h.  On  motion  to  substitute  one  per8j>n  for  another  as  receiver,  the  re^arity 
of  the  appointment  of  a  receiver  is  not  to  be  considered  (Fa$»eU  v.  T(ULmadge, 
18  Abb.  12). 

c  Difiobarg  of  Reoaiver. — The  discontinuance  of  the  action  is  not  a  dis- 
chaige  of  the  receiver,  but  on  its  discontinuance  he  may  apply  for  a  discharge 
{Wmetide  v.  P&ndtrgasi,  2  Barb.  Ch.  R  471). 

d.  CcMtB  against  receiver.— A  receiver  stands  in  some  respects  cm  the  same 
footing  as  to  costs  as  an  executor,  he  is  not  liable  for  costs  for  not  proceeding 
to  trial  where  sufficient  reason  is  shown  for  the  omission  (8t,  John  v.  D&niaon^ 
9  How.  848 ;  see  note  to  §  817). 

e,  Reoeiver  in  mortgage  oaaee.— Receivers  in  mortgage  cases  are  allewed 
with  great  caution,  and  will  be  appointed  only  where  Uiere  is  a  dear  inade- 
quacy of  security,  or  the  rents  have  been  expressly  pledged  for  the  debt  The 
best  criterion  of  adeqnacnr  or  inadequacy  of  , the  secunty  is  the  amount  of 
rental  (ShotwU  v.  Smith,  8  Ed.  Ch.R  688 ;  eeeJcTikins  y.aiwman, 5  Paige, 809; 
FrtUngheuaenyf,  Gokien,4^  Paige 204;  Sea  Ins.  Co.  v.  Stettbins,  8  Paige,  565; 
Bank  of  Ogdenabtirp  Y.  Arnold,  Hid.  ^;  Astory,  Tum&r,2B&rh.  444;  Warner 
V.  OacemarsExor.  1  Barb.  86  ;.<^ti»nnv.  Brittmn,  2  Edw.  Ch.  R  814  ;  WaUSknti 
Fire  Ins,  Co,  y.  Ixmd^  20  How.  95). 

/  A  receiver,  will  not  be  appointed  if  the  validity  of  the  mortgage  is  im- 
poached  (Leahy  v.  Arthur,  1  Hogan,  92 ;  Darcg  v.  make,  1  Molloy ,  247). 

g.  A  receiver  of  chattel  property  held  by  a  mortgagee  in  possession  is  to  be 
directed  only  in  cases  of  pressing  necessity  (Patten  v.  Accessory  Iransit  Co.,  4 
Abb.  285 ;  reversing  fl.  C.  4  irf.  189 ;  and  see  Thompson  v.  Van  Vechten,  5  Duer, 
618 ;  5  Abb.  468 ;  Bayard  v.  FeUtms,  28  Barb.  451). 

K  Receiver  of  Partnerah^— Upon  a  bill  filed  by  iDne  of  several  partners, 
to  close  up  a  partnership,  it  is  a  matter  of  course  to  i^point  a  receiver  •  *  * 
on  the  application  of  either  party  [partner]  (Marten  v.  Van  Schaick,  4  Paige, 
480  ;  Low  v.  Fbrd,  2  Paige,  810 ;  Ooulding  v.  Bain,  4  Sand.  717 ;  Whiteun-iyhi 
V.  Simpson,  2  Barb.  879 ;  IfMfton  v ,  Wilkes,  17  How.  510:  Jackson  v  De  Forest, 
14  How.  81;  WiUiamsonY,Wilson,l  Bland,  ^;  MeCrackeny,  Ware,  8  Sand. 
688;  Henny,Walsh,2Edw,  Ch.  R  129;  Roberts  Adm  y.  Law,  4  Sand.  644; 
DUlon  V.  Bam,  5  How.  85 ;  Innes  v.  Landng,  7  Paige,  583). 

i.  The  principle  on  which  the  court  interferes  between  partners  by  appoint- 
a  receiver,  is  merely  with  a  view  to  the  relief  by  winding  up  and  disposing  of 
the  concern,  and  dividing  the  produce,  not  to  carry  it  on  ( Waters  v.  Taylor,  15 
Ves.  10,  829 ;  Goodman  v.  WkUcomb,  1  Jac.  &  W.  569).  Therefore,  as  a  general 
rule;  a  receiver  will  not  be  appointed  of  a  subsisting  and  continuing  partner- 
sliip,  unless  it  is  evident  a  dissolution  will  be  decreed  (Oarretson  v.  Weaver,  8 
Edw.  Ch.  R  886 ;  Jackson  v.  De  Forest,  14  How.  81).  But,  to  preserve  the 
good- will,  the  receiver  may  be  directed  to  carry  on  the  business  untU  a  sale 
can  be  effected  (Marten  v.  Van  8(haiek,  4  Paige,  479).  But  the  court  will  not 
continue  Uie  publication  of  a  political  newspaper  by  a  receiver  longer  than  is 
absolutely  necessary  to  prevent  a  sacrifice  of  the  property  (/rf.);  nor  will 
it  continue  to  run  steamboats  for  an  indefinite  time  (Crane  v.  Ford,  Hopk.  114). 

j.  There  is  no  ground  for  a  receiver  where  the  partner  applying  to  the 
court  has  the  property  in  his  own  possession,  and  the  other  does  not  object  to 
such  possession  (Smith  v.  Lam,  1  Edw.  Ch.  R.  88).  On  a  creditor's  bill  against 
two  partners,  one  of  whom  has  assumed  the  debt,  the  other  has  a  right  to  in- 
sist that  the  receivership  shall  be  extended  to  the  co-partnership  eflrects,  and 
to  the  individual  property  of  the  owner  primarily  liable  (Henry  v.  Henry,  11 
Paige,  814). 

k.  Where  a  limited  co-partnership  becomes  Insolvent,  and  the  memben 
thereof  neglect  to  place  their  assets  in  the  liands  of  a  proper  person  to  dis 
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tribute  ratably  amon^  the  creditors  of  each  firm ;  any  creditor  is  entitled  to 
have  a  receiver  appointed  ( WkUerighi  v.  SmpeoUy  2  ^arb.  879 ;  and  see  Lm  y. 
1^.  (i  Abb.  Sd ;  Laduusev.Ma^kB,  4 KD.Qimih,  (ill;  1  Abb.  218;  Wetter  y. 
SMaper,  6  Abb.  128 ;  7  Abb.  92 ;  and  see  Geortner  v.  Tnutees  of  (hwucharie,  2 
Barb.  625).  ^ 

a.  The  rights,  powexB,  and  duties  of  receivers  of  insolvent  or  dissolved 
oorporations. — ^The  receiver  of  an  insolvent  corporation  represents  both  the 
creditors  and  stockholders,  and  ma;^  assert  their  rights  when  affected  by  the 
fraudulent  or  illegal  acts  of  the  institution.  And  where  an  association  fmmeil 
under  the  general  banking  law,  being  insolvent,  transferred  U>  one  of  its  di- 
rectors certain  bonds  in  exchange  for  shares  of  its  own  stock,  the  transaction 
was  adjudged  void,. and  it  was  held  that  a  receiver  of  the  bank,  subsequently 
appointed,  might  maintain  a  suit  to  reclaim  the  bonds  for  the  benefit  of  the 
creditors  of  the  bank  (OiUett,  Eeceiter,  dtt.^  v.  Moody,  3  Coms.  470 ;  Talinadge  v. 
PM,  8  Selden,  828  \Brower  v.  HiU,  1  Sand.  029). 

h.  For  most,  if  not  for  all  purposes,  a  receiver  "  takes  the  place  and  standi 
as  the  representative  of  the  company.*'  He  is  as  much  bound  by  a  settlement 
which  the  company  are  authorized  to  make  as  was  the  companv  itself.  It 
would  be  strange  indeed  if  the  legal  acts  of  a  corporation  did  not  bind  the  re- 
ceiver of  its  effects.  If  the  rule  were  not  so  no  one  would  dare  venture  to 
deal  with  a  corporation.  This  is  not  like  Lea/Utt  v.  PcUm^  (8  Ooms.  19),  and 
OiOett  V.  Moody  (id,  479).  In  each  of  those  cases  the  act  of  the  company  which 
the  receiver  sought  to  avoid  was  forbidden  by  law  :  it  was  an  illegal  act.  The 
case  otBrower  v.  EiUil  Sand.  629)  stands  on  the  same  ground  (sec  Hyde  v. 
Lynde,  4  Coms.  892 ;  Hoyt  v.  Thonweon,  8  Sand.  416;  reVd,  1  Selden,  820;  MO- 
Unk  V.  Morris  Canal  Banking  Co.,  8  Green's  Gh.  R.  400).  The  receiver  ''  is  hi 
fitct  a  trustee  not  only  for  the  stockholders  but  creditors  also  "  (8  Corns.  480). 
(Gardner,  J.    Talmage  v.  Pea,  8  Selden,  847.) 

0.  A  receiver  of  a  corporation  is  vested  with  all  the  rights  of  action  which 
the  company  had  when  he  was  appointed,  and  he  can  sue  for  a  tort  committed 
before  his  appointment  (OtOeU  v.  FaMvOd,  4  Denio,  80 ;  Brower  v.  HiU,  1 
Sand.  629). 

d.  It  is  the  dutv  of  the  receiver  of  an  insolvent  corporation  to  require  the 
advent  stockholders  to  pay  up  the  balance  due  from  them  on  their  stock 
{Pefntz  V.  Ha/idey,  1  Barb.  Ch.  R  122 ;  and  see  Nathan  v.  TF;Wtf«*,  9  Baige,  162). 
He  may  allow  every  claim  against  the  corporation  which  he  is  satisfied  is 
Justly  due  (Attorney  General  Y.^ife  d  Fire  Im,  Co,,  4  Paige,  224).  He  may  dis- 
charge subsisting  policies,  but  not  reinsure  (Re  Croton  Ins.  Co,,  8  Barb.  Ch.  R. 
642).  And  he  may  apply  for  a  warrant  to  bring  up  for  examination  any  per- 
son who  is  indebted  to  the  corporation,  or  who  hi&  property  belonging  to  it 
in  his  custody  (Notie  v.  HaUiday,  1  Coms.  880). 

e.  The  provision  of  the  revised  statutes  authorizing  the  receivers  of  insol- 
vent corporations  to  sue  for  and  recover  any  sum  remaining  due  upon  any 
share  of  its  capital  stock,  is  merely  a  cumulative  remedy.  A^d  the  rule  is  the 
same,  whether  the  stock  be  held  by  any  original  stockholder  or  by  an  assignee 
{Mann  v.  Currie,  2  Barb.  294> 

/.  The  deposit  notes  of  a  mutual  insurance  company  are  its  capital,  and  the 
receiver  should  collect  them  ( Van  Buren  v.  Chenango  Muttial  Ine,  Co.,  12 
Barb.  671). 

g.  A  receiver  may  be  invested  by  the  court  ^th  a  general  power  to  compro- 
mise disputed  claims  (Be  Croton  Ins.  Co.,  8  Barb.  Ch.  R  642).  There  can  be 
no  compromise  without  the  consent  of  the  receiver  (At^y  Oen'l  v.  Life  d>  Fire 
Ins.  Co.,  4  Paige,  224). 

h.  The  receiver  may,  under  the  direction  of  the  court,  continue  a  suit  com- 
menced by  the  insolvent  company  in  its  own  name,  before  his  appointment 
(Tabnage  v.  PeU,  9  Paige,  410). 

i.  Where  a  moneyed  corporation  had  transferred  its  property  on  a  contract 
it  had  no  power  to  make,  and  become  insolvent,  held  Uiat  its  receiver  could 
.  reclaim  the  property  (Talmage  v.  PeU,  8  Selden,  328 ;  and  see  OilleU  v.  Moody, 
8  Coms.  479,  reversing  5  Barb.  1^>. 
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a.  A  receiyer  i^^pointed  under  the  4lBt  8ecti<m  of  Uie  revised  statates  (2  R 
8. 464),  unless  his  powers  are  restricted  by  the  order  appointing  him,  is  abeo- 
Intely  vested  with  all  the  property  and  effects  of  the  corporation,  and  has  full 
power  to  sell  and  dispose  of  the  same,  and  to  settle  its  afl^drs  ( Verplank  v. 
MereaniUe  Ins.  Co.,  2  Paige,  448).  But  a  receiver  appointed  on  the  application 
of  a  jud^ent  creditor  under  the  d6th  section  (2  R  8.  463)  is  a  mere  common- 
law  receiver,  appointed  to  protect  the  fUnd,  and  has  no  authority  except  what 
is  conferred  upon  hun  by  the  order  of  the  court  (Id. ;  Mann  v.  jRwte,  8  Onus 
415). 

b.  A  receiver  appointed  in  proceedings  taken  under  Laws  of  1858,  p.  918,  ch. 
466,  §  24,  to  close  the  business  of  a  fire  msurance  company,  should  be  required 
to  give  security  (Ba  MeehanM  Fire  Ins.  Co.,  5  Abb.  444).  • 

e.  A  receiver  of  an  insolvent  mutual  insurance  company  is  entitled  to  his 
commission  on  the  whole  amount  of  the  premium  notes,  whether  he  collects 
them  wholly,  or  collects  assessments  merely  for  the  full  sati^&ction  of  the 
debts,  &c.,  and  then  surrenders  them  (Van  Buren  v.  Chenango Mut.  Ins.  Co.,  12 
Barb.  671). 

d.  Receivers  appointed  under  the  86th  section  of  the  provisions  of  the  re- 
vised statutes  entitled  "  Of  proceedings  agamst  corporations  in  equity  "  (2  R 
8.  464),  have  po  "  other  or  greater  powers  than  receivers  in  ordinary  creditors' 
suits  "  (Mann  v.  Bentz^  8  Coms.  428>  Such  receivers  are  under  the  power  of 
the  court  (Be  Globe  Ins.  Co.^  6  Paige,  102.  See  Dambman  v.  Empire  MiU,  12 
Barb.  841 ;  Be  Van  AUen,  37  Barb.  225). 

A  A  receiver  of  the  effects  of  an  insolvent  corporation  of  another  State,  ap- 
pointed under  the  laws  of  such  State,  may  dispose  of  property  of  such  corpor- 
ation situate  within  this  State,  and  of  debts  due  such  corporation  from  red- 
dents  of  this  State  (Eoyt  y.  Thompson,  1  Selden,  820,  rev'g  8  Sand.  416). 

/.  In  the  appointment  of  a  receiver  under  ^  R  S.  464,  "  of  proceeedings 
against  corporations  in  equity,"  the  Supreme  Court  acts  as  one  of  general  iur- 
ifldiction,  and  not  as  exercising  a  special  statutory  power  (Bangs  v.  Duckinfidd, 
18  N.  Y.  592). 

g.  Chapter  71  of  Laws  of  1852,  relating  to  receivers  of  insolvent  corpora- 
tions, is  Bot  unconstitutional  in  relation  to  its  operation  on  corporations  not 
before  dissolved.    (Id.)  i 

h.  See  laws  of  1852,  ch.  71,  amended  laws  1860,  ch.  408,  to  facilitate  the  col- 
lection of  debts  against  corporations  (Be  CampbeU,  18  How.  481). 

i.  Receiyer  in  action  against  manufocturing  corporation  (Oahoay  v.  U.  8. 
Steam  Sugar  Befining  Co.,  18  Abb.  211 ;  86  Barb.  256). 

/  As  to  receivers  in  actions  in  the  nature  of  creditors'  bills  and  in  proceed- 
ings supplementary  to  the  execution,  see  supplementary  proceedings,  posi  ;  and 
see  Le^  v.  McQueen,  15  How.  813 ;  Seymour  v.  WUmn,  id.  355. 

k.  Order  to  pay  omoont  admitted  to  be  due. — The  order  was  made  where 
it  appeared  that  the  plaintiff  deposited  tnoney  with  the  defendant,  to  pay  for 
him  to  a  third  party  (the  defendant  being  surety  for  the  payment  thereof  to 
such  third  party), which  money  was  in,  the  defendant's  possession  (Burhans  v. 
Gtxsey,  4  Sand.  706).  Also  where  there  was  no  defence  other  than  a  counter- 
claim, less  by  $810  than  the  sum  claimed  by  the  plaintiff,  the  defendant  served 
an  offer  for  judgment  for  $810  (Meyers  v.  THmble,  1  Abb.  220  ;  3  E.  D.  Smith, 
607).  Also  when  a  fund  in  litigation  has  been  brought  into  court,  and  the  de- 
fendant, in  his  answer,  admits  that  a  part  of  the  fund  is  due  to  the  plaintiff, 
disputing  his  claim  to  the  residue  (Merritt  v.  Thompson,  10  How.  428 ;  1  Abb. 
228 ;  3  E.  D.  Smith,  599).  And  so  where  a  surviving  partner,  defendant,  ad- 
mitted having  in  his  hands  partnership  funds  belonging  to  the  estate  of  his 
deceased  partner,  although  there  were  outstanding  debts  against  the  firm,  the 
plaintiff  giving  security  to  contribute  to  the  payment  of  such  debts  (Boberts  y. 
JjOW,  4  Sand-  642).  The  fact  that  before  action  the  plaintiff  had  offered  to 
pay  the  amount  admitted  due,  is  no  reason  for  refusing  to  make  the  order 
IS^iniard  v.  Seeor,  3  E.  D.  Smith,  614 ;  1  Abb.  393 ;  MerriU  v.  Thompson,  8  E. 
D.  Smith,  599 ;  1  Abb.  223  ;  10  How.  428 ;   Meyers  v  THmbU,  1   Abb.  220;   8 
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E.  D.  ftnith,  607).  See,  howerer,  SmUh  t.  Oimi,  4  Band.  711 ;  8t.  John  v. 
Thorns,  2  Abb.  166.  The  OTder  will  be  made  whwe  one  of  several  cauaes  of 
action  is  admitted  ((iuiniard  y .  BecoTyZ  £.  D.  Smith,  614 ;  1  Abb.  39S ;  I^uml 
V.  MeachamyX^  How.  193 ;  Tracy  v.  Humpkrai,  5  How.  165).  Where  in  an 
action  on  contract  the  defendant  makes  an  offer  pursuant  to  section  885,  which 
is  not  accepted  he  may  be  ordered  to  pay  the  ph^tiff  the  amount  of  such 
offer  {Dusenbury  v.  Woodward,  1  Abb.  4^). 

a.  The  order  made  in  Slauion  v.  Conkey,  1  Abb.  828,  was  said  to  have  been 
improvidently  issued.    (10  How.  57). 

h.  The  order  was  refused  where  the  answer  transversed  the  plaintiff^s  claim 
as  stated,  and  thpn  stated  that  the  work  was  not  worth  more  than  a  certain 
sum,  less  than  that  claimed  {Dolan  v.  Petty,  4  Sand.  673).  Also  where  the  de- 
fendants admitted  they  had  the  fund  the  plaintiff  sought  to  have  paid  oyer  tb 
him,  but  they  were  ignorant  whether  it  belonged  to  him  or  to  a  third  party 
who  claimed  it  and  asked  leave  to  pay  the  money  into  court  {Bender  y.  Shef- 
foood,  15  How.  258). 

c.  On  motion  to  strike  out  part  of  an  answer  and  for  judgment  on  the 
ground  of  the  ftivolousness  of  the  residue  of  the  answer,  the  court  may  direct 
Se  defendant  to  satisfy  the  amount  admitted  by  the  answer  to  be  due  {fbediick 
y.  Qroff,  22  How.  158). 

d.  A  part  of  an  entire  demand  admitted  by  the  answer  to  be  -due,  may  be 
ordered  lu  be  paid,  and  payment  to  be  enforced  as  a  judgment.  Thus,  in  an 
action  on  a  note  for  $351,  the  answer  admitted  $276  to  be  due ;  on  motion  of 
the  plaintiff,  the  defendant  was  ordered  to  pay  the  sum  so  admitted  due,  and 
that  payment  might  be  enforced  as  a  judgment  [Quia  v.  yfurphy,  11  How.  411 ; 
and  to  the  like  effect  is  Baker  v.  Nusebaum,  1  Hilton,  549;  contra,  see  BuMeUv'. 
Meaeham,  16  How.  193). 

e.  Rule  85,  allowing  twenty  day^  for  the  payment  of  costs  «Scc.,  imposed  by 
an  order,  has  no  apphcation  to  an  order  to  pay  a  sum  admitted  due.    {Id.) 

See  sect.  246,  i)a8<. 

/.  Order,  hoyy  enforced — When  an  order  is  made  to  satisfy  the  part  of  the 
plaintiff's  claim  admitted  by  the  answer  to  be  due,  and  such  order  is  personally 
served  on  the  defendant,  and  he  refuses  to  obey  it,  he  may  be  attached  for  his 
disobedience,  and  if  he  does  not  show  an  excuse  for  it,  may  be  punislM  as  for  a 
contempt  {Meyers  v.  Tnmbls,  1  Abb.  899 ;  8  E.  D.  Smith,  607).  The  apparent 
contempt  may  be  purged  by  showing  inability  to  pay,  unless  he  has  voluntar- 
ily disabled  himself;  and  the  creation  of  the  disability  is  itself  a  contumadonS 
act  (Id. ;  Quintard  v.  Seeor,  3  E.  D.  Smith,  614). 

.  ^.  If  the  action  is  one  on  contract  for  the  payment  of  money  only,  the  court 
may  order  the  amount  admitted  to  be  due  to  be  satisfied  by  an  execution  (3im- 
id  v.  Meacham,  16  How.  198}.  Semble,  it  will  not  enforce  by  attachment  p%y^ 
ment  of  an  amount  admittea  due  in  any  case  in  which  on  a  final  judgment  the 
plaintiff  would  not  be  entitled  to  an  execution  agtdnst  the  person  {Lane  v. 
Loeee,  11  How.  860;  2  Abb.  129 ;  Duncan  v.  AineSe,  26  B^b.  199;  MerriU  v. 
Th^mpem,  8  E.  D.  Smith,  600 ;  1  Abb.  223 ;  10  How.  428). 

h.  Appeal  from  ocder. — An  order  directing  the  defendant  to  pay  the  amount 
admitted  due  by  the  answer,  is  an  appealable  order  (MerriU  y.  Thomiptm^  1 
Abb.  228 ;  8  £.  D.  Smith,  600 ;  10  How.  428).  But  whether  on  appeal  the 
general  term  will  review  the  discretion  exercised  at  special  term  in  respect  to 
the  terme  or  eondiUkms  upon  which  such  order  should  be  granted,  where 
no  right  of  the  appellant  and  no  role  of  law  is  vioUled— ^iMf^y  t  It  seems  not 
(Ih.) 
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TITLE    Vm. 

Qf  the  Trial  and  Judgment  in  Civil  Actions, 
'Ghaftbb  I.    Judgment  upon  failure  to  answer. 

n.     ISBUBS  AJXV  THE  MODE  OF  TRIAL. 

IIL  Trial  by  jxtry. 

rV.  Trial  by  the  court. 

y.  Trial  by  referbe8. 

VL  The  manher  of  entbrino  jwquest. 

CHAPTiOt   I. 

•    Judgment  upon  failure  to  answer, 

BmanoB  240.    Judgment  defined. 

246.  Judgment  on  fiiilure  of  defendant  to  answer,  or  for  ezoass 

oyer  coonter-daim. 

247.  Jndgment  on  friTolons  demorrer,  answer,  or  replj. 

§  345.     [201.]    Judgment,  what. 

A  judgment  is  the  final  determination  of  the  rights  of  tfie 
parties  in  the  action. 

a.  A  discontinuance  is  a  "  final  determination*'  of  the  rights  of  the  parties* 
in  the  action  {OrockeU  y.  8mUh,  14  Abb.  62) ;  and  so  an  order  after  trial  that  a 
fund  be  paid  into  court  to  await  a  ftirther  order  (Gray  y.  Oook^  24  How.  482). 

b.  A  determination  on  a  motion  under  &  247  is  a  Ju(U^ent  (Roberts  y.  Mor- 
rtMm,  7  How.  S96 ;  see  howeyer  note  to  suod.  4  of  §  807,  poiQ. 

6.  As  U>  what  is  a  judgment,  and  the  distinction  between  a  Judgment  and 
an  order,  see  note  to  §  wO,  pott. 

§  246.  [202.]  (Am'd  1849,  1851, 1858.)  Judgment  on  fail- 
ure  of  defendant  to  answer  ;  or  for  excess  over  counterclaim. 

Judgmc^nt  may  be  had  if  the  defendant  fail  to  answer  the 
complaint,  as  follows : 

1.  In  any  action  arising  on  contract  for  the  recovery  of 
money  only,  the  plaintifi'  may  file  with  the  clerk  proof  of  per 
sonal  service  of  the  summons  and  complaint,  on  one  or  more 
of  the  defendants,  or  of  the  summons  according  to  the  provi- 
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BioDs  of  section  130,  and  that  no  answer  has  been  received.  The 
clerk  shall  thereupon  enter  jndgment  for  the  amount  mentioned 
in  the  summons,  against  the  defendant  or  defendants,  or  against 
one  or  more  of  several  defendants,  in  the  cases  provided  for  in 
section  186.  But  if  the  complaint  be  not  sworn  to,  and  such 
action  is  on  an  instrument  for  the  payment  of  money  only,  the 
clerk,  on  its  production  to  him,  shall  assess  the  amount  due  to 
the  plaintiff  thereon  ;  and  in  other  cases  shall  ascertain  the 
amount  which  the  plaintiff  is  entitled  to  recover  in  such  action, 
from  his  examination  under  oath,  or  other  proof,  and  enter  the 
judgment  for  the  amount  so  assessed  or  ascertained.  In  case 
the  defendant  give  notice  of  appearance  in  the  action,  he  shall 
be  entitled  to  five  days'  notice  of  the  time  and  place  of  such 
assessment. 

Where  the  defendant  by  his  answer  in  any  such  action  shall 
not  deny  the  plaintiffs  claim,  but  shall  set  up  a  counter-claim, 
amounting  to  less  than  the  plaintiff's  claim,  judgment  may  be 
had  by  the  plaintiff  for  the  excess  of  said  claim  over  the  said 
counter-claim,  in  like  manner  in  any  such  action,  upon  the 
plaintiff's  filing  with  the  clerk  of  the  court  a  statement  admit- 
ting such  counter-claim,  which  statement  shall  be  annexed  to 
and  be  a  part  of  the  judgment-roll. 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof 
apply  to  the  court  after  the  expiration  of  the  time  for  answer- 
ing, for  the  relief  demanded  in  the  complaint.  If  the  taking  of 
an  account  or  the  proof  of  any  fact  be  necessary  to  enable  the 

.court  to  give  judgment,  or  to  carry  the  judgment  into  affect 
the  court  may  take  the  account  or  hear  the  proof,  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  action  is  for  the  recovery  of  money  only,  or  of  specific 
real  or  personal  property  with  damages  for  the  withholding 
thereof,  the  court  may  order  the  damages  to  be  assessed  by  a 
jury,  or,  if  the  examintion  of  a  long  account  be  involved  by  a 
reference  as  above  provided.  K  the  defendant  give  notice  of 
appearance  in  the  action  before  the  expiration  of  tlie  time  for 
answering,  he  shall  be  entitled  to  eight  days'  notice  of  the  time 
and  place  of  application  to  the  court  for  the  relief  demanded 
by  the  complaint. 

3.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff  may  in  like  manner  apply  for  judg- 
ment, and  the  court  must  thereupon  require  proof  to  be  made 
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of  the  demand  mentioned  in  the  complaint,  and  if  the  delend. 
ant  be  not  a  resident  of  the  State,  must  require  the  plaintiff  or 
his  agent  to  be  examined  on  oath  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the 
amount  which  he  is  entitled  to  recover.  Before  rendering  judg- 
ment the  court  may>  in  its  discretion,  requife  the  plaintiff  lo 
cause  to  be  filed  satisfactory  security,  to  abide  the  order  of  the 
court  touching  the  restitution  of  any  estate  or  effects  whidi 
may  be  directed  by  such  judgment  .to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under, 
or  by  virtue  of  such  judgment,  in  case  the  defendant  or  his 
representatives  shall  apply  and  be  admitted  to  defend  the  ac- 
tion, and  shall  succeed  in  such  defence. 

a.  As  to  judgment  for  wa^t  of  an  answer  after  service  .by  publication,  see 
Rule  25 ;  in  action  for  foreclosure,  see  Rule  71 ;  for  a  divorce,  Rule  86 ;  for 
partition,  see  section  448,  poit ;  in  ejectment,  section  455,  poit. 

b.  Proof  tbat  no  cmswer  has  been  received.—''  The  intent  of  the  code 
is  that  the  plaintiff  shall  show  to  the  court,  that  token  he  makes  his  applica- 
tion no  answer  has  been  served  on  him  "  (Brian  v.  Oa^i/,  2  Abb.  416).  And, 
therefore,  where  the  application  for  judgment  was  founded  on  an  affidavit 
that  no  answer  had  been  received,  which  was  sworn  more  than  five  years  be- 
fore making  the  application,  the  application  was  refused.  (M)  The  proof 
need  not  necessarily  be  by  affidavit  (jP/UlUps  v.  Prescott^  9  How.  430). 

c  The  plaintiff  cannot  take  judgment  if  a  demurrer  has  been  served  {Broad- 
head  V.  Broadhead,  4  How.  808 ;  8  Code  R  8).  But  if  the  defendant  has  de- 
murred and  the  demurrer  has  been  overruled,  or  there  is  a  direction  for  judg- 
ment under  section  247 ;  there  is  in  that  case  a  failure  to  answer ;  and  the  like 
proceedings  may  be  had  as  where  neither  answer  nor  demurrer  is  put  in  (King 
T.  Btaffardy^  How.  30 ;  Aymar  v.  Chaae,  1  Code  Rep.  N.  8. 141 ;  Saltius  v.  Kip, 
2  Abb.  832 ;  12  How.  342 ;  6  Duer,  646). 

d.  Where  two  defendants  were  sued  on  a  joint  liability,  and  one  answered 
and  the  other  made  default,  on  the  trial  plaintiff  took  judgment  against  both 
defendants—held,  that  he  was  regular,  and  that  in  such  a  case  no  affidavit  of 
no  answer  having  been  received  was  necessary  ((7a<&*»  v.  BSUngs,  18  How.  511 ; 
8.  C,  4  Abb.  248 ;  and  see  Sluyter  v.  Smith,  2  Bosw.  673).  Thus,  in  an  action 
against  tilie  maker  and  indorsers  of  a  promissory  note,  the  indorsers  (Fowler 
&  Billings)  being  partners,  and  the  indorsement  being  in  their  firm's  name,  all 
the  defendants  were  served  with  the  summons.  Billing  did  not  defend ;  the 
other  defendants  answered  and  defended  separately.  The  cause  was  brought 
to  trial  on  the  issues  raised  by  the  defendants  who  answered.  On  the  tnal 
there  was  a  verdict  for  the  plaintiff,  and  the  jury  then  and  there  assessed  the 
damages  against  Billings.  Judgment  was  entered  against  all  the  defendants, 
and  without  any  affidavit  that  Uie  defendant  Billings  had  not  answered.  Sub- 
sequently Billings  moved  to  set  aside  the  judgment  for  irregularity,  on  the 
ground  that  the  judgment  roll  contained  no  affidavit  of  no  answer  having  been 
received  fit)m  him.  Motion  was  denied,  it  being  held  that  in  such  a  case  no 
such  affidavit  was  necessary.  It  was  further  held,  that  if  such  an  affidavit  was 
in  fact  necessary,  the  plaintiff  might  be  permitted  to  supply  the  defect ;  and 
see  Fml  v.  Dock,  1  Bosw.  570 ;  Jones  v.  U.  8.  Slate  Co.  16  How.  129. 

e.  If  a  judgment  is  entered  without  an  affidavit  of  no  answer  having  been 
received,  it  is  an  irregularity  in  a  matter  of  practice  only,  and  furnishes  no 
grotmd  for  an  appeal  from  the  judgment,  at  least  to  the  court  of  appeals  (Cto- 
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Un  V.  BUUngs,  16  N.  Y.  632).    The  proof  of  service  should  be  inserted  in  the 
judgment  roll  (Macomb&r  v.  Mayor  of  N.  T.  17  Abb.  96). 

a.  Judgment  against  one  of  several  defendants. — "The  right  to  take 
judgment  against  one  defendant  on  default,  before  the  other  has  answered  or 

•  made  default,  only  applies  to  cases  where  a  several  judgment  is  proper,  and 
cannot  authorize  a  judgment  against  both  defendants,  even  so  far  as  to  a£Eeet 
only  partnership  property.'*  And  in  an  action  on  contract  against  defendtmts 
jointly  liable,  no  judgment  can  regularly  be  entered  until  the  time  to  answer, 
ef  all  the  defendants  served,  has  expired  {Jacques  y.  Greenwood^  1  Abb.  380) ; 
and  if  one  of  two  defendants  jomtly  liable  answer,  and  one  does  not,  the  plain- 
tiff cannot  take 'judgment  against  the  defendant  who  does  not  answer  until  the 
issue  raised  by  the  defendant  who  does  answer  is  disposed  of  (GatUn  t. 
L(U9cm,  4  Abb.  248;  8.  C,  13  How.  511 ;  Sluyter  v.  SmUh,  3  Bosw.  673). 

b.  Order  for  judgment — A  judgment,  except  in  the  cases  specified,  cannot 
oe  entered  without  the  order  of  the  court  (Beach  v.  8hcm,  4  Barb.  388). 

c.  Death  of  defendant — Where  a  defendant  dies  after  being  serred  with 
process,  and  before  his  time  to  answer  expires,  the  plaintiff  cannot  enter  judg- 
ment in  the  action  {Borsdorff  v.  Dayton,  17  Abb.  36,  Twte). 

d.  Where  application  for  judgment  is  to  be  made. — The  application  for 
judgment,  in  actions  within  the  second  subdivision  of  this  section,  must  be 
made  at  special  term  (Ryan  v.  McCanmU,  1  Sand.  709 ;  1  Code  Rep.  93 ;  Aymar 
Y.  Ohase,  12  Barb.  301).  And  such  application  may  be  made  at  any  spedal 
term,  in  the  district  embracing  the  county  in  which  the  action  is  triable,  or  In 
an  a^joininff  county ;  such  application  may  also  be  made  at  a  circuit  court  in 
the  county  m  which  the  action  is  triable ;  but  when  a  reference,  or  a  writ  of 
inquiry^  shall  be  ordered,  the  same  shall  be  executed  in  the  county  in  which 
the  action  is  triable,  unless  the  court  otherwise  order.  (Rule  24)  In  the 
superior  court,  an  application  for  judgment  may  be  made  at  chambers  (Porter 
V.  Lent,  2  Abb.  116 ;  4  Duer,  671). 

e.  When  notice  of  the  application  must  be  given.~In  all  actions  on  con- 
tract to  recover  money  only  (except  actions  on  an  instrument  for  the  payment 
of  money  only),  where  the  complaint  is  not  verified,  the  clerk  is  to  ascertain 
by  the  examination  of  the  plaintiflf,  under  oath,  or  by  other  proof,  the  amount 
which  the  plaintiff  is  entitled  to  recover  (Cook  v.  -Pomeroy,  10  How.  108).  And 
if  the  defendant  has  given  notice  of  appearance,  five  days*  notice  of  such 
ascertainment  is  indispensable.  (lb)  And  where,  in  an  action  on  a  promissory 
note,  the  complaint  purported  to  be  verified,  but  in  &ct  was  not  verified, 
what  purported  to  be  a  verification  being  a  nullity,  the  defendant  gave  notice 
of  appearance,  but  did  not  put  in  any  answer,  and  the  plaintiff,  without  any 
notice  to  the  defendant,  entered  up  his  judgment,  it  was  held  that  the  judg- 
ment was  irregular,  and  that  notice  should  nave  been  given  to  Uie  defendant 
( Van  Horn  y  lion^mery,  6  id.  238).  Where,  after  the  time  for  answering 
had  expired,  the  defendant  served  notice  of  appearance,  and  a  demand  of  a 
copy  of  the  complaint,  and  the  plaintiff  on  the  same  day*,  but  after  the  receipt 
of  such  notice  of  appearance,  entered  judgment,  it  was  held  regular,  and  that 
he  was  not,  under  the  circumstances,  bound  to  delay  the  entry  of  judgment 
for  the  purpose  of  gf^uig  notice  of  assessment  of  damages  ( Wnita  v.  Ilmther' 
stonhaugk,  7  id.  857).  The  practice  on  this  point  remains  substantially  as 
under  the  former  system ;  and  there  a  notice  of  retainer  not  served  until 
after  defeult,  migh;  be  disregarded  (Lynd  v.  West,  12  Wend.  336).  Where  a 
notice  of  appearance  is  not  given  until  after  the  application  for  judgment,  the 
plaintiff  is  not  bound  to  serve  the  defendant's  attorney  with  notice  of  the  as- 
sessment of  damages  (Lynd  v.  West,  12  Wend.  235).  In  an  action  on  con- 
tract to  recover  money  only,  and  the  complaint  venfied,  the  defendant  gave 
notice  of  appearance,  but  cud  not  answer ;  and  at  the  expiration  of  the  time 
to  answer,  the  plaintiff  took  judgment  without  any  notice  to  the  defendant. 
It  was  held,  that  he  was  regular,  and  that  the  defendant  was  not  entitled  to 
any  notice ;  that  in  such  a  case  there  was  no  assessment  (Viof  v.  Mmer,  8 
-Code  Rep.  214 ;  5  How.  233 ;  Sauthwyrth  v.  Ourtie,  6  ib.  271). 
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a.  In  an  action  for  an  asflault,  the  defendant  eave  notice  of  appearance,  bat 
did  not  answer.  Thereupon  the  plaintiff,  without  notice  to  the  defendant, 
applied  for  and  obtained  an  order  to  have  his  dama^^  assessed  by  a  jury. 
Held  that  he  was  irregular  in  applying  for  tho  order  without  notice,  and  the 
order  was  on  motion  set  aside  {^hltu^  v.  Kip,  2  Abb.  382 ;  12  How.  342).  ^  In 
an  action  against  a  common  carrier  for  loss  of  goods,  where  the  defendant  * 
appeared,  but  did  not  answer  in  due  time,  and  the  plaintiff  took  Judgment 
\dthoat  any  notice  to  the  defendant,  the  court  set  aside  su^h  judgment  as 
irregular  {Cior  v.  MaUarp,  1  Code  Rep.  126 ;  /%»»  v.  Hud^jn  R.  R.  R.  Co.,  6 
How.  806).  Both  these  cases  proceeded  on  the  ground  that  an  action  against 
a  common  carrier  for  the  loss  of  goods  sounded  In  tort  and  not  in  contract. 
But  in  Campbell  v.  Perkins  (4  Selden,  480),  the  court  of  appeals  held  Uiat  a 
claim  against  a  common  carrier  for  the  loss  ofgoods  intrusted  to  him  to  carry 
is  a  claim  arising  upon  contract  Trap  v.  ^V.  Y.  <fc  Erie  R  R  Co.,  1  Code  Rep. 
N.  S.  884;  6  How.  237,  was  a  suit  ag^st  common  carriers  for  the  non- 
delivery of  goods  entrusted  to  them  to  carry  ;  and  it  was  held  that  it  was  an 
action  to  recover  money  only,  and.  was  within  the  1st  subdivision.  It  does 
not  appear,  however^  that  there  was  any  allegation  in  the  complaint  that  the 
defendants  were  common  carriers,  or  that  the  cause  of  action  arose  against 
them  as  such. 

b.  Where  a  defendant  demurs  to  the  complaint,  it  is  an  appearance,  and 
althoogh  such  demurrer  be  set  aside  or  held  to  be  fViVolous,  the  defendant  is 
nevertheless  entitled  to  notipe  of  Uie  assessment  of  damages  or  of  the  amount 
due  the  plaintiff,  in  like  manner  as  if  he  had  given  a  simple  notice  of  appear- 
ance {Kingy.  Stafford, ,  5  How.  80 ;  Ajfmer  v.  C?uue,  1  Code  Rep.  N.  8. 141  ; 
8aUm  y.  Kipp,  2  Abb.  882 ;  12  How.  842  ;  5  Duer,  646). 

e.  And  where  in  an  action  on  a  promissory  note  the  complaint  was  not 
verified,  the  defendant  demurred  to  the  complaint,  and  the  plaintiff  obtained 
a  direction  for  judgment  under  section  247,  unless  the  defendant  put  in  an  an- 
swer within  ten  days.  The  defendant  did  not  answer  within  ten  days ;  and 
thereupon  the  plaintiff  gave  the  defendant's  attorney  notice  of  adjusting  costs, 
filed  with  the  clerk  an  affidavit  stating  the  direction  made  by  the  judge,  that 
ten  days  had  elapsed,  and  that  no  answer  had  been  put  in,  had  the  amount 
due  on  the  note  assessed  by  the  clerk,  and  entered  a  final  judgment  for  the 
amount  so  assessed.  No  notice  of  assessment  of  damages  was  given  the  de- 
fendant's attorney.    The  court  held  the  judgment  irr^ular. 

dl  In  an  action  on  an  undertaking  of  bail,  the  summons  was  in  the  form  pre- 
scribed by  Bubd.-2,  of  sect.  129.  Defendant  in  effect  appeared.  The  plaintiff 
assessed  his  damages  without  notice,— held  he  was  irregular  (Kelseyy.  CowrU  6 
Abb.  886,  note ;  15  How.  92). 

e.  Proof  of  plaintiff  a  demand,  whan  neceosary  and  how  taken.-In  actions 
arising  on  contract  for  the  recovery  of  money  Only  (and  as  to  what  actions 
are  within  that  description,  see  note  to  section  129,  anie)  (1)  (^  the  eamplaifU  be 
wriffd,  the  clerk  enters  judgment  without  more ;  (2)  if  Uie  complaint  be  Twi 
vertjied,  in  an  action  on  an  instrument  for  payment  of  money  only,  the  clerk, 
on  its  producUan  to  him,  assesses  the  amount  due  tliereon ;  (8)  in  other  cases  of 
actions  arising  an  eaniractfor  the  payment  of  money  only,  the  clerk  ascertains  the 
amount  the  plaintiff  is  entitled  to  recover  trom  the  examination  of  the  plain- 
tiff under  oath  or  other  proof  (-ffwrd  v.  Leawnworth,  1  Code  Rep.  N.  8.  279). 
In  such  a  case  it  is  not  essential  to  the  regularity  of  the  judgment,  that  the 
judgment-roll  should  show  on  its  fisice  what  was  the  proof  before  the  clerk,  or 
if  the  action  was  on  a  note  and  the  complaint  was  not  verified ;  that  the  note 
was  produced  to  hun,  and  that  he  assessed  the  amount  due  to  the  plamtiff 
thereon,  as  the  derk  in  such  cases  must  enter  the  judgment  for  the  amount  he 
has  assessed,  the  judgment-roll  is  evidence  that  he  did  his  duty  in  respect  to 
assessing  the  amount  due  {Am.  Exchange  Bank  v.  Smith,  6  Abb.  1).  See  how- 
ever, what  is  said  {Squire  v.  Elsuxxrth,  4  How.  77) ;  and  (4)  in  other  actions,  i  e. 
actions  other  than  '*  actions  arising  on  contract  for  the  recovery  of  money 
only,*'  the  court  mav  either  take  the  proof,  order  a  reference  or  an  assessment 
by  a  Jury.    If  in  this  class  of  cases  a  reference  is  oi*dered,  a  report  must  be 
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made  and  filed  as  part  of  the  judgment-roU  (American  Ehxhange  B^k  v.  Smith, 
6  Abb.  1). 

a.  Where,  a  reference  is  ordered  the  reference  must  b6  had  hi  the  county 
named  m  the  comphimt  as  the  place  of  trial  {Brush  v.  MuUany^  12  Abb.  844) ; 
a  reference  out  of  such  county  would  be  irregular,  and  all  proceedings  thereon 
void,  and  may  be  set  aside  on  motion  at  special  term.    {Id,) 

h.  A  reference  to  ascertain  the  amount  of  damages  sustained  by  the  plaintiff 
will  hot  be  granted  after  a  default  for  want  of  a  plea,  upon  a  mere  general  af- 
fidavit that  the  inquiry  Involves  the  examination  of  a  long  account,  but  the 
production  of  a  sworn  copy  of  the  account  on  which  the  action  is  brought 
will  be  required  {Brown  v.  MiUer,  1  Barb.  24). 

e.  Where  in  a  foreclosure  action  plaintiff  after  a  report  of  a  referee  adverse 
to  the  defendants  who  had  answered,  gave  notice  of  motion  for  the  relief  de- 
manded in  the  complaint  and  the  defendants  not  appearing  to  oppose  the  mo- 
tion took  an  order  of  reference  to  compute  the  amount  due  and  after  the  re- 
port on  such  reference  noticed  the  cause  for  trial  and  obtained  judgment  for 
sale  and  foreclosure,  held  that  he  was  regular  {HiU  v.  AfeReynolds,  30  Barb.  488)^ 

(L  In  an  action  for  damages  for  non-performance  of  a  contract  to  sell  real 
estate,  no  special  damage  bilng  alleged,  there  was  no  answer,  and  plaintiff  ol>- 
talned  an  inquisition  to  have  his  damag^es  assessed  by  a  sherifl^s  Jury ;  held 
irregular,  and  the  inquisition  was  set  aside.  The  damages  could  be  assessed 
by  ^e  clerk  t  fhwnes  v.  Logan,  Superior  Court,  Peb*y  1857) ;  and  see  Oroden  v. 
Drew  (3  Duci   652). 

e.  In  an  action  against  a  common  carrier  to  recover  damages  for  the  loss 
of  goods  delivered  him  to  carry  (the  summons  followed  the  first  subdivision 
of  section  129),  the  defendant  not  having  appeared  or  put  in  an  answer, 
the  plaintiff  took  an  order  for  a  reference  to  estimate  his  damages.  On 
motion  to  set  asidosfiuch  order,  it  was  held  irregular,  and  that  the  phdntiff 
ought  to  have  had  his  damages  assessed  by  a  jury  {HemU  v.  HoweU,  8  How. 

/.  Where  the  summons  was  for  relief,  and  the  complaint  prayed  for  an  ac- 
counting and  for  judgment  for  the  balance  ascertained  to  be  due,  and  «tated 
the  plaintiff^s  behef  that  such  balance  was  at  least  $550 ;  the  defendant  not 
having  answered,  on  plaintiff's  application  for  judgment  for  the  sum  of  $550, 
it  was  held  that  he  was  not  entitled  to  judgment  for  that  sum,  but  only  to  a 
reference  to  take  the  account  mentioned  in  the  complaint  (Porter  v.  LeTU,  2 
Abb.  115 ;  4  D.uer,  671). 

g.  In  an  action  for  the  recovery  of  specific  personal  property,  with  damages 
for  its  detention,  if  the  defendant  does  not  answer,  the  regular  course  is  to  di- 
rect an  assessment  by  the  sheriff's  jury,  and  a  reference  cannot  be  ordered  un- 
less the  examination  of  a  long  account  is  involved.  But  if  the  plaintiff  will 
waive  all  damages  for  the  detention,  he  may  have  judgment  for  the  recovery 
of  the  property  without  any  reference  or  assessment  (Horn  v.  Doody,  2  Abb. 
92;  4  Duer,  670).  The  court  may  take  the  proofs  without  a  jury  (2  Abb. 
188  n.) 

h.  Notice  of  appearance  or  retainer  may  be  served  after  the  time  to  answer 
has  expired  and  before  judgment  has  been  entered,  in  all'  cases  where  an  as- 
sessment of  damages  is  necessary  {Abbott  v.  Smith,  8  How.  463). 

i.  In  action  of  tort,  as  for  assault,  4&c,  the  plaintiff,  on  proof  of  service  of 
summons  and  that  no  answer  has  been  received,  and  if  the  defendant  has  ap- 
peared on  notice  to  him,  should  apply  for  an  order  to  assess  damages  by  a  sher- 
iff's jury,  not  by  a  referee  {Richards  v.  Swetzer,  8  How.  413 ;  1  Code  Rep.  117 ; 
Dutch  tteformed  Church  of  Canajoharie  v.  Wtwd,  8  Barb.  421 ;  Stanley  v.  An- 
derson, id.  52 ;  SaUus  v.  Kip,  2  Abb.  382 ;  5  Duer,  646 ;  12  How.  842 ;  Boyce  v. 
Gomstock,  1  Code  Rep.  N.  S.  290).  In  which  case,  a  writ  of  inquiry  issues  to 
the  sheriff  \c  assess  the  damages ;  but  in  cases  of  difficulty  and  importance  the 
court,  on  a  proper  affidavit  showing  grounds  therefor,  may  order  the  writ  of 
inquiry  to  be  executed  before  a  judge,  in  which  event  Che  judge  acts  as  assist-* 
ant  to  the  sheriff  (2  Johns.  71>.    In  DiUaye  v.  Hart  (8  Abb.  894;  and  see  Says 
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y.  Benyman^  6  Bosw.  679),  an  action  for  an  asBanlt,  the  plaintiff  asked  to  have 
the  assessment  before  a  Judge,  on  the  ground  that  he  could  not  challenge  the 
jurors  if  the  inquisition  was  before  the  sheriff.  The  motion  was  granted.  See 
15  Johns.  177.  In  Cameau  v.  Bryant  (6  Duer,  668 ;  4  Abb.  402),  an  action  for 
libel,  the  superior  court  said  that  on  its  being  shown  that  difficult  questions  of 
law  might  arise  respecting  the  construction  of  the  complaint,  and  respecting 
the  admissibility  of  evidence  in  mitigation,  it  might  order  the  assessment  to 
take  place  before  a  Judge. 

a.  A  commission  may  issue  to  take  the  testimony  of  a  witness  on  an  assess- 
ment of  damages.    Laws  1863,  ch.  875,  p.  628. 

b.  like  notice  of  the  assessment  of  damages  by  a  Jury,  on  a  writ  of  inquiry, 
is  necessary,  as  is  required  on  an  assessment  by  the  clerk  where  the  defend- 
ant has  appeared  in  the  action  (Kelsey  v.  Cawrt,  15  How.  92 ;  6  Abb.  886,  note). 
Notice  of  executing  a  writ  of  inquiry  at  a  certain  day,  "  provided  an  interlo- 
cutory judgment  shall  have  then  been  obtained  in  the  cause,"  is  good  (Oothout 
V.  EootA,  12  Johns.  151 ;  and  see  Anon.  4  Sand.  698). 

c  The  same  proceedings  may  be  had  imder  the  code  on  assessing  damages 
on  a  de&ult  to  answer,  as  were  allowed  under  the  old  practice  on  executing  a 
writ  of  linquiry.  A  defendant  may  call  witnesses  and  prove  any  matter  which 
properly  goes  to  mitigate  damages.  He  may,  of  course,  prove  all  the  fects  and 
circumstances  relating  to,  and  any  immediate  provocation  which,  in  the  judg- 
ment of  law,  tends  to  mitigate,  damages  (Saltus  v.  Kipp,  2  Abb.  888 ;  12  How.  342 ; 
Wanwr  v.  Kenny,  8  td  828 ;  1  Code  Rep.  96 ;  Lan^  v.  OUbeH,  9  How.  150 ;  GO- 
b&rt  V.  Bounds,  14  id.  47).  But  he  cannot  prove  a  partial  defence  {Pbrd  v.  Datfid, 
1  Bosw.  570). 

d.  The  verdict  on  a  writ  of  inquiry  will  not  be  set  aside  for  hregularitles  in 
summoning  the  Jury,  and  as  to  which  no  objection  was  taken  on  the  assess- 
ment, nor  because  the  complamt  was  read  to  the  Jury  (Jennings  v.  Asten,  5 
i)uer,  695 ;  8  Abb.  878).  On  moving  to  set  aside  such  a  verdict  for  excessive 
dami^iea,  the  evidence  must  be  disclosed  on  the  moving  papers    {Id.) 

Nate  to  subd.  8.    {See  Rule  25.) 

e.  In  Ohapman  v.  Lemon  and  wife  (11  How.  289),  an  action  to  charge  the 
separate  property  of  th^  wife,  there  was  an  order  to  serve  the  summons  on  the 
defendant  (the  husband)  by  publication ;  and  he  was  so  served.  The  other 
defendant  (the  wife)  was  personallv  served.  Neither  of  the  defendant  ap- 
peared or  answered.  Thereupon  the  plaintiff  obtained  an  order  of  reference 
"  to  hear  and  take  material  proofs  in  the  action  and  report  the  material  facts 
to  the  court.''  The  referee  reported  and  a  Judgment  was  entered.  On  a  mo- 
tion on  the  part  of  the  wife  to  set  aside  the  proceedings  as  irregular,  it  was 
held  that  the  proceedings  might  be  irregular  as  against  the  husband,  because 
as  he  was  served  by  publication,  it  was  the  duty  of  the  court  to  require  proof 
to  be  made  of  the  demand  mentioned  in  the  complaint,  and  that  there  was  no 
authority  in  such  a  case  to  order  a  reference.  But  that  only  the  husband  could 
avail  himself  of  the  Irregularity. 

/.  Where  the  service  of  the  summons  is  by  publication,  the  judment  cannot 
be  regularly  entered  except  by  the  special  order  of  the  court,  and  upon  due 
proof  of  the  service  of  the  summons,  in  conformity  with  the  order  for  publi- 
cation. And  the  fact  of  such  conformity  should  appear  on  the  face  of  the  re- 
cord, or  the  Judgment  will  be  void  (HaUett  v.  Righters,  18  How.  48). 

g.  Reatitation.— The  restitution  to  which  a  party  is  entitled  upon  the  re- 
versal of  an  erroneous  Judgment,  is  not  restitution  to  everything  he  has  lost 
thereby,  at  least  not  to  everything  he  has  lust  in  consequence  of  such  erro- 
neous judgment  ;  he  recovers  what  is  still  in  possession  o(  his  adversary,  bnt 
not  everything  else.  For  instance,  land  sold  under  execution  Issued  on  the 
Judgment,  and  bought  by  a  third  party,  does  not  revert  to  the  original  owner 
dn  the  reversal  of  the  judgment  {LoieU  v.  Oennan  Rfsf.  Ch,,  12  Bhrb.  83). 
Where  money  has  been  collected  on  a  judgment  which  is  subsequently  ro- 
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yeraed,  snch  money  may  be  recovered  bv  action :  the  remedy  by  order  for 
resdtntion  is  merdy  comnlatiye  (LaU  y.  Aoeuy,  29  Barb.  87). 

a.  See  §§  8S0, 869,  post. 

b.  Judgment  for  amount  admitted  due.-^Where  the  plaintifTs  claim  is 
admitted  by  the  answer,  and  defendant  sets  up  a  counter-claim  of  less  than 
the  sum  cMmed  by  the  plaintiff*,  the  plfdntiff  may  enter  Judgment  for  the  bal- 
ance without  any  assessment  by  the  clerk  {Robfnns  v.  Watitmy  22  How.  298). 

e.  Irregular  judgment. — Judgment  for  want  of  an  answer  based  on  a  ser- 
yice  of  the  summons  on  an  elector  on  an  election  day,  is  irregular  {Bierce  v. 
Smith,  2  Abb.  411).  A  mere  irregularity  in  the  service  of  the  summons,  as 
that  it  was  served  by  a  party  to  the  action  do^  not  render  the  judmient  irre- 
gular (Hunter  v.  Lester,  10  Abb.  260 ;  and  see  ColUns  v.  Byan,  82  Barb.  647 ; 
and  in  note  to  section  133,  p.  162,^.  ante).  The  plain tifl  cannbt,  where  an  an- 
swer had  been  served  in  due  time,  disregard  it  and  enter  judgment  as  for  want 
of  an  answer  {Rosa  v.  Lotiffmuir,  15  Abl?.  826).  Where  a  de&ult  is  regular  it 
is  not  to  be  set  aside  merely  because  subsequent  proceedings  are  irregular 
(Qriswold  v.  Stoughton,  1  Cai.  6). 

d.  Where  by  reason  of  the  summons  not  having  been  served  the  conrt 
never  acquired  jurisdiction  of  the  action,  it  will  set  aside  the  Judgment  at 
any  time  after  its  entry.  The  application  to  set  it  aside  need  not  be  made 
within  a  year  after  the  entry  {Hallett  v.  lUghters,  18  How.  48). 

e.  Opening  judgment  for  default  of  answer.— K  a  defendant  omit  to  an- 
swer within  the  time  prescribed,  the  court  has  power  to  let  him  in  to  make  a 
defence  (Lynde  v.  Verity,  1  Code  Rep.  97 ;  Salutat  v.  Doumes,  id.  120 ;  Clark  v. 
Lyon,  "2  Hilton,  91 ;  Allen  v.  AeJdey,  4  How.  5 ;  2  Code  Rep.  21 ;  Foster  v. 
UdeU,  2  Ml.  80) ;  before  judgment  is  entered  (McGvin  v.  Ckux,  9  Abb.  160)  j  or  il 
iud^ent  has  been  entered  it  will  set  aside  the  jud^ent  and  let  him  in  to  de- 
lend,  and  without  reference  to  his  remedy  against  his  attorney.  As  where  an 
attorney  appears  without  authority  or  suflTers  Judgment  by  f¥aud  or  neglect 
CElsworth  V.  CampbeU,  81  Barb.  134 ;  Sharp  v.  Mayor  qfN:Y.,di  Barb.  578  C 
20  How.  489 ;  see  however,  Bogardus  v.  Lmngaton,  2  Hilton,  286).  The  in- 
dulgence is  usually  on  terms,  sometimes  paying  costs  and  undertaking  not  to 
set  up  a  defence  of  the  statute  of  limitation  (Allen  v.  Addey,  supra ;  Bawes  v. 
Hoyt,  11  How.  454) ;  or  usury  (Toole  v.  Cook,  16  How.  142 ;  and  see  Morris  v. 
Slattery,  6  Abb.  14S,  but  on  opening  a  default  the  court  refused  to  impose  the 
terms  that  the  defendant  should  not  set  up  the  defence  of  usury  (Grant  v.  Me- 
Gaughin,  4  How.  216) ;  or  the  defence  of  a  former  recovery  (Audubon  v.  Ect- 
edmr  Fire  Ins.  Co.,  10  Abb.  64) ;  or  the  defence,  that  the  note  in  suit  was 
given  for  money  won  at  play  (B*k.  of  Kinderhook  v.  Gifford,  40  Barb.  669). 
These  terms  are  discretionary,  and  cannot  be  reviewed  (Lord  v.  Vandenburgh, 
15  How.  868 ;  Jacobs  vMarshaU,  6  Duer,  689). 

/.  The  motion  to  open  a  judgment  by  defiEMilt  and  let  defendants  in  to  de- 
fend, may,  in  New  York  city,  be  made  to  a  justice  out  of  court  (Lowber  v.  IM 
Mayor  ojN.  T.,  5  Abb.  825).  And  a  motion  to  set  aside  a  judgment  not  for  a 
mere  technical  irregularity  need  not  be  made  the  first  opportunity  (Lucas  v. 
Trustees  of  Baptist  Church,  4  How.  353). 

g.  Where  a  defendant  moves  pursuant  to  leave,  to  be  admitted  to  answer  ; 
semble,  he  should  serve  a  copy  of  this  answer  with  the  moving  papers  (Mar- 
quise V.  Brigham,  12  How.  899). 

A.  An  affidavit  of  merits  to  be  let  in  to  defend  need  not  be  special  when 
there  are  no  suspicious  circumstances.  If  there  are  such  circumstances  the 
affidavit  must  be  special  (Dm;  v.  Palmer,  5  How.  284 ;  Van  Home  v.  Montgom- 
ery, 5  How.  288). 

i.  One  of  several  Joint  debtors  not  served  with  the  summons  was  permittted 
after  Jud^ent  against/^,  on  default  of  an  answer,  by  the  defendant  served, 
to  come  m  on  terms  and  defend  the  action  (Ford  v.  WhUridgfi,  9  Abb.  416). 
And  where  a  judgment  against  several  joint  debtors  was  obtained  on  a  service 
against  .one  only,  by  a  supposed  connivance  with  tbe  defisndant  served,  the 
judgment  was  opened  on  motion  of  one  of  the  defendants  not  served  (CTIwe- 
kma  y.  Porter,  10  Abb.  40T  ;  and  see  174  r,  ante). 
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u.  A  Jateaenl  ihoold  not  be  sel  aside,  and  le»?e  giTen  to  the  defendant  to 
come  in  and  defend,  unleas  he  flhows  that  he  has  a  good  defence  on  the  merits, 
imd  that  the  omission  to  answer  in  time  was  the  result  of  accident  or  mis- 
take without  culpable  nedigemce  (Macamber  v.  Mayor  of  N.  F,  17  Abb.  37  ; 
(iiixnn  V.  Ciwe,  2  Hilton,  Wl\  Excm  Camm's  of  K  Y.  v.  HiMiUr,  2  Hilton, 
588).  He  should  show  the  nature  of  the  answer  he  desires  put  in  (Hunt  v. 
WaUiSy  6  Paige,  871 ;  Welis  v.  Oruger,  5  Paige,  164).  A  motion  to  vacate  a 
Judgment  taken  for  want  of  an  answer  in  a  foreclosure  action,  and  to  allow 
defendant  to  answer  was  denied ;  where  it  appeared  that  the  answer  would 
not  constitute  a  defence  (Ihcight  v.  WebaieVy  10  Abb.  128).  And  where  a  mar- 
ried woman  was  sued  alone  fo»  a  debt  contracted  daring  coverture,  and  Judg- 
ment was  taken  against  her  for  default  of  an  answer,  the  courts  would  not 
open  the  judgment  to  allow  her  to  set  up  the  defence  of  coverture,  she  having 
obtained  the  credit  by  representing  herself  as  unmarried  {Genet  v.  DuseribuTy^ 
2  Duer,  679).  An  affidavit  of  a  meri{prious  defence,  alleging  that  the  note  in 
suit  had  been  paid,  without  stating  when,  where,  or  how,  is  insufficient  to 
support  a  motion  to  open  a  Judgment  (Hvnier  v.  Lester,  10  Abb.  260). 

b.  Although  upon  a  motion  to  open  a  Judgment  the  defendant  should  make 
an  affidavit  of  merits,  yet  the  absence  of  such  an  affidavit  is  not  a  conclusive 
answer  to  the  motion,  the  delect  may  be  supplied  on  terms  {F(Wiet(  v.  TaU- 
ifMBd^,15^Abb.  206). 

c  A  default  was  opened  on  stringent  terms  where  the  excuse  was  that  both 
the  client  and  attorney  neglected  to  attend  to  the  case  {Seiover  v.  Forbes,  22 
How.  477) ;  and  so  where  the  answer  was  prepared,  but  by  neglect  of  the 
attorney's  clerk  was  not  served  (Clark  v.  Lyon,  2  Hilton,  01). 

d.  The  motion  to  open  the  default  should  be  made  promptly  (Bogartku  v. 
LMngskm,  2  Hilton,  286). 

e.  Where  upon  a  motion  to  open  a  regular  judgment,  entered  upOn  fiiilnre 
to  answer,  it  appeared  that  an  answer  was  prepared  by  defendants  counsd  in 
due  season,  but  was  not  served,  for  the  reason  that  he  believed  plaintiffs'  pro- 
ceedings to  be  irregular ;  that  defendants'  counsel  made  repeated  efforts  to  see 
plaintiff^  personally,  in  order  to  have  the  irregularity  corrected,  but  was 
unsaccessral ;  and  that  he  understood  from,  plaintiffs'  attorney  that  no  fhrther 
steps  would  be  taken  until  he  could  have  an  interview  with  plaintiffs :  held, 
that  this  was  a  case  of  surprise,  or  excusable  neglect,  authorizing  the  court  to 
open  the  Judgment  upon  terms  (Mann  v.  Promst,  3  Abb.  446).  In  general 
where  a  defendant  seeks  to  open  a  judgment  he  has  suffered  voluntarily,  and 
under  the  advice  of  counsel,  he  must  show  specifically  what  is  his  intended 
defence,  and  make  an  affidavit  of  merits  (MHs  v.  Jones,  6  How.  296). 

f.  The  defendant,  by  reason  of  an  irregularity  in  the  service  of  an  order 
giving  him  more  time  to  answer,  suffered  his  time  to  elapse  without  answer- 
ing. He  then  moved  before  entry  of  Judgment  for  leave  to  answer :  held,  (I) 
that,  he  showing  a  substantial  defence,  his  motion  should  have  been  granted ; 
and  (2)  that  an  order  denying  his  motion,  was  appealable  without  a  certificate 
under  the  common  pleas  rule  (MeOuire  v.  (Jaee,  9  Abb.  160). 

g.  An  order  vacating  a  judgment  entered  for  default  of  an  answer,  and  let- 
img  the  defendant  in  to  answer,  is  not  appealable  to  the  general  term  (Chiwchr 
iU  V.  MalUson,  2  Hilton,  70).  In  the  common  pleas  it  might  be  appealed  on  a 
certificate  under  the  rule  of  March  22, 1851.  (Id.)  And  an  order  refusing  to 
open  a  default  taken  for  want  of  an  answer  is  not  appealable  (MUhrd  v.  Van 
Amst,  17  Abb.  819,  noie), 

h.  In  Kcme  v.  Demarest,  18  How.  465,  a  Judgment  for  default  of  an  answer 
was  set  aside,  and  plaintiff  charged  with  costs  of  the  motion. 

i  The  court  refiised  to  open  judgment  for  default  of  answer  in  Oatim  v. 
Latsan,  4  Abb.  248 ;  Martin  v.  Lott,  2  Abb.  865 ;  Ptipey.  Dinsmore,  8  Abb.  429). 

j.  Leave  to  renew  a  motion  to  open  a  default  will  not  be  granted  to  admit 
a  defence  known  to  defendant,  but  not  urged,  on  the  motion  sought  to  be 
■renewed  (Pattison  v.  Bacon,  12  Abb.  142). 

k.  When  after  judgment  ta^tA  arise  which  make  it  dear  that  the  judgment 
29 
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ought  not  to  be  enforced,  relief  agunst  the  judgment  maj  be  had  on  motion 
(Bee  OUchria  t.  Ckmtfart,  26  How.  8^  and  cases  there  dted). 

a.  The  ooorts  will  in  certidn  cases  entertain  an  action  to  set  aside  a  Jndg- 
ment  as  contrary  to  equity.  To  entitle  a  party  to  maintain  such  an  action,  It 
must  appear  that  the  facts  relied  upon  were  unknown  to  him  during  the  pen- 
dency of  the  action  in  which  the  judgment  was  recovered,  or  that  he  was  pre- 
vented from  making  a  defence  by  the  fraud  of  the  plaintiff  in  such  action 
Hamel,  v.  Orimm,  10  Abb.  150). 

Judgments  against  New  "York  oity. — Judgments  against  the  city  of  New 
York,  set  aside  pursuant  to  laws  of  1859,  p.  llS :  see  Sharp  v.  Mayor  ofN.  T. 
81  Barb.  572;  id.  578;  20  How.  439;  Joyee  y.' Mayor  of  N.TA^  Abb.  809; 
Macombei-  v.  Mayor  of  K  Y,  17  Abb.  86 ;  MarUn  v.  Mayor  of  N.  T.  11  Abb. 
295;  12  Abb.  243;  (hUwater  v.  Mayor  cf  N.  T.  20  How.  218;  Tfu  PiopU  V. 
Mayor  of  N.  T.  11  Abb.  66 ;  Lotober  v.  The  May<Kr  of  N.  T.  5  Abb.  S»5 ;  id. 
484;  Sharp  v.  Mayor,  of  K7.^  Abb.  426:  id.  243;  Bakm^  v.  Mayor  of  N,  T 
9  Abb.  82). 


§  247  Judgment  onfrivolovs  demutTer^  answer y  or  reply. 

If  a  demurrer,  answer,  or  reply  be  frivolous,  the  party  pre- 
judiced thereby,  upon  a  previous  notice  of  five  days,  may  ap- 
ply to  a  judge  of  the  court,  either  in  or  out  of  the  court,  for 
judgment  thereon,  and  judgment  may  be  given  accordingly, 

c.  What  is  a  frivolcna  pleading.— A  frivolous  answer  denies  no  material 
allegation  of  the  complaint,  and  sets  up  no  defence  (ffiiU  v.  Smith,  8  How. 
150 ;  KeUy  v.  Burnett,  16  id,  185),  It  is  an  answer  which  if  true  does  not  con- 
tain an^  Jefenoe,  and  the  insufficiency  of  which  is  so  glaring  as  to  appear  upon 
a  bare  inspection  without  argument  (NichoU  v.  Jones,  6  How.  858 ;  Skpenny 
Sannge  Bank  v.  Stoan,  12  tcf.  544;  Leferta  v.  Snediker,  1  Abb.  41 ;  Leach  v. 
BoyrUon^  id.  8 ;  Becker  v.  MiteheU,  5  id.  455 ;  Brown  v.  Jennieon,  8  Sand.  782 ; 
1  Code,  Rep.  N.  a  156 ;  Struver  v.  Ocean  Ins.  Co.  2  Hilton,  475 ;  Smith  v.  Mead. 
14  Abb.  26^).  It  is  not  simply  an  answer  bad  upon  its  face,  but  one  which  in 
the  opinion  of  the  court,  has  been  certainly  interposed  in  bad  faith  for  the 
mere  purpose  of  delay  ( auU  v.*  Swith,  8  How.  150).  "  It  is  not  the  motive  with 
wliich  an  answer  is  put  in,  or  its  truth,  or  fiilsity,  that  is  the  test,  on  a  motion 
for  judgment  on  the  ground  of  its  frivolousnesa.  If  it  is  ia  good  defence  on  its 
fiice  the  motion  must  be  denied  *'  (Hecker  v.  MitcheU,  5  Abb.  455).  **  No  pleadmg 
can  be  called  frivolous  which  traverses  a  material  allegation  in  the  complaint, 
or  sets  up  matter  which  if  true  constitutes  a  defence  to  the  action  **  (ui.  Bkhter 
V.  McMurray,  15  Abb.  346 ;  Dam  v.  Plotter,  2  Code  Rep.  99 ;  4  How.  155 ; 
Temple  v.  Murray,  6  How.  331 ;  Metropolitan  Bank  v.  Lord,  1  Abb.  185 ;  4  Duer, 
680 ;  OastoeU  v.  BushneU,  14  Barb.  393) ;  whether  or  not  the  pleading  is  veri- 
fied makes  no  ditference  {Reed  v.  Latson,  15  Barb.  17).  Although  a  verification 
may  possibly  save  an  answer  from  being  struck  out  as  false,  it  has  no  such  po- 
tency to  protect  it  from  being  adjudged  friwkms  (Thorn  t.  if.  T.  Central 
MiOs,  10  How.  25 ;  Sherman  v.N.T.  Central  Mills,  1  Abb.  187).  A  pleading 
will  be  held  to  be  frivolous  where  there  is  a  decision  in  point  adverse  to  its 
sufficiency  (i3ton^  of  WUmingUm  v.  Barnes,  4  Abb.  226;  The  People  v.  Me- 
Cumber,  15  How.  198 ;  Strong  v.  Stecens,  4  Duer,  688 ;  Langdale  t.  McLean,  10 
Jurist,  642 ;  Withers  v.  McLean,  6  Lond.  Law  Times,  852).  But  the  court  will 
lot  hold  a  pleading  frivolous  and  give  judgment  on  it,  **  unless  it  clearly  ap- 
pears to  be  taken  for  the  purpose  of  delay,  or  unless  the  j?rtAinds  stated  in  it 
are  clearly  untenable  "  ( Sixpenny  Savings  Bank  v.  Sloan,  2  Abb.  414 ;  12  How. 
544 ;  and  see  Munn  v.  Bamum,\^  568 ;  Neefus  v.  Kloppenburgh,  2  Code  Rop. 
76 ;  Temple  v.  Murrgy,  6  How.  331 ;  iJoj  v.  Wash.  MnU  Ins.  Co,,  1  Code  Rep. 
N.  B.  lai ;  6  How.  21 ;  Niblo  v.  Harrison.  7  Abb.  447,  n.) 

d  Answers  adjudged  to  be  frtvolooa. — An  answer  in  an  action  of  tort,  i. «. 
assault  whidi  merely  states  matter  controverting  the  degree  of  aggravation 
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by  which  it  was  characterized  (Lane  w.  OUbart,  9  How.  150;  OUbert  y.  Bound, 
14  id.  46);  an  answer  denying  that  plaintiff  is  the  lawftd  owner  of  the  note  in 
suit  (Cauin  y.  GurUcr,  1  Dner,  253 ;  Fleuret  y.  Boffei,  5  Band.  646 ;  Bigging$  y. 
BoekweU,  2  Dner,  653 ;  De  Santea  v.  SearU,  11  How.  477 ;  Fasdick  y.  Oroff,  22 
How.  158 ;  Ghndwick  v.  Booth,  13  Abb.  249 ;  22  How.  23 ;  amith  v.  Mead,  14 
Abb.  265 ;  see,  however,  McKrught  v.  Hunt,  3  Duer,  615) ;  an  answer  stating 
that  the  note  was  made  for  the  accommodation  of  the  jpayee  without  more 
{AndreiBs  y.  Storms,  5  Sand.  609 ;  PetUgrew  y.  ChaDe,  2  Hilton,  546).  An  an- 
swer which  denies  knowledge  or  information  sufQcient  to  form  a  belief  that 
the  defendant  (a  corporation^  made  its  promissory  note,  as  ii  is  set  out  in  the 
complaint  {Sherman  v.  If,  Y.  GerUral  Mm,  1  Abb.  191 ;  10  How.  20 ;  oyemiled, 
see  7  Bosw.  675) ;  an  answer  that  the  note  was  not  presented  for  payment  at 
the  time  it  became  due,  and  at  the  place  at  which  it  was  made  payable  )Tomp- 
kins  y.  Acer,  10  How.  809) :  an  answer  ¥y  a  married  woman  that  the  mortgage 
in  suit  was  not  acknowledged  by  her  on  a  separate  examination  (Cramer  y. 
Comstock,  11  How.  486);  an  answer  setting  up  a  leyy  under  a  foreign  attach- 
ment (Hecker  y.  Mitchell,  5  Abb.  454) ;  an  answer  denying  indorsement  to  the 
plaintiff  (Kamiah  y.  SaUus,  6  Abb.  226 ;  1  Hilton,  558 ;  see  Duncan  y.  Lawrence, 
6  Abb.  804;  3  Boew.  103).  An  answer  stating  only  such  facts,  as  under  the 
former  system;  if  set  out  in  a  special  plea,  would  haye  made  the  latter  bad  on 
.sgeneral  demurrer,  according  to  decisions  determining  the  precise  question 
(Srong  y.  Ste/vens,  4  Quer,  66H3).  An  answer  by  the  payee  to  a  complaint  in  an 
action  on  a  promissory  note  against  the  maker  and  payee,  that  the  payee  in- 
dorsed the  note  for  the  accommodation  of  the  maker  and  that  fact  was  known  to 
plaintiff  when  he  receiyed  the  note  (PetHgrew  y.  Chaw,  2  Hilton,  546 ;  Andrew 
y.  Storms,  5  Sand.  609).  An  answer  that  the  defendant  at  the  time  of  the  com- 
mencement of  the  action  was  and  eyer  since  has  been  and  still  is  Enyoy  Ex- 
traordinary and  Minbter  Plenipotentiary  of  the  United  States  of  America  to 
Brazil  (Mechanic^  Bank  y.  Weth,  21  How.  450).  An  answer  which  mra^ly  de- 
nies the  allegation  of  indebtedness  set  up  in  the  complaint  (Fosdick  y.  Qrcf, 
22  How.  158).  An  answer  in  an  action  on  a  promissory  note  which  sets  up  a 
parol  agreement  between  the  parties  without  consideration  inconsistent  with 
the  tenor  of  the  note,  is  friyolous  (EUsabethport  Manuf.  Go,,  y.  CamffbeU,  18 
Abb.  87 ;  see  also  Bailey  y.  Lane,  13  Abb.  354) ;  and  where  the  compLaint  air 
Ifiged  that  plaintiff  as  agent  of  A.  sold  and  deliyered  certain  goods  to  defendant 
and  that  defendant  promised  plaintiff  to  pay  for  sadd  goods,  an  answer,  setting 
up  that  said  goods  belonged  to  A.  and  not  to  plalntin,  and  that  A.  and  not 

Slaintiff  sold  them  to  derendant,  but  wliich  did  not  deny  either  the  deliyery 
y  plaintiff  nor  plaintiff's  agency,  nor  the  promise  to  pay  plaintiff,  was  hcdd 
to  be  friyolous  (BeiUy  y.  Cook,  13  Abb.  255 ;  22  How.  93).  To  a  complaint 
against  the  sureties  on  an  undertaking  on  appeal,  an  answer  that  the  appel- 
lant owned  real  property,  and  that  the  execution  was  returned  by  the  sheriff 
before  the  expiration  of  sixty  days,  at  the  respondent's  request  and  without 
any  attempt  to  collect  the  juagment  out  of  such  real  estate,  is  friyolous  ( Wood 
y.  Derriekson,  1  Hilton,  410). 

*  a.  Answers  adjudged  not  to  be  frivdotis. — Answer  in  an  action  against 
a  married  woman  to  charge  her  separate  estate,  that  she  has  no  separate  estate 
(Aitken  y.  Clark,  15  Abb.  319).  An  answer  which  denies  knowledge  or  inform- 
ation sufficient  to  form  a  belief  as  to  all  the  material  allegations  of  the  com- 
plaint (Bichter  y.  McMiirray,  15  Abb.  346).  An  answer  by  an  endorsee  of  a 
note  where  the  complaint  alleges  a  transfer  to  the  plaintiff  and  possession  of 
the  note  denying  the  transfer  only  without  denying  that  the  plaintiff  had  pos- 
session of  the  note  (Chadvnek  y.  Booth,  13  Abb.  249 ;  22  How.  23 ;  and  see  Me- 
trovoHtan  Bank  y.  Lord,  1  Abb.  185).  An  answer  which  did  not  constitute  a 
defence,  but  which  stated  facts  that  might,  by  being  properly  alleged,  consti- 
tute a  defence  (Alfred  y.  Waikins,  1  Code  Rep.  N.  8.  343 ;  Struver  y.  Ocean  Ins, 
,Co.,  9  Abb.  23).  An  answer  that  prior  to  the  commencement  pf  the  action  the 
plaintiff  sold  and  deliyered  the  cause  of  action  to  A.,  who  is  still  the  holder 
and  owner  of  it  (Smith  y.  Mead,  14  Abb.  262) ;  and  it  being  doubtfui,  before  the 
amendment  of  1868  of  §  167,  subd.  7,  whether  or  not  the  proyislon  of  the  R.  a 
which  authorized  the  Joining  in  foreclosure  actions  of  a  surety,  a  demurrer 
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based  on  the  siippoMtion  that  it  had  been  repealed,  was  held  not  to  be  frivo- 
lous (Chauneey  v.  Lanorence^  15  Abb.  106).  And  where  the  complaint  all^^ed 
that  the  plaintiff  was  the  owner  and  holder  of  the  note  in  suitf  the  court  re- 
vised to  treat  as  frivolous  an  answer  which  denied  that  the  plaintiff  was  owner 
and  holder,  and  alleged  that  one  V.  G.  was  the  real  owner  and  holder  of  said 
note  and  this  real  party  in  interest  {Tarnmer  v.  Cassard,  17  Abb.  187 ;  and  see 
Arrangois  v.  Fraeer,  2  HUton,  244). 

a.  Where  plaintiff  sued  in  a  representative  capacity,  and  alleged  in  his  com- 

Slaint  in  general  terms  that  defendant  was  indebted  to  him  for,  &c.,  an  answer 
eimng  any  knowledge  or  information  sufficient  to'form  a  benef  whether  he 
(defenoant)  was  indebted  to  i^aiiitiff,  was  held  not  to  be  frivolous  (Morrow  v. 
Qougan^  3  Abb.  328).  And  where  the  complaint  on  a  promissory  note  in  an 
action  against  the  maker  and  payee  in  order  to  show  title,  in  the  plainti^ 
averred  an  indorsement  and  delivery  to  plamtiff,  and  that  plaintiff  was  the 
holder,  an  answer  Which  denied  the  delivery  to  the  plaintiff  and  alleged  a  de- 
liveiT  to  a  third  person,  named,  was  held  not  to  be  frivolous  {MetropoUUm 
Bofnk  V.  Lord,  1  Abb.  185). 

b.  Ihivoloiis  demturer. — Where  in  an  action  by  a  corporation  the  com- 

Elaint  averred  Ibat  the  plaintifi^  were  a  corporation  duly  incorporated  by  the 
kws  of  the  State  of  New  Jersey,  with  power  to  sue  and  be  sued,  and  did  busi- 
ness in  the  State  of  New  York,  held  that  a  demurrer  on  the  ground  that  it 
appeared  on  the  fk^  of  the  complaint  that  plainU^  had  not  l^al  capacity  to 
sue  was  frivolous  (BUeabethport  ManufliAuHng  Company  v.  CkunpbeU,  13 
Abb.  86). 

e.  Motion. — Ilie  application  under  this  section  is  a  motion  {Roberts  v.  Clark, 
10  How.  416 ;  Gould  v.  Carpenter,  7  How.  97 ;  Mar^^uisee  v.  Brigham,  12  id. 
399 ;  Butehen^  Bank  v.  Jackson,  22  How.  470).  It  is  a  "  summary  demurrer," 
and  the  opposite  party  mav,  after  the  notice,  if  the  time  to  amend  has  not  ex- 
pired, serve  an  amended  pfeadymg,  and  such  pleadii:^  served  before  the  hear- . 
mg  of  the  motion  will  be  answer  to  it  {Bur roll  v.  Moore,  5  Duer,  654 ;  Currie 
V.  Baldwin,  4  Sand.  690).  The  motion  must  be  on  a  notice  of  five  days ;  in 
every  case,  it  cannot  be  made  on  an  order  to  ^ow  cause  returnable  in  two 
davs  {Lefferte  v.  Snediker,  1  Abb.  41).  There  is  no  time  limited  within  which 
it  fc  to  be  made  {Darrow  v.  Miller,  3  Code  Rep.  241 ;  6  How.  247).  The  oppo- 
site party  does  not  waive  his  right  to  move  by  obtaining  time  to  answer  (OuUs 
y.  Surridge,  UL&w  J.  198  Q.  B. ;  llJur.  685 ;  4  D.  &  L.  642 ;  I^orton  y.  Mcin- 
tosh, 7  DowL  530) ;  nor  by  answering  the  frivolous  pleading  {Stokes  v.  Hagar, 
1  Code  R.  84).  The  notice  of  motion  must  ask  either  for  "judgment "  or  "  re- 
lief;"  and  where  a  notice  of  motion,  after  asking  for  an  order  to  strike  out  an 
answer  as  frivolous,  concluded  bv  asking  for  such  other  **  orderj*'  &c,  it  was 
held,  that  under  such  a  notice  reUef  could  not  be  given  {Bae  v.  Washington  ifur 
tual Insurance  Co.,  1  Code  Rep.  N.  S.  185;  Darrow  v.  Miller,  3  Code  R  241 ; 
6  How.  247). 

d  A  plaintiff  may,  in  a  proper  case,  ask  in  one  motion  for  judgment  under 
this  section  and  to  have  irrelevant  and  redundant  matter  struck  out,  and  in- 
definite  and  uncertain  allegations  amended  {The  People  v.  MeCumber,  1^  How. 
186  ;  18  N.  Y.  315).  And  where  the  notice  of  motion  is  for  judgment  on  the 
answer,  containing  several  defences  as  frivolous,  or  for  an  order  striking  out 
some  or  all  of  the  defences  as  sham  and  irrelevant,  it  need  not  necessarily 
specify  which  defences  are  claimed  to  be  frivolous,  and  which  sham  or  irrele- 
vant {BaH^  V.  Lane,  13  Abb.  354). 

e.  On  motion  for  judgment  on  an  answer  as  frivolous,  it  is  not  competent  to 
the  defendant  to  attack  the  complaint,  as  not  stating  a  cause  of  action  {Com 
3jxhange  Bk,  v.  W'em  Transp.  Co.,  15  Abb.  319  notsy 

f.  The  motion  is  made  on  the  copy  pleading  served,  and  no  affidavit  is  neoea- 
saiy  (Stokes  v.  Hangar,  1  Code  R.  84 ;  EoworihY.  Hubberstff, 9  Dowl  Pr.  Cas.  455). 
The  judgment  must  be  granted  or  refrised  on  what  i^pears  qpon  the  pleadings 
alone,  and  an  affidavit,  if  served,  could  not  be  taken  mto  account  in  deciding 
tlus  question  (Caswell  v.  Bushndi,  14  Barb.  893).  By  thi»  it  is  merely  intended 
that  no  affidavit  need  be  served  with  the  motion  papers ;  for  if  the  defendant 
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do  not  appear  to  oppoee  the  motion,  the  plaintiff  must  giye  proof  of  the  recep- 
tion of  the  answer  and  of  the  service  of  the  notice  of  motion  {Darww  y. 
Jfiaw,  8  Code  R  291 ;  6  How.  247), 

a.  Where  an  answer  contained  ttoo  defences,  and  ^plaintiff  moved  for  judg- 
merU  for  frivolonsness  of  answer,  and  one  defence  was  held  good  and  the  other 
frivolous,~held  that  the  latter  defence  might  be  gtricken  out  under  the  notice 
that  plaintiff  would  ask  other  and  further  Telief;  &c.  (Hecker  v.  Mttehed,  5  Abb. 
453). 

h,  A  judge  at  chomben  has  power  to  make  an  absolute  or  conditional  order 
for  Judgment,  firedsely  a$  at  special  term.  Therefore,  where  it  appears  that  the 
answer  is  put  in,  in  good  &ith,  and  mtirits  are yraperly  sworn  to,  anametidtdan- 
ewer  may  be  allowed  upon  terms  {Wiiherspoon  v.  Van  DoJer^  16  How.  266 ; 
and  see  AppUby  v.  EUcinSy  2  Sand.  678 ;  Ek  qf  Lovmlle  v.  Edwards,  11  How. 
«8;  BheoermanY,  N,  Y.  Central  MiOs,  1  Abb.  190;  Faiesy.  Hieks,  12  How. 
155;  FleuretY.  Boget,  5  Sand.  646;  Brown  v.  Ward,  3  Duer,  660;  Marquisee  t. 
Brigham,  12  How.  399 ;  WUherhead  v.  AUen,  28  Barb.  661). 

e.  A  fiivolous  pleading  is*  not  struck  out  but  remains  upon  the  record  {Briggs 
V.  Bergen,  23  N.  Y.  162). 

d.  Decision  on  motion.— If  judgment  is  ordered  for  the  plaiiltiff  on  a  frivo- 
lous answer  or  demurrer,  and  there  is  no  other  issue,  the  plaintiff  takes  judg- 
ment in  same  manner  as  though  no  answer  or  demurrer  had  been  served  {King 
Y.  ataff&rd,  5  How.  80;  Aymer  v.  Olum,  1  Code  Rep.  N.  8. 141 ;  SaUus  v.  Kip, 
2  Abb.  382 ;  12  How.  842  ;  5  Duer,  646) ;  the  defendant  is  entitled  to  notice  of 
the  application  for  Judgment  (id.) 

e.  The  decision  on  a  motion  for  Judgment  on  the  ground  of  frivolousness  of 
a  demurrer  or  answer,  is  a  judgment  on  an  issue  of  law  and  not  an  order  from 
which  an  appeal  can  be  taken  (WiUwrhead  v.  AUen,  28  Barb.  661 ;  King  v. 
SiaffoTd,  5  How.  80:  BobertsY.  Morrison,  7  How.  896;  Bruce  y.  Pinkn^,  S 
How.  397;  Lewis  v.  Acker,  8  How.  414  ;  Bauman  v.  N.  T.  Cent.  B.  B.  Co.,  10 
How.  218;  Edrris  v.  Eammond,  18  How.  123 ;  LecY.  Ainslee,  1  Hilton,  277 ; 
see  note  to  §  252  post) ;  an  appeal  may  be  taken  ih>m  such  decision  as  an  order 
if  broughtbefore  Judgment  entered.  After  Judgment  is  entered  the  appeal  must 
be  from  such  Jud(§naient  (id.)  If  the  order  direct  Judgment  for  more  than  the 
plaintiff  is  entitl^  to,  it  should  be  corrected  on  motion,  not  by  appeal  (id.) 

f.  CostB.^ — Where  an  application  is  made  under  this  section  and  Judgment 
is  ordered  with  costs  of  the  application  upon  all  or  any  of  the  causes  of  action, 
those  costs  must  be  inserted  in  and  be  collected  as  part  of  the  Judgment-^they 
oannpt  be  collected  as  interlocutory  costs  (Wesley  v.  Bennet,  6  Abb.  12). 

g.  On  granting  or  denying  an  application  for  judmient  under  this  section, 
only  the  costs  of  a  motion  can  be  allowed  {BuMwr?  Bk.  v.  Jaeobeon,  22  How. 
470;  contra,  iVa«  V.  ^Ben,  19  How.  450;  &»  v.  ^ooA,  24  How.  478 ;  and  see 
Lawnenee  v.  Dam,  7  How.  354 ;  Boberts  v.  Morrison,  7  How.  396,  in  which 
cases  costs  of  a  trial  were  allowed). 

h.  Appeal. — On  an  appeal  from  an  order  rendering  judgment  on  a  demurrer 
as  frivolous,  the  order  will  not  be  reversed  unless  the  court  are  of  opinion  that 
the  demurrer  would  be  sustained  on  arginnent  (IVesley  v.  Bennett,  5  Abb.  498 ; 
see  Manning  v.  Ih/ler,  21  N.  Y.  570 ;  and  28  Barb.  668 ;  2  Abb.  327 ;  6  Duer, 
688 ;  Larerty  v.  Oriswold,  12  N.  T.  Leg.  Obs.  316).  And  on  an  appeal  from  ton 
order  pronouncing  an  answer  frivolous,  if  the  answer  does  not  establish  a  good 
defence  the  general  term  should  sustain  the  order,  although  it  may  not  reeard 
the  answer  as  frivolous  (Martin  v.  Kanause,  2  Abb.  828 ;  East  Biver  Bfk.  t. 
Bogers,  7  Boew.  494 ;  see,  however,  Aitken  v.  Clarke,  15  Abb.  319).  WJiere  the 
court  sav  it  is  not  sufficient  to  sustain  a  judgment  on  an  answer  as  frivolous, 
that  such  answer  would  probably  be  held  bad  on  demurrer. 

i.  On  appeal  frt>m  a  judgment  for  plaintiff  on  account  of  the  frivolousness 
of  a  demurrer  to  the  complaint,  the  frivolousness  is  the  only  question,  that 
can  be  reviewed.  The  extent  of  the  defendant's  liability  cannot  be  consideied 
(WUh^head  v.  AUen,  28 Barb.  661). 

j.  An  app«d  fttMn  a  Judgment  for  the  plaintiff  on  account  of  the  frivoloua- 
ness  of  the  demurrer  to  the  complaint,  is  not  entitled  to  any  preference  on  the 
calendar  (Wilder  v.  Lane,  84  Barb.  54). 
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Ohapteb   II. 

f  IsstUs  and  the  mode  of  trial, 

Bmcnom  84&  The  different  kinds  of  iflsnes. 

248.  Iflsae  of  law. 

86a  Iflsae  of  fiict 

861.  On  issues  of  both  law  and  fiM^  the  issue  of  law  to  be  first 

tried. 

862.  Trial  defined. 
868.    Issues,  how  tried. 

864.    Issues  triable  by  the  court 
866.  'bsues,  where  to  bo  tried. 

866.  Sither  party  may  giye  notice  of  trial     Note  of  issue. 

Stenogn^her. 

867.  Order  of  disposing  of  issues  on  the  calendar. 

§248.  [203.]     The  diferent  kinds  of  issues. 

Lssnes  arise  upon  the  pleadings,  when  a  fact  or  conclnsion 
of  law  is  maintained  by  the  one  party  and  controverted  by  the 
other.    They  are  of  two  kinds, — 

1.  Of  law ;  and 

2.  Of  fact. 


$  249.  [204.]    Issue  of  law. 
An  issue  of  law  arises, 

1.  Upon  a  demnrrer  to  the  complaint,  answer,  or  reply,  or 
to  soihe  part  thereof. 

§  260.  [205.]  (Am'd  1849.)    Issue  of  foot. 
An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the 
reply;  or, 

8.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

§  251.  [206.]    *(hi  issues  of  both  law  andfacty  the  issue  of 
law  to  be  first  tried. 

Issues  both  of  law  and  of  fact  may  arise  upon  different 
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parts  of  the  pleadings  in  the  same  action.  In  such  cases  the 
iasnes  of  law  must  be  first  tried,  unless  the  court  otherwise  di- 
rect. 

-  a.  On  demurring  to  one  of  sereral  defences  in  an  answer,  the  plaintiff  may 
put  the  cause  on  the  calendar  for  trial  on  the  issues  of  fact,  without  waiting 
for  the  determination  of  the  issue  of  law  (Palmer  v.'  Smedley,  18  Abb.  186),  and 
where  in  such  a  case  the  issues  of  fact  have  been  tried  first  without  objection, 
it  will  be  deemed  that  the  court  directed  them  so  to  be  tried  {Fry  v.  Bennett^ 
9  Abb.  45 ;  Wamer  v.  Wigers,  2  SMid.  686).  In  the  superior  court,  "  whenever 
a  cause  is  moved  on  the  trial  calendar  in  which  there  was  an  issue  of  law 
pending,  the  court  will  then  determine  whether  the  issue  of  fact  shall  be  first 
tried  or  not,  and  it  is  not  necessary  to  obtain  a  previous  order  on  the  subject.**- 
Where  there  is  an  issue  of  law  and  an  issue  of  Jact  in  a  cause,  no  Judgment  for 
costs  can  be  entered  in  &vor  of  the  party  who  prevails  on  the  issue  of  law, 
nntil  the  issue  of  fkct  is  disposed  of  [Makers  v.  Bamard,  6  How.  114). 


§  262.  [207.]  (Am'd  1861,  1852.)     Trial  dejvned. 
A  trial  is  the  judicial  examination  of  the  issaes  between  the 
parties,  whether  they  be  issues  of  law  or  of  fact. 

&  The  taking  a  dismissal  of  the  complaint  under  sec  258,  is  a  trial  (Dodd  v. 
Qwry^  4  How.  128 ;  2  Code  Rep.  69).  Whether  the  hearing  of  a  motion  for 
Judgment  on  a  frivolous  demurrer,  under  section  247,  is  a  trial  (CknUd  v.  Oar- 
peiUer,  7  How.  96 ;  Bod&rtg  v.  Morriaon,  ib.  896 ;  Lawrence  v.  Dcms,  ib.  354 ; 
BuU  V.  8mUk,  Sib.  149;  Rochester  mv  Bank  v.  Bajfksifey  12  How.  26 ;  Proa  v. 
AUen,  19  How.  450 ;  WUherhead  v.  AUen,  28  Barb.  661 ;  Butchers  B'k  v.  Jacobeon, 
22How.  47O:.8!0Sv.^aaA,  24  How.  478),  and  whether  a  motion  to  dismiss 
a  complaint  for  not  proceeding  with  the  action,  is  a  trial  {TUspaugh  v.  Dick,  8 
id.  38) ;  also  whether  an  application  for  judgment  under  section  246  is  a  trial, 
— are  questions  important  as  regulating  the  amount  of  costs  on  such  motions, 
and  are  considered  with  that  view  in  the  note  to  section  807,  subd.  4 

c  The  reason  for  confining  the  trial  of  an  issue  of  fact  to  a  particular  lo- 
cality does  not  apply  to  the  trial  of  an  issue  of  law ;  and  therefore  an  issue  ot 
law  ma^  be  brought  on  to  argument  at  a  special  term  held  in  a  different 
county  m  the  district,  from  that  indicated  as  the  place  of  trial  in  the  oom- 
plahit  (Ward  v.  Daim,  6  How.  274). 

§  2o3.  [20S.]  (Am'd  1849,  1852.)  Issues,  how  tried.  Trial 
hyjxvry. 

An.  issne  of  law  mnst  be  tried  by  the  coart,  unless  it  be 
referred,  as  provided  in  sections  two  hundred  and  seventy  and 
two  hundred  and  seventy-one.  An  issue  of  fact  in  an  action  for 
the  recoveiy  of  money  only,  or  of  specific  real  or  personal 
property,  or  for  a  divorce  from  the  marriage  contract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived  as  provided  in  section  two  hundrfed  and  sixty-six,  or 
a  reference  be  ordered  as  provided  in  sections  two  hundred  and 
seventy,  and  two  hundred  and  seventy-one. 


Digitized  by 


Google 


456  TWAL.  [§§  254,  255. 

a.  An  action  for  damages  for  CGnverakm  of  per6(»al  imqMrtjr  mvuBt.be  tsi»d 
hy  a  jury,  unless  a  jury  tnal  be  waired  in  the  manner  prescribed  (Lewi^  v. 
Varnum,  12  Abb.  305).    And  so  of  an  action  to  recover  dunages  or  a  Btidvte 

penalty  for  creating  or  contmuing  a  nuisance  iFire  Department  v.  Harrison^  3 
fiilton,  455 ;  9  Abb.  1 ;  17  How.  278 ;  18  How.  181). 

b.  Where  the  main  object  of  an  action  is  the  recovery  of  damages  on  a 
cause  of  action  which  would  formerly  have  been  a  'common-law  acSon,  aoid 
equitable  relief  is  sought  merely  in  aid  of  such  recovery,  if  necessanr,  the  cause 
should  be  tried  at  the  circuit,  and  not  at  a  special  term  (N.  T.  Ice  (U.  v.  North- 
we&tem  Ins.  Oo,,  10  Abb.  85 ;  81  Barb.  72 ;  20  How.  424 ;  see  DunneRy.  KeteUoi, 
16  Abb.  205 ;  Ghreascm  v.  KeteUas.  17  N.  Y.  496  k 

e.  Where  there  is  an  agreement  to  insure  and  deliver  a  policy,  and  a  loss 
occurs  before  the  delivery  of  tlie  policy,  an  action  on  the  agreement  and  loss 
is  oi^e  to  be  tried  by  a  jury  {RoekiDeU  v.  Hartford  Fire  Ins.  (h.^  4  Abb.  179). 

d.  In  an  action  for  a  divorce  on  the  ground  of  adultery  in  which  issues  ai» 
raised  by  the  pleadings,  it  is  not  necessary  to  frame  issues,  but  the  issues  mAd» 
by  th*  pleadings  majr,be  tried  {Parker  v.  Bvrker,  3  Abb.  478). 

See  Rule  88  and  §  266,  poBt. 


%  254.  [209.]  (Atii'd  1849.)  Other  ismes  to  be  t/ned  by  the 
cowrt. 

Every  other  issue  is  triable  by  the  court,  which,  however, 
may  order  the  whole  issue,  or  any  specific  question  of  fact 
involved  therein,  to  be  tried  by  a  jury  ;  or  may  refer  it,  as  pro- 
vided in  sections  270  and  271. 

e,  AU  actions  seeking  equitable  relief  are  to  be  tried  by  the  court  {MoCkurty 
▼,  Edwards,  24  How.  286 ;  McMahon  v.  ^«en  10  How.  884 ;  ifiW  v  MeCarthy,  8 
CJode  R  60 ;  Church  v.  Freem&ny  16  How.  297) ;  as,  to  chai-ge  the  estate  of  a 
married  woman  (Oheesebrotigh  v.  House^  6  Duer,  125),  or  to  set  aside  an  asslsii- 
ment  for  fraud  ( Wilson  v.  Fbnyih,  16  How.  448 ;  Drapery.  Day,  11  How.  489) ; 
or  they  may  be  referred  (McCarty  v.  Bdioa/rds  and  AUen  v.  McMahon,  supra). 
The  order  must- be  made  before  or  at  the  trial— not  after  {CtBrien  v.  Bowes,  4 
BoBW.  658). 

See  Rule  88. 


§  265.  [210.]  (Am'd  1849,  1851,  1852.)  Ismes,  where  to 
he  tried. 

All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  must  bo 
tried  before  a  single  judge.  Issues  of  fact  in  the  supreme  court, 
must  be  tried  at  a  circuit  court  when  the  trial  is  by  jury  ;  other- 
wise, at  a  circuit  court  or  special  term,  as  the  court  may  by  its 
rules  prescribe.  Issues  of  law  must  be  tried  at  a  circuit  court 
or  special  term,  and*  shall,  unless  the  court  otherwise  direct, 
have  preference  on  the  calendar. 


oft] 


The  parties  may  stipulate  to  have  the  trial  out  of  the  court-house,  and  out 
the  county  (Laws  1847,  ch.  470). 
g.  An  issue  of  law  may  be  brought  on  for  trial  at  any  special  term  in  the  dls- 
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Uiot  within  whicb  is  «iliHil«d  the  ocmnty  murmA  in  the  compMiit  as  the  phM 
of  trial  {Ward  v.  Iknu,  6  How.  274). 

See  Supreme  Court  Rotes  in  the  first  District,  of  Oct  1851,  and  in  the  Seo- 
end  District,  in  Appendix ;  also  Rule  28. 

*  §  266.  [211.]  (Am'd  1858,  1859,  1860,  1863.)    Mther  party 
may  give  notice  of  trkA.    Note  of  issue.    Stenographer, 

At  any  time  after  issue,  aud  at  least  fourteen  days  before  the 
court,  either  party  may  give  notice  of  trial.  The  party  girin^ 
the  notice  shall  furnish  the  clerk  at  least  eight  days  before  the 
court  with  a  note  of  the  issue,  containing  the  title  of  the  action, 
the  names  of  the  attorneys,  and  the  time  when  the  last  plead- 
ing was  served  ;  and  the  clerk  shall  thereupon  enter  the  cause 
upon  the  calendar,  accordini^  to  the  date  of  tjie  issue.       • 

In  the  first  Judicial  District  there  need  be  but  one  notice  of 
trial  and  one  note  of  issue  from  either  party,  and  the  action 
shall  then  remain  on  the  calendar  until  disposed  of,  and  when 
called  may  be  brought  to  trial  by  the  party  giving  the  notice. 
In  every  action  in  which  issue  of  (act  is  now  joined,  and  the 
action  is  now  placed  upon  the  calendar  of  the  supreme  court 
of  the  first  judicial  district,  or  of  the  superior  court  of  the  city 
of  New  York,  or  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  the  party  who  shall  have  filed  such  note 
of  issue,  shall,  as  a  condition  precedent  to  such  action  being 
brought  to  trial,  pay  to  the  clerk  of  the  court  the  sum  of  three 
dollars,  and  in  every  action  in  either  of  the  said  courts  com- 
menced,afker  the  passaige  of  this  act,  the  party  who  shall  file 
therein  a  first  note  of  issue  of  fact  shall,  as  a  condition  prece- 
dent to  such  filing,  pay  to  the  clerk  of  the  court  the  sum  of 
three  dollars;  and  the  amounts  so  received  shall  be  accounted 
for  and  paid  over,  monthly,  by  the  clerk  of  each  of  said  courts, 
to  the  comptroller  of  the  city  of  New  York,  and  by  him  depos- 
ited in  the  county  treasury,  to  be  used  as  a  fund  for  the  pay- 
ment of  the  salaries  of  stenographers  employed  in  said  courts, 
as  provided  for  in  this  section.  If  the  fund  thus  created  be  in- 
adequate to  pay  such  salaries,  the  additional  amount  necessary 
for  such  payment  shall  be  appropriated  and  paid  from  the  fund 
of  county  contingencies,  to  which  fund  any  surplus  of  the  sums 
so  paid  over  to  the  comptroller,  as  hereinbefore  provided,  shall 
be  credited. 

Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenog- 
rapher for  the  circuit,  trial  term,  or  special  term,  which  consti* 

*  Amtnded-^See  Ajppendix, 
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tates  a  separate  branch  of  ench  court,  who  shall  be  a  sworn 
officer  of  the  court,  shall  hold  office  daring  the  pleasure  of  the 
court,  and  shall  be  paid  a  salary  of  fifteen  hundred  dollars  per 
annum,  in  like  manner  as  the  salaries  of  other  officers  of  the 
courts  are  now  paid.  It  shall  be  the  duty  of  every  stenogra- 
pher  so  appointed  for  any  circuit,  trial  term,  or  -  special  term, 
under  the  direction  of  the  presiding  judge  thereof,  to  take  full 
stenographic  notes  of  all  proceedings  in  every  trial  thereat ; 
and  in  case  the  presiding  judge  shall  require  a  transcript  of 
said  stenographic  notes,  he  may  order  the  expense  thereof  to 
paid  equally. by  the  parties  to  the  action,  at  the  rate  of  ten 
cents  for  every  one  hundred  words  so  transcribed,  and  may  en- 
force*payment  thereof,  and  the  amount  so  paid,  together  with 
the  sum  paid  as  a  condition  precedent  to  the  cause  being 
brought  to  trial,  or  to  the  first  note  of  issue  being  filed  as  here- 
inbefore f>rovided,  shall  be  deemed  a  necessary  disbursement 
within  the  meaning  of  section  three  hundred  and  eleven  of  the 
code  of  procedure,  and  shall  be  allowed  as  such  to  the  prevail- 
ing party  in  the  action. 

At  any  extra  circuit,  trial  term,  or  special  term  of  said 
courts,  the  presiding  judge  thereof  shall  appoint  a  stenogra- 
pher for  such  extra  circuit  or  term,  who  shall,  in  like  manner 
as  aforesaid,  be  a  sworn  officer,  and  who  shall  be  paid  a  com- 
pensation at  the  rate  and  in  the  manner  hereinbefore  provided. 

When  a  court  of  oyer  and  terminer  shall  be  held  in  and  for 
the  city  and  county  of  New  York,  the  presiding  judge  thereof 
shall  designate  one  of  the  stenographers  of  the  supreme  court 
to  act  as  stenographer  of  such  court  of  oyer  and  terminer  dur- 
ing its  session,  who  shall,  in  like  manner  as  aforesaid,  be  a 
sworn  officer,  but  who  shall  receive  no  compensation  in  addi- 
tion to  his  salary  as  hereinbefore  provided,  except  that  in  case 
a  transcript  of  his  stenographic  notes,  taken  on  the  trial  of  any 
criminal  cause,  be  required  for  the  use  of  the  pr'esiding  judge 
or  the  district  attorney,  the  expense  thereof  shall,  on  the  order 
of  such  judge  or  district  attorney,  be  paid  as  a  county  charge 
at  the  rate  hereinbefore  specified. 

In  other  counties  of  this  State,  on  trials  of  issues  of  fact,  at 
any  circuit  court,  or  court  of  oyer  and  terminer,  it  shall  be 
lawful  for  the  presiding  justice,  in  his  discretion,  to  employ  a 
stenographer,  who  shall  be  entitled  to  such  compensation  as 
•hall  be  certified  by  such  justice,  not  exceeding  five  dollars  for 
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each  day's  attendance  at  such  court  at  the  request  of  such  jus- 
tice ;  which  compensation  shall  be  a  charge  upon  the  counties 
in  which  such  courts  shall  be  held  respectively,  and  shall  be 
audited,  allowed  and  paid  in  like  manner  as  other  county 
charges  are  audited,  allowed  and  paid.  It  shall  be  the  duty  of 
such  stenographer  to  furnish  to  any  party  to  such  trials,  upon 
request,  a  copy  of  the  evidence  and  proceedings  taken  by  him 
on  such  trials,  or  of  such  part  thereof  as  may  be  required,  on 
payment,  on  behalf  of  such  party,  of  six  cents  for  every  one 
hundred  words  of  the  copy  so  furnished. 

A  This  section  applies  to  actionB  existiiig  when  the  code  took  eSdd  (Be^- 
nold$Y.  Dam, 2  Abb.  1S8;  5 Dner,  611). 

&.  As  to  notice  of  trial  in  N.  T.  common  pleas  and  superior  coorta,  see  Roles 
in  Appendix ;  as  to  notes  of  issue  at  general  term,  see  I&le  41 ;  as  to  notice  of 
trial  in  sapreme  conrt,  see  Rule  28. 

e.  Notice  of  trial  served  by  mail  is  sixteen  davs  (§  412,  jmmQ,  indndinf  the 
day  of  service.  (Jd)  In  other  cases  the  day  of  service  is  to  be  exdndeo,  and 
the  first  day  of  the  court  included  (DaffUm  v.  MelrUipre,  5  How.  117). 

d  Where  all  the  defiBudants  appear,  but  only  some  of  them  put  in  an  an- 
swer, notice  of  trial  must  be  sfivea  to  all  the  defendants,  those  who  answer 
and  those  who  do  not  answer  (TVoev  v.  N.  T.  8te&m  Faucet  Ob.  1  R  D.  Smith, 

e.  Where  there  are  two  actions  depending  between  the  same  parties,  and 
prosecuted  and  defended  by  the  same  attornev,  and  one  action  only  is  noticed 
for  trial,  the  notice  should  spedfy  the  action  Intended  to  be  tried,  or  it  may  be 
considered  insufficient  (Lemer  v.  ParmeAes^  1  Wend.  22V  And  i^  besides  the 
issues  to  be  tried,  there  are  also  damages  to  be  assessed  on  a  de&ult  entered 
in  the  same  action,  the  notice  of  trial  should  also  express  the  plaintiff's  Inten- 
tion to  have  such  damages  assessed  by  the  jury  who  try  the  lame  (6  Cow.  599). 
[And  where  an  answer  is  framed  wim  a  view  to  affirmative  relief,  if  the  de- 
wndant  notice  the  cause,  his  notice  should,  it  is  thought,  express  his  inten- 
tion to  take  Judgment  for  such  relief] 

/.  If  no  notice  of  trial  be  given,  or  the  notice  be  irregular  or  insuffident,  and 
tlie  plaintiff  proceeds  to  trial,  and  obtains  a  verdict,  £e  court,  on  application 
of  the  defendant,  will  set  the  verdict  aside  (15  Johna  899 ;  1  Caines*  R. 
154).  But  in  determining  the  sufficiency  of  the  notice,  the  court  wiU  inquire 
whether  the  attorney  or  party  was  misled  by  the  defect  (3  Caines*  R  86, 188 ; 
4Cowen,  60 ;  11  Wend.  178) ;  and  for  this  purpose  they  will  look,  not  only  to 
the  &ce  of  the  notice,  tut  to  other  circumstances  (4  Cowen,  60).  Thus,  where 
the  name  of  one  of  the  parties  was  written  Jeunis,  instead  of  Teunis,  it  was 
held  suffident  (8  Cunes'  R  1881  So,  a  notice  of  trial  for  Tuesday  the  18th, 
instead  of  Monday  the  18th  (8  iB,  87),  or  for  the  third  Monday  mstead  of  the 
third  Tuesday,  the  party  not  being  misled  (4  Cow.  60),  was  held  suffident 
And  where  the  notice  of  trial  was  for  the  tMrd  Tuesday  instead  of  the  third 
MoTiday^  on  the  Wednesday  followiuj^  the  third  Tuesday  the  plaintiff  took  an 
inquest  A  motion  to  set  aside  that  inquest  as  irre^lar  was  denied,  it  appear- 
inff  that  the  opposite  attorney  had  retamed  the  notice,  and  had  not  been  mis- 
lea  by  the  mistake  in  the  notice  (N,  F.  Geniral  Ine,  Oo.  v.  Kelsey,  18  How.  585). 
If  the  opposite  attorney  thought  the  notice  irregular  or  insuffident,  he  should 
^ye  returned  it  immediately  after  its  reodpt    {lb.) 

g,  A  dismissal  of  the  complaint  founded  upon  service  of  the  notice  of  trial 
or  hearing  is  irregular  if  obtamed  without  placing  the  cause  on  the  calen- 
dar (Brvwdng  y.roige,  7  How.  487). 

A  Where  one  of  several  defences  has  by  order  been  stricken  from  an  answer 
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as  irreleyant,  «ikl  the  defendant  appeals  to  the  general  Ctinn  from  such  ovder, 
the  plamti£f  cannot,  pending  such  appeal,  Imng  on  the  action  for  trial  (7Vuj<0M 
of  Pen  Tcm  v.  lfbH)e»,  8  How.  285). 

a.  The  note  of  issue  ^ould  state  the  kind  of  issue  (see  13  How.  M5). 

b.  If  a  cause  is  put  on  the  calendar  as  of  a  wrong  date  of  issue,  the  «rror  may 
be  corrected  by  motion  at  the  circuit.  The  court  will  not  fix  the  date  as  of 
which  the  cause  shall  be  placed  on  the  calendar  (North  r.  Sargeaniy  14  Abb. 
2d4;  see  Rule 41). 

Date  of  issue  on  new  trial  in  common  pfeas,  see  Rule  6,  Common  Fleas 
Rules,  June,  1840. 

§257.  [212.]     Order  of  disposing  of  issiies  on  tlie  cdlendcnr. 

The  issues  on  the  calendar  shall  be  disposed  of  in  the  fol- 
lowing order ;  nnless,  for  the  convenience  of  parties  of  the 
dispatch  of  business,  the  court  shall  otherwise  direct : 

1.  Issues  of  fact  to  be  tried  by  a  jury  ; 

2.  Issues  of  fact  to  be  tried  by  the  court ; 

3.  Issues  of  law. 

c.  Actions  by  the  attorney-general  hare  a  preference  on  the  calendar  *(8ee 
Laws  1850,  ch.  128,  p.  200;  Laws  1848,  p.  582;  Laws  1868,  ch.  87,  s.  1);  and 
so  have  issues  of  law  (§  255,  arUe) ;  and  cases  on  certiorari  (Rule  47);  and 
actions  against  corporations,  on  notes  or  other  evidences  of  debt,  for  the  abso- 
lute payment  of  money  on  demand  (2  R  S.  459,  §  11). 
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Trial  hy  Jury. 

teORQH  358.  Notice  of  trinL    Separate  trials. 

3B0.  Court  to  be  fhrnished  with  a  copy  of  the  pleadings. 

260.  General  and  Special  verdicte  denned. 

261.  When  jury  may  render  either  general  or  special  verdict, 

and  when  the  court  may  direct  a  specii^  finding. 

262.  On  q)ecial  finding  with  a  general  verdict,  the  former  to 

control.  * 

268.    Jury  to  assess  defendant's  damages  itf  certain  cases. 
264    £nt^  of  the  verdict    Motion  for  new  trial. 
266.    Motion  for  new  trial,  or  for  judgment  on  special  verdict, 

where  to  be  heard, 

§  268.  [213.]  (Am'd  1861.)  Notice  of  trial.  Separate 
trials. 

Either  party  giving  the  notice  may  bring  the  issue  to  trial, 
and  in  the  absence  of  the  adverse  party,  unless  the  court  for 
good  cause  otherwise  direct,  may  proceed  with  his  case,  and 
take  a  dismissal  of  the  complaint,  or  a  verdict  or  judgment,  as 
the  case  may  require.  A  separate  trial  between  a  plaintiff 
and  any  of  the  several  defendants  may  be  allowed  by  the 
court,  whenever,  in  its  opinion,  justice  lyill  thereby  be  pro- 
moted. 

a.  Affidavit  to  prevent  inqaest~An  affidavit  of  merits  k  neceasary  to 
prev^t  an  inqnest  (Diek&non  v.  KimbaU^  1  Code  R.  88 ;  Jone^  v.  Ruasell,  8 
How.  824 ;  1  Code  R  118 :  Sheldon  v.  Martin,  1  Code  Rep.  81 ;  Anderson  v. 
Hough,  1  Code  Rep.  50;  1  Sand.  271 ;  see  Rule  27).  £xcept  only  in  the  case 
of  an  answer  setting  np  a  counts-claim  and  nothing  more,  no  reply  being 
made  {Patter  v.  8imfUh,  9  How.  2^).  The  plaintiff  is  never  required  to  file  an 
affidavit  of  merits,  Mm620  (Began  y.  Frieet,  8  Denio,  163).  One  affidavit  of 
merits  to  prevent  an  inquest  is  sufficient,  thoueh  the  cause  be  several  times 
noticed  for  trial  and  inqnest  (6  Cowen,  45).  And  if  filed,  and  served  on  a 
plaintiff's  attorney,  for  a  circuit  in  one  county,  it  has  been  held  sufficient, 
tiiough  the  venue  be  afterwards  chanced  to  another  county,  and  the  cause  be 
tried  in  the  latter.  (lb.)  Bat  an  affidavit  of  merits  made  and  used  for  one 
purpose  in  a  cause,  cannot  be  used  for  another :  e.  g.,  an  affidavit  to  change  the 
venue  wUl  not  be  received  as  the  foundation  of  a  motion  to  set  aside  a  default 
forwant  of  aplea(C^<29rv.  Bigg$y  2  Hill,  409;  and  see  Beld&n  v.  Devo^  12 
Wend.  228 ;  Mobiman  v.  Sinclair,  1  How.  106 ;  Pophem  v.  Bak»r,  1  How.  166 ; 
Colgate  v.  Mar»hy  2  How.  186).  And  a  verified  answer  was  held  not  to  be  suffi- 
cient to  prevent  the  taking  of  an  inquest  hi  the  cause  at  the  circuit,  out  of  its 
order  an  the  calencter.    (A. ;  1  Code  Rep.  81, 118 ;  1  How.  166). 
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a.  Where  the  cause  is  caHed  in  its  order  the  defendant  maj  appear  and  de- 
fend, although  no  affidavit  of  merits  be  filed  (Sfarkweaiier  y.  GanweU,  1 
Wend.  77). 

6.  In  an  action  against  the  several  parties  to  a  bill  or  note,  jointly  under 
the  act  of  April,  25, 1882,  if  the  trial  was  put  off  bv  any  of  such  parties  [or  if 
one  of  them  filed  an  affidavit  of  merits,  10  Wend.  125],  the  plaintiff  might 
proceed  to  tnal  or  inquest  against  the  others,  in  the  same  manner  as  if  the 
suit  had  been  commenced  against  such  other  parties  only,  and  the  action 
was  thereby  severed  (Laws  of  1835,  p.  248,  §  2).  But  unless  the  trial  was  so 
put  off,  the  plaintiff  was  not  at  liberty  to  sever  the  action  as  between  two  de- 
fendants who  had  pleaded,  and  proceed  to  trial  or  inquest  against  one  only 
(4  Hill,  563). 

6.  Affidavit  by  whom  to  be  made.~The  affidavit  must  in  general  be 
made  by  the  defendant  himself;  in  his  absence,  however,  it  maj  be  made  by 
his  attorney  or  counsel  (11  Johns.  82) ;  or  his  agent  or  attorney  m  fact  specially 
authorized  to  defend  the  action  {Johnson  v.  Lynch',  15  How.  199).  Where 
made  by  the  attomev,  counsel,  or  f^nt,  it  must  state  a  sufficient  excuse  for 
not  being  made  by  the  defendant  personally  (2  Cow.  581 ;  1  How.  62).  Ab> 
senoe  beyond  seas  or  out  of  the  State  will  usually  be  deemed  sufficient  (JchnMon 
V.  Lyncn^  supra).  It  is  no  valid  objection  to  such  an  affidavit,  that  the  know* 
ledge  of  the  defence  is  sworn  to  be  derived  from  the  statements  of  the  defen- 
dant; for  this  is  all  the  information  that,  as  a  general  rule,  the  attorney  can 
ever  have.  (Id)  It  would  be  proper  that  the  lAdavit  should  state,  not  only 
that  the  deponent  has  been  fully  inform^  of  the  facts  of  the  case,  but  his  in- 
quiries into  the  truth  of  those  foots,  and  his  better  knowledge  of  them  by 
means  of  such  inquiries,  &c  (Id.  202).  In  PkOUm  v.  Blagge,  (3  Johns.  141), 
the  affidavit  was  made  bv  the  attorney,  and  stated  that  the  defendant  was  ab- 
sent bevond  sea,  and  had  represented  to  him  that  he  had  a  good  and  sub- 
Btandaf  defence  on  the  merits,  and,  ftom  his  representations  and  the  papers 
produced,  he  verily  believed  there  was  a  defence.  This  was  held  suffident 
In  Booseveliy.  Dak  (2  Cow.  581),  the  attorney  made  the  affidavit,  swearing  to 
a  good  defence  on  the  merits,  that  the  defendant  had  left  the  city  of  New 
York  for  Columbia  County,  and  did  not  return  yn  time  to  make  the  affidavit. 
This  was  held  Insufficient.  The  plaintiff  will  be  permitted  to  impeach  the 
excuse  for  the  affidavit  being  ihade  by  any  one  other  than  the  defendant,  by 
showing  that  it  is  folse  or  frivolous,  but  cannot  question  the  existence  of  a 
defence  sworn  to  in  due  form  (Johnson  v.  Lynch^  IC^  How.  202,  overruling 
some  dicta  to  the  contrary). 

d.  Where  a  maker  and  endorser  of  a  note  are  sued  in  one  action,  an  affi 
davit  of  merits  by  the  maker  will  not  prevent  an  Inquest  against  the  endorser, 
unless  it  appear  that  the  defence  of  both  Is  Identical  (19  Wend.  125).  And 
where  several  suits  are  brought  against  the  maker  and  endorsers  of  the  same 
note,  an  affidavit  of  merits  to  set  aside  an  Inquest  In  all  the  causes  may  be 
made  by  the  maker.  If  he  be  acquainted  with  the  focts,  and  the  defence  be 
the  same  in  all  the  causes  (6  Cowen,  895). 

«.  Farm  of  affidavit.— The  substance  of  the  ordinary  affidavit  is,  that  the 
defendant  has  fully  and  fairly  stated  the  case  to  his  counsel,  giving  the  name 
and  residence  of  such  counsel  (Rule  21),  and  that  he  has  a  good  and  substan- 
tial defence  on  the  merits  thereof,  as  he  is  advised  by  his  said  counsel,  after 
such  statement  made  as  aforesafid,  and  verilv  believes  to  be  true  (5  Johna. 
385 ;  16  ib,  3).  The  language  of  the  affidavit  should  strictly  conform  to  the  rules 
of  the  court ;  otherwise,  it  may  be  treated  as  a  nullity  at  the  circuit  (2  Hill,  859). 
An  affidavit  that  the  party  has  fully  and  folrly  stated  **  this  case»*'  or  **  hta 
case,**  to  counsel,  folrly  Implies  that  he  has  stated  the  whole  case,  and  Is  a 
sufficient  compliance,  in  that  particular,  with  the  rule  (Jordan  v.  Oarrison. 
6  How.  6).  But  an  affidavit  that  he  had  stated  his  '*  defence,**  or  "*  the  facts  of 
ills  defence,**  to  counsel,  only  implies  that  he  has  stated  one  side  of  the  case, 
and  Is,  therefore,  Insufficient  (22  Wend.  636 ;  2  Hill,  359 ;  Richards  v.  Swetzer, 
1  Code  R  117;  Tompkins  v.  Aeer,  10  How.  810 ;  EUis  v.  Jon€s,  6  id,  296). 
So,  an  affidavit  that  the  defendant  has  fully  and  foirly  stated  **  the  focU  of  bis 
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case,"  &c,  is  insofflcieiit  (1  HiU,  M^  And  an  attldaTit  which  alleged  that 
the  defendant  had  stated  "  Am  ca$e  in  ikUeau^e^  was  held  insufficient  {BUU  r. 
Jonu^  6  How.  296).  Nor  will  it  do  to  qualify  the  requisition  of  the  rule,  l^ 
adding,  "  so  far  as  the  focts  have  come  to  defendant's  knowledge,"  unless  a 
saffldent  excuse  be  shown  (19  Wend.  617).  An  affidavit  that  the  defendant 
has  a  '*  defence,  &c,  to  the  plaintifi's  declaration  filed  in  the  suit,"  &c.  (1  How. 
68),  or  "  to  the  bond,"  Ac.,  or  "  a  defence  in  the  action/*  without  stating  "  on 
the  merits'*  (4  Hill,  584 ;  McMurray  v.  Oifford,  5  How.  14),  has  been  held  bad. 
8o,  where  the  person  described  as  counsel  in  the  affidavit,  was  not  in  fact,  a 
counsellor,  although  an  attorney,  the  affidavit  was  insufficient  (1  How.  74). 
The  courts  are  always  strict  as  to  the  form  of  an  affidavit  of  merits  (see  Fin- 
layson's  Common  Law  Procedure  Acts,  p.  91,  e). 

a.  Affidavit  to  be  ffled  and  copy  served.— The  affidavit  is  to  be  filed,  and  a 
copy,  endorsed  with  a  notice  of  the  original  being  on  file,  served  on  the  plain- 
tiff's attorney,  before  or  on  the  first  day  of  the  circuit  (15  Johns.  586) ;  or  an 
inquest  actually  taken  (6  Hill,  868 ;  6  Abb.  512). 

b.  Service  of  the  affidavit — Under  the  former  practice  it  was  said  that  an 
affidavit  to  prevent  an  inquest  sometimes  might,  and  at  other  times  should,  be 
served  in  a  different  manner  from  what  is  required  in  relation  to  other  papers. 
At  the  circuit,  if  the  plaintiff's  attorney  was  not  present,  it  might  be  delivered 
to  the  counsel  having  the  cause  in  charge.  If  not  delivered  at  the  circuit  it 
should  be  served  in  such  a  way  that  it  will  probably  come  to  the  knowledge 
of  the  attorney  in  season  to  enable  him  to  communicate  with  the  counsel 
before  the  inquest  is  taken.  Accordingly,  when  the  affidavit  was  served  on 
the  second  day  of  the  circuit,  by  leaviivg  it  at  the  office  of  the  plaintiff's  attor- 
ney, no  one  being  in  at  the  time,  and  he  took  the  inquest  a  few  moments  after- 
wards, but  without  knowing  that  the  affidavit  had  been  served,  his  proceedings 
were  held  regular  (BrainarS  v.  Hartford,  6  Hill,  868).  It  would  be  otherwise 
if  there  is  any  one  in  the  office  at  the  time  of  the  service  {Smith  v.  Aylnwarth, 
d4  How.  88). 

c  Inqnest,  when  it  may  be  taken.— An  inquest  may  be  taken  on  any  day 
after  the  first  day  of  the  circuit,  immediately  after  the  opening  of  the  court 
(Rule  29)  but  not  after  the  trial  of  a  litigated  cause  has  commencediNieholt  v. 
Chapman,  9  Wend.  451),  or  after  Uie  jury  have  been  discharged  {iJiekinton  v. 
jrti?itea,10odeRep.88;  iSun^  v.  i)am8,  6  How.  118 ;  1  Code  Hep.  N.  S.  407). 

d  In  the  superior  court  an  inquest  cannot  he  regularly  taken  on  (he  first 
day  of  a  trial  term,  unless  the  action  is  regularly  called  on  that  day  upon  the 
calendar  (8nMth  v.  Brawn,  1  Duer,  665). 

6.  The  plaintiff  cannot  take  an  mquest  at  a  circuit  for  which  he  has  not 
served  a  notice  of  trial,  although  he  has  been  called  there  by  a  notice  of  the  , 
defendant  (Better  v.  Daviton,  8  Abb.  48> 

f.  An  inquest  out  of  the  order  of  causes  upon  the  calendar  can  regularly  be 
taken  at  the  opening  of  the  court,  and  only  at  that  time.  Where,  at  the  open- 
ing of  the  court,  the  plaintiff  asks  to  take  an  inouest,  and  he  by  direction  of 
the  court  waits  till  a  cause  then  on  trial  is  concluded,  and  then  takes  an  inquest, 
— it  is  irregular,  but  will  be  set  aside  without  costs.  In  such  a  case  the  proper 
course  is  to  defer  taking  an  inquest  until  it  can  be  done  at  the  opening  of  the 
court  {Anon.  MS.  Superior  Ct. ;  see  6  Abb.  512). 

g.  Where  a  motion  to  change  the  place  of  tnal  was  made  by  the  defendant, 
and  after  the  motion  had  been  heard,  and  while  the  question  was  under  advise- 
ment, the  cause  was  reached  on  the  calendar,  and  the  plaintiff  took  an  inquest 
There  was  no  stay  of  proceedings.  The  motion  was  subsequently  granted. 
Held,  tliat  the  decision  related  back  to  the  time  of  making  the  motion  and 
made  the  inquest  irregular ;  but  the  inquest  would  have  been  regular  if  the 
decision  on  the  motion  to  change  the  place  of  trial  had  been  denied  (TTib^ii  v. 
Henderson,  15  How.  90). 

h.  Proceedings  on  inquest— Upon  an  inquest  the  defendant  has  a  right  to 
appear,  and  cross-examine  the  plalntiff^s  witnesses ;  but  he  cannot  prove  a  de- 
fence by  them,  nor  examine  witnesses  on  his  own  behalf  He  may,  however, 
object  to  the  i^aintiff's  evidence,  and  except  to  the  Judge's  opinion,  as  in 
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ordinarf  cMfls.  8a,  thenlfliiiMmavbeiieiimiitedifheiail  to  make  out  hi^ 
case  (WiUU  y.  Green,  1  wend.  78 ;  HariMU  y.  Boffd,  0 1&.  56S).  (See  in  note  to 
§24^ 

a.  Where  there  is  a  counter-claim,  not  denied,  and  the  plaintiff  takes  an  hi- 
qtiest,  the  amount  of  the  counter-claim  must  be  allowed  the  defendant  (/btftfr 
y.  dmUh,  9  How.  202). 

b.'  An  action  at  issue  upon  issues  of  fact  only,  and  noticed  for  trial,  and 
placed  upon  the  calendar,  if  the  def<^dant  fisdls  to  appear  when  it  is  reached  in 
Its  order,  must  be  tried  by  the  court  and  jury,  or  by  the  court  alone  if  the  plain- 
tiff elects  to  treat  the  failure  of  the  defendant  to  appear  as  a  waiyer  by  him  of 
a  trial  by  jury.  The  plaintiff  cannot  in  such  a  case  take  an  order  to  have  his 
damages  assessed  by  a  sheriff's  jury  {Oiberton  y.  FleMulf  5  Duer,  652 ;  Dolan 
y.  PeUy,  4  Sand.  67B). 

c  Where  the  defendan  t  has  answered,  denying  all  or  any  of  the  material  allega- 
ticms  of  the  complaint,  although  he  does  not  appear  on  the  trial,  it  is  incum- 
bent on  the  plaintiff  to  proye  Uie  allegations  so  denied  before  he  is  entitled  to 
Judgment  (AoUm  y.  HasmM,  34  Baib.  421). 

d  One  of  two  defendants  appearing  by  a  separate  attorney  and  haying  a. 
separate  and  different  defence,  may  brmg  the  cause  as  to  himself  to  trial,  and 
in  case  no  one  attends  for  the  plaintiff,  may  take  a  judgment  of  dismissal  by 
deflmlt  (Gumee  v.  Hoxie,  29  Barb.  647). 

0.  Waiving  or  settliig  aside  inqaest — A  party  who  has  taken  an  inquest 
regularly  is  not  bound  to  waiye  it,  he  may  put  the  adyene  party  to  his  motion 
{SSuth  y.  Howard,  12  Wend.  128).  Setting  aside  inquest  is  m  the  discretion  of 
the  court  (LeiglUon  v.  Wood,  17  Abb.  177|.  But  no  inquest  should  be  set  aside 
unless  the  court  is  flilly  satisfied  that  derendant  has  no  eyidence  which  would 
materially  reduce  the  amount  of  the  recoyery  {Leighton  y.  Woody  17  Abb.  177). 
llie  court  refused  to  open  an  inquest  on  the  excuses  Uiat  the  counsel  was  en- 
gaged before  a  referee  and  that  a  material  witness  was  absent  ( Ward  y.  Buck- 
man,  23  How.  330).  An  inquest  regularly  taken  will  not  be  set  aside,  where 
it  appears  that  the  answer  was  insufficient  or  friyolous  (Hunt  y.  Maih,  1  Code 
Rep.  118).  On  setting  aside  a  regular  inquest,  defendant  was.  put  under  terms 
of  withdrawing  a  plea  of  the  statute  of  limitations  (Fbx  y.  Baker,  2  Wend. 
244) ;  and  the  superior  court  refhsed  to  set  aside  an  inquest  regularly  taken, 
where  ^e  onl/defence  was  usury  (Mbrrie  y.  Slaiery,  6  Abb.  74).  So,  the  court 
refhsed  to  set  aade  an  inouest  because  the  action  was  improperly  brought  in 
the  name  of  husband  and  wife,  or  for  a  yariance  between  the  complaint  and 
judgment,  and  the  proof,  nor  because  the  jud^  allowed  an  amendment  by 
whidi  the  amount  of  plaintiff's  recoyery  was  mcreased  (Burger  y.  Baker,  4 
Abb.  11). 

/.  When  the  cause  is  reached  and  called,  and  an  inquest  taken  in  the 
absence  of  the  defendant's  counsel,  eemble  his  actual  enga^ment  at  the  time 
at  anoUier  court,  is  not  a  ground  for  opening  the  default  (Morris  y.  SUUery,  6 
Abb.  74).  After  a  default  regularly  taken,  the  same  will  not  be  opened,  upon 
a  mere  general  affidavit  of  merits.  The  party  must  disclose  the  nature  of  his 
defence  so  that  the  court  may  ju4?e  whether  it  is  meritorious  (McGaffigan  y. 
Jenkins,  1  Barb.  31 ;  Ferrueac  y.  Thorn,  ib.  42).  If  a  married  woman  is  sued 
as  9^  feme  sole,  and  she  allows  judg:ment  to  pass  by  default,  and  it  appears  she 
obtained  the  credit  by  representing  herself  as  a  widow — the  court  will  not  on 
motion  relieye  her  flrom  the  judgment,  but  leave  her  to  an  appeal  (Genet  r 
Dueenbwrp,  2  Duer,  679). 

g.  An  Older  opening  an  inquest  may  be  appealed  to  thegeneral  term  (Leigh- 
Urn  y.  Woed,  17  lib.  177 ;  but  see  7  Bosw.  678 ;  17  Abb.  819,  note). 

h.  ThB  action  must  be  ready  for  trial  aa  to  all  the  defendants.— An  ac 
tlon  cannot  regularly  be  brought  to  trial  until  it  is  in  such  a  situation  that  a 
final  judgment  can  h^  render^  between  off  tJie  parties.  It  cannot  be  tried  in 
seeticms  without  leaye  of  the  court  Thus,  if  all  the  defendants  have  not  been 
'senred  with  the  summons,  nor  haye  appeared ,  a  defendant  who  has  been 
served  and  answered  cannot  bring  the  action  to  trial  (Morris  v.  Ora/irford,  16 
Abb.  124).  One  of  two  defendants  i^ppearing  by  a  separate  attorney,  and 
hayhig  a  separate  and  different  defence,  may  bring  the  cause  as  to  himself  to^ 


Digitized  by 


Google 


§S58.]  PBOGBSDnfOfi  OH  TBJkL.  466 

trial,  and  in  case  no  one  attends  for  the  plaintiff  may  take  a  judgment  of  dis- 
miBsal  by  default  {Oumes  t.  Eaxie,  29  Barb.  .547).  Nor  wliere  an  action  is  at 
issue  as  against  all  of  several  defendants,  can*  any  one  of  them  give  notice  of 
trial,  and  upon  the  failure  of  the  plaii^tiff  to  appear,  take  a  judgment  against 
him  by  default  The  cause  must  not  only  be  in  readiness  for  trial  as  between 
all  the  parties  to  the  action,  but  it  must  also  have  been  noticed  for  trial  by 
all  the  defendants  who  have  a  right  to  appear  on  the  trial  and  move  for  Judg- 
ment against  the  plaintiff.  Where  the  cause  has  not  been  noticed  4br  trial  by 
the  plamtiff,  and  but  one  of  several  defendants  who  has  appeared  and  an- 
swered has  noticed  it,  no  effectual  trial  can  be  had.  Of  course,  tiie  plaintiff 
cannot  be  forced  to  trial  in  such  a  case  {Ward  v.  Dewey ^  12  How.  193 ;  and  see 
Tra^  v.  N.  Y.  SUain  Faucet  Co.,  1  E.  D.  Smith,  849 ;  ante,  p.  469,  d;  Bumham  v. 
De  Bewise,  8  How.  159  ;  PotoeU  v.  Finch,  5  Duer,  666).  But  it  has  been  held 
that  one  of  several  defendants,  who  defends  separately^  may  bring  the  cause 
as  to  himself  to  trial,  and  in  case  no  one  attends  for  the  plaintiff  may  take  a 
dismiBsaT  of  the  complaint  as  to  himself  by  default  (Oumee  v.  Hoxie,  29  Barb. 
647). 

a.  Jury. — One  not  a  freeholder  nor  assessed  in  respect  of  personal  estate  is 
not  qualified  to  act  as* Juror  {VaUon  v.  Nat.  Loan  Fund  Ins.  Go.,  17  Abb.  208). 
Where  a  juror  is  challenged  for  favor,  the  triers  must  find  that  he  stands  im- 
partial and  indifferent,  or  they  should  reject  him  {9mU!h  y.  Floyd,  18  Barb. 
620).  Where  a  judge  acts  as  trier  upon  the  challenge  of  a  Juror  to  the  favor, 
his  rejection,  as  immaterial,  of  evidence  offered  in  support  of  the  challenge 
cannot  be  reviewed  (OotUgan  v.  Ouyler,  21  N.  Y.  134). 

b.  Where  parties  proceed  to  trial  before  a  jury  without  objection  to  the 
manner  in  which  such  jury  was  empannelled  or  sworn,  it  is  too  late  after  ver- 
dict to  make  such  objection  (DayTiarsh  v.  Enos,  1  Selden,  531 ;  Mayor  of  N.  Y. 
y.  Maa(m,  1  Abb.  852 ;  BardenMtrgh  v.  Orary,  15  How.  807). 

c  Stniok  jury. — As  to  when  the  court  will  order  a  struck  jury,  see  Walsh 
y.  Bun  Mut.  Ins,  Co.,  17  Abb.  856.  A  special  jury  will  not  be  ordered  in  New 
York  dty  (NesmiUh  v.  AUantte  Ins.  Co,,  8  Abb.  423). 

See  Laws  1857,  ch.  580. 

d,  Rig^t  to  begin. — Where  the  plaintiff  must  or  may  give  any  evidence  to 
make  out  his  case  he  has  the  right  to  begin  (see  AyrauU  v.  Chamberkiin,  88 
Barb.  329,  288;,  ffecker  v.  HopkTm,  16  Abb.  801  n ;  LUMohn  v.  Gredey,  18 
Abb.  41 ;  JEbinUngUm  v.  Conkey,  88  Barb.  218 ;  BolUstffr  v.  Bender,  1  Hill,  150 ; 
LexingUm  y.  Awr,  16  Ohio,  824 ;  Biehards  v.  2fia»n,  20  Penn.  19 ;  Thurston  v. 
KenneU,  2  Foster,  151 ;  Vance  v.  Vance,  2  Mete.  (Ky.)  581 ;  WoOer  v.  Morgan, 
18  B.  Monr.  186;  Jaekson  v.  Pitts  ford,  8  Blackf.  194;  Latham  v.  Selkirk,  11 
Texas,  814 ;  Dams  y.  Brigham,  29  Maine,  891 ;  Cross  v.  Turner,  21  Verm.  437 ; 
LeeU  y.  Oresham  Ins.  Co.,  7  Eng.  Law  &  Eq.  R  578  ;  dutton  v.  Saddler,  3  C.  B. 
N.  8.  87 :  Amos  v.  Hughes.  1  Moo.  &  R  464 ;  Carter  v.  Jones,  6  C.  &  P.  64 ;  1 
Moo.  &  R  281 ;  Cooper  v.  Wakeley,  3  C.  &  P."  474,  480 ;  see  also;  3  Camp.  366 ; 
2  Stark.  518;  6  C.  &  P.  687,  773,  666;  1  Moo.  &  R.  804,  886,  476,  441,  578; 
15  B.  Monr.  27;  Hardin,  182). 

e.  Cotmael  ad^essing  jury.  ~  Whether  counsel  shall  be  permitted  to 
address  the  jury  is  in  the  discretion  of  the  court  (The  People  v.  Cook,  4  Selden, 
67) ;  and  the  court  will  restrain  the  observations  of  counsel  to  the  points  in 
issue  {MUeheU  v.  Bcn'den,  8  Wend.  570 ;  and  see  BuOock  v.  Smiih,  15  Geo.  895; 
Mitehum  v.  Ihe  State,  11  Geo.  615 ;  Fry  y.  BenneU,  8  Bosw.  202). 

/.  In  opening  each  party  should  be  confined  to  a  legitimate  opening  of  his 
cym  csBB  (AyrauU  v.  Chamberlain,  ^3  Barb,  229).  Evidence  cannot  be  rejected 
because  not  within  the  opening  (Newring  v.  Bell,  5  Hill,  291). 

g.  Objecting  to  pleadings.— --The  only  objections  that  can  be  taken  to  the 
complaint  at  the  trifd  are  that  it  does  not  show  a  cause  of  action^r  that  the 
court  has  not  jurisdiction  (Winlerson  y.  Eighth  Af>.  B.  B.  Co,  2  Hilton,  889 ; 
Luddington  y.  Tajt,  10  Barb.  447). 

h.  A  defendant  cannot  move  for  a  non-suit  on  the  ground  of  the  insufficieaegr 
of  the  complaint  (KeUv  v.  KeUy,  8  Bart).  419). 
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a.  Wh«re  the  defendant  eet  up  matter  as  a  ooonter-daim,  to  whksh  there 
was  no  demurrer  or  reply,  but  which  the  presiding  judge  held  did  not,  in 
effect,  constitute  a  counter-claim, — held  that  he  miffht  disregard  such  alleged 
counter-claim  (Van  Valen  v.  Lapham,  18  How.  246). 

h.  Postponement  on  pa3nnent  of  oosts  of  oironit — ^Where  a  cause 
was  reached  at  the  circuit,  and  called  on  for  trial  by  the  defendants ;  where- 
upon the  plaintiff  applied  for  a  postponement,  which  was  denied.  He  then 
gave  notice  of  discontinuance,  and  made  a  tender  of  costs ;  ten  days  after- 
wards, but  during  the  same  circuit,  the  judge  at  the  circuit  made  an  order, 
dismissing  the  complaint  with  costs  and  directing  an  extra  allowance,— held 
that  the  judge  had  jurisdiction  to  make  such  order  (Mafat  y.  Ihrd,  14  Barb. 
577). 

e.  Where  a  defendant  has  been  offered  his  costs  of  the  circuit  and  it  does 
not  appear  that  they  haye  eyer  been  made  out  or  adjusted  in  any  way,  or  he 
prepared  to  receiye  them,  he  is  not  entitled  to  a  dismissal  of  the  complaint  for 
not  bringing  the  cause  to  trial  at  the  circuit  {Bawley  y.  Seymour^  8  How.  96). 
Defendant  should  haye  had  his  costs  adjusted  and  giyen  plaintiff  notice  of  the 
amount.    {Id.) 

d.  Bzaminaticn  of  Witneasea. — The  court  may  in  its  discretion  allow 
leading  questions  to  a  witness  {Cheney  y.  AmMy  18  Barb.  484;  Budbng  y. 
Van  Nostrand,  24  id.  25) ;  and  decide  whether  or  not  the  question  is  leading 
{Walker  y.  Dungpaugh,  20  N.  Y.  170);  may  allow  further  testimony  after  a 
party  has  closed  his  case  {Chancely.  Barclay  1  E.  D.  Smith,  884 ;  20  N.  Y.  60 ; 
SheLdcn  y.  Wood,  2  Bosw.  285) ;  and  may  control  the  cross-examination  {JPlxk 
y.  Mchmondy  2  E.  D.  Smith,  880).  After  a  witness  has  been  once  examined, 
unless  requested  to  remain  he  may  leaye  the  court  {8hsffidd  y.  RKheiur  R  R 
Go.  21  Barb.  889).  If  the  opposite  party  desire  to  cross-examine  him,  it  should 
be  done  while  he  is  on  the  stand.  {Id.)  As  to  the  time  and  manner  of  ex- 
amining a  witness  as  to  his  competency  (see  Seeiy  y.  Bnffell,  17  Baib.  580).  The 
party  putting  a  witness  on  the  stand  may  be  required  by  his  adyersary  to 
state  in  adyance  what  he  proposes  to  proye  hj  him  {Seal  y.  Finch,  1  Eer.  l28) ; 
and  whether  a  witness  shall  be  put  on  his  wir  dire  or  not  is  in  the  discretion 
pf  the  judge  {Seeley  y.  EngeU,  17  Barb.  580).  The  court  may  in  its  discretion 
interfere  and  protect  a  witness  from  irreleyant  questions  ( Varona  y.  Soearras, 
8  Abb.  802) ;  and  the  order  of  proof  is  in  the  discretion  of  the  judge  (Beddl  y. 
P^noeU,  18  Barb.  188 ;  Sedey  y.  OMttenden,  4  How.  265). 

e.  Counsel  objecting  to  a  question  put  to  a  witness  may  be  required  to  state 
the  grounds  of  his  objection  {Harrisy.  Panama  RRGo.5  Bosw.  812 ;  BUoood 
y.  Ditfendorf,  5  Barb.  898).  Where  a  conyersation  between  persons  is  offered 
in  eyidence,  the  party  offering  it  must  disclose  how  it  is  material  {Trustem  cf 
BapUd  Church  v.  Brooklyn  Fire  Inn,  Co.  28  How.  448). 

/.  A  party  must  except  to  a  question  put  to  a  witness  before  the  question 
is  answered ;  he  cannot  except  after  the  question  Is  answered  {OJieesetX^ouyh  y. 
Taylor,  12  Abb.  227). 

g.  Each  party  should  put  in  all  his  proof  before  resting  his  case  {Sedey  y. 
OhiUenden,  4  How.  265 ;  AyravU  y.  ChamberUdn,  88  Barb.*284 ;  but  the  num- 
ber of  witnesses  and  whether  or  not  a  witness  should  be  recaUed  is  in  the  dis- 
cretion of  the  presidini^  judge  {TreadtoeU  y.  SUbbim,  6  Bosw.  588 ;  ArUhony  y. 
BmUh,  4  Bt)8w.  503 :  Burger  v.  White,  2  Bosw.  92 ;  see  Leiote  y.  Ryder,  18  Abb. 
1 ;  Stacey  y.  Graham,  3  Duer,  444 ;  Pearson  y.  Fiske,  2  Hilton,  146 ;  MeaMm  y. 
Anderson,  11  Barb.  216 ;  DuncMe  y.  Koeker,  11  Barb.  887 :  WiXUame  y.  Hayee, 
20  N.  Y.  60 ;  Oreen  y.  Broton,  8  Barb.  120 ;  Keeter  y.  Delavan,  4  Barb.  817). 
This  discretion  may  be  reyiewed  on  a  motion  for  a  new  trial,  but  not  on  ap- 
peal {NoUon  y.  Moses,  8  Barb.  81). 

h.  The  court  may  limit  the  number  of  witnesses  to  any  point  {Anthony  y. 
.Smith,  4  Bosw.  508 ;  Ward  y.  Wash.  Ins.  Co.  6  Bosw.  229). 

i.  Allawing  or  refusmg  to  allow  the  plaintiff  to  re-open  the  case  aft^  the 
defendant  has  rested,  is  tn  the  discretion  of  the  court  (Henry  y.  Lowell,  16 
Barb.  268). 
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■a.  The  crediHIIty  of  witnesBes  is  a  atieetkm  for  tbe  Jqit  ( JArrtt  y.  Lyon^  8 
Barb.  110).  It  Is  in  the  discretion  of  the  court  to  determine  when  teBtlmonr 
aa  to  the  cliaracter  of  a  witness  shall  cease,  when  it  may  be  resumed  and 
which  party  shall  close  the  examination,  and  the  decision  is  not  reviewable 
(Spior  V.  Mper§,  6  Barb.  445).  A  witness  cannot  be  impeached  as  to  credibilit|r 
by  proof  of  any  single  act  of  bad  conduct  (  Vartma  y.  tioearroi,  8  Abb.  802). 

b.  Under  a  general  objection  to  the  competency-  of  a  witness,  objection  to 
the  competency  of  individual  answers  given  by  him  cannot  be  raised  (Anon, 
8  Abb.  102). 

e.  The  rl^^t  of  counsel  on  cro8»«xamiaation  to  enquire  into  collateral  facts 
with  a  view  to  discredit  the  witness,  is  in  the  discretion  'of  the  court,  and  is 
not  reviewable,  as  a  general  rule,  either  on  exception  or  motion  for  a  new  trial 
(JJien  T.  Bodiniy  6  Barb.  888). 

c  Where  a  witness  testifies  to  facts  not  within  his  knowledge,  the  testimcmy 
cannot  be  struck  out,  the  only  remedy  is  to  show  by  crossrcxamination  thai 
the  witness  had  not  sufficient  knowledge  of  what  he  had  testified  to  {Biukmom 
Y.  Baa,  12  Abb.  421 ;  see  Mitf  y^Bmesi,  86  Barb.  085). 

e,  A  witness  may,  on  oross-examinasion  be  interrogated  as  to  his  religious  be- 
lief to  show  that  he  does  not  believe  in  the  existence  of  a  Qod  who  will  puniflik 
fiUse  swearing,  it  goes  to  the  oredibilitv  of  the  witness  (Btanbro  v.  Hopkini,  SB 
Barb.  265). 

/.  Evidence  once  given  cannot  be  withdrawn  (Deek^  y.  BrpatU,  7  Barb.  188) 
and  after  evidence  bearing  upon  tbe  issues  has  been  duly  taken,  without  ob- 
JecUon,  the  judge  at  the  drcuit  has  no  power  to  strike  it  out,  or  to  exdode  it 
firom  the  consideration  of  the  jury  (Eall  y.  BrriMt,  86  Barb.  685). 

g.  A  party  cannot  impeach  his  own  witness,  that  is  to  say  he  cannot  inslat 
thatheisunworthy  of  belief,  but  he  may  show  by  other  witnesses  that  the 
&ct8  are  not  as  he  has  stated  them,  in  other  worcn  he  may  be  contradloled 
{Hunt  y.  Fiih,  4  Barb.  824). 

h.  An  adverse  witness  cannot  be  contradicted  unless  his  attention  has  been 
directed  to  the  subject  on  which  the  contradiction  is  proposed  {Truden  if 
BapM  Ohureh  v.  BroMgn  Fire  Ins.  (h„  28  How.  448). 

i.  As  to  the  right  of  a  part{r  to  contradict  testimony  brought  out  by  himself' 
(Tnutees  qf  Baptist  Okoreh  v.  Brooidyn  Fire  Ins  Co.,  28  How.  448). 

j.  Where  testimony  Is  ofibred  which  is  relevant  as  to  one  of  two  defendant! 
but  is  irrelevant  as  to  the  other,  it  must  be  objected  to  by  the  latter  on  that 
ground.  If  an  exception  is  taken  by  both  defendants  it  is  not  erroneous  to 
overrule  it  (Blade  y.  PMsr,  28  Barb.  887). 

k  Where  evidence  is  offered  as  a  defence  and  exduded  on  the  ground  OiA 
it  is  not  warranted  by  the  Dleadings,*if  the  party  desires  to  avail  himself  of  it 
in  mitigation,  he  should  oner  it  again  for  that  purpose  (Trams  v.  Barpsr,  M 
Barb.  615). 

I  If  an  offer  of  evidence  contain  «ny  matter  not  adnyssable,  the  whole  nu^ 
be  rejected  (i/osley  v.  Black,  26  How.  97). 

m.  A  juror  msy  be  examined  as  a  witness  in  tiie  cause  ( Jfont^  y.  JS^am,  1 
Qm.  &  M.  861). 

n.  Nonsoit— A  nonsuit  may  be  ordered  at  any  staee  of  the  trial  (Ehmst  y. 
Hudson  Biiser  R  R  (Jo.,  24  How.  07).  After  plaintiff  has  closed  his  case 
(Winfidd  v.  PotUr,  24  How.  446)  On  a  defendant  moving  for  a  nonsuit  he 
must  specify  the  grounds  for  his  motion  (OagUs  v.  Duryea,  82  Barb.  480)  A 
motion  for  nonsuit,  on  the  ground  that  plaintiff  has  shown  no  right  to  recover, 
o^'  that  the  evidence  does  not  entitle  the  plaintiff  to  recover.  Is  too  indefinite 
(Trustees  of  8L  Marjfs  Church  v.  Cogger,  6  Barb.  577).  A  defendant  movine 
at  the  dose  of  the  evidence  for  a  nousuit,  which  is  denied,  if  he  desires  thai 
questions  of  fact  be  submitted  to  the  jury,  must  distinctly  request  it  and  can- 
not upon  appeal,  make  the  point  under  a  general  exception  to  the  judge's  dl-  * 
rection  of  a  verdict,  that  there  are  questions  of  fact  wnich  should  luive  been 
submitted  (WineheU  y.  Eieks,  18  N.  Y.  558;  and  soo  BidwsU  v.  Lasnent,  17 
How.  857). 
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a.  Where  teetimoiiy  is  oonflictiiig,  the  cue  must  be  mibmitted  to  the  Jury 
Smith  y.  Tiffany,  26  B^  '^'^     ^     ^     -      ^  --         —     «.,    - 

iament,  17  How.  357). 


{Smith  V.  Tiffany,  86_Barb.  28 ;  B&mha/rd  v.  Brunnar,  4  Boew.  528 ;  BidweB  v. 


b.  A  nonsuit  cannot  be  directed  by  the  judge  on  the  assumption,  by  him, 
that  a  witness  for  the  plaintiff  is  not  worthy  of  belief  (If^mM  y.  Lytm,  3  Barb. 
110)..  That  the  juir  mav  choose  to  discredit  eyidence  not  impeached  and  not 
incredible  upon  its  iace,  is  no  reason  for  submitting  it  to  them  (Lom&r  v.  Meeker^ 
25  N.  Y.  361).  It  is  error  to  refUse  a  nonsuit  where  the  uncontradicted  evi- 
dence establishes  a  defence  (id). 

c.  AVhen  the  court  may  nonsuit,  see  Smith  v.  Sang&t ,  8  Barb.  360 ;  Seliy  v. 
Ke^,  3  Barb.  419 ;  Carpentry.  Smith,  10  Barb.  663 ;  Ihompsan  v.  Diekeracm, 
12  Barb.  108;  Dascamb  v.  Bt^alo  and  State  Line  B.  R,  27  Barb.  222;  Bmst  ▼. 
ffvd8(m  Biver  R  R  Go,,  H  How.  97;  BidweU  v.  Lament,  17  How.  857;  JWa 
V.  McKeon,  2  Hilton,  53. 

d.  Where  a  nonsuit  depends  on  important  questions,  and  disposes  of  the 
whole  of  plaintiff's  rights,  it  is  a  proper  case  for  suspending  Judgment  and  di- 
recting that  the  plaintiff's  exception  to  the  nonsuit  be  h^nl  in  the  first  in- 
stance at  the  general  term  {McHony  v.  Dam,  9  Abb.  86> 

e.  Effect  cf  nonsuit  cr  dimnlmwl  of  complaint. — Upon  a  motion  for  non- 
suit a  dismissal  of  the  complaint  may  be  taken  {GoMon  v.  Whalon,  1  Code  Rep. 
N.  S.  27 ;  5  How.  325).  A  dismissal  of  the  complaint  being  equiyalent  to  a 
nonsuit  {Holmes  v.  Slocum,  6  How.  218 ;  Harrison  v.  Wood,  2  Duer'  50 ;  see 
Bobbins  y.  Weils,  26  How.  16),  is  not  a  bar  to  a  second  action  for  the  same  cause 
(Dexter  y.  Clarke,  22  How.  289;  Seaman  y.  Ward.  1  Hilton,  52 ;  TaUersaU  v. 
Hass,  id.  56 ;  OoUy,  .Beard,  33  Barb.  357 ;  Ooiiy,  Bland,  12  Abb.  462 ;  22  How. 
2);  unlcSss  it  be  an  action  for  equitable  relief  (see  De  Witt  y.  Chandler,  11  Abb. 
472 ;  and  note  to  Coil  y.  Bland,  12  Abb.  462}.  In  actions  for  equitable  relief  a 
dismissal  of  the  complaint  on  the  merits  is  a  bar  to  a  second  action  for  the 
same  cause,  and  this  effect  cannot  be  prevented  by  directing  that  the  dismissal 
be  without  prejudice  to  a  second  action  (Bostwick  y,  Abbott,  16  Abb.  417).  In 
an  action  on  contract  where  the  dismissal  of  the  complaint  in  a  previous 
action  is  set  up  as  a  bar,  the  plaintiff  may  show  to  obviate  such  defence  that 
the  dismissal  was  not  on  the  merits  (Wilcox  y.  Lee,  26  How.  418). 

/.  On  dismissing  a  complaint  on  the  merits,  the  court  cannot,  by  giving 
l^ve  to  bring  a  new  action,  destroy  the  bar  occasioned  by  the  dismissal  (Bast- 
vfiek  y.  Al}boU,  40  Barb.  831). 

g.  Rulings  at  the  trial — On  an  exception  to  all  the  rulings  the  exception 
cannot  avail  if  any  of  the  rulings  are  right  (Cronk  v.  Garfield,  31  Barb.  191 ; 
%nA  see  Do%ds  v.  Rush,  21  Barb.  156). 

A.  Counsel  may  submit  their  propositiens  separately,  and  require  the  judge 
to  pass  upon  them  separately  (VaUanee  v.  King,  3  Barb.  548). 

i.  An  erroneous  decision  of  the  judge  on  the  trial,  can  be  corrected  only  on 
ft  case  or  exceptions,  it  cannot  be  reviewed  on  a  special  motion  (Oraig  v.  Jnm- 
fdng,  6  How.  836). 

i.  Where  a  party  offisrs  to  prove  two  connected  £em^  one  oT  which  is  inad- 
missible, it  is  not  error  for  the  court  to  reject  the  offer  as  a  whole  (Hoflrger  y. 
Edmonds,  4  Barb.  256). 

k.  Production  cf  documents  or  chattels. — Where  a  vntness  on  his  exam- 
ination admits  the  possession,  in  court,  of  a  document  material  to  the  matter 
in  issue,  but  refuses  to  produce  it,  the  court  may  compel  the  production  of 
such  document  or  punish  the  witness  for  contempt  (Awnton  v.  Boynton,  16 
Abb.  87 ;  25  How.  490 ;  see  however,  GHm  y.  Hamd,  2  Hilton,  434). 

I  On  a  trial  for  breach  of  warranty  of  a  chattel,  neither  a  party  nor  a  wiv 
ness  can  be  compelled  to  produce  the  chattel  in  court  (Hunter  y.  Alien,  85 
Barb.  42). 

Ok  Changing  ground  of  action  or  defence. — Where  in  an  action  for  tres- 
pass on  lands,  the  defendants  in  their  answer,  set  up  a  title  to  the  premises  in 
a  third  person,  and  justify  under  a  license  firom  him,  they  cannot  cnange  their 
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groond  on  the  trial  and  atiow  title  in  one  of  the  defendants  (Chan  y.  Otffood^ 
15  Barb.  688V 

(L  Where  in  an  action  against  a  railroad  company  to  recover  damages  for  an 
iiymy  to  the  plaintiiGTs  property,  the  complaint  merely  alleges  that  the  injury 
was  occasioned  by  the  neglect  to  construct  caitle  guards,  a  recovery  cannot  be 
had  for  an  omission  to  bmld  fences  (Parker  y.  Bene,  dk  Saratoga  K  11  Go.  16 
Barb.  315). 

h  Where  a  complaint  set  forth  a  contract  by  defendants  to  transport  plain- 
tiffin  a  particular  vessel,  and  alleged  a  breach  in  not  conveying  in  mat  vessel, 
without  either  alleging  an  obligation  on  defendants  to  provide  a  substitute  in 
the  event  of  the  loss  of  the  first  named  vessel,  or  claiming  any  damage  for 
defendant's  neglecting  to  forward  him  in  some  other  vessel  held  that  plaintiff 
must  be  confined  to  the  breach  specially  alleged  and  could  not  recover  on  any 
other  grounds  (Brigge  v.  VanderbiU,  19  Barb.  222). 

c.  In  an  action  for  a  folse  warranty  and  for  a  breach  of  warranty,  the  plain- 
tiff on  the  trial  elected  to  go  for  the  false  warranty,  held  that  he  could  not  at 
the  close  of  the  trial  change  his  ground  and  have  the  Jury  charged  that  if 
they  found  a  breach  of  a  warranty  only  without  proof  of  fraud,  the  plaintiff 
was  entitled  to  recover  (Springstead  v.  Lawson,  23  How.  302). 

See  ante,  page  351  e. 


d.  Charging  jury. — A  judge  is  not  bound  to  nve  any  instructions  to  the 
^uiy  as  to  the  law  (Baupt  v.  Bcfhlmann,  16  Abb.  307) ;  nor  to  express  an 
opinion  on  a*  question  of  fact  (Moore  v.  Meacham^  10  N.  Y.  208);  but  he  may 


do  so  (Oheeeebrough  v.  Taylor^  12  Abb.  227).  The  court  may  instruct  the  jury 
to  presume  a  &ct  in  certain  cases  (H&yt  v.  Carter,  16  Barb.  220) ;  and  as  to  the 
effect  of  the  verdict  on  the  question  of  costs  (NcUon  v.  Mosee,  8  Barb.  81).  If  a 
party  supposes  the  jury  to  be  misled  by  any  instruction  from  the  judge  he 
should  suggest  that  fact  to  the  judge,  he  cannot  remedy  it  by  exceptiiig  to  the 
instruction  {Stroud  v.  Frith,  11  Barb.  800 ;  and  see  NoUon  v.  i/a«M,  8  Barb.  81 ; 
OratDford  v.  Wilson,  4  Barb.  505 ;  Lansing  y.  RusseU,  13  Barb.  510).  The  facts 
being  undisputed  the  judee  may  direct  the  jury  how  they  shall  find  their  yer- 
dict  (Porter  v.  Hanens,  37  Barb.  848;  The  Peopte  v.  Cook,  4  Selden,  67 ;  HoBmxtk 
y.F»Zftm,4Bosw.  65). 

e.  If  a  party  desires  the  attention  of  the  jury  called  to  any  particular  fhct  or 
aspect  of  the  case,  he  should  [before  the  judge  commences  to  charge  the  jury] 
request  to  have  it  done  (Parsons  v.  Brown,  15  Barb.  590 ;  Oraeer.  v.  SteUwagen, 
25  jS^.  T.  316).  The  request  should  be  in  such  form  that  the  court  may  proper- 
ly charge  in  the  very  terms  of  the  request  without  qualification  (Carpenter  y. 
mweU,  1  Keman,  61 ;  Booth  y.  Sweeieg,  4  Selden,  276 ;  SneU  v.  Snell,  8  Abb. 
426 ;  VaUanee  v.  King,  8  Barb.  548 ;  McBafney  v.  Cutter,  18  Barb.  204 ;  EUtm 
v.  iforitAat»,20Barb.  343;  Bobinsany.N.  T.  (b Erie B.  R.  Co,  27  Barb.  512). 
And  if  the  charge  is  in  substance  such  as  requested,  although  not  in  the  exact 
words,  it  is  sufficient  (Sherman  v.  Wakeman,  11  Barb.  255 ;  First  Bapi.  Church 
Y.  Brookfyn  Fire  Ins.  Co.,  23  How.  448 ;  WiOiams  v.  Birch,  6  Bosw.  800;  see 
Gale  y.  WeOs,  12  Barb.  85). 

/.  It  is  not  error  to  refuse  to  charge  a  proposition  correct  in  law,  where  the 
evidence  does  not  warrant  a  finding  of  facts  to  support  such  a  proposition; 
(Kiemcm  v.  Bochelean,  6  Bosw.  148 ;  and  see  Chumey  v.  Smithson,  7  id.  396 ; 
Lyon  y.  MarshaJd,,  11  Barb.  244 ;  Gardner  v.  Clark,  17  Barb.  538 ;  Bushmore  y. 
HaU,  12  Abb.  421 ;  and  see  WaWod  v.  BaU,  9  Barb.  271),  nor  is  it  erroi 
that  the  judge  in  his  charge  stated  as  law  what  had  nothing  to  do  with  the 
case  (Lyon  v.  Marshall,  11  Barb.  241 ;  ffom&r  v.  Wood,  16  Barb,  i — 


f.  An  exception  to  the  whole  charge  and  to  each  and  every  part  thereof, 
raises  but  a  single  exception  and  is  unavailing  if  any  part  of  the  charge  \b  cor- 
rect (Dofos  v.  msh,  28  Barb.  127 ;  Vank^k  y.WUds,  11  Barb.  520).  Whether  it 
would  be  sufficient  to  except  the  charge  "  and  to  each  part  thereof  separately 
and  distincUy*'  (Dows  y.  Bush,  28  Barb.  157;  and  see  Crook  v.  Canjield,  31 
Barb.  171). 
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a.  A  defendant's  request  to  charge  was  refused  on  the  ground  that  the  pre- 
'fiona  charge  covered  the  whole  ground  oocnpied  by  the  evidence.  To  this 
refusal  the  defendant  excepted  but  did  not  except  to  the  judge's  remariL  that 
the  matter  had  been  already  charged  and  without  asking  that  it  should  be 
submitted  to  the  juir  whether  the  charge  had  covered  the  whole  case  embraced 
by  the  evidence,  held  that  the  proper  exception  had  not  been  taken  and  the 
defendant  was  remediless  (HotchJdm  v.  Hodge,  38  Barb.  118). 

b,  A  statement  of  the  evidence,  or  a  comment  upon  it  or  its  effsct,  an  aa- 
sumption  of  a  fact  in  a  cause,  or  a  mere  reference  to  what  is  establi^ed  by  tiie 
evidence,  by  a  judge  in  a  charge  to  the  jury,  are  not  grounds  of  exoq>tlon  to 
the  charge  {Daw  v.  Ruth,  28  Barb.  156). 

e.  A  party  dissatisfied  wiUi  Ihe  expression  of  an  opinion  by  a  judge  upon  a 
question  of  fact,  or  the  conclusion  at  which  he  arrives  in  regard  to  it,  must 
express  that  dissatisfootion,  not  by  excepting  to  the  charge  of  the  judge 
on  that  point,  but  by  asking  to  have  the  question  of  fiuA  submitted  to  the  jury 
for  their  determination.    {Id) 

&  An  exception  to  the  charge,  on  the  ground  that  a  particular  question 
^ould  have  been  submitted  to  the  juiy  as  a  question  offset  is  not  a  com]^- 
.  aaoe  with  this  rule ;  where  the  jud^  has  made  no  chai^  to  the  contrary,  nor 
been  requested  to  submit  the  question  to  the  juiy,  and  has  not  refused  to  do 
80.    {Id) 

d.  An  exception  to  the  charge  in  such  a  case  is  not  equivalent  to  a  request 
to  the  judge  to  submit  the  question  and  a  reflisal  to  do  so.    {Id.) 

A  In  an  action  for  assault,  the  judge  charged  the  jury  as  to  the  effect  of  their 
verdict  on  the  question  of  costs,  m  case  they  should  find  for  the  pla^tiff,  aiul 
refhsed  to  chai^  them  that  in  arriving  at  the  amount  of  the  verdict  they 
would  give  plamtiff,  they  had  nothing  to  do  with  the  question  of  costs,  or 
whether  or  not  their  verdict  would  entitle  him  to  full  costs,  held<x>rrect  ( Wof- 
fle  V.  DiOenbeek,  39  Barb.  123). 

/  IMIberation  of  jury.— The  jury  in  retiring  to  deliberate  may  take  with 
them  any  papers  read  in  evidence  on  the  trial  (utnoland  v.  Wmetit,  5  Seld.  170.) 
The  judge  may  keep  the  junr  together  as  long  as  in  his  judgmoit  there 
is  any  reasonable  prospect  of  their  being  able  to  agree  {OrMn  v.  T^tdr^  11 
How.  260).  But  he  has  no  rijB;fat  to  threaten  or  intimidate  a  jury,  who  are  un- 
able to  t^ree  upon  a  verdict  m  order  to  affect  their  delib^^ons  {Qreen  v.  lU- 
fair,  11  How.  260). 

A  S^Muration  of  jury  without  leave,  is  not  per  96  a  ground  for  a  new  trial 
{4nUumy  v.  amUh,  4  Bosw.  503). 

i  InterfBrence  with  juxy.— Any  improper  interference  with  the  jury  by 
either  of  the  parties,  will  vitiate  the  verdict-  (Reynoida  v.  Ohamplain  Trantp, 
0).  9  How.  7;  Dorkm  v.  Lmm,  9  How.  1 ;  Negm&h  v.  GUnian  ^re  Iul  Co.  8 
Abb.  141).  A  motion  for  a  new  trial  on  the  ground  of  the  misbehavior  of  the 
jury,  should  be  made  before  the  judge  who  presided  at  the  trial;  or  if  before 
another  judge  it  should  be  made  upon  a  case  {Ne^miih  v.  Clinton  Fire  Ins.  Cd. 

8  Abb.  141). 

4.  Afiidavits  of  jurors  are  not  receivable  to  impeach  their  verdict,  for  mis- 
take or  error  as  to  the  merits,  or  for  any  misconduct  of  a  juror  {Green  v.  Blif^ 
12  How.  428) ;  but  the  affidavit  of  a  jiuror  is  receivable  to  show  an  interference 
with  the  jury  by  either  party  to  the  action  {Reynolds  v.  Champlain  Transp.  Cd. 

9  How.  7). 

*.  Sealed  verdiot— Judse  may  order  jury  to  bring  in  a  sealed  verdict  with- 
out the  consent  of  the  parties  {Green  v.  jBUm,  12  How.  428).  A  sealed  v^^ct 
should  properly  be  signed  by  all  the  jurors,  but  the  omission  of  any  juror  to 
sign  does  not  render  the  verdict  void,  but  only  irregular,  and  the  irregularity 
Is  waived  if  not  insisted  on  at  the  time  the  verdict  is  rendered.    {Id.) 

I.  PoUing  jury— The  jury  may  be  polled  at  the  mstance  of  either  pirtv, 
and  then  any  of  them  may  dissent  fVom  it  (7  Johns.  82;  3  Cow.  23);  in 
which  case  the  jury  may  be  again  sent  out  (2  Wend.  852 ;  3  Johns.  265).  A 
party,  against  whom  a  verdict  is  declared,  has  an  absolute  right  to  poll  the  jury 
at  any  time  before  the  verdict  is  entered.  In  polling  the  jury  the  inquiiy  is„ 
**  Is  Uiis  your  verdict  T*  and  the  court  cannot  be  required  to  have  the  qaestloA 
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Moplm^4  G01118.  547).  If  each  Juror  does  not  say  the  yerdkt  is  hia,  it  is  the 
dofr  of  oounsel  then  and  there  to  call  the  attention  of  the  court  to  the  tkci.or 
heleaet  the  right  aAerwarda  to  ol^|oci»  as  where  one  juror  answered  "*  I  con- 
sented to  it,"  and  another,  "  I  agreed  to  it "  (Orem  v.  Blis9, 12  How.  438). 

a,  IiT6Kii]aritl6a  at  the  chrctilt— The  remedy  of  a  party  aggrieved  by  pro- 
ceedingB  at  the  drcnit,  soch  as  motions  to  put  a  cause  over  the  circuit,  to  put 
off  a  cause  to  a  later  day  in  the  same  circuit,  to  correct  the  calendar,  or  for  at- 
tachment against  an  absent  witness,  is  not  bv  appaU  but  by  motion  at  special 
term  to  aet  aside  the  proceedings  for  irregularity  (MiUer  v.  Porter^  17  How. 
596)^  Thus  where  the  Jud^  at  the  circuit  refused  the  defendant's  motion  to 
postpone  a  trial  and  the  plamtiff  proceeded  substantially  ex  parte  and  took  a 
▼erdlct,  the  special  term,  on  defendant's  motion,  set  aside  the  verdict  and 
•flowed  defendant  to  defend  on  terms,  and  the  general  term  affirmed  the 
action  of  the  special  term.    (Id.) 

b.  Bxcepticna.— To  review  errors  upon  the  trial  or  to  raise  a  question  of 
law,  an' exception  must  be  taken  and  set  forth  in  a  case  (IngerwU  v.  Bostwiek^ 
21  N.  Y.  425 ;  (Hit  v.  Spencer,  6  Abb.  l^  An  exception  must  be  specific 
(see  OaidweU  v.  Murphy,  1  Keman,  416 ;  Hart  v.  Hem,  K  B.  Co.  4  Selden,  87  { 
Aek&r  t.  Lediford,  id,  «3;  MabbeU  v.  White,  2  Kern.  442;  French  v.  White, 
5  Doer,  254 ;  Bequa  v.  Boimet,  16  N.  Y.  193 ;  Meakim  v.  AndereonAX  Barb. 
%WS ;  and  not  cover  more  than  is  actually  erroneous  (Fotoler  v.  thrUm,  24 
Barb.884). 

e.  If  after  an  exception  the  ground  of  objection  is  removed,  the  exception 
is  not  avaihible  (Branson  v.  wtman,  10  Barb.  406). 

d.  Exception  should  be  on  some  point  of  law,  either  in  admitting  or  reject- 
ing evidence^  or  upon  a  challenge,  or  some  matter  of  law,  arising  upon  a  fact 
ttOT  denied,  m  wMch  either  party  is  overruled  by  the  court  (Kwy  v.  KeQp,  8 
Burb.  419).  There  can  be  no  exception  to  matters  within  the  discretion  ofthe 
court,  as  the  allowance  or  disallowance  of  an  amendment  (Ford  v.  David,  1 
Boow.  570;  Bothy.  8ehkm,6Btub.\m;  see  Greg ff9  y.  Howe,  HI  Barb.  100);  or 
of  an  adjournment  (Hdbrook  v.  WiUon,  4  Bosw.  65) ;  or  to  the  reAisal  of  the 
judge  to  receive  a  demurrer  to  evidence  (Ooleffrove  v.  N.  7.  d  N.  Haven  R  B. 
Co.  20  N.  Y.  492) ;  or  to  commentaries  of  the  judge,  at  the  circuit,  upon  the 
evidence  (NcUon  v.  Moees,  3  Barb.  81 ;  Crawford  y.  Wilson,  4  Barb.  505 ;  Lan- 
mmg  v.  RumU,  18  Barb.  510 ;  and  see  WaJrod  v.  Baa,  9  Barb.  271). 

A  Where  no  exception  is  noted  on  the  judge's  minutes,  it  seems  evidence 
wOl  b6  received  that  an  exception  was  in  fact  taken  (Sanger  v.  VaU,  4  Abb. 
•«1T). 

/  Ordering  exoeptious  to  be  heard  at  general  term,  in  first  instanoe 
— A  jud^e  of  circuit  cannot  order  a  case  to  be  heard  at  jreneral  term,  he  can 
only  order  the  exceptions  to  be  so  heard  (Crank  y.  Canfleld,  81  Barb.  171). 

g.  An  exception  to  a  dismissal  of  the  complaint  (a  nonsuit),  cannot  be  or- 
dered to  be  heard  in  the  first  instance  at  geneiltl  term,  and  if  such  an  order 
j8  made,  the  general  term  will  order  a  new  trial  (Hoagland  v.  MiUer,  16  Abb. 
IM). 

%  259.  [214.J  (AmM  1851.)  C(yurt  to  he  fwmiihed  with 
copy  pleadmgsj  dbc. 

When  the  imue  shall  oe  brought  to  trial  by  the  plaintiff,  he 
shall  farnish  the  court  with  a  copy  of  the  summons  and  plead- 
mgj^  whh  the  offer  of  defendant,  if  any  shall  have  been  made. 
When  the  issue  shall  be  brought  to  trial  by  the  defendant,  and 
the  plaintiff  shall  neglect  or  refuse  to  furnish  the  court  with  a 
copy  of  the  summons  and  pleadings  and  the  offer  of  the  de^ 
fendant,  the  same  may  be  furnished  by  the  defendant. 
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§  260,    [215.]    (Am'd  1849.)     Oenerdl  and  special  verdicts 


A  general  verdict  is  that  by  which  the  jury  prononnce  gen- 
erally upon  all  or  any  of  the  issues,  either  in  favor  of  the  plain- 
tiff or  defendant.  A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  to  the  court. 

a.  A  special  verdict  must  state  the  &cts  proyed,  not  the  eyidence  given  to 
prove  the  facts  (5  Hill,  034 ;  4  ift.  171.  And  see  Sisson  v.  BarreU,  2  Corns.  406 ; 
HiU  V.  C&ceU,  1  Corns.  522 ;  Langle^  v.  Warner,  8  Corns.  829).  It  is  an  estab- 
lished rule  that  in  deciding  on  special  verdicts,  the  court  cannot  pass  on  any  fiu^ 
not  stated  or  derivable  from  the  facts  appearing  by  such  verdict  {WUUarM  v. 
Jackson,  5  Johns.  502),  except  such  as  are  admitted  by  the  pleadings  (Barto  t. 
Himrod,  4  Selden,  483).  The  requisites  of  a  special  verdict  are  the  same  now 
that  they  were  before  the  code  (WHUaim  v.  WUUs,  7  Abb.  90).  Certain  fiu^ 
in  issue  were  admitted  on  the  trial,  and  only  one  issue  submitted  upon  which 
the  jury  found  "  for  the  plaintiff."    Held  not  a  special  verdict.    {Id) 

6.  It  is  a  mistrial  where  no  general  verdict  being  rendered,  the  answers  of 
the  jury  to  specific  questions,  not  covering  the  whole  case  like  a  special  ver- 
dict, are  taken  and  referred  to  the  general  term  for  judgment  upon  the  answers 
and  the  questions  of  law  arising  in  the  case  {Manning  v.  Monctghan,  23  N.  Y. 
589\  A  special  verdict  must  find  all  the  facts  {Bmmann  v.  Swan,  6  Boew. 
669) ;  or  a  new  trial  will  be  ordered.    {Id.) 

c.  Where  there  are  defences  in  abatement  and  in  bar  and  the  case  goes  to  the 
jtiry  on  both  defences,  the  judge  should  irequire  a  separate  verdict  on  each  de- 
fence {Gardner  v.  Cla/rk,  21  N.  Y.  399). 

§  261.  [216.]  (Am'd  1849.)  Wh^n  jwry  may  render  either 
general  or  special  verdict^  and  when  court  may  di7*eot  special 
finding. 

In  an  action  for  the  recovery  of  specific  personal  property, 
if  the  property  Tiave  not  been  delivered  to  the  plaintiff,  or  the 
defendant  by  his  answer  claim  a  return  thereof,  the  jury  shall  • 
assess  the  valne  of  the  property,  if  their  verdict  be  in  favor 
of  the  plaintiff,  or  if  they  find  in  favor  of  the  defendant,  and 
that  he  is  entitled  to  a  return  thereof;  and  may  at  the  same 
time  .assess  the  damages,  if  any  are  claimed  in  the  complaint 
oj  answer,  which  the  prevailing  party  has  sustained  by  reason 
of  the  detention^  or  taking  and  withholding  such  property.   ' 

In  every  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury  in  their  discretion,  may  render  a  gene- 
ral or  special  verdict.  In  all  other  cases,  the  court  may  direct 
the  jury  to  find  a  special  verdict  in  writing  upon  all  or  any  of 
the  issues ;  and  in  all  cases  may  instruct  them,  if  they  render  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon* 
The  special  verdict  or  finding  shall  be  filed  with  the  clerk  and 
entered  upon  the  minutes. 
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«.  In  aotioDA  to  reoovar  pmrnooMi  property.— In  actioES  (o  reooTer  tbe 
possession  of  personal  property,  and  damages  for  its  detention,  a  general  rer* 
diet  is  proper.  Ijt  Where  ttiere  has  not  been  a  deliyery  of  the  properU  to 
the  plainUff;  and  the  answer  does  not  deny  the  yalue  of  the  property  clauned 
to  be  as  stated  in  the  complaint ;  3d.  Where  the  property  has  been  deliyered 
to  the  nlaintiff;  and  the  answer  does  not  claim  a  re-delivery  (Archer  y.  BmuU- 
net,  1  Code  Rep.  N.  8.  873).  Where  the  property  has  been  deliyered  to  the 
plaintiff  he  cannot  elect  to  take  Judgment  for  the  yalue ;  bnt  where  it  has  not 
been  delivered  to  him,  the  jodgment  shoold  be  in  the  altematiye  (RoekweU  y. 
Saundarn^  19  Barb.  474).  In  an  action  against  several  defendants,  to  recover 
possession  of  personal  property,  the  court  may  a4judge  a  return  of  the  goods 
in  fiivor  of  such  of  the  aefendants  as  shall  appear  to  be  entitled  to  a  return, 
iand  to  tefhse  it  as  to  the  others  (WootBmm  v.  OhamberUn,  17  Barb.  446). 
Akhou^  the  Jury  find  the  exclusive  possession  of  the  goods  to  be  in  one  of 
the  de&idants,  they  are  not  bound  to  render  a  general  verdict  in  favor  of  all 
the  defendants,  (lb.)  And  where  in  such  an  action  a  portion  of  the  defendants 
ckdm  the  eatire  possession,  by  virtue  of  a  chattel  mortga^,  in  hostility  both 
to  their  co-defendant  (the  sheriff)  and  the  plaintiff,  and  the  proof  shows  that 
tbe  sheriff  levied  upon  the  property,  and  held  it  in  subserviency  to  the  mort- 
gage, it  is  not  neoenary  thiU  the  juir  should  determine  b^  their  verdict  the 
value  of  the  property  admitted  bv  the  mortgagees  to  be  m  their  possession. 
A  general  assessment  of  the  whole  value  i»  all  that  is  necessary,  (ih.)  Where 
the  property  has  been  delivered  to  the  plaintiff,  and  the  defendant  in  his  answer 
claims  a  return  thereof,  if  the  verdict  is  for  the  defendant  the  plaintiff  has  a 
right  to  return  the  property,  instead  of  pa3ring  the  value  of  it ;  which  can  only 
be  required  of  him  in  case  a  return  cannot  be  had.  It  is  plaintiff's  right  to 
have  the  damages  for  the  taking  and  detention  assessed.  The  Judgment 
should  be  accoraingly.  The  defendant  has  not  the  right  to  a  Judgment  for' 
the  value  of  the  propertv  or  the  return  thereof  as  he  shall  elect  The  Jury 
should  be  instructed  to  find  for  the  defendant  generally  and  to  assess  the  value 
of  the  property,  together  with  the  damages  for  the  taking  and  detention 
{Qkmn  v.  Taunfflow,  37  Barb.  480).  Where  the  Jury  find  a  verdict  for  the 
plaintiff,  but  award  no  damages  for  the  detention,  the  court  may  supply  the 
omission  by  inserting  nominal  damages  ( Van  Sehoming  v.  Buchanan,  14  Abb. 
188>). 

b.  That  the  Jud^ent  hi  an  action  for  the  return  of  personal  property,  is 
for  the  value  absolutely,  instead  of  in  the  alternative  for  the  property  or  its 
valne,  and  does  not  conform  to  the  report  of  the  referiee,  is  an  irre^arity,  to ' 
be  corrected  by  the  court  of  original  Jurisdiction,  but  not  reviewable  on 
a^>eal  (IngerM  v.  A^ftMc*,  33  NT  Y.  435 ;  Mins(m  v.  Oamiey,  10  id.  570). 

e.  Actions  on  contxaot — In  an  action  to  recover  a  monev  demand  on  con- 
tract where  the  amount  of  nrincipal  and  interest  is  admitted,  and  bv  a  special 
verdict  the  defendant's  liability  is  established,  an  assessment  by  the  Jury  of  the 
amount  of  the  recovery  is  unnecessary  (BuUdey  v.  Mafrk»,  15  Abb.  454). 

d.  BCandamna. — ^The  Jury  may  render  a  general  verdict  on  the  trial  of  the 
iasoes  on  a  plea  to  the  retum  to  a  mandamus  (The  Pwple  v.  The  Bo&rd  of 
Bfliee,  14  Abb.  158 ;  id.  151). 

e.  Part  for  plaintifl;  and  part  for  defendant— In  case  of  several  issues,  the 
iuiy  may  find  some  for  the  plaintiff  and  some  for  tbe  defendant  (1  Arch.  Pr. 
318).  So  in  an  action  in  form  ex  delicto  against  several  defendants,  the  iunr 
may  find  one  guilty  and  acquit  another  a  Cow.  333 ;  14  Johns.  106 ;  3  tS. 
883).  As  to  a  separate  acqmttal  of  one  defendant  in  order  to  make  him  a  wit- 
ness for  his  co-defendant,  see  8  Hill,  104 ;  4  i».  549 ;  6 1».  588 ;  6  Ohio  R.  144. 

/.  Damages  ezoeeding  amount  claimed. — ^The  Junr  can  in  no  case  give 
dfljni^es  for  an  amount  exceeding  the  amount  claimed  by  the  complaint ;  and 
it  is  me  duty  of  the  clerk,  if  the  Jury  find  a  verdict  for  greater  damages,  to 
enter  it  fi)r  the  amount  claimed  merely.  If^  however,  entered  for  more,  the 
plaintiff  may  remit  the  excess  (5  Hill.  76 ;  4  M.  iJb  S.  94).  Or  the  plamtiff 
may  have  leave  to  amend  his  complaint  by  increasing  the  amount  of  dam- 
f^ea ;  but  such  an  amendment  wUl  only  be  allowed  on  condition  that  the 
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plaintiff  eobmii  U>  a  sew  trial  (Bamman  t.  Barie,  8  Duer,  091^  if  i 
dant  desires  it  {Gammffr.  Cammg,  1  Code  Rep.  N.  &  851 ;  28elden,S 


tiie  deflui- 

^  , ^,98).  Where 

the  jur^  ^ve  a  verdict  of  an  amount  exceeding  the  amount  claimed  by  the 
complaint,  and  the  judge  on  the  trial  allowed  an  amendment  of  the  complaint 
by  increasing  the  amount  of  damages  claimed,  and  without  imposing  any  terms, 
and  judgment  was  entered  for  the  amount  of  the  verdict ;  and  the  general  term 
afterwards  vacated  the  order  allowing  the  amendment,  and  gave  leave  to  the 

Slaintiff  to  remit  the  damages  so  far  as  thev  exceeded  the  amount  originally 
emanded,  and,  that  being  done,  affirmed  the  judgment  for  that  amount, 
with  costs,  reversing  as  to  the  excess,-— on  appetu  to  the  court  of  appeals  that 
judgment  was  affirmed.  (Id.) 

€k  It  is  no  objection  to  the  recovery  of  single  damages  that  the  complaint 
goes  upon  the  statute  of  wilfiil  trespass  (Dub(M»  v.  Beaver,  25  N.  Y.  128). 

&  Interest — In  actions  of  assumpsit,  it  is  usual  to  calculate  interest,  and 
have  it  assessed  by  the  jury  as  part  of  the  plaintifTs  damages ;  and  interest  i» 
always  allowed  on  promissory  notes,  bills  of  exchange,  and  goods  sold  at  a 
specified  credit ;  and  generally,  it  is  allowable  by  wav  of  damages,  in  assessing 
damages  for  breach  of  a  contract  (8  Wend.  856 ;  15  Johns.  24,  88 ;  1  ift.  815: 
Dana  v.  Fielder,  2  Eeman,  40).  It  is  recoverable  on  contracts  for  the  pay 
ment  of  money,  from  the  time  the  principal  ought  to  have  been  paid  (7 
Wend.  109 ;  20 1*.  58 ;  Purdy  v.  PMlUps,  1  Keman,  ft6),  and  is  always  prop- 
eriy  charg^le  where  there  is  either  an  express  or  implied  i^reement  to 
pay  it  (7  Wend.  818).  But  interest  is  not  recoverable  on  uncerta£i  and  unli- 
quidated demands  (1  Johns.  815 ;  6  ib.46;  HeKnigkt  v.  DwUop,  4  Barb.  86), 
and,  therefore,  it  is  not  allowable  on  an  unliquidated  account  for  board  (17 
Barb.  454),  or  for  medical  attendance,  no  date  being  proved  {BatMon  v.  Oftfu, 
4  K  D.  Smith,  18),  or  for  work  and  labor  '7  Wend.  178 ;  8  Cow.  893 ;  4  76. 496) 
or  ffoods  sold  ana  delivered  (lb.  6 ;  lb.  198),  where  no  time  is  fixed  for  jmyment 
(i&.),  unless  there  be  an  express  agreement  to  allow  interest,  or  unless  there  are 
circumstances  fh>m  which  such  agreement  can  be  inferred  (lb.;  8  lb.  ^6 ;  8  lb. 
898 ;  5  lb.  587 ;  6  Johns.  45).  In  actions  on  policies  of  insurance,  where  there 
is  no  doubt  as  to  the  amount  of  the  loss,  interest  is  allowed  from  the  time  of 
pavment  specified  in  the  policy  (28  Wend.  545 ;  1  Johns.  815 ;  2  Hill,  589 ;  1  i&. 
261).  In  an  acti<m  for  debt  on  ludjnnent,  interest  is  recoverable  from  the  time 
of  its  rendition  (8  Wend.  496;  22  Wend.  157;  8  ffiU,  426).  In  debt  on  bond, 
interest  is  not  recoverable  beyond  the  amount  of  the  penalty,  where  the 
judgment  has  not  been  delayed  on  the  part  of  the  defendemt  (1  Johns.  848 ; 
8  Cames  R  48 ;  l4fon  v.  Clarke,  4  Selden,.  148).  In  covenant  for  a  certain  sum 
due  for  rent,  and  ^yable  in  money,  interest  is  allowable  (4  Johns.  188 ;  and 
see  LmngOon  v.  Mmer,  1  Eeman,  80).  And  so  it  is  in  an  action  for  use  and  oc- 
cupation (Ten  Eyek  v.  ffaughtaUng,  12  How.  528).  In  an  action  on  a  premium 
note  for  non-payment  of  assessments  (Hyatt  v.  Wait,  87  Barb.  30).  In  an  action 
for  attorney's  costs  (Adams  y.Fort  Plain  Bk.,  23  How.  45).  In  an  action  against  a 
stockholder  in  manu&cturing  company  (Burr  v.  frifoai;,22  N.  Y.  551).  In  tres- 
^ss  for  taking  goods  (8  Johna  446),  and  in  trover  (i&.  2 ;  t&.  280 ;  4  Cow.  53 ;  7 
Wend.  354 ;  8  %.  505),  interest  may  be  allowed  on  the  value  of  the  chattels,  from 
the  time  of  the  trespass  or  conversion,  by  way  of  damages.  An  allowance  of  in- 
terest in  tort  may  be  submitted  to  jury  (Walraih  v.  Redfidd,  18  N.  Y.  458).  As 
to  allowing  interest  in  addition  to  penalty  of  bond  (Brainard  v.  Jones,  18  N. 
Y.  35)i  Interest  on  l^acies  (Bradley  v.  Fipulkner,  2  Eeman,  472).  As  to  inter* 
est  in  action  against  sheriff  for  an  escape  (Beniek  v.  Orser,  4  Bgsw.  384).  Int^- 
est  on  an  fu^ount  usually  commences  from  the  time  it  is  rendered  (Beers  v.  B^ 
nolds,  12  Barb.  288).  Interest  in  action  to  recover  bank  deposits  (Pslham  v.  Adams, 
17  Barb.  884).  Interest  allowed  on  recovery  of  money  deposited  on  an  illegal 
wager  (Buekman  v.  Pitelier,  20  N.  Y.  9 ;  13  Barb.  656).  Interest  upon  Interest 
when  recoverable  (Ibwnsend  v.  Ooming,  1  Barb.  627 ;  Tyleev.  Tales  3  «2.  223 ; 
Aekerman  v.  BmoU,  4  id.  626).  An  exception  to  the  allowance  of  interest  must 
be  specific  (McMaJumy,  N,  f.  iSi  Brie  K  R  Cfo.,  20  N.  Y.  469).  Where  interest 
it  improperly  allowed,  the  verdict  will  not  for  that  cause  be  set  aside,  but  the 
phuntiff  wip  be  allowed  to  remit  (3  Wend.  525). 

e.  Compound  intereat—There  is  no  authori^  for  the  recovery  of  com- 
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poand  interei^  hi  an  action  at  law  quIobs  there  has  been  a  promiae  ui  writing 
to  pay  it  after  interent  has  become  due,  or  without  proof  of  peculuur  Ikcts  tak- 
ing it  oot  of  an  ordinary  claim  (Fbnnan  v.  Farman,  17  How.  255). 

a.  Double  and  treble  damages. — At  common  law  the  damages  are  always 
single ;  but  double  and  treble  damages  are,  in  some  cases,  given  by  statute. 
The  jury  may,  in  such  cases,  double  and  treble  the  damages  themselves,  and 
the  court  will  intend  that  they  have  done  so,  unless  the  verdict  be  in  terms 
for  single  damages  (1  Cow.  175).  The  proper  course,  however,  \b  for  the  Jury 
to  find  single  damages  only,  and  the  court  then,  on  motion,  will  double  or 
treble  them  as  the  case  may  require  (1  Gallison,  26,  479 ;  25  Wend.  420).  To 
entitle  the  plaintiff  to  double  or  treble  damages,  the  declaration  must  distinctly 
refer  to  the  statute  (1  Cow.  175).  A  plaintiff  may  recover  single  damages 
although  he  claims  double  damages  (Dubois  v.  Beaver^  25  N.  T.  123). 

d,  Severanoe  of  damagea. — Where  the  defendants  in  trespass    loin    in 


Dg^  ti^e  Jur^  ^^^  ^^  ^®°^  jointly  guilty,  cannot  sever  the 


5rBurr,2790;  6T.R189;  aSheay.  Kirker,  8  Abb.  69;  4  Bosw.  120).  8o 
Uiough  they  sever  in  pleading,  or  one  suffer  judgment  by  default,  if  there  be 
but  one  trespass,  and  both  are  found  guilty  of  the  whole  trespass  (6  Cow.  818). 
But  they  may  find  one  of  them  guilty  of  the  trespass  at  one  time,  and  another 
at  another  (11  Co.  5  b.),  or  one  of  them  guilty  of  one  part  of  the  trespass,  and 
another  of  another  (Cro.  Car.  54),  or  some  guilty  of  the  whole  trenmss,  and 
others  guilty  of  a  part  only  (Cro.  £1.  860);  in  all  which  cases  th^  jury  may 
\  several  damages  (1  Arch.  Pr.  218).    Also,  where  the  defendfmts  plead 


severally,  if  they  be  found  guilty  of  the  same  act   of  trespass  the  ji 


cannot  sever  the  damages  (Cro.  El.  680 ;  11  Co.  6  a,  7  a;  1  Arch.  Pr.  219). 
Where  the  jury  sever  die  damages  by  mistake,  the  plaintiff  may  cure  the  de- 
fect by  taking  judgment  de  meUoribus  damnis  against  one,  and  entering  a  notte 
prosequi  aa  to  the  other  (6  T.  R  199;  1  Wils.  806  iffShea  v.  Kvrker,  8  Abb.  69; 
lumer  v.  MeCarihy^  4  E.  D.  Smith,  247),  or  by  entering  a  remittitur  as  to  the 
lesser  damages,  he  may  have  judgment  for  the  greater  damages  against  both 
(Cro.  Car.  192 ;  1  Wils.  80 ;  Arch/Pr.  219). 

e.  Where  there  are  separate  suits  against  several  joint  trespassers,  and  the 
plaintiff  recovers,  he  can  have  but  one  satisfaction.  But  he  may  assess  the 
damages  separately,  and  then  elect  de  meUofihu%  damnis,  and  recover  cosl» 
agahist  each  (8  Cow.  Ill ;  Seal  v.  Ftneh,  1  Kernan,  128). 

d.  Where  defitult  and  interlocutoiy  judgment  have  been  previously  entered, 
la  the  action,  as  to  one  or  more  of  several  defendants,  or  as  to  one  or  more  of 
several  counts,  and  the  jury  find  a  verdict  on  the  issue  for  the  plaintiff  they 
moat  assess  the  damages  for  the  whole,  or  against  all  the  defendants  (6  Cow. 
599 ;  11  Co.  5 ;  2  Bos.  &  PuL  168V  But  where  some  of  several  defendants 
suffer  a  default,  and  those  who  plead  to  issue  are  acquitted  at  the  trial,  the 
JBTf  shall,  in  some  instances,  assess  damages  against  those  who  have  let  judg- 
ment go  by  de&ult,  and  in  others  not ;  the  rule  in  such  cases  being^  that  where 
the  plea  oi  one  of  the  defendants  is  such  as  shows  that  the  plaintiff  could  have 
no  cause  of  action  against  any  of  them  (as  payment  of  the  plaintiff*s  demand), 
such  plea  shtJl  operate  or  enure  to  the  benefit  of  all ;  otherwise  where  the 
]^ea  merely  operates  in  discharge  of  the  party  pleading  it  (10  Pick.  291 ;  2  Ld. 
Raym.  1872 ;  2  Stra.  1108, 1222 ;  2  Chitt.  R  135). 

e.  Where  there  are  several  counts,  the  jury  may  give  entire  damages,  or 
they  mf^  ttever  them,  and  give  damages  on  each  count  or  each  class\>f  counts 
(Arch.  N.  P.  288).  If  they  give  entire  damages,  and  one  count  ivltm  out  to 
be  bad,  the  the  defendant  nHght  move  in  arrest  of  judgment  (2  Dougl.  780 ;  6 
T.  R  691;  5  Johns.  485;  11  i&.  985),  or  brine  error  (Arch.  N.  P.  288;  9 
Wend.  650),  unless  the  error  could  be  remedied  by  amendment  (1  Dougl  876 ; 
1  Bo6.  A  Pul.  829 ;  1  Arch.  Pr.  219). 

/.  Contingent  damages. — Where  there  is  an  issue  of  law  remaining  to  be 
argned  in  the  action,  the  jury,  where  they  find  for  the  plaintiff,  usually  assess 
contingent  («. «.,  conditional)  damages,  to  become  absolute  in  case  the  demurrer 
shall  be  decided  for  the  plaintiff  (2  Tidd's  Pr.  778,  717).  But  where  the  issue 
in  fact  goes  to  the  whole  declaration,  there  is  no  necessity  for  an  assessment 
of  contmgent  damages  (19  Wend.  680). 
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a.  Altering  v^dlct— After  the  jury  have  pronounoed  their,  yerdict,  they 
may  alter  and  correct  it,  before  it  is  receiyed  and  recorded.  And  the  court 
may  also  send  them  out  again  to  reconsider  their  yerdict,  if  it  ftppean  to  be  a 
miflStaken  one  before  it  is  received  (7  Johns.  32).    See  note  to  §  2(2. 


§  262.  [217.]  On  special  fiiidmg  with  general  verdicfty  far- 
mer to  control. 

Where  a  special  finding  of  facts  shall  be  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly. 

b.  The  Judge  at  the  circuit  cannot  order  a  verdict  for  one  party  to  be 
changed  to  a  verdict  in  favor  of  the  other  party  on  the  ground  that  the  ff<^^ 
ral  verdict  is  inconsistent  with  special  findmgs  of  the  jury  {U.  8.  TruU  Uo.  v. 
Harris,  2  Bosw.  76). 

e.  When  on  a  general  verdict  the  judge  may  permit  the  verdict  to  be  en- 
tered on  some  of  the  counts  only  {Baker  v.  Band^  13  Barb.  153). 

d.  Proceedings  of  court  at  general  term  where  there  is  a  general  and  special 
verdict,  and  they  are  not  consistent  {U.  8.  Trust  Oo.  v.  Harris,  2  Bosw.  75). 

§  263.  [218.]-(Am'd  1851.)  Jury  to  assess  defendant's  dam- 
ages in  certain  cases. 

When  a  verdict  is  found  for  the  plaintiff  in  an  .action  for  the 
recovery  of  money,  or  for  the  defendant  when  a  set-off  for  the 
recovery  of  money  is  established,  beyond  the  amount  of  the 
plaintiff's  claim  as  established,  the  jury  must  also  assess  the 
amount  of  the  recovery  ;  they  may  also,  under  the  direction  of 
the  court,  assess  the  amount  of  the  recovery  when  the  -court 
give  judgment  for  the  plaintiff  on  the  answer.  If  a  set-off,  es- 
tablished at  the  trial,  exceed  the  plaintiff's  demand  so  estab- 
lished, judgment  for  the  defendant  must  be  given  for  the  ex- 
cess ;  or  if  it  appear  that  the  defendant  is  entitled  to  any  other 
affirmative  relief,  judgment  must  be  given  accordingly. 

§  264.  [219.]  (Am'd  1851,  1852.)  Entry  of  the  verdict. 
Motion  for  new  trial  &njudge^s  minutes, 

(1)  Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry 
in  his  minutes,  specifying  the  time  and  place  of  the  trial,  the 
names  of  the  jurors  and  witnesses,  the  verdict,  and  either  the 
judgment  rendered  thereon,  or  an  order  that  the  cause  be  re- 
served for  argument  or  further  consideration.  If  a  different 
direction  be  not  given  by  the  court,  the  clerk  must  enter  jujig- 
ment  in  conformity  with  the  verdict.  (2)  If  an  exception  be 
taken,  it  may  be  reduced  to  writing  at  the  time,  or  entered  in 
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the  jodge's  minates,  and  afterwards  settled  as  provided  bj  the 
rales  of  the  court,  and  then  stated  in  writing  in  a  case,  or  sep- 
arately, with  so  much  of  the  evidence  as  may  be  material  to 
the  questions  to  be  raised,  but  need  not  be  sealed  or  signed ^ 
nor  need  a  bill  of  exceptions  be  made.  (3)  If  the  exceptions 
be  in  the  first  instance  stated  in  a  case,  and  it  be  afterwards 
necessary  to  separate  them,  the  separation  may  be  made  under 
the  direction  of  the  court,  or  a  judge  thereof.  (4)  Tl»e  judge 
who  tries  the  cause  may,  in  his  discretion,  entertain  a  motion 
to  be  made  on  his  minutes  to  set  aside  a  verdict  and  grant  a 
new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for 
excessive  damages ;  but  such  motion  in  actions  hereafter  tried, 
if  heard  upon  the  minutes,  can  only  be  heard  at  the  same  term 
or  circuit  at  which  the  trial  is  had.  When  such  motion  i& 
heard  and  decided  upon  the  minutes  of  the  judge,  and  an  ap- 
peal is  taken  from  the  decision,  a  case  or  exceptions  must  be 
settled  in  the  usual  form,  upon  which  the  argument  of  the  ap- 
peal must  be  had. 

a.  Part  1. — Judgment  must  be  entered  on  the  direction  ot  tneiudge  at  the 
ciicuit  (§  364),  except  onlp  in  two  instances.  These  are  .^First :  \vhere  a  party 
takes  an  exception  on  the  trial,  on  which  he  desires  to  move  for  a  new  trial, 
the  judge  may  order  the  exception  to  be  heard,  in  the  first  instance,  at  the 
general  term,  and  judgment  to  be  there  given ;  Second :  W.Uere  upon  the  trial 
an  nncontroverted  state  of  facts  is  presented,  involving  only  a  question  of  law, 
in  that  case  the  judge  may  direct  a  verdict  subject  to  the  opinion  of  the  court 
(OM  V.  Otymish,  16  N.  Y.  603 ;  6  Abb.  129 ;  16  How.  407). 

b.  Part  3. — This  implies  it  may  become  necessary  to  separate  exceptions 
when  Inserted  in  a  case  (OUchrkt  v.  Stevenson^  7  How.  275) ;  where  tlie  ex- 
ceptions are  in  the  first  instance  stated  in  a  case  containing  matter  not  neces- 
sary to  present  the  legal  questions  arising  upon  them,  the  party  desiring  a  re- 
view in  the  court  of  appals  should  procure  the  exceptions  to  be  separated 
from  the  case  by  or  under  the  direction  of  the  court  below,  or  a  justice  there- 
of If  it  does  not  appear  from  the  return  that  the  exceptions  were  in  the  first 
instance  stated  separately,  or  that  they  were  separated  from  the  case  in  which 
they  were  originally  stated  under  the  direction  of  the  court  below,  or  a  judge 
thereof,  the  appeal  to  the  court  of  appeals  will  be  dismissed  (Za^rwiAw  v. 
8mUh,  1  Keman,  480). 

e.  Part  4. — A  motion  for  a  new  tsial  on  the  judge's  minutes  can  be  only  (1) 
upon  exceptions ;  (2)  for  insuffidont  evidence ;  (8)  for  excessive  damages 
{Moore  v.  Woody  19  How.  409) ;  (4)  on  the  ground  that  the  verdict  is  against 
the  evidence  {AUffro  v.  Duncan,  24  How.  210). 


§  266.  [220.]  (Am'd  1851,  1852,  1857.)  Motion  for  new 
i/rial  on  a  ease^  dkc.  Verdict  subject  to  the  opinion  of  the 
court 

(1.)  A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or 
otlierwise,  and  an  application  for  judgment  on  a  special  ver- 
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diet  or  case  reserved  for  argament  or  farther  consideration, 
mnst  in  the  first  instance  be  beard  and  decided  at  the  circuit 
or  special  term,  except  that  when  exceptions  are  taken,  the 
judge  trying  the  cause  may  at  the  trial  direct  them  to  be 
heard  in  the  first  instance,  at  the  general  term,  and  the  judg- 
ment in  the  mean  time  suspended  ;  and  in  that  case  they  must 
be  there  heard  in  the  first  instance,  and  judgment  there  given. 
(2.)  And  when  upon  a  trial  the  case  presents  only  questions 
of  law,  the  judge  may  direct  a  verdict  subject  to  the  opinion 
of  the  court  at  the  general  term ;  and  in  that  case,  the  applica- 
tion for  judgment  must  be  made  at  the  general  term.  (8.) 
Every  judgment  rendered  upon  a  verdict  taken,  subject  to  the 
opinion  of  the  court  at  a  general  term,  may  be  reviewed  by 
the  court  of  appeals  in  the  same  manner,  and  with  the  like 
effect,  as  if  exceptions  had  been  duly  taken  at  the  proper  time  ; 
provided  ii  shall  appear  by  the  return,  that  questions  of  law 
were  involved  in  the  rendition  of  the  judgment. 

a.  Motion  for  new  tried.— A  motion  for  a  new  trial  is  a  proceeding  entirelf 
distinct  ftom  an  appeal  from  the  Judgment  A  party  may  parsne  both  at  llie 
same  time  {Benedict  y.  Coffee,  3  Dner,  669).  A  motion  for  new  trial  on  a  eaae 
or  exceptions  is  restricted  to  a  trial  by  jary  (Jaekson  y.  FoBmU,  88  Bari).  645; 
12  Abb.  281 ;  BurneU  y.  Phahn,  4  Bosw.  662) ;  and  the  case  on  which  the 
motion  is  made  should  show  that  the  trial  was  by  jury  {Oronk  y.  Garifieid^  81 
Barb.  171).  The  motion  must  be  made  before  the  entry  of  Judgment  (c/odtam  y. 
AMitt,  88  Barb.  645 ;  12  Abb.  281 ;  9  Abb.  137 ;  Ournee  y.  Smiihaon,  7  Boew.  896 ; 
Andenon  y.  Dickie,  17  Abb.  88 ;  26  How.  199 ;  BarTiea  v.  Roberto,  6  Boew.  78 ;  see, 
however,  contra,  Tucker  v.  White,  27  How.  97) ;  except  where  the  judgment  is  al- 
lowed to  be  entered  upas  security  (id,  Morgan  y.  Morris,  12  Abb.  164 ;  Benedict  y. 
Oaffee,  3  Duer,669).  Where  there  are  no  exceptions  or  where  the  new  trial  la 
sought  on  a  question  of  fact,  the  motion  must  be  heard  in  the  first  instance  at  spe- 
dal  term  (fd.,Ltisk'v.  BmiXh,  8  Barb.  570).  Where  there  are  exceptions,  and  the 
new  trial  is  sought  on  questions  of  law  only,  then,  unkee  there  U  an  order  that 
the  exceptions  he  heard  in  the  first  instance  at  general  term,  the  motion  must  be 
at  special  term  (Morgan  y.  Morrie,  12  Abb.  164 ;  7by2ar  y.  Elarhw,  11  How.  885 ; 
Wateon  y.  Scrvoen,  7  id.  10 ;  I\>tter  y.  Ghade^,  16  Abb.  146^  Where  there  is  a 
question  of  fact  the  motion  cannot  be  ordered  to  be  heard  in  the  first  instanoo 
at  general  term  (id.  ante,  p.  471,  a;  but  see  Morrie  y.  Brawer,  4  Sand.  701 ;  Bgie 
y.  Harrington,  14  How.  59).  An  exception  to  an  order  dismisssing  the  com- 
plaint on  the  trial  at  the  close  of  the  plaintiffs  case,  cannot  be  heard  at  the 
general  term  in  the  first  instance  (Lake  y.  Artieani  Bank,  17  Abb.  282). 

b.  A  motion  for  a  new  trial  at  epedal  term  can  only  be  made  before  Uie  Judge 
who  presided  at  the  trial  (Jackson  y.  Fasaiit,  9  Abb.  137 ;  Byle  v.  Uarrwgton, 
4  Abb.  421 ;  Morris  y.  Brou>er,  4  Sand.  701 ;  Mead  v.  Keyes,  4  E.  D.  Smith, 
510;  but  query,  and  see  MoUmy  v.  Ihute,  9  Abb.  86;  18  How.  27). 

6.  On  the  hearing  of  exceptions  in  the  first  instance  at  ^neral  term,  no 
question  of  fact  can  be  discussed,  nor  .the  point  that  the  dec&ion  of  the  Jury 
is  against  the  weight  of  evidence  (Uotehkins  y.  Hac^e,  88  Barb.  118 ;  Clark  v. 
Ward,  4  Duer,  206 ;  Seeley  v.  Chittenden,  10  Barb.  808).  And  the  point  that 
the  verdict  is  contrary  to  evidence  can  only  be  raised  on  a  motion  for  a  new 
trial,  it  cannot  be  caiaed  oa  an  appeal  from  the  Jndgmfnt  jAntbontf  v.  Smilht 
4  Boaw.  508). 
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0.  On  amotion  ibrne^irM Che imity is oonlliMdio the o^tc^^ 
the  trial  ( WaieniOe  Manuf,  Oo.  y.  Bnmn,  9  How.  27 ;  amUk  y.  fioydA'^  Barl 
Staring  Y.  Bowen,  6  Barb.  109 ;  see,  however,  Kej^  y.  i!>00lMi,  8  £.  D.  Smith, 

b.  Where  on  the  trial  only  questions  of  law  arise  which  are  ruled  a| 
the  defendant,  and  the  Judse  charges  that  plaintiff  has  a  right  to  recover, 
out  any  exception  taken,  defendant  cannot  on  motion  for  new  trial  insisi 
a  question  of  fact  should  have  been  left  to  the  jury  (Hunter  y.  Atierhauc 
Barb.  83). 

e.  On  a  motion  for  a  new  trial,  the  refusal  of  the  judge  to  permit  an  an 
ment  of  the  pleadingB  at  the  trial  cannot  be  reviewed  (Ilendrieke  v.  Deck 
Barb.  298). 

d  New  trial  for  verdict  against  weight  of  evidence,  surprise,  or  newl^ 
covered  evidence,  or  accident  by  deprivation  of  evidence  are  in  the  discr 
of  the  court,  and  the  discretion  is  exercised  liberally  {PkUt  v.  Munroi 
Barb.  291 ;  see  Botuite  v.  Hammond,  39  Barb.  96). 

t.  On  a  motion  for  a  now  trial  on  a  case  before  the  judge  who  hearc 
case,  he  may,  of  his  own  motion,  correct  the  case  to  make  it  conform  U 
4&ot<«  (Topm  v.  Raymond,  10  Abb.  60). 

/.  In  an  action  for  a  tort  there  may  be  a  new  trial  as  to  one  defin 
(Seeley  v.  Chiiiendm,  4  How.  265). 

g.  On  the  argument  of  a  motion  for  a  new  trial  on  a  case,  the  case  mi 
amended  to  make  it  agree  with  the  judge's  minutes  {IbpUte  v.  Haymom 
Abb.  60). 

h.  Where  a  new  trial  is  granted  on  the  application  of  the  defendant,  a 
of  the  order  must  be  served  before  the  defendant  can  move  for  a  disiniBs 
the  complaint  for  not  proceeding  to  trial.  It  is  otherwise  where  the  new 
is  ordered  on  the  application  of  the  plaintiff  (.8oM  v.  JwM,  6  How.  276). 

t.  On  the  denial  of  a  motion  for  a  new  trial  at  special  term,  if  no  appe 
taken  from  the  order,  the  moving  party  will  be  deemed  to  acquiesce. in 
propriety  of  such  denial,  and  to  have  waived  all  grounds  for  a  new  tria 
cept  such  questions  of  law  as  under  exceptions  taken  at  the  trial  may  I 
viewed  on  an  appeal  from  Uie  judgment  itself,  and  on  appeal  from  tlie J 
ment,  such  exceptions  will  alone  be  conndored  (Bidar  v.  Union  India  U 
Co.,  4  Bosw.  169). 

/  A  party  cannot  move  to  set  aside  a  verdict  in  his  own  fiivor,  or 
mund  that  the  evidence  was  insufficient  to  sustain  it  His  remedy  is  a  m< 
for  a  new  trial  upon  a  case  {Moete  v.  Wood,  19  How.  405). 

k.  Feigned  iBsne.— Reviewhig  the  trial  of  a  feigned  issue  on  a  case  (La^ 
V.  Russdl,  18  Barb.  510 ;  8neU  v.  Ixmeks,  12  Barb.  385). 

1.  New  trial  for  Terdiot  against  evidanoe,  (see  Dolmen  v.  Arnold,  10  I 
528;  StettinerY.  Granite  Ins.  Co.,  5  Duer,  594;  WheOorY,  CalkinB,  17  1 
451  ;FhTfY.BmneU,  9  Abb.  45 ;  HeritagoY,  ^oA, 33 Barb. 847 ;  SmiihY.  Tijt 
86  Barb.  28 ;  Hovmo  v.  Hammond,  89  Barb.  96).  An  order  for  a  new  tri 
the  ground  that  the  verdict  was  against  evidence  is  always  on  the  cond 
of  payment  of  costs  of  the  first  trial  {Bait  Diver  Bank  v.  Hoyt,  22  How. 
N&rlh  v.  Sergeant,  88  Barb.  850). 

m.  Newly  discovered  evidenoe.— (See  The  Foopie  v.  Marks,  10  How. 
Simmans  v.  mxy,  1  £.  D.  8m:th,  107 ;  Lear^  v.  Roberts,  8  Abb.  810).  A  m< 
for  a  new  trial  on  the  ground  of  newly-discovcred  evidence  cannot  be  I 
in  the  first  instance  at  general  term.  It  must  be  made  at  special  term 
denied,  an  appeal  from  the  order  denying  it  may  be  taken  to  the  general  t 
Buch  an  app«d  will  be  heard  at  tlie  same  time  as  the  appeal  from  the  J 
ment  (darke  v.  Ward,  4  Duer,  206). 

n.  Ezoluding  evid9iioa.r-(8ee  Reifhuon  w,  Lyh,  10  Bwb.  X>i3;  £m 
loucks,  12  Barb.  885). 

0,  TVant  of  evidence.-^See  RaMone  v.  Btamton,  6  Btatb.  141;  Bid 
Tigans,  86  Barb.  23 ;  Moem  v.  Wood,  19  How.  405). 
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a.  Bfiadirootion.— <8ee  AkUn^  y.  J<mM.  17  Baib.  276 ;  Storey  y.  Brennan,  15 
19.  T.  ^UiQaardner  y.  Olark,  17  Barb.  588).  The  motion  must  be  on  a  cam 
(BruMh  V.  ibAn,  14  Abb.  51.) 

b.  Improper  eyidenca--(See  Hahn  v.  Fan  Dewwi,  1  E.  D.  Smith,  411 ; 
Anderson  y.  Buiteed,  5  Duer,  485 ;  Travis  y.  Barger,  24  Barb.  614 ;  Feeite  y. 
LaiD&re,  8  Barb.  530;  Olarke  y.  CrandaU,  3  Barb.  612;  i>r»MW  y.  Ainsti>orth,  9 
Barb.  619 ;  5^fo  y.  Coleman,  18  Barb.  42  ;  UnderMa  y.  -flewfem  5L  5L  0?.,  21 
Barb.  489;   FaflorMV?  y.  JBTtw^,  8  Barb.  548.) 

c.  Surprise.— {See  Beach  y.  TooAr^,  10  How.  297 ;  1  Abb.  297 :  The  People  y. 
MarkSy  10  How.  261 ;  Taylor  v.  Harlow,  U  id.  2S5;  De  Leyw  y.  Mieham,  5 
Abb.  208;  ifeaJWw  y.  Anderson,  11  Barb.  216;  Mersereau  y.  PearsaU,  6  How. 
298 ;  JTeBtnM  y.  Emperor,  18  Barb.  92 ;  P^:*  v.  UUtrr,  80  Barb.  655.) 

d  Charge  of  jmy.— {See  Oofe  v.  WeOs,  12  Barb.  85 ;  B^ier  y.  OsterhowU,  11 
Barb.  38.) 

0.  Excessive  damages.— {See  Sch&rpfy.  8zadeeeky,l  Abb.  866;  Knight  y, 
WUeox,  18  Barb.  212 ;  J?^um  y.  Biggins,  8  Abb.  104 ;  iW  y.  5ic»ii«a,  9  Abb.  46; 
Krom  y.  Schoonmaker,  3  Barb.  647 ;  Glapp  y.  J3t«<«m  A  A  Oo,,  19  Barb.  461 ; 
Bogers  y.  Beard,  20  How.  98.) 

/.  Inadequate  damages.— {See  Richards  y.  Sandford,  2  £.  D.  Smith,  849.)  A 
motion  for  a  new  trial  on  the  ground  of  inadequate  damages  cannot  be  made 
on  the  judge's  minutes  (Moore  y.  Wood,  19  How.  409). 

g.  Perverse  verdict— (See  Olarke  v.  Riehards,  8  E.  D.  Smith,  89.) 

h.  Penal  action.— (See  East  Bvoer  Bank  y.  Hoyt,  22  How.  478.) 

.<  Bqtdty  cases.— (See  Clayton  v.  Tarrington,  88  Barb.  144.) 

J*.  Where  on  exceptions  the  court  cannot  clearly  see  that  ii\justice  has  not 
been  done  by  the  application  of  an  improper  rule  of  damages,  they  will  order 
a  new  trial  (Bogers  y.  Beard,  20  How.  98).  But  a  new  trial  will  not  be  granted 
merely  because  the  court  would  haye  come  to  a  different  conclusion  on  the 
eyidence  (Mackey  v.  K  7.  Central  H,  R.  Co.,  27  Barb.  529). 

New  trial  refused  in  the  follovdng  oases : 

k.  Where  the  decision  was  right,  but  the  reasons  for  it  were  not  the  true 
ones  (Munroe  y.  PoUer,  22  How.  49). 

I  To  impeach  a  witness  (Beech  y.  Tooker,  10  How.  297 ;  1  Abb.  297). 

m.  Where  the  plaintiff  could  in  no  eyent  recover  more  than  nominal  dama- 
ges (Hopkins  y.  GrinneU,  28  Barb.  583 ;  McConihe  y.  if.  F.  and  Brie  R  R  Co., 
So  N.  Y.  495). 

n.  For  an  erroneous  decision  in  fayor  of  admitting  eyidence,  but  under 
which  no  evidence  is  shown  to  haye  been  given  ( VaUance  v.  King,  8  Barb.  548). 

0.  Where  evidence  was  erroneously  rejected,  Jt)nt  afterwards  admitted  {if<??:^n 
y.  Reid,  7  Abb.  215). 

p.  Where  the  party  was  not  in  fact  prejudiced  (id..  Cook  y  lAicf^fiM,  2  Bosw. 
188 ;  Hunt  v.  Fish,  4  Barb.  324). 

q.  For  reftisal  to  nonsuit,  where  the  defect  was  afterwards  supplied  (Barridk 
y.  AueUn,  21  Barb.  241). 

r.  Because  a  question  which  ought  to  have  been  submittted  to  a  jury,  was 
passed  upon  by  the  court  without  objection  (Clark  v.  Mayor  ofN.  F.,  24  How. 

s,  Bvidence  on  new  tnaL — Eyidence  taken  orally  in  an  action  in  a  county 
court  before  a  county  judge,  who  has  gone  out  of  office,  cannot  be  ordered  to 
stand  lis  evidence  on  a  new  trial  before  his  8\iccessor  (Putnaim  v.  Orombie,  84 
Barb.  282). 

t  Costs  on  motion  for  new  triaL — The  costs  on  a  motion  for  a  new  trial 
on  a  case  or  exceptions  at  special  term  are  $10  (JaekeU  v.  Judd,  18  How.  885). 

u.  Appeal  from  oidar  denying  neWtilaL— An  appeal  by  a  defendant  from 
an  order  denying  his  motion  for  a  new  trial,  does  notjMr  se  stay  the  entry  of 
judgment  (  ValUm  v.  Nat.  Loan  Fund  See.  19  How.  61M.    To  sUy  the  entnr  of 


judgment  an  order  is  necessary  (id.) ;  and  if  tiie  appeal  is  to  the  court  of  ap- 
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peals,  Hie  order  must  be  obUAned  before  tiie  appeal  is  perfect 
^nfery  of  jndgtnent  does  aot  afl^  the  appeal  from  tt»  ortMr  (M.] 
gistierad  ^rm  or  to  the  oourt  of  appeals.    (M.) 

a.  On  iappeal  from  an  order  grantbsg  a  new  trial  the  jndgm 
TOTers^  unless  the  case  negatives  any  inference  that  the  court 
a  new  trial  because  it  came  to  a  different  conclusion  upon  the  I 
found  on  the  original  trial.  The  defeated  party  must  to  down 
unless  he  can  show  by  a  statement  of  the  fiicts  considered  as  esta 
eral  tctm,  that  the  Judgment  was  founded  upon  an  errroneous 
law  (MiUerY.  Schuyler,  20  N.  Y.  522). 

h.  On  an  appeal  to  the  general  term  from  a  Judgment,  the 
review  an  oraer  denying  a  motion  for  a  new  trial.    Such  an  a 
tie  reviewed  on  an  appeal  from  it  (Margiiart  v.  La  Farge,  5  Du< 
V.  Coddington,  2  E.  D.  Smith,  317 ;  Brown  v.  Richardson,  1  Bosw 

0L  The  order  upon  affirmance  at  general  term,  after  Judgmen 
denying  a  motion /or  a  new  trial  on  a  case,  should  not  include  a 
theju^ment  be  affirmed  (MiOer  v.  Eagle  Life  Ins.  Co.  8  E.  D.  £ 

d.  When  a  party  moving  for  a  new  trial  is  not  entitled  to  it  i 
right,  he  cannot  on  an  apj^al  by  him  from  an  order  granting  il 
cure  its  reversal  by  reason  of  such  terms.  The  terms  are  tBsc 
not  reviewable  on  appeal  (Burger  v.  White,  2  Bosw.  92). 

g.  Costs  on  appeal  from  order  grantbig  or  refrisiiig  a 
The  prevailing  party  on  appeal  to  the  general  term  from  an  ord 
refufflng  a  new  trial,  is  entitled  to  $15  before  argument,  and  for 
{JaekeUr.  Jndd,  18  How.  885). 

e.  Bvidenoe  on  motion  for  new  trial— On  motion  for  a  i 
case,  the  court  will  receive  documentary  evidence  which  could 
controverted  on  the  trial  {Hart  v.  OoUrain,  24  Wend.  14).  Thui 
eord  improperly  attested  was  admitted  on  the  trial,  and  on  a 
new  triw  a  properly-attested  record  was  produced,  the  motion  f 
was  denied  (Markoe  v.  Aldrieh,  1  Abb.  55 ;  see  2  Sand.  718) ;  w* 
ibr  defect  of  proof  is  improperly  refused,  and  exception  taken,  1 
idfterwards  Supply  the  proof  the  want  of  which  would  have  jn 
suit,  the  exception  is  of  no  avail,  and  a  new  trial  will  be  reflise 
Pkmk  Rood  Co.  v.  Thatcher,  1  Kern.  102 ;  Mayor  of  JV.  T.  v. 
844 ;  Briedert  v.  Vincent,  %  E.  D.  Smith,  542 ;  Morgan  v.  Reid,  7  . 

/.  After  a  complaint  had  been  dismissed  on  the  trial,  the  pla 
an  order  to  amend  it,  and  on  the  amended  complaint  moved  f( 
The  city  cotui;  of  Brooklyn  granted  it  (Bigelow  v.  Law,  5  Abb.  41 

g.  Verdiot  subdeot  to  the  opinion  of  thie  oourt^There  can 
ion  subject  to  the  opinion  of  the  court  at  general  term  on  a  trial 
without  a  Jury  {2dolhy  v.  Wood,  8  Abb.  369).  And  a  verdict  e 
opinion  of  we  court  is  only  proper  where  the  facts  are  undispu 
Bch&pder,  2  Bosw.  188 ;  CM  v.  Cominh,  16  N.  Y.  602 ;  6  Abb.  : 
407 ;  CMen'i  v.  Beach,  16  N.  Y.  608 ;  Chambers  v.  Oranteon,  ' 
Brtnon  v.  Ors^r,  2  Bosw.  366 ;  BeU  v.  Shibley,  83  Barb.  610 ; 
Ounnmgharn,  8  Abb.  1 ;  Beebe  v.  Ayres,  28  Barb.  288 ;  WhiUakefi 
526).  Thus  where  there  is  a  question  as  to  the  credibility  of 
there  is  conflicting  testimony,  which  ought  to  be  submitted  U 
where  there  are  exceptions  m  the  case  in  regard  to  the  admissil 
mony,  it  is  improper  for  the  Judj^e  at  the  circuit  to  take  the  case 
and  direct  a  verdict  for  the  plamtiff  subject  to  the  opinion  of 
general  term  {Saekett  v.  Spericer,  29  Barb.  180 ;  Purchase  v.  Matt 
211 ;  15  Abb.  402).  And  where  upon  the  trial,  evidence  was  o 
plaintiff,  which  on  the  defendant's  o^ection,  was  excluded,  and 
excepted,  the  testimony  being  closed,  the  court  directed  the  jlir 
Vfdue  of  the  property  in  question.  The  defendant  asked  for  ceri 
to 'the  effect  of  the  evidence  upon  the  question  of  value.  The 
to  rule  as  required,  and  the  defendant  excepted.  The  Jury  rei 
diet  for  the  plaintiff.  Thereupon  the  court  ordered  tbat  the  moi 
81 
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ment  should  be  heaid  in  the  first  instance  at  general  term.  At  general  term 
Judgment  was  ordered  for  the  defendant;  the  court  of  appeals  reyersed  the 
judgment  and  ordered  a  uew  trial,  and  held  that  it  was  not  a  case  in  whidi 
the  judge  at  the  trial  could  send  it  direct  to  the  general  term  (Cobb  y.  OomUh, 
16  N.  Y.  602 ;  6  Abb.  129 ;  15  How.  407 ;  and  see  Bangs  v.  Palmer,  16  How. 
542).  And  where,  upon  the  trial,  there  was  a  disputed  question  of  &ct,  the 
judge  submitted  certain  questions  to  the  jury,  who  answered  them  specially, 
and  round  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  tiie  court,  the 
general  term  ordered  a  dismissal  of  the  complaint.  The  court  of  appeals  re- 
versed that  judgment,  and  ordered  a  new  trial  (OUbert  v.  Beach,  16  N.  Y.  606 ; 
see  Clark  v.  MeConninyQ  Duer,  309 ;  Beebe  v.  Aj/rea,  28  Barb.  276 ;  8a4}keU  v. 
Spencer,  29  Barb.  180 ;  WhUtaker  v.  Merria,  28  Barb.  526).  Where  the  judge 
on  the  trial  ordered  judgment  for  the  plaintiff  for '$750,  subject  to  the  opinion 
of  the  general  term,  and,  in  case  the  general  term  sustained  the  plsmitiff 's 
right  of  action,  then  there  Should  be  a  reference  to  ascertain  plaintiff's  damages, 
the  judinnent  was  held  to  be  irregular  (Buchanan  v.  Ohee^^borowgh,  5  Duer, 
238).  These  decisions  were  not  made  on  the  ground  that  the  gener^  term 
could  not  render  a  judgment  at  variance  with  the  verdict,  but  because  the 
cases  were  not  such  as  allowed  a  verdict  to  be  taken  subject  to  the  opinion  of 
the  court  at  general  term  (see  anJU,  p.  447,  a).  It  seems  quite  immaterial  for 
which  party  a  verdict  subject  to  the  general  term  is  taken  {fkhb  v.  Comish,  16 
N.  Y.  604 ;  6  Abb.  129 ;  15  How.  407).  Such  a  verdict  suspends  the  entry  of 
judgment  until  the  decision  at  the  general  term  (OUberiY.  Beach,  16  N.  Y. 
608 ;  Boom  v.  Snyder  12  How.  286).  The  party  in  whose  fevor  the  verdict  is 
taken  must  make  a  case  containing  the  pleadings  and  proceeding  at  the  trial, 
and  on  such  case  move  at  general  term  for  judgment  {CM  v.  Gomuh,  mpra). 
If  the  party  in  whose  favor  the  verdict  is  taken  fidls  to  make  a  case  according 
to  the  rules  and  practice  of  the  court  the  opposite  party  may  give  notice  of 
motion  at  the  next  term  for  judgment,  and  ii  no  sufficient  excuse  is  then  shown 
for  not  making  the  case,  the  court  will  order  judgment  to  be  entered  for  the 
opposite  party  (Jaekaon  v.  Case,  12  Johns.  481).  Where  a  verdict  subject  to 
the  opinion  of  the  court  is  improperly  taken  a  new  trial  is  to  be  ordered 
(Chambers  v.  OranUsan,  7  Bosw.  414) ;  but  the  court  may  ^  consent  hear  and 
determme  the  motion  (P&rter  v.  Sehepekr,  2  Bosw.  188 ;  WhiUaker  v.  MerrHl, 
28  Barb.  526 :  see  however  Purchase  v.  MaOeson,  25  N.  Y.  211 ;  15  Abb.  402) ; 
in  what  case  They  will  disregard  the  objection  that  a  particular  and  material 
&ct  is  unproved,  when  such  objection  was  not  taken  at  the  trial,  and  some 
evidence  m  support  of  it  was  given,  and  the  whole  proceedings  tend  to  show 
that  it  was  understood  at  the  trial  that  no  such  objection  was  relied  on  (Porter 
V.  Lobaehy  2  Bosw.  188) ;  and  on  the  application  for  lodgment  the  general  term 
will  not  entertain  objections  which  if  su^ested  at  the  trial,  might  have  been 
obviated  (McKen4e  v.  FarreU,  4  Bosw.  193) ;  where  a  verdict  Is  properly  taken 
subject  to  the  opinion  of  the  court  at  gencand  term,  judgment  may  be  rendered 
at  general  tenn,  either  for  a  dismissal  of  the  complaint  or  for  the  plaintiff 
{Cnittenden  v. Smpire  Stone DresHna  Co.  3  Abb,  71 ;  6  Duer,  80 ;  KeUy  v.  Upton, 
12  How.  140).  A  general  verdict  lor  plaintiff  taken  by  consent  on  a  concession 
that  "  there  could  be  no  controversy  as  to  what  fiw^  the  evidence  established, 
and  that  the  case  presented  only  questions  of- law,"  must  be  deemed  at  least 
as  favorable  to  the  plaintiff  upon  the  facts  in  issue  as  it  would  be  if  such  verdict 
had  been  found  by  the  jury  upon  a  submission  of  the  issues  to  them  upon  the 
evidence.  In  such  case,  for  the  purposes  of  a  hearing  upon  Uie  questions  of 
law  arising  on  the  trial,  the  plaintiff  is  entitled  to  regard  the  issues  of  feet  as 
found  in  his  fevor  (Sharp  v.  Whipple,  3  Bosw.  474).  And  where  in  such  case 
the  parties  agreed  upon  the  form  of  a  verdict  and  consented  thereto,  and  in 
addition  to  a  general  verdict  for  the  plaintiff  they  agreed  to  a  special  finding 
of  certain  facts  upon  which  questions  of  law  arose,  such  ^neral  verdict  must 
stand  unless  such  special  finding  is  inconsistent  therewith ;  and  though  the 
whole  verdict  is  taken  subject  to  the  opinion  of  the  court,  Uie  defendant  is  not 
at  liberty  to  cldm  on  the  hearing  that  the  issues  of  fact  were  not  established  by 
the  evidence  in  favor  of  the  plaintiff,  except  so  far  as  such  special  finding  may 
control  them.  In  the  case  last  stated,  the  special  finding  agreed  upon  is  to  be 
taken  as  establishing  the  facts  therein  stated,  and  the  general  verdict  as  estab- 
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lishing  all  other  Ibcto  in  iamt 
18  taken  snbiect  to  the  ofdnic 
of  the  vermct,  eyery  inferei 
justified  in  drawing  (WiOia 
tion  is,  who  is  entitled  to  jud 
may  be  supported  upon  any 
gested  by  the  pleadings  (Ona 

a.  If  on  a  verdict  subject  t< 
trial  is  granted,  on  the  sugge 
court  will  impose  on  the  part 
of  the  trial,  and  all  subsequei 
(KeUy  V.  UpUm,  12  How.  140) 

b.  A  verdict  having  been  f< 
conrt  at  general  term,  the  ooi 
consent  to  a  reference  to  reas 
at  the  general  term,  the  parti 
right  to  a  new  trial  before 
miton,  IdO). 

0.  Where  the  fitcts  have  be 
rected  subject  to  the  opinion 
entertained  at  general  term  U 
dence  (Purvis  v.  Coleman,  1 1 
first  instance,  at  the  sp^dal  U 
there  that  such  a  motion  can 

d  Motion  in  arrest  of  jxu 
as  a  motion  in  arrest  of  Ju 
816;  2>tM2  V.  J^on,  1  Code  R 

d.  Jndgmeiit  noa  obstant 
if  not  known  in  the  preaen 

See  notes  to  S8^  96a 
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CflAPTBB  rv. 

Trial  by  the  Oaurt. 

SacTKAir  386.    Trial  by  Jury,  how  waived. 

267.  On  trial  by  the  court,  judgment  holr^V^. 

268.  Exceptions,  how  and  when  taken.    Judgm^t  at  general 

term. 

269.  Proceedings  upon  judgment  on  issue  of  law. 

%  266.  [221.]  (Am'd  1849.)     Trial  oyjvry,  how  wan/oed. 

Trial  by  jury  may  be  waived  by  the  several  parties  to  an  ifi- 
itie  of  fact,  in  actions  on  contract,  and  with  the  assent  of  the 
court,  in  other  actions,  in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 

the  clerk. 
d.  By  oral  consent  in  open  court,  entered  in  the  minntes. 

0.  A,  trial  by  jury  can  be  waived  only  in  the  manner  prescribed  bv  Uw<Jlv^ 
tkpofrUnent  v.  HcMrri^on,  2  Hilton,  455 ;  LewiB  v.  Vofmwn^  12  Abb.  SOC^  but,  en- 
tering upon  the  trial  of  an  action  by  the  court  without  obieciiOn,  or  ODJeeting 
by  way  of  motion  to  dismiss  the  complaint  only,  is  a  waiver  of  a  jury  tri^ 
(Qreaim  v.  KeUUoB,  17  N.  T.  498 ;  Moffat  v.  M(mnt,  17  Abb.  4). 

See  Rule  2a 

*  §  267.  [222.]  (Am'd  1849, 1860.)  On  trial  by  the  court,  judg- 
ment how  to  be  gwen. 

Upon  the  trial  of  a  question  of  fact  by  the  Court,  its  decision 
shall  be  given  in  writing,  and  shall  contain  a  statement  of  the 
facts  found,  and  the  conclusions  ef  law  separately ;  and  upon 
a  trial  of  an  issue  of  law,  the  decision  shall  be  made  in  the 
same  manner,  stating  the  conclusions  of  law.  Such  de- 
cision shall  be  filed  with  the  Olevk  within  twenty  days  after 
the  Court  at  which  the  trial  took  place.  Judgment  upon  the 
decision  shall  be  entered  accordingly. 

h.  A  judge  before  whom  an  action  at  law  is  tried  without  a  luiy,  acts  in  the 
doulda  capacity  of  court  and  jury,  and  when  instead  of  rendenng  a  judgment 
in  express  terms  for  the  defendant,  he  orders  that  the  complaint  shomd  he 
dismissed,  it  is  to  be  presumed  he  thereby  nor^suits  the  plaintiff  (Oaii  v.  Bland^ 
12  Abb.  463). 

€1  One  judge  cannot  try  a  portion  of  an  action  and  another  judge  finally  de- 
termine it  (Ohambm^in  v.  DempBey^  15  Abb.  1.)  Thus  where  an  action  has 
been  tried  before  a  judge  without  a  jury,  and  a  judgment  rendered  for  plain- 
tiff, with  a  direction  for  a  reference  to  compute  the  amount  of  the  recovery, 
*  Amended— 8e€  Appendix. 
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no  other  Judge  than  the  one  who  tried  the  oaose  has  power,  on  the  ooming  in 
«^  the  report  of  the  refei«e  to  ronder  final  judgment  in  the  action.    (H,) 

a.  On  a  trial  by  the  court,  it  may  and  should  decide  the  wh(^  case  (1  Boaw. 
381 ;  13  How.  246). 

b.  Thus  where  the  complaint  prays  a  specific  performance  of  a  contract  to 
convey  land  or  for  damages,  but  shows  the  defendant  incapable  of  conveying 
and  the  parties  go  to  trial,  the  court  is  not  to  dismiss  the  complaint,  but  to  re- 
tain the  case  to  award  damages  (B<»rknB  v.  Scatty  24  N.  Y.  40);  and  so  wh«« 
the  action  was  to  reform  a  policy  of  insurance  and  to  recover  for  a  loes  cov- 
ered by  said  policy  (N.  T.  Ice  Go.  v.  N.  Western  Ins,  Co.,  23  N.  Y.  867 ;  n- 
versing  10  Abb.  34 ;  13  How.  240 ;  and  as  it  seems  overruling  Von  Beck  v.  VU- 
Ifnge  qfBondout,  16  Abb.  48 ;  Steteneon  v.  BmUm,  37  Barb.  13). 

6.  The  requicement  that  the  decision  should  be  filed  within  twentydayi»  ^ 
merely  directory  {Burger  v.  Baker,  4  Abb.  11 ;  The  People  v.  Dodge,  6  How.  47 : 
ateteaHy.  SlaieT,^  AXih.^;  Lewie  y.  Jones,  IZ  Khh.ASl',  (/Brien  v.  Bou>e$,i 
BoBW.  663) ',  but  the  judffe  ht^vin^  heard  the  cause  must  decide  it ;  he  cannAt 
after  the  hearing  order  it  to  be  tned  by  a  juiy  {(/Brien  v.  Boioes,  4  Bosw.  663). 

d.  The  decision  need  not  do  more  than  find  generally  in  lavor  of  the  plain- 
tiff  or  defendant  (Johnaon  Y.WkUlock,  3  Eernan,  334 ;  O^  v.  Spencer,  1^  K.  Y. 
610 ;  6  Abb.  127 ;  16  How.  426) ;  a  finding  of  facts  or  statement  of  a  conchision 
of  law  is  only  necessaiy  in  the  case  ma£  for  the  purpose  of  an  appeal  iM) 
It  is  to  be  treated  as  the  verdict  of  a  Jury  (Oebom  v.  ifargttand,  1  Suid.  467 ; 
Boppe  V.  Bobbe,  1  Cal.  373 ;  Breexe  v  JMwle,  19  CaL  101 ;  Mann  v.  fVitbeck,  17 
Barb.  388 ;  Qiibert  v.  Luce,  11  mL  92.)  [These  diecisions  were  prior  to  tt# 
amendment  of  I860.] 

e.  If  the  Judee  omit  to  find  an^  question  of  &ct  involved,  the  remedy  of  the 
partT  aggrieved  is  not  an  exception  but  a  motion  before  the  judge  to  have  the 
fiodmg  corrected ;  the  omaasion  cannot  be  supplied  nor  considered  on  an  aP- 

"'     ■  '  ^     "^'      ' •     "  A 


Deal  from  the  judgment  (fViarp  v.  Wright,  36  Barb.  236 ;  The  Peoples.  Albrigl^ 
14  Abb.  306 ;  !V«2e9  V.  iVictf,  28  How.  473).  But  if  the  judge  £Edl  to  specify  the 
relief  granted  or  the  determination  of  tbe  action,  it  is  an  Irregularity  whicl^ 
may  be  taken  advantage  of  even  on  appeal  (Chomiberlcdn  v.  Dempsey,  14  Abb. 
241\  Fot  the  statement  of  facts  must  support  the  conclusions  of  law,  or  the 
judgment  will  be  revera^ed.  No  fitct  can  be  implied  froiBfi  the  coi^cluaioQS  of 
law  {TomUnson  v.  Mayor  cfN.  F.  23  How.  452 ;  and  see  Bogers  v.  JBSwm,  10 
How.  96;  as  to  how  the  statement  of  Am^  should  be  made.  In  that  case  the 
oojart  reftis^  to  review  the  judgment  because  of  the  insuJEfidencv  of  tt^e  statfa^ 
ment  of  &cts ;  and  see  Sinclair  v  Talmadge,  36  Barb.  609). 

/.  On  a  motion  to  set  aside  a  judgment  for  Irregularity,  in  fiiiling  to  file  the 
dcdflion  in  writusig,  it  should  clearly  appear  on  the  mpying  p^iPers  that  no  4pr 
dflion  has  in  ff^  been  filed  {Lewis  v.  fones,  13  Abb.  ^7). 

So.  The  omission  to  file  the  decision  in  writing  may  be  disregarded  under 
176  where,  there  is  no  pretence  of  merits,  or  that  the  action  was  not  correctly 
edded  {Lewis  v.  Jones^9  Abb.  427) ;  or  th^  finding  of  facts  may  be  filed  after 
judgment  ( termtUe  v.  Shaw,  4  CaL  214). 

h.  Unless  there  is  a  finding  of  fhcto  bv  the  justice  who  tried  the  cauBe^  incor- 
porated in  the  catse,  the  general  term  will  not  hear  an  appeal  from  the  judgment, 
and  will  dismiss  the  appeal  for  the  omission  of  such  a  finding,  unless  before  Uie 
cause  is  submitted  theparties  consent  that  it  be  sent  back  for  correction  {Moit- 
thews  V.  MioQfor  ef  N.  T.,  14  Abb.  214),  and  in  the  court  of  appeals  it  is  held 
that  where  a  judgment  after  a  trial  by  the  court  comes  up  for  review  without 
any  finding  of  f^icts  nothing  can  be  presumed  against  the  correctness  of  thp 
decision,  the  presumption  must  be  in  fi^vor  of  uie  decision  {VUU  y.  Troy  0 
Boston  B.  B.  Go.  20  N.  Y.  184). 

i.  The  refusal  of  a  court  trying  an  issue  without  a  juir,  to  consider  the  tea- 
timony  as  conflicting,  or  to  pass  upon  the  credibility  of  witnesses,  XAisea  no 
question  reviewable  in  the  court  of  appeals  {Terry  v.  Wheeler,  26  N.  Y.  620). 

j.  A  general  exception  to  a  finding  mixed  of  law  and  &ct  does  not  mlae  tlM 
question  whether  the  &ot  foqnd  la  austahied  by  the  evidence  {Th^BaogleY,jlU- 
Mght,  14  Abb.  806). 
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a.  Upon  the  trial  of  an  ianie  of  fiMSt  by  the  oonrt,  the  prevailing  party,  on 
filing  the  decision  of  the  judge,  may  enter  his  Jadgment  tnuMcUatm  (Lj/nde  v. 
OotmiJiacen,  4  How.  327 ;  BenauU  y.  Barris,  2  Code  Rep.  71 ;  2  Sand.  641.) 
The  judge's  decision  is  the  only  authority  for  entering  judgment  (GhambeHain 
y.  Demps^f  14  Abb.  241).  But  on  a  finding  in  fayor  of  a  piainti£f  subject  to  an 
accounting,  no  judgment  can  be  entered  until  the  accounting  has  been  had 
{McMahon  y.  AlUny  27  Barb.  886).  The  cause  cannot  be  referred  to  the  general 
term  for  its  decision  primarily  upon  matter  of  &ct  or  matter  of  law. 

b.  Reviow.~The  only  mode  of  obtaining  a  reyiew  of  any  decision  on  such 
a  trial,  whether  during  its  progress  or  at  its  close,  is  by  an  appeal  under  sec- 
Uon  848  (MaJOory  y.  Wood,  14  How.  67;  8  Abb.  871 ;  Wriij^,  y.  DdafiM,  11 
How.  465 ;  WatKn  Y.3cnven,7  How.  9 ;  Bunt  y.  Bloomer,  8  Keman,  841 ;  13 
How.  567). 


§  268.  [223.]  (Am'd  1861,  1852,  I860,)  JSxk>eption8,  how  and 
when  taken.    Judgment  at  general  term. 

(1)  For  the  purposes  of  an  appeal,  either  party  may  except 
to  a  decision  on  a  matter  of  law  arising  upon  sach  trial,  with- 
in ten  days  after  notice  in  writing  of  the  judgment,  in  the 
same  manner  and  with  the  same  effect  as  upon  a  trial  by  jury. 
(2)  And  either  party  desiring  a  review  upon  the  evidence  ap- 
pearing on  the  trial,  either  of  the  questions  of  fact  or  of  law, 
may  at  any  time  vrithin  ten  days  after  notice  of  the  judgment, 
or  within  such  time  as  may  be  prescribed  by  the  rules  of  th& 
court,  make  a  case  or  exceptions  in  like  manner  as  upon  a  trial 
by  jury,  except  that  the  judge  in  settling  the  case  must  briefly 
specify  the  facts  found  by  him,  and  his  conclusions  of  law.  (3) 
But  the  questions,  whether  of  fact  or  of  law,  arising  upon  the 
trial,  can  only  be  reviewed  in  the  manner  prescribed  by  this 
section,  the  questions  of  law  in  every  stage  of  the  appeal,  and 
the  questions  of  fact  upon  the  appeal  to  the  general  term  of 
the  same  court,  as  prescribed  in  section  three  hundred  and 
forty- eight. 

No  finding  of  facts  by  the  General  Term  shall  be  required 
for  the  purpose  of  review  in  the  Oonrt  of  Appeals,  and  if  the 
judgment  be  reversed  at  the  G-eneral  Term,  it  shall  not  be 
deemed  to  have  been  reversed  on  questions  of  fact  unless  so 
stated  in  the  judgment  of  reversal ;  and  in  that  case  the  ques- 
tion whether  the  judgment  should  have  been  reversed  either 
upon  questions  of  fact  or  of  law,  shall  be  open  to  review  in  the 
Court  of  Appeals. 

The  provisions  of  this  section,  and  also  of  section  two  hundred 
and  seventy-two,  as  they  are  hereby  amended,  shall  apply  to 
appeals  now  pending  as  well  as  to  those  hereafter  brought. 
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%  Bzoeptftona.— "  The  exceptlmis  wlddi  mtsf  be  and  imisl  be  made  wHhin 
teir^ays  after  notice  of  the  juagment,  are  thoee,  and  only  those,  which  under 
the  former  gystem  of  practice  were  made  to  the  ruling  of  the  court  after  the 
evidence  was  closed  and  before  the  Jury  retired.  This  clause  of  the  section 
does  not  authorize  exceptions  to  be  taken  after  judgment  to  matters  arising 
during  the  trial,  and  where  there  is  an  opportunity  to  except  at  the  time  the 
adverse  decision  is  made.  Where  a  party  can  except  on  a  point  ruled  against 
him  as  the  trial  is  proceeding,  but  omits  to  do  so/*  he  cannot  afterwards  except 
(ffufU  V.  Bhomer,  8  Keman,  341 ;  12  How.  567 ;  Johnson  v.  WkUloek^  3  Keman, 
844;  12  How.  571). 

b.  Unless  exceptions  are  taken  to  the  conclusions  of  law,  the  court  on  appeal 
cannot  review  such  conclusions  (Mayor  of  N.  T.  v.  Erben^  24  How.  358).  Thus 
in  an  action  to  foreclose  a  mortgage.  The  trial  was  by  the  court  without  a 
jury.  On  the  trial  the  plaintiff  moved  the  cause  on  the  pleading  and  on  the 
bond  and  mortgage,  the  subject-matter  of  the  action.  He  waived  proof  of 
the  matters  set  up  in  the  answer,  claiming  that  thev  constituted  no  defence. 
The  judge  so  decided,  and  judgment  accoraingly.  The  record  did  not  disclose 
any  exception  to  the  decision.  On  appeal  to  the  general  term,  the  judgment 
was  affirmed.  The  defendant  appealed  to  the  court  of  appeals.  On  motion 
the  appeal  was  dismissed ;  on  the  ground  that  as  no  exception  had  been 
taken,  there  was  no  question  raised  for  review  {flunt  v.  Bloomer^  supra). 

e.  No  exception  to  a  finding  of  fact  is  necessair  (Mayor  of  N.  F.  v.  Erben^  24 
How.  8581  An  exception  to  a  finding  mixed  of  law  and  fact  does  not  raise 
the  ouestion  whether  ^e  foct  found  is  sustained  by  the  evidence  (The  People 
V.  Awright,  14  Abb.  305].  Where  the  trial  is  by  the  court,  an  exception  to  the 
final  decision  of  the  juage,  as  well  upon  the  facts  as  the  law  of  the  case,  that 
the  plaintiff  was  entitled  to  recover  *  *  only  raises  the  question  whether, 
upon  the  facts  astound,  the  law  has  been  properly  decided  (Belknap  v.  Sealey, 
4  Keman,  148.    See  Rule  36). 

As  to  notice  of  the  judgment  see  in  note  to  §  332,  post. 

d.  The  court  have  the  power  to  allow  exceptions  to  be  filed,  nunc  pro  tune, 
after  the  ten  days  allowed  therefor  have  expired  (Sheldon  v.  Wood,  14  How.  18 ; 
Ooe  V.  Ooe,  14  Abb.  87 ;  BorUe  v.  MeUm,  id.  228).  But  leave  given  to  make  a 
case,  does  not  extend  the  right  to  take  exceptions  beyond  the  ten  days  (Beaeh 
V.  Cfregory,  3  Abb.  78,  affirming  2  id.  208 ;  see  Sails  v.  Butler,  27  How.  133 ;  and 
the  case  or  exceptions  will  not  usually  be  resettled  so  as  to  allow  exceptions 
to  be  inserted  which  were  not  taken  within  that  time,  and  especially  not  if  an 
argument  on  the  case  or  exceptions  has  been  had  (Beaeh  v.  Raymond,  1  Hil- 
ton, 201).  After  the  decision  of  an  appeal  by  the  court  in  banc,  the  unsuo- 
cessfiil  party  cannot  be  allowed,  for  the  purpose  of  an  appeal  to  the  court  of 
appeals,  to  insert  exceptions  not  appearing  in  the  case  upon  which  the  appeal 
to  the  general  term  has  been  decided.    (Id,) 

e.  Review  of  Judgment — "  In  order  to  review  the  judgment  after  trial  by 
the  court,  a  case  must  always  be  made.  In  settling  this,  the  code  impera- 
tively reduires  a  statement  of  the  facts  found  by  the  judge  and  his  conclusions 
of  law.  The  party  who  prepares  the  case  shoidd  insert  this  statement,  which, 
like  any  other  part  of  the  case,  will  be  subject  to  amendment  by  the  other 
party,  and  settlement  by  the  judge.  If  it  be  desired  to  review  any  conclusion 
of  fact,  the  case  will  contain  the  evidence  bearing  upon  that  conclusion.  It 
will  also  contain  the  exceptions  taken  during  the  trial,  and  those  taken  after 
the  judgment,  to  the  final  conclusions  of  law.  The  case,  if  served  within  the 
ten  days,  will  be  of  itself  a  compliance  with  the  first  clause  of  the  section,  and 
no  other  exceptions  will  be  required  to  satisfy  that  clause.  If  not  served 
within  ten  days,  Uieh  a  formal  exception  must  have  been  made  and  served 
within  that  time,  as  the  authority  for  inserting  it  in  the  case  afterwards  pre- 
pared ;  and  any  exception  which  appears  in  the  case  as  settled,  will  be  assumed 
to  have  been  made  in  due  time  "  (aunt  v.  Bloomer,  3  Keman,  341 ;  12  How. 
567 ;  Johnson  v.  WhiOock,  3  Keman,  844 ;  12  How.  571). 

/.  In  settling  the  case  the  facts  found  and  the  conclusions  of  law  must  be 
'iMMLrately  stated  (id.,  and  see  OUchrist  v.  Stevenson,  7  How.  278). 
Bee  Appeal  from  judgment  on  report  of  referee,  post. 
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«stebliah  findings  of  ikct  differat  from  tbe  £m^  found  by  th&  court  or  iiefltee^ 
who  tried  the  cause,  such  findingof  hcta  should  be  made  part  of  the  record 
{dmith  T.  Orant^  17  How.  881).  Where  such  a  case  is  seat  back  to  the  general, 
term  from  the  court  of  appeals  foif  re-settlement,  the  general  term  has  no  power 
to  send  it  to  the  special  term  or  referee  for  re-settlement  and  re:«tatement.  of 
the  Ihcts  found  by  the  Judge  or  referee.  The  court  of  appeals  should  be  for- 
nished  with  the  same  acts  as  those  on  which  the  general  term  based  its  judg- 
ment. (Id,)  Where  the  frets  aa  found  at  the  general  term  haye  not  been 
stated  in  the  record  in  pursuance  of  rule  88,  the  general  term  in  its  discretion 
has  the  right  and  will  allow  such  settlement  upon  terms.    (SL) 


[224.]  (Am'd  1849, 1851.)  Proceedings  upon  Jud^ 
ynent  on  iasite  of  law. 

On  a  judgment  for  the  plaintiff  npon  an  issue  of  law,  the 
plaintiff  may  proceed  in  the  manner  prescribed  by  the  first 
two  subdivisions  of  dection  two  hundred  and  forty-six,  upon 
the  failure  of  the  defendant  to  answer,  where  the  summons 
was  personally  served.  If  judgment  be  for  the  defendant, 
upon  an  issue  of  law,  and  if  taking  of  an  account  or  the  proof 
of  any  fact  be  necessary  to  enable  the  court  to  complete  the 
judgment,  a  reference  or  assessment  by  jury  may  be  orderedi 
as  in  that  section  provided. 

See  note  to  §  246,  ariite. 
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diall  have  the  same  power  to  preserve  order,  and  pnnish  all 
violations  thereof  upon  ench  trial,  and  to  compel  the  attend- 
ance of  witnesses  before  them  by  attachment,  and  to  pnnish 
them  as  for  a  contempt  for  non-attendance  or  refusal  to  be 
sworn  or  testify,  as  is  possessed  by  the  court.  They  must  state 
the  facts  found  and  the  conclusions  of  law  separately  ;  and 
their  decision  must  be  given  and  may  be  excepted  to  and  re- 
viewed in  like  manner,  and  with  like  effect  in  all  respects,  as 
in  cases  of  appeal  under  §  268 ;  and  they  may  in  like  manner 
settle  a  case  or  exceptions.  The  report  of  the  referees  upon 
the  whole  issue  shall  stand  as  the  decision  of  the  court,  and 
judgment  may  be  entered  thereon  in  the  sam'e  manner  as  if 
the  action  had  been  tried  by  the  court.  When  the  reference 
is  to  report  the  facts,  the  report  shall  have  the  effect  of  a  special 
verdict. 

When  the  case  on  appeal  shall  have  been  heard  and  decided 
at  the  General  Term,  upon  the  report  of  the  referee  and  ex- 
ceptions without  a  case  containing  the  evidence,  the  decision 
may  be  reviewed  in  like  manner  on  appeal  to  the  Court  oi 
Appeals.  If  the  judgment  be  reversed  at  the  General  Term 
and  a  new  trial  ordered,  it  shall  not  be  deemed  to  have  been 
reversed  on  questions  of  fact,  unless  so  stated  in  the  judgment 
of  reversal ;  and  in  that  case  the  question  whether  the  judg- 
ment should  have  been  reversed  either  upon  questions  of  fact 
or  of  law,  shall  be  open  to  review  in  the  court  of  appeals. 

*  §  273.     [228.]    (Am'd  1849,  1861,  1862,  1863.)    RifereM. 
how  chosen — who  may  he  refereee — ti/mefor  making  report. 

In  all  cases  of  reference,  the  parties  as  to  whom  issues  are 
formed  in  the  action^  (except  when  the  defendant  is  an  infant 
or  an  absentee,)  may  agree  in  writing  upon  a  person  or  persons 
not  exceeding  three,  and  a  reference  shall  be  ordered  to  him 
or  them,  and  to  no  other  persons.  And  if  such  parties  do  not 
agree,  the  court  shall  appoint  one  or  more  referees,  not  more 
than  three,  who  shall  be  free  from  exception.  And  no  person 
shall  be  appointed  referee  to  whom  all  parties  in  the  action 
shall  object,  except  in  actions  for  divorce.  And  no  justice  or 
judge  of  any  court  shall  sit  as  referee  in  any  action  pending  in 
the  court  of  which  he  is  judge,  and  not  already  referred.  Un- 
less the  court  shall  otherwise  order,  or  the  parties  otherwise 

»  Amended—Ste  Appmdut. 
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stipulate,  the  referee  or  referees  shall  make  and  deliyer  a  rei>ort 
within  sixty  days  from  the  time  the  action  shall  be  finally  sab- 
mitted,-  and  in  default  thereof,  said  referee  or  referees  shall  not 
be  entitled  to  receive  any  fees,  and  the  action  shall  proceed  as 
if  no  reference  had  been  ordered. 

a.  Referee  defined.-  A  referee  is  "  a  person  to  whom  a  cause  pending  in  a 
court  is  referred  by  the  court,  to  take  testimony,  to  hear  the  parties,  and  re- 
port thereon  to  the  oonrt,  ana  upon  whose  report,  if  confirmed,  judgment  is 
entered."  (Burrell's  Law  Diet,  tit  Referee.)  When  a  specific  question  is 
reftrred  to  him,  his  office  res^nbles  that  of  a  master ;  when  the  whole  issue  is 

*  referred  to  him,  he  takes  the  place  of  the  court  (Qraces  y.  Blanehard^  3  Code 
Bep.27;  4 How.  808). 

b.  Reference  defined. — A  reference  is  a  legislatiye  substitute  for  a  trial  by 
Jmy  (12  Johns.  218).  Where  a  rule  of  court  was  entered  by  consent  of  the 
parties,  referring  the  cause  to  three  referees  "  to  hear  and  determine  the  mat- 
ters in  controversy;  on  legal  and  equitable  principles,*'  it  was  held  that  such 
reference  took  the  cause  out  of  court,  was  in  fiict  an  arbitration,  and  that  the 
report  of  the  referees  was  an  award  (BIutU  v.  WhUn^,  3  Sand.  4). 

c  Conseiit  to  refer. — ^An  attorney  retained  to  defend  an  action  has  an  im- 
l^ied  authority  to  consent  to  a  reference  (Smiih  y.  Troup,  18  Law  Jour.  Rep. 
290,  G.  P.).  The  consent  should  be  "  written:'  It  may  be  written  by  the 
parties  or  their  attorneys,  or  by  the  clerk  entering  their  consent  in  the  min- 
utes, or  by  the  referees  in  their  minutes,  such  consent  being  made  before 
them  (Leamrofi  y.  FonHer,  7  How.  259).  But  the  necessity  of  a  written  con- 
sent to  refer  may  be  waiyed,  and  such  waiyer  -may  be  by  parol,  or  by  thepar- 
tles  proceeding  with  the  reference  (KecUor  y.  UUter  Piank  Road  Co,^  7  How. 
41 ;  see  note  to  8  Abb.  171). 

d.  By  a  rule  of  the  supreme  court  in  the  first  district,  adopted  Noyember, 
1856,  it  is  ordered :— *'  A  referee  can  in  no  case  be  nominated  by  a  party  un- 
less all  the  parties  agree  upon  a  suitable  person.  No  such  agreement  9an  be 
made  where  an  in&nt  or  an  absentee  is  a  party,  nor  where  a  diyorce  is  sought 
by  or  against  a  married  woman.  The  agreement  when  alleged  must  be  evi- 
denced by  writing  signed  by  the  parties  or  their  attorneys.  No  referee's 
name  should  be  inserted  in  any  proposed  order  xmless  accompanied  b^  such 
agreement  If  inserted  otherwise,  the  court  will  not  strike  it  out,  nor  in  any 
manner  act  on  the  proposed  draft  order  "  (18  How.  846). 

0.  In  an  action  referrable  onl^  by  consent,  a  stipulation  was  signed  by  the 
attorneys  of  both  parties,  refernng  the  cause  to  M,  and  an  order  was  made 
on  defendant's  motion,  and  on  filing  the  stipulation,  referring  it  to  I,— held 
that  the  plaintiff  had  a  right  to  disregard  the  order  entirely,  and  proceed  as 
if  no  consent  to  any  reference  had  been  giyen  (Haner  y.  BlisSy  7  How.  246> 

/.  Reference  by  oompulsion— In  what  oases. — §  271,  subd.  1.  The  re- 
yised  statutes  proyided  that  wheneyer  a  cause  should  be  at  issue,  and  it 
ahould  appear  that  the  trial  of  the  same  would  require  the  examination  of  a 
long  account  on  either  side,  the  court  might,  on  the  application  of  either  party, 
or  without  such  application,  order  such  cause  to  be  referred  to  three  imparr 
tial  and  competent  persons  (2  R  S.  884,  §  89).  Under  this  proyision,  it  was 
held,  that  a  reference  was  strictly  proper  only  in  the  cases  of  accounts  exist- 
ing between  the  parties ;  and  that  where  there  was  no  account,  in  the  ordin- 
aijr  acceptation  of  the  term,  the  cause  could  not  be  referred,  although  there 
might  be  many  items  of  diunage  (6  HUl,  878V  It  was  always  regarded  as  a  pro- 
ceeding applicable  only  to  what  were  formerly  known  as  actions  of  assumpsit,  or 
debt  on  simple  contract,  although  it  was  hela  possible  that  a  reference  might  be 
ordered  in  what  was  formerly  Known  as  an  action  of  coyenant  (19  Wend.  108 ; 
9id,  480  ;  6  id,  508).  An  action  upon  a  policy  of  insurance  against  fire  was 
allowed  to  be  referred,  where  the  controyersy  between  the  parties  related 
solely  to  items  of  li^uiy,  and  the  amount  of  loss  sustained  by  the  assured 
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(1  HalL  5^).  But  a  reftr^ace  waft  refuM  ip  ^^U  an  ac^,  wl^er^  i^  de- 
rence  charged a.fr^udon  the  part  of  the  insured  (Lepy  v.  BTookiifn  Firp.  Xn». 
Co.,  26  Wend.  687 ;  Preeman  r.  AtianUe  Mut.  Ins.  Co.,  13  Abb.  \H ;  but  see 
eontrcki  Lewik  y.  Irwig  Fire  Ins.  Co.,  15  Abb.  808,  note),  and  where  a^  aqtion  mtB 
brought  to  recover  back  money  alleged  to  have  been  fraudulently  charged  m  an 
account  between  the  parties,  the  issues  inyolvinj^  a  long  account  a  reference  waa 
ordered  {SheUUm  y.  Wood,  1  Code  Rep.  K.  S.  1 18 ;  8  Sand.  780).  And  the  fiict  that  an 
order  of  arrest  has  been  obtained  in  the  action  will  not  prevent  the  court  or- 
dering a  reference  (AUx^  v.  Oarda,  16  Abb.  8(J3).  Nor  would  eveiy  matter 
ofaccount  be  allowed  to  be  referred,  as  where  there  there  but  four  xt^ms  of 
account  (10  Wend.  677 ;  and  see  ffarris  t.  Jfec^d,  16  Abb.  267  and  in&^).  Ah- 
tions  of  tort  were  not  referable  (19  Wend  108).  The  class  of  actions  in  whi^ 
the  court  can  order  the  whole  action  to  be  tried  by  the  referee,  without  tjb^ 
consent  of  either  party,  is  enlarged  by  the  code,  but  the  fisict  which  waiTaf)yt0' 
the  exercise  of  the  power  is  the  same  no%v^  as  wnen  the  revised  statutes  nifxipip 
gave  the  authority  to  refer  {McCuWmgh  v.  Brodk,  18  How.  846 ;  6  Du^er.  6yj9  ; 
Cameron  v.  Freeman,  10  Abb.  882 ;  18  How.  810).  In  an  action  ag^in^t  ^ 
sheriff  for  a  false  return  and  for  not  satisfying  an  execution  out  of  th^  V^l^ 
erty  in  his  hands  under  an  attachment,  an  order  to  refer  was  denied  bepaus^ 
the  action  sounded  in  tort  and  did  not  require  the  examination  of  an  acpounit 
in  the  ordinary  acceptation  of  the  term  ac(mknt  {Dewey  v.  FieUd^  18  How.  4^S^ 

a.  An  action  based  on  carelessness  or  negligence  cannot  be  referred,  al- 
though it  may  become  necessary,  in  the  course  of  the  trials  to  examine  i^ 
a  large  number  of  items  constituting  the  pltuntifiTs  claim  for  damges  (M^ifcuh 
ter  v.  Booth,  8  Code  Rep.  Ill  ;  4  How.  427).  The  action  was  for  an  injury  tp 
the  property  of  the  plaintiff,  by  reason  of  the  alleged  negligence  of  the  defen- 
dant's servant,  and  the  plaintiff  upon  an  affidavit  that  the  trial  would  involve 
a  long  account,  moved  for  a  reierence.    The  motion  was  denied.  (Id.) 

b.  Although  in  an  action  for  an  account  between  partners,  the  question  of 
partnership  or  no  partnership  when  in  issue,  is  a  proper  one  to  be  decide^ 
by  a  juiy,  yet  where  it  is  so  connoted  with  the  accounts  of  the  firm  tha|;  a 
^11  statement  of  the  accounts  will  require  an  examination,  there  the  cauff 
should  be  referred  (MiUs  v.  ThurtSby,  11  How.  118 ;  and  see  Palmer  v.  Btmikff^^ 
18  a.  868 ;  Ja/6k»on  v.  Be  Foreei,  14  id.  81 ;  see  however  Camion  v.  FreeoM,, 
18  How.  810 ;  Graham  v.  Chiding,  7  How.  260). 

c.  A  reference  can  only  be  compelled  where  the  court  ca^  a^e  from  tfk» 
pleadings  and  proceedings  that  the  trial  mu^t  neees^irily  involve  the  examilk- 
ation  of  1^  Ions;  account  on  either  side  (KeelerY.  Potighkeepm  Piank  Bood  Ctow 
10  How.  11 ;  Sharp  v.  Mayor  of  N.  7.,  18  How.  218 ;  Cameron  v.  Freemk%  m 
How.  810 ;  10  Abb.  882 ;  Kennecfy  v.  ShiUon,  9  Abb.  157,  note ;  1  Hilton,  546). 
It  is  not  enough  that  the  examination  of  such  an  account  may  become  iajr 
portant  collaterally,  for  the  purpose  of  establishing  some  other  issue.  (Id.) 

d.  An  action  to  recover  compensation  for  endorsing  notes  for  defendanlfa 
accommodation,  is  properly  referable,  as  requiring  the  examination  of  a  lon^ 
account,the  case  not  involvmg  any  difi^ult  question  of  law  (Maeterton  v.  How^, 
10  Abb.  118). 

e.  One  bill  of  goods,  containing  fifty  items,  delivered  at  on^  time,  is  in  &ot» 
but  one  item  (-Sw/f  V.  WeUs,  2  liow.  79;  MiU&ry.  Hooker,  id  171;  Stewart  ^^ 
EhoeU,  8  Code  R  119 ;  Harris  v.  Mead,  16  Abb.  267).  Where  the  alleged  long 
account  consisted  of  the  examination  of  items  or  damage  sustained  by  the 
plaintiff  by  reason  of  the  false  representations  of  the  ddendante,  which  in- 
duced the  plaintiff  to  make  certam  outlays  for  establishing  a  soap  &ctojy, 
the  motion  was  denied  (MeCuUough  v.  Brod^,  18  How.  846 ;  6  Du^^,  669). 

/.  Where  a  cause  involves  the  examination  of  a  long  account,  it  is  no  suffi- 
cient objection  to  granting  a  motion  for  a  reference  that  tbe  cau89  has-  once 
been  tried  by  a  jury  (Broton  v.  BroMmo,  8  How.  176 ;  1  Duer,  686).  Where 
the  necessity  of  examinmg  a  long  acoount  depends  upon  the  decision  of 
another  issue  in  the  action,  as  wJieUier  a  partnersliip  existed  a  reference  wiil 
not  i>e  ordered  until  that  issue  has  been  first  tried  (Qrahaiv^  v.  Oolding^  T 
How.  260).    But  wher^  the  questioa  whether  there  waa  a  partnership,  or  no^ 
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coak)  oAly  be  soswered  by  tni  going  into  the  aooomits,— the  plaintiff  bein? 
entitled  to  be  a  psrtner  an  his  brmging  into  the  biislnees  a  certain  amount  m 
capital,  and  he  insidted  that  he  had  done  so,  and  that  the  books  show  it, — 
there  the  reference  was  ordered  (lb. ;  see  f^mi£k  v.  DodA,  8  E.  D.  Smith,  348 ; 
OaiMTcn  y.  Fretfmm^^  18  How.  310). 

a.  Cades  witldn  Snbd.  2  of  S  2TL— It  seems  there  may  be  a  reference  of 
ainy  specific  question  in  any  action  where  the  taking  of  a  long  account  is  neces- 
sary (Bowman  v.  Shsldan,  1  Duer,  607).  Thus  in  an  action  by  an  attorney  to 
reeoVer  compensation  for  servic^  there  was  on  plaintiff  *s  motion  a  reference 
to  adjust  the  bills  of  costs  sued  upon.  (M.)  A  reference  will  not  be  com- 
pellea  in  such  a  case  (see  Pbx  y.  inxs,  24  How.  409).  And  where  on  a  cause 
behig  submitted  to  the  court,  ft  appears  that  the  plaintiff  is  entitled  to  have 
an  account  taken,  but  there  are  questions  of  fact  material  to  the  taking  of  the 
final  accotmt  that  must  be  settled  hj  testimony,  the  cause  will  be  referred  to 
a  referee,  to  find  the  facts  upon  the  issues,  and  upon  such  finding  to  state  the 
account  between  the  parties  ( Van  Zant  y.  GM,  10  How.  848).  A  reference  was 
ordered  at  general  term  after  a  yerdict  subject  to  the  opinion  of  the  court  to 
ascertain  the  amount  of  damages  in  an  action  on  a  policy  of  iqsurance  ( Wood- 
ruff r  Chmmerdal  Mut,  Ins.  Oo.,  2  Hilton,  130 ;  and  see  ihien  y.  RiOffir  Fire 
Im.  Co.,  6  Abb.  68). 

b.  Where  at  the  trial  after  certain  eyidence  was  giyen  it  was  stated  by  the 
plaintiff's  counsel  that  the  plaintiff's  account  amomited  to  between  (500  and 
i600,  but  no  proof  was  glyen,  the  court  ordered  judnnent  for  the  plaintiff  for 
$750  subiect  to  the  opinion  of  the  general  term,  and  in  case  the  general  term 
sust^nea  the  plaintifirs  right  of  action,  then  a  reference  was  ordered  to  ascertain 
their  damages,  held  that  the  course  pursued  at  the  trial  was  irregular.  That 
a  cause  cannot  be  tried  before  a  jury  in  part  and  partly  before  a  jeferee  after- 
wards to  be  appointed.  In  a  case  where  the  propriety  of  a  reference  is  dis- 
closed on  the  trial  the  cause  may  properly  be  withdrawn  from  the  jury,  bat 
should  be  so  altogether  (Buchanan  y.  Ghseuibroughy  5  Duer,  238). 

c  Cases  within  Sabd.  3  of  §  271. — ^This  subdiyision  is  intended  to  pro- 
yide  for  references  in  cases  where  questions  of  facX  should  arise,  upon  colla- 
teral matters  in  the  cause,  m  any  any  stage  of  it,  and  not  to  those  questions  or 
issues  of  fact  which  are  made  by  the  pleadings.  *  *  As,  for  instance, 
Whether  an  iigunction  has  been  yiolated,  or  the  party  is  in  contempt,  for  any 
cause  alleged,  the  numerous  questions  which  arise  on  motion,  and  m  relation 
to  the  execution  of  the  orders,  decrees,  and  process  of  the  court,  and  also  upon 

ritions  during  the  progress  of  a  cause  (PUj^g  y.  Mung&r^  8  Barb  9 ;  2  Code 
17).  A  reference  was  ordered  on  a  motion  to  discharge  fh>m  arrest  (Barron 
y.  Sandford,  14  How.  448 ;  6  Abb.  820,  note  ;  SUUe  y.  PSmer,  7  Abb.  181).  On 
a  motion  to  satisfy  a  judgment  (Meyer  y.  Lent,  7  Abb.  225 ;  16  Barb.  530 ;  Pen- 
dleton y.  Weed^  17  N.  Y.  72),  or  to  cancel  a  judgment  entered  on  confession  (Dwight 
y.  8t.  John,  25  N.  T.  203).  On  a  motion  against  an  attoro^  for  not  paying 
moneys  collected  (Barber  y.  Case,  12  How.  361).  On  a  motion  to  enter  a  docket 
iectired  on  appeal  (Mann  y.  Be^mum,  2  Abb.  411) ;  and  on  a  motion  to  set 
aside  a  judgment  against  a  lunatic  (DenuU  y.  Leonard,  19  How.  140). 

d.  It  is  the  duty  of  a  referee  appointed  to  take  eyidence,  to  take  all  that  is  of- 
fered and  leaye  it  to  the  court  on  the  hearing^of  the  matter,  to  determine  what 
is  ox,  '-\  not  competent  (Boati  y.  Wmami,  23  How.  898 ;  14  Abb.  70). 

4.  Where  there  has  been  a  reference  under  this  subdiyision,  eyery  question 
depending  not  on  the  facts  found,  but  on  error  in  the  proceedings  on  the  tnai 
or  in  the  determination  of  the  facts,  must  be  raised  by  exception,  and  there 
can  be  no  reyiew  in  the  court  of  appeals  of  the  correctness  of  the  determina- 
tion of  the  facts  (MartihiM  y.  Brm£h,  20  N.  Y.  251). 

Referenoe  In  special  prooeediiigs : 

/.  in  a  proceeding  onder  the  act  to  facilitate  the  closing  up  of  losolyent 
and  dissolyed  mutual  insurance  companies  (SandM  y.  TiSmnghijuA,  24  How. 
485). 

•i^.  To  fl^Oe  dtiam  against  exeootore  (Ooe  y.  Ow,  87  Barb. 
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a.  To  determine  appeals  from  CommissionerB  of  Highways  (The  PmpU  t. 
ABnighi,  14  Abb.  805 ;  Ths  People  v.  Van  Aletyns,  82  Barb.  181). 

b.  To  take  an  account  or  on  dissolution  of  Joint  stock  company  (see  JT^fc^om 
Y.  Clark,  22  Barb.  819). 

c.  Equity  oauseB. — On  the  practice  of  referring  causes  equitable  in  their 
nature,  (see  Elmore  v.  Thomas,  7  Abb.  70;  McMahon  v.  AUen,  10  How.  884; 

Draper  v.  Day,  11  How.  489 ;  Stevenson  y.BuxUm,  15  Abb.  852) 

d.  Order  for  roferenoe  necessary.— A  reference  cannot  be  had  without  an 
order  of  the  court ;  and  although  the  parties  may  agree  upon  a  suitable  per- 
son to  act  as  referee,  the  court  must  be  satisfied  Uiat  the  selection  made  is  a 
proper  one.  A  referee  who  proceeds  in  a  cause  by  virtue  of  an  appomtment  by 
stipulation  of  the  parties  merely,  acts  without  authority  (Litchfield  y.  BurweU, 
6  How.  841).  But  where  on  a  written  stipulation  td  refer  to  a  referee  named, 
upon  which  no  order  was  entered,  the  cause  was  tried  before  such  referee, 
referee,  a  report  was  made,  and  judgment  entered  thereon,  it  was  held  that 
neither  party  could  attack  the  judgment  for  defects  in  the  appointment  of  the 
referee  (WKalen  v.  Superv.  of  Albany,  6  How.  278 ;  and  Luddington  v.  Ttft,  10 
Barb.  448 ;  8  Abb.  168).  [An  order  on  the  stipulation  might  in  such  a  case  be 
entered  nuno  pro  tunc.] 

e.  At  what  stage  of  the  cause  order  for  reference  to  be  applied  for.— 
The  order  for  reference  cannot  be  applied  for  until  after  issue  (8  Cow.  889), 
nor  until  the  r-ausei  is  ready  for  trial  as  to  all  the  defendants  (£!(n0A:»n«  y.  Avery, 
32  Barb.  551).  Issue  is  joined  immediately  on  the  service  of  an  answer  not 
constituting  a  counter-claim,  or  on  the  service  of  a  reply  to  a  counter-cl^m. 
The  making  the  motion  need  not  be  delayed  to  ascertain  if  either  party  intends 
to  amend  (Uu^son  v.  Whalon,  1  Code  Rep.,  N.  S.  27 ;  Enosy,  Thomas,  2  Code 
Rep.,  128).  But  it  should  be  made  before  notice  of  trial,  or  the  moving  party 
may  be  subjebted  to  costs  of  his  opponent  in  preparing  for  trial  (5  Cow.  269). 

'  /.  The  neglect  of  the  parties  to  move  for  a  refei^nce  does  not  deprive  the 
court  of  the  power  to  order  a  reference  (Ohureh  v.  Freeman,  16  How.  297 ; 
(/Brien  v.  Bowes,  4  Bosw.  661). 

g.  Motion  for  order  of  reference,  Papers  on. — Where  parties  do  not  con- 
sent, the  reference  is  to  be  obtained  by  motion  at  special  term.  The  motion 
is  non-enumerated.  (Rule  40V  It  must  be  founded  on  affidavit.  The  affida- 
vit need  not  state  the  place  of  trial  named  in  the  complaint  (2  Cow.  448 ;  7  ib. 
478).  But  must  state  that  issue  has  been  joined  (2  Cow.  84);  and  that  the  trial 
of  the  action  will  require  the  examination  of  a  long  account,  and  not  involve 
the  examination  of  difficult  questions  of  law;  or  that  the  reference  is  neces-  ' 
sary  to  carry  a  judgment  or  order  into  effect  The  affidavit  must  be  made  by 
the  party  himself,  and  not  by  the  attorney,  unless  a  trafficient  excuse  for  the 
omission  is  shown  (Mesiek  v.  Smi^,  2  How.  7 ;  Boss  v.  Beeeher,  ib.  157 ;  Liiile  v. 
Biffdow,  ih.  164;  CoUon  v.  McOuOough,  ib.  165;  4  Hill,  548).  The  affidavit 
need  not  state  that  the  investigation  will  not  require  the  decision  of  difficult 
questions  of  law ;  that  will  be  presumed,  unless  and  until  it  is  made  to  appear 
otherwise  by  the  opposing  affidavits  (Barber  v.  OramweU,  10  How.  851).  The 
movinff  papers  should  name  the  person  or  persons  proposed  as  referee  or  re- 
ferees (1  Caines'  R  7, 149).  It  is  usual  to  name  three,  but  the  court  may  ap- 
point one  or  more  refees,  not  exceeding  three.  On  a  motion  to  refer  to  "  A. 
B,,"  naming  only  one  referee,  it  was  held  that  the  motion  should  have  been  to 
refer  to  three  persons,  naming  them  in  the  notice,  and  the  notice  was  denied 
(OoU  V.  Oieen,  7  Hill,  155). 

h.  Cross^notions  for  an  order  for  i:eferenoe.  Joint  reference. — Where 
both  parties  move  for  a  reference,  the  motion  of  the  party  giving  notice  is  en- 
titled to  a  preference  (1  Wend.  15).  And  in  cross-actions,  where  cross-appli- 
cations are  made  for  a  reference,  a  joint  reference  will  be  ordered,  and  the 
referees  authorized  to  hold  their  meetings  so  as  to  accommodate  both  parties 
(4  Wend.  198). 

i  Opposing  motion  for  order  of  reference.— In  opposition  to  the  motion, 
it  may  be  shown,  by  affidavit,  that  difficult  qoestionB  of  law  will  ftrisf  (3  Johns* 
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[}a8.  403;  2  Gaines*  R  851 ;  3  Johns.  87^  as  the  party  is  adyiaed  by  coun- 
»!,  and  verily  belieyes  (1  Gaines'  R  149).  And  if  it  clearly  appear,  that  diflEi- 
;ult  qncstions  of  law  will  arise,  the  motion  will  be  denied  (1  How.  168J.  But 
it  is  not  enough  to  state,  generally,  that  questions  of  law  will  arise ;  it  must 
t)e  made  to  appear  to  the  court  what  the  points  of  law  are,  so  that  it  can  judge 
iv^hether  they  are  material  and  difficult,  and  will  necessarily  arise.  And  the 
3ourt  must  bo  satisfied  that  they  will  be  questions  of  real  difficulty  (5  Gow. 
123),  otherwise  the  motion  will  be  granted  (Dmey  v.  Field,  13  How.  430).  If 
the  cause  is  not  in  readiness  for  trial  as  to  all  the  defendants  it  is  not  referable, 
md  the  objection  should  be  taken  on  the  motion  to  refer,  it  cannot  be  tak^n 
afterwards  (HawkiTU  y.  Awry,  32  Barb.  551). 

a.  It  is  no  sufficient  objection  to  an  order  of  reference,  that  the  case  has 
t)een  tried  by  a  jury  {Brown  y.  Bradshaw,  8  How.  176 ;  1  Duer,  635). 

h.  No  appeal  from  order  for  reference. — In  an  action  in  which  the  court 
tias  power  to  order  a  reference,  no  appeal  lies  from  an  order  ordering  a  refer- 
mce  (Gray  y.  Fox,l  Gode  Rep.  N.  a  334 ;  UbtdeU  y.  Root,  3  Abb.  142 ;  1  Hilton, 
173;  Bryan  y.  Brennon,  7  How.  359;  amiih  y.  Dodd,  3  E.  D.  Smith,  848; 
Kennedy  y  ShiUon,  9  Abb.  157  noU ;  1  Hilton,  546 ;  the  People  y.  fiawt,  13 
ibb.  204 ;  Dean  y.  Empire  State  Miit.  Im.  Co.,  9  How.  69 ;  see,  howeyer, 
Oram  v.  Bradford,  4  Abb.  201 ;  Whitaker  y.  Detfosse,  7  Bosw.  678 ;  ffarri$ 
7.  Mead,  16  Abb.  257).  And  in  no  case  can  a  party  appeal  from  the 
)rder  after  proceeding  to  trial  under  it  ( UbedeH  y.  Boot,  supra). 

6.  Amendment  cifter  an  order  for  reference,  effect  ot — Where,  after 
m  order  made  to  refer,  the  defendant  obtained  leaye  to  amend  by  setting  up 
i  counter-clfum,  Harris,  J.,  on  making  an  order  allowing  the  amendment,  ob- 
teryed,  "It  would  haye  been  proper  had  either  party  desired  it,  to  yacate  the 
>rder  of  reference"  (Beard^  y.  Stoder,  7  How.  395  >.  See  Changing  referee,  ii\fixL 

d.  Divorce  cases. — Where  in  an  action  for  a  diyorce  there  was  a  written 
stipulation  to  waiye  a  jury  trial,  and  consenting  to  a  trial  by  a  referee,  and  an 
)rdcr  of  reference  reciting  the  filing  of  such  stipulation  had  been  entered  re- 
erring  it  to  a  referee  to  take  the  eyidence  and  report  same  to  the  court 
rhe  ^LTties  both  appeared  before  the  referee— a  motion  to  confirm  the  re- 
bree's  report  was  denied  on  the  ground  that  the  the  cause  had  been  irregularly 
^ferred :  the  reference  should  haye  been  of  the  issues  {Didddl  y.  DtddeB,  8 
ibb.  167). 

e  Reference  to  take  an  aoooont — ^Where  a  reference  is  made  to  a  re- 
'eree  simply  to  take  and  state  an  account,  he  is  a  mere  substitute  for  a  matser 
n  chancery,  and  must  conform  to  that  practice,  as  the  supreme  court  has  not 
nade  any  rules  in  respect  to  the  taking  and  stating  of  accounts  in  equity 
»ses  {Palmer  y.  Palmer,  18  How.  863 ;  Ketchwrn  y.  Clark,  33  Barb.  319 ;  see  7 
ibb.  70).  The  decision  of  the  referee,  when  confirmed  by  the  courts  is  ree 
kgudieaia  {Demareet  y.  Daig;  11  Abb.  9). 

/.  VHio  will  be  named  aa  referees.  Referees  to  be  reaidents  of  the 
)oant7.*-If  no  objection  is  made  to  the  referees  named  m  the  notice  (where  there 
kre  three),  they,  or  one  or  two  of  them,  will  be  appointed.  But  if  the  parties  dis- 
Lgree,  probably  each  party  will  be  allowed  to  name  one,  and  tbn  court  will 
lame  a  third.  The  referees  should,  in  all  cases,  be  taken  fh>m  the  county 
lamed  in  the  complaint  as  the  place  of  trial  (11  Johns.  406 ;  7  Wend.  483). 

g.  Changing  referee.— The  reversal  of  a  judgment  on  a  report  of  a  a  re- 
^ee,  on  a  question  of  law,  is  no  ground  for  sending  the  case  to  a  new  referee ; 
>therwise  if  the  reversal  be  on  a  question  of  fact  (BilUnge  y.  Vanderbrek,  16 
3ow.  395;  6  Abb.  318;  Sehermerhom  y.  Van  Alan,  18  How.  83).  Whore, 
)endin^  a  reference,  the  court  allowed  an  amendment,  it  ordered  the  hearing 
o  contmue  before  the  same  referee,  and  that  the  testimony  taken  might  apply 
o  the  amended  pleadings  (Tamer  y.  ffiUerhne,  14  How.  331 ;  see  Beardaley  y. 
^towr,  7  How.  395;  and  see  BritUngham  y.  Stevens,  1  Hall,  879).  In  Perry  y. 
Woore  (3  £.  D.  Smith,  83),  the  court  set  aside  the  report,  with  a  direction  to 
he  referee  to  take  further  testimony  and  report  specially.  The  referee  being 
mimpeached,  the  court  would  not  remove  him,  on  the  defendant's  motion, 
br  the  reason  that  he  and  the  plaintiffs  attorney  were  occupants  of  the  same 
>ffice ;  this  ground  of  objection  having  been  known  to  the  defendant  when  he 
consented  to  the  appointment 
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a.  Where  after  a  XxM  bdbre  a  i^f^ee  a  n€!w  trial  la  tvrdered,  it  ia  not  usual 
to  send  the  case  bads  to  the  satne  referee  The  geBcral  practice  is  to  vacate 
the  order  of  reference,  and  either  refer  the  cause  to  a  new  l^eree  or  retain  it 
in  court  (STiarp  v.  Mayor  cfN.  F.,  81  Barb.  679 ;  and  see  Murphy  v.  Wiv/ikester, 
35  Barb,  on  page  620).  But  whe^er  or  not  the  cause  shall  be  sent  back  to 
the  same  referee  is  in  the  discretion  of  the  court,  and  the  decision  on  this 
point  is  not  reviewable  (td).  K  the  cause  is  one  referable  only  by  consent, 
the  court  cannot  send  it  to  a  new  referee  unless  by  consent  (tti). 

b.  On  reversing  a  judgment  on  a  trial  before  a  referee  the  sufperior  court  of 
S[ew  York  always  vacate  the  order  of  reference.— [iSi.] 

c  Death  of  referee.— On  the  death  pending  a  reference  of  two  out  of 
three  referees^it  is  a  matter  of  course  to  vacate  Uie  order  of  reference  (EmfMt 
V.  Janwr«,  23  How.  800). 

d.  Effect  of  order  of  reference. — ^The  order  does  not  involve  the  merits 
It  merely  determines  the  mode  of  trial  {Bryan  v.  Branmrn^  7  How.  859).  It 
does  not  preclude  the  defendant  from  objecting  at  the  hearing  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  (lb.)  T^e 
action  and  the  parties  remain  in  court  for  everypurpose  except  the  trial,  not- 
withstanding the  order  of  reference  (holmes  v.  JSwcum^  6  id.  218;  1  Code  Rep. 
N.  8.  380 ;  Matthews  v.  JmeSy  1  R  D.  Smith,  429). 

e.  Waiver  of  irregularity  in  the  appolntmetxt  of  referee. — ^AIl  irregular- 
ities in  the  appointment  of  a  referee  are  waived  by  proceeding  on  the  refer- 
ence without  objection  (Ocnnbs  v.  Wyckoff,  1  OaL  R  147 ;  Btn&uU  v.  Eaari; 
1  Code  Rep.  125 ;  see  cases  collected,  note  to  8  Abb.  171) ;  except  th»t  if  the 
court  has  no  juiisdiction  that  cannot  be  waived  (Garde  v.  Sheldon.  8  Barb. 
232).  After  waiver  of  an  irregularity  in  the  order  appointing  the  fereree,  by 
proceeding  on  the  reference  without  objection,  no  appeal  can  be  taken  from 

'  the  order  UJbedeU  v.  Boot,  3  Abb.  142 ;  1  Hilton,  173 ;  Okiflm  v.  Farmer^ $  d  Oil- 
uten'8  Bank.  25  N.  Y.  296) ;  nor  will  a  motion  to  change  the  referee  for  any 
cause  existing  at  the  time  of  the  making  the  order  be  entertained  (BilUngs  v. 
Vanderbrek,  15  How.  295 ;  6  Abb.  213). 

/  CoDBtrnction  of  order  of  reference. — Where  an  order  is  made  referring 
the  cause,  without  any  limitation,  all  the  issues,  whether  of  law  or  fact,  are 
necessarily  embraced  in  the  reference,  and  the  referees  have  power  to  report 
UDon  the  whole  issue  (BenouU  v.  Harris,  1  Code  Rep.  125 ;  Orates  v.  Blan- 
ehard,  3  ib.  25 ;  4  How.  808). 

g.  Service  of  order  for  reference..— A  certified  copy  of  the  order  should 
be  served  on  the  referee,  and  a  copy  on  the  opposite  attorney,  although  it  has 
been  held  that  service  on  the  opposite  attorney  is  imnecessary  (1  How.  198). 
llie  order  is  the  referee's  authoritv  to  act,  and  he  should  not  proceed  until 
satisfied  that  the  order  has  been  duly  entered  (Bonner  v.  MePhaU,  81  Barb. 
106). 

h.  Time  and  place  of  meeting  of  referees.- The  referees,  after  notice  of 
their  appointment,  by  service  of  a  certified  copy  of  the  order  appointing 
them,  should,  without  delay,  appoint  a  time  and  place  for  the  hearing  (2  R  8. 
884,  §  48).  The  place  of  meetinc  need  not  be  in  the  county  named  in  the 
complaint  as  the  place  of  trial  (2  Johns.  188 ;  Wheeler  v.  Maitland,  12  How.  85). 
The  appointment  of  the  time  and  place  of  hearing  may  be  by  parol  (Stevens  v. 
Strong^  8  id.  839).  K  the  attorney  of  a  party  receives  notice  of  trial  before  a 
referee,  he  is  bound  to  attend  to  it,  and  attend  at  the  time  and  place  of  hear- 
ing mentioned  in  the  notice.  Mistaken  intelligence  received  from  the  referee 
as  to  the  time  of  hearing,  may  ftumish  a  good  ^[rcnmd  for  adjouming  the  hear- 
bttg,  but  not  for  neglecting  to  attend  (Bage  v.  MM&r,  17  How.  867). 

f.  The  better  practice  is  for  the  referee  to  appomt  in  writing  a  time  and 
place  for  the  triad,  a  copy  of  which  appointment  should  be  servM  with  or  be- 
fore the  notice  of  trial.    (Id.) 

j.  A  referee  appointed  by  the  city  court  of  Brooklyn  has  no  power  to  try 
the  action  in  the  dty  of  Ifew  York  (Bonner  v.  Mel^uxil^  81  Barb.  107). 
A:.  It  is  no  objection  to  proceeding  on  the  reference,  that  parties  who  are 


Digitized  by 


Google 


§  273.]  BsnsBNOs.  497 

necessary  parties  defendant,  hare  not  been  senred  with  process  (BdwUm  t. 
Avery,  ^  Barb.  551). 

a.  'Witneases — oompelling  attendanoe  oi,  Aa— Witnesses  may  be  com- 
pelled to  attend  before  such  referees,  by  subpoenas  issuing  out  of  the  court  in 
which  such  cause  is  pending,  in  the  same  manner  and  with  like  effect  as  in 
cases  of  trials  in  such  court  (2  R  8.  884,  |  45),  and  referees  may  compel  the 
attendance  of  witnesses  by  attachment  and  punish  them  as  for  a  contempt  for 
non-attendance,  or  refusing  to  be  sworn  or  testify.  (Code,  §  272).  8emble,  a 
habeas  corpus  ad  test,  may  issue  to  procure  the  attendance  as  a  witness  before 
referees,  of  a  person  who  is  in  prison  (2  R  8.  659 ;  Manden  y.  Overburyy  86 
£ng.  Law  and  £q.  R  276). 

h.  Referee  tc  be  vwam  before  prcceeding.  —  Before  proceeding  to 
to  hear  any  testimony  in  the  cause,  the  referees  shall  be  severally  sworn 
fidthfully  and  fairly  to  hear  and  examine  the  cause,  and  to  make  Just 
and  true  report  according  to  the  best  of  their  understanding ;  which  oath  may 
be  administered  by  any  person  authorized  to  take  affidavits,  to  be  read  in  the 
court  in  which  the  suit  is  pending,  or  by  any;  Justice  of  the  peace  (2  R.  8.  384, 
%  44^  If  the  referees  ai  e  not  sworn,  the  parties  by  proceeding  in  the  reference 
without  objection  waive  the  irregularity  (Keaiar  v.  UiUer  Plank  Road  Co.  7 
How.  41).  it  seems  that  it  is  not  necessary  it  should  appear  by  the  record  that 
the  referees  were  sworn  (Seed  v.  TcUford,  10  Verm.  509 ;  Putnam  v.  Button,  8 
«.  896). 

c  Notioe  of  Trial — The  notice  of  hearing  before  a  referee  should  be 
the  same  as  on  a  trial  by  Jury  or  by  the  court,  but  the  notice  may  be  waived 
by  the  parties  proceeding  without  objection  (Wetter  v.  SchHeper,  7  Abb.  92). 

d.  Adjonnuneat. — ^To  adjourn,  all  the  referees  must  meet  (7  Wend.  584 ; 
22  ib.  687) ;  they  may  require  the  payment  of  costs  as  a  condition  to  the  post- 
ponement (§  314).  if  the  party  obtaining  the  acUoumment  refuse  to  pay  the' 
costs  the  court  will  not  award  a  precept  against  him,  nor  compel  payment  (5 
Hill,  876).  And  it  seems  that  the  onljr  remedy  of  the  opposite  party  in  Uiis 
case  is  to  proceed  at  once  to  a  hearing.  (A.)  The  referees,  however,  may 
reanire  the  party  applying  for  the  adjournment  to  stipulate  in  writing  that  in 
default  of  payment,  the  collection  of  the  costs  may  be  enforced  by  an  order  in 
the  cause,  (id)  The  court  will  not  entertain  a  motion  to  postpone  a  trial 
before  referees  on  the  ground  of  the  absence  of  a  witness ;  the  referees  must 
decide  on  the  question ;  if  they  commit  any  error,  the  court  will  correct  it  on 
motion  to  set  aside  the  report  {Langley  v.  Biekman,  1  8and..681). 

e.  The  fact  that,  on  a  trial  before  a  referee,  adjournments  were  not  formally 
made  from  one  hearing  to  the  other  does  not  render  the  proceedings  irregular, 
if  both  parties  gave  all  the  testimony  they  desired,  and  submitted  the  cause 
on  such  testimony  {Acees.  Tramit  Co.  V.  Oarrison,  9  Abb.  141 ;  18  How.  1). 

f.  Trial — ^All  the  referees  must  meet  together  and  hear  all  the  proofe  and 
allegations  of  the  parties  (2  R  8.  384,  §  46).  The  trial  is  to  be  conducted  in  the 
same  manner  as  a  trial  by  the\;ourt  (§272).  And  a  referee  has  power  to  pre- 
serve order  on  the  trial  and  punish  any  violation  thereof  (Re  Seeley  and  Jobson, 
6  Abb.,217  note).  The  authority  of  a  referee  over  the  interlocutory  questions 
presented  in  the  progress  of  the  trial,  cease  with  his  decision  of  them,  or  at 
least,  with  the  trial  itself  (AUan  v.  Way,  3  Code  R  243).  The  plaintiff  may 
submit  to  a  nonsuit  or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or  his 
complaint  be  dismissed,  at  any  time  before  the  cause  has  been  finally  submitted 
to  the  referees  for  their  decision.  In  which  case,  the  referees  report  according 
to  the  fact,  and  Judgment  may* thereupon  be  perfected  by  the  defendant  (Rule 
32).  If  after  being  duly  notified  by  the  plauitiff,  the  defendant  neglect  to 
appear,  the  referee  may  proceed  with  the  hearing  in  his  absence  (11  Johns. 
402 ;  fikephens  v.  Strang,  8  How.  339). 

*  g.  Witneoaes,' swearing,  examination  oC  credibility  of,  Ao. — Any  one 
of  the  referees  may  administer  the  necessary  oath  to  the  witnesses  produced 
before  them  for  examination  (2  R  8.  884,  §46).  On  the  hearing  the  scune 
rules  of  evidence  are  lo  be  observed  as  on  a  trial  before  a  juiy  (6  Cow.  864) ; 
\he  court  may  require  referees  to  report  their  deds&on  in  admitting  or  r^ect- 
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ing  stiy  witness,  lu  allowifig  or  oterroliHf  tfHf  qucMtoii  to  a  witness  or  tbe 
answer  thereto  ^  R  S.  384,  §  47).  The  credibility  of  a  witness  is  a  auestion 
solely  for  the  refereee  {Leam  y.  Kekeyy  7  Barb.  468).  An  objection  to  toe  com- 
petency of  a  witness  not  taken  on  t£»  trial  is  waived,    (la.) 

a.  SemUe,  one  of  three  referees  before  whom  a  cause  is- tried  cannot  be  exam- 
ined as  a  witness  on  such  trial  (Hforse  v.  Morse,  1  Code  Rep.  N.  8.  874 ;  11 
Barb.  510).    See  K^lyngs  R  12 ;  see  ante,  p.  79. 

b.  The  order  of  admitting  proof  is  in  the  discretion  of  a  referee  (Oibson  ▼. 
PearsaU,  1  E.  D.  Smith,  90) ;  as  is,  to  some  extent,  the  permitting  leading 
questions  (Beach  y.  Hammond,  2  £.  D.  Smith,  497 ;  Pears(m  y.  Fiske,  2  Hiltoa, 
146).  and  the  number  of  witnesses  to  be  examined  as  to  the  character  of  a 
witness  {Grreen  y.  Brown,  8  Barb.  119). 

0.  The  taking  or  refusing  testimony  at  an^  time  while  the  cause  is  before 
him  is  a  matter  wholly  in  the  sound  discretion  of  the  referee  (8eAermerl»m  y. 
Develin,  1  Ck)de  Rep.  1^).  After  the  cause  has  be^i  submitted,  and  the  ref- 
erees haye  retired,  they  may,  in  their  discretion,  open  the  hearing,  and  ac(}oura 
to  receiye  further  testunony  (1  Wend.  104;  Duguid  y.  Offikrie,  8  £.  D.  Smitb, 
527^  1  Abb.  145 ;  20  N.  T.  60 ;  Awwdi  y.  BaekeU,  9  Abb.  154,  note;  ICieeaui  y. 
BamiUan,  20  How.  876 ;  IMeh  y.  Brotherwn,  25  How.  407 ;  16  Abb.  884X  And 
unless  the  contrary  be  shown^  it  will  be  presumed  that  such  discretion  has 
been  properly  exercised  (1  Wend.  104).  Where  a  referee,  after  a  final  submis- 
sion of  the  cause,  ref^ised  an  application  by  the  plaintiff  to  postpone  to  produce 
further  testimony,  and  certified  that  his  refusal  was  upon  the  sole  ground  of 
his  supposed  want  of  authority  to  grant  the  plidntiff  *s  application,  the  court 
opened  the  hearing  on  terms  (Packer  y.  French,  Lalor*s  Supp.  to  Hill  and  t>6nio, 
108).  But  the  referee  may  refhse  to  hear  fhrther  testimony  after  the  case  is 
.closed  (TrimNs  y.  5^tMa,4E.  D.  Smith,  518;  Pean&n  v.  /7%«fo,  2  Hilton, 
146). 

d  As  to  the  course  to  be  pursued  by  a  referee,  where  a  witness  refhses  t6 
answer  a  pertinent  question,  w%  Burnett  y.  Pkaion,  (19  How.  580) ;  and  wbei^ 
he  refuses  to  answer  on  the  ground  that  tl&e  answer  would  criminate  him 
(FeOom  y.  WUeon,  81  Barb.  \m). 

e.  Where  a  referee  admits  eyidence  of  a  defisnoe  not  set  up  in  the  answer^ 
the  error  is  not  cured  by  a  subsequent  order  to  amend  the  answer  by  Inserting 
such  defence  (Johnson  y.  Mcintosh,  81  Barb.  267). 

/.  A  referee  cannot  receiye  eyidence  a^ahist  the  objection  of  a  party,  and 
reserye  the  right  to  himself  of  rejecting  it  at  the  conclusion  of  the  prooeedings 
(Olussman  y.  Merkd,  8  Bosw.  402). 

g.  Where  competent  eyidence  is  receiyed  subject  to  exception  and  to  fhttire 
decision  as  to  its  admissibility,  an  exception  to  this  conditional  admission  be- 
comes unayailable,  in  case  the  final  decision  is  ui  fityor  of  retaining  the  evi- 
dence (Bihin  y.  Bihin,  17  Abb.  9). 

h,  A  referee  cannot,  while  profcs^g  to  admit  eyidence  absolutely,  admit  it, 
in  fiict,  de  bene  esse,  and  then  reject  it  upon  making  up  ills  report  upon  the 
whole  case  (AUen  y.  Way,  8  Code  Rep.  248).  But  on  the  trial  the  reteree  re- 
ceiyed eyidence  of  the  declarations  of  a  third  party,  but  with  a  proyiso  that 
such  eyidence  should  be  struck  out  if  the  defendant  did  not  supply  other  pro-" 
posed  eyidence  bringine  such  declarations  home  to  the  plaintiff,  by  showing 
nis  assent  thereto,  or  adoption  thereof,  and  afterwards  the  referee  for  want  of 
such  supplemental  eyidence  struck  out  such  declarations  and  so  reported,  the 
court  would  not  interfere  with  the  report,  unles3*the  defendant  excepted  to  such 
proyisional  reception  of  the  eyidence,  or  at  the  close  of  the  case  obtained  a 
specific  ruling  thereon  and  then  excepted  (Brooks  y.  Christopher,  5  Duer,  216). 

».  Amdndmanta. — The  power  of  referees  to  allow  amendments,  extends 
only  to  such  amendments  as  the  court  may  order  on  a  trial  (see  Woodruffs. 
Harson,  32  Barb.  557,  and  note  to  §  173,  ante),  or  as  may  be  made  under  §§  169 
and  170.  The  granting  or  refusing  an  amendment,  within  the  limits  of  the 
power  of  a  referee  to  grant,  is  a  matter  within  the  discretion  of  the  referee, 
sad  his  decision  is  not  reviewable  ( Woodruff  y.  Hurson,  82  Barb.  557). 
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&  Coste.^Referee9  to  whom  the  whole  caoae  is  refsmd  may.  pais  on  the 
quefltion  of  co«t8,  where  ooets  are  discretionary  (RnurttO  r.  Morris^  1  Code 
Rep.  135;  OfWf»  v.  Blanehard,  9  id,  26;  4How.  803;  LuddingUm  t.  7M, 
10  Barfo.  448 ;  Pratt  v.  StOen,  9  Abb.  ISO ;  17  How.  311).  They  cannot  award 
costs  agidnst  an  executor  or  administrator  personally,  or  against  the  estate  he 
represents  {Menereau  y.  Byeru,  12  How.  800). 

b.  Prodaction  of  books,  Ac— A  referee  has  not  aathority  to  order  the  produc- 
tion of  books,  ACf  where  there  is  no  proyislon  to  that  effect  in  the  order  of 
reference  (Frager  v.  Phelpg,  1  Code  Rep.  N.  a  314;  3  Sand.  741).  Where  a 
referee  is  ordered  to  take  accounts,  the  referee^s  certificate  that  the  production 
of  books  and  papers  is  necessary,  will  be  regarded  as  presumptiyely  sufficient 
to  warrant  an  order  for  such  production.  The  burden  of  showing  that  Uie 
order  ought  not  to  be  made,  would  be  upon  the  adverse  party,  (lb.)  Nor 
has  a  referee  the  power  to  strike  out  a  complaint  for  any  de&ult  of  the  plain- 
tiff in  producing  papers,  &c  {Bonesteel  y.  Lynde,  8  How.  336). 
e.  Review  of  proceedings  before  referee  pending  the  reference— The  cooit 
will  not  interfere  on  motion  in  a  matter  within  the  discretion  of  a  referee  be- 
fore the  referee  has  reported.  The  party  must  wait  until  the  referee  hat 
made  his  report  and  then  moye  to  set  aside  the  report  {Schemwrhom  v.  DeD$- 
Un.  1  Code  Rep.  38 ;  see  Langley  y.  Hickman,  1  Sand.  681),  or  appeal  fi-om  the 
Judgment  thereon.  But  where  pending  a  trial  before  a  referee  he  decides  to 
allow  an  amendment  of  the  complaint,  the  defendant  may  immediately,  and 
pending  the  reference,  moye  the  court  appointing  the  referee,  at  special  tern, 
to  reyiew  such  decision  of  the  referee  (Unitm  Bank  y.  Jfott,  10  How.  114; 
Biainff$  y.  Baker,  6  Abb.  318);  and  in  (Mgy  y.  HimUngUm,  16  Abb.  884  n$tt^ 
the  court  pending  a  reference,  entertained  a  motion  to  adjourn  the  proceed- 
ings before  the  rderea 

d  Report  of  referees.— A  report  of  any  two  of  the  referees  is  yalid  (3  R  8. 
884,  §  46).  The  report  must  state  the  facts  found,  and  the  conclusions  of  law 
separately  (Code,  §  373,  rule  33 ;  3  R  S.  884,  §  47 ;  BaberU  y.  Garter,  38  Barb. 
4C&).  If  It  does  not,  the  court  will  order  a  further  report  to  be  made,  on  the 
application  of  either  party,  or  of  its  own  motion  (Snook  y.  Fries,  10  Barb.  818 
Pirmne  y.  Suydam,  8  R  D.  Smith,  376 ;  see  Church  y.  Erben,  4  Sand.  601 
Van  Steenburg  y.  Hoffman,  6  How.  403 ;  Lakine  y.  Brie  B.  B.  Go.  11  «!  41 , 
Buke  y.  Sherman,  18  id.  411) ;  and  if,  for  any  reason,  effect  cannot  be  giyen  to 
inch  order,  then  the  court  will  set  aside  the  report  {Peek  y.  Torka,  14  How. 
416).  An  opinion  referring  argnmentatiyely,  and  in  a  general  way,  to  the 
conclusions  of  fiict  and  law  at  wnich  the  referees  arriyed,  is  not  such  a  statement 
of  the  facts  found  by  them,  and  their  conclusions  of  law  thereon,  as  i^  contem- 
plated (JftZb  y.  l^rai^,  18  How.  418 ;  and  see  i>0fo  y.  iM;,  1  Code  54 ;  Bern- 
inff  y.  PMt,  id.  131 ;  Siuon  y.  Barrett,  3  Corns.  406).  If  there  are  issues  npo» 
which  no  eyidence  is  jdyen,  he  need  not  notice  them  in  his  report  (Ingraiam 
y.  Gilbert,  30  Barb.  153 ;  and  to  the  like  effect  is  Paittereon  y.  Graees,  11  Horn 
91 ;  Marstan  y.  Johnetan,  18  id.  98> 

e.  In  order  to  found  an  objection  upon  the  omission  of  the  referee  to  find; 
one  way  or  the  other,  upon  a  particular  issue  of  &ct,  he  should  be  specifically 
requested  to  do  so,  and  an  exception  taken  to  his  refusal  (Grant  y.  Morm^  & 
N.  Y.  838). 

/.  A  referee  to  whom  the  issues  are  referred  is  not,  unless  so  ordered,  to 
report  the  evidence,  but  the  fade  (Patterson' v.  Graves,  11  How.  01 ;  Dorr  y. 
J9oaxm,  5  How.  30).  He  need  not  report  negatiyely  what  facts  are  not  found.  (Id.) 

g.  Until  the  report  of  a  referee  is  signed  by  him  and  deliyered,  he  may  altar 
it  as  he  pleases.  He  should  not  adyise  either  party  of  his  decision  until  his 
report  is  signed  and  ready  for  delivery  (Ayrautt  v.  Socket,  17  How.  461 ;  8.  0. 
id.  507 ;  0  Abb.  154,  n<?te  ;  and  see  Kissam  y.  HamiUon,  30  How.  376). 

h.  After  a  referee  has  signed  and  deliyered  his  report,  he  has  no  power  to 
alter  it  (Shearman  y.  JmUee,  33  How.  341 ;  NUes  y.  Price^  33  How.  478). 

i.  Where  after  a  referee  had  deliyered  his  report,  in  which  he  dismissed  the 
complaint  as  to  one  defendant,  and  afterwards  added  **  with  costs  to  said  d^* 
fendant,**  such  addition  was  on  motion  stricken  out  with  costs,    (id) 
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a.  Time  for  makjug  report— The  time  for  the  referee  to  make  his  report 
may  be  extended  by  order  of  the  court  or  a  Judge,  or  by  consent  of  the  parties. 
An  oral  consent  on  the  hearing  to  extend  the  time  will  be  sufficient  {LivingsUm 
V.  Oidney,  25  How.  1).  If  sixty  days  elapse,  without  any  extension  of  the  time 
to  file  the  report,  and  without  any  report  being  filed,  either  party  may,  before 
any  report  is  filed,  notify  the  other  and  the  referee  of  his  intention  to  proceed 
as  though  no  reference  had  been  ordered.  If  neitlier  party  takes  any  such 
action  before  the  referee  has  made  and  delivered  his  report,  the  right  to  dis- 
regard the  reference  is  waived  (Mantles  v.  Myle,  26  How.  409 ;  see  however 
iMch  V.  Brotherstm,  25  How.  407 ;  16  Abb.  884).  Notice  of  trial  at  the  circuit 
is  a  notification  of  an  intention  lo  disregard  the  reference  (Livingston  v.  Oid- 
nej/j  25  How.  1).  If  after  such  a  notification  a  report  is  made  and  filed^  it  will 
be  irregular,  and  may  be  set  aside  on  motion.  (Id.)  After  a  report  is  made, 
although  not  wiUiin  the  time  prescribed,  it  cannot  be  disregarded,  nor  can  the 
parties  proceed  as  if  no  reference  had  been  ordered.  A  report  made  after  the 
time  for  making  it  has  elapsed  is  irregular,  but  it  is  not  a  nullity,  and  can  only 
be  got  rid  of  by  a  motion  to  set  it  aside  as  irregular  and  for  leave  to  proceed 
as  H  no  reference  had  been  ordered  (id.) ;  and  see  Foster  y.  Bryan^  16  Abb.  396 ; 
86  How.  164.  A  referee's  rejjort  was  reluctantly  set  aside,  for  not  having  been 
made  and  delivered  within  sixtydays  from  the  time  the  action  was  finally  sub- 
mitted (LUch  V.  Brothersm,  26  How.  407 ;  16  Abb.  384). 

b.  The  delay  of  a  referee  in  making  and  delivering  his  report  cannot  be 
considered  the  delay  of  the  court  (Kissam  v.  HamiUon^  20  How.  869). 

c.  The  provision  requiring  referees  to  report  within  sixty  days  does  not 
apply  to  the  case  of  a  reference  of  a  claim  against  an  executor  or  administra- 
tor (Godding  v.  Porter,  17  Abb.  874). 

d.  A  report  of  a  referee  is  not  made  until  it  is  signed  by  the  referee  (Kissam 
v.  MimiUon;20  How.  869). 

e.  "Who  entitled  to  the  report— The  report  should  be  delivered  to  the 
successful  part^ ;  and  the  other  party  has  no  right  to  the  possession  of  it.  If 
the  referee  deliver  Uie  report  to  the  unsuccessful  party,  and  he  refuses  to  file 
it,  the  court  on  motion  will  order  him  to  file  it  within  a  certain  time ;  and  if 
he  does  not,  then,  that  the  referee  make  a  new  report,  and  deliver  same  to  the 
successful  party  (Richards  v.  Allen,  11  N.  Y.  Leg.  Obs.  159). 

/.  Amending  report— A  referee  cannot  without  an  order  of  the  court 
amend  his  report  after  it  has  been  dgned  and  delivered  to  the  prevailing 
party  (see  antSy  page  499,  h).  The  referees  may  themselves  move 
to  have  their  report  sent  back  to  them  for  correction  (BrttUngham  v.  Stevens, 
1  Hall,  879)  When  a  report  is  sent  back  for  correction,  if  the  referees  go  be- 
yond correcting  the  errors  complained  o'f  on  the  motion  to  set  aside  the  report, 
and  op^  the  case  as  to  other  items,  they  are  bound  to  hear  additional  testi- 
mon/if  oflfered  (Ootdard  v.  GastiUon,  12  Barb.  126).    See,  Changing  rtferee. 

ff,  Tho  courl  may  order  a  referee  to  make  a  fUrther  report ;  and  an  order  for 
a  rarther  report  Is  not  irregular  for  want  of  a  specification  of  the  points  upon 
which  a  report  is  desired  (Union  Bank  v.  Mott,  18  Abb.  247). 

A.  After  the  referee  has  made  his  report  his  authority  ceases ;  and  when 
after  the  referee  had  made  his  report  an  order  was  obtained  for  him  to  make  a 
supplemental  report  upon  a  matter  omitted  on  the  trial,  such  order  was  held 
to  be  irregular  (Pratt  v.  8Ules,17  How.  211 ;  9  Abb.  150). 

i.  Where  the  report  does  not  pass  on  all  the  issues  referred,  the  court  at 
special  term  may  send  back  the  report  for  completion,  but  it  will  not  do  so 
where  there  are  exceptions  to  the  report,  but  leave  the  appellate  court  to  dis- 
pose of  the  case  upon  the  exception  (Brown  v.  N.  T.  dni.  R  R  Co.f^  How. 

j.  Death  of  defendant  pending  referenoa — ^The  report  of  a  referee  is  void 
if  made  after  the  action  has  abated  by  the  death  of  the  defendant  (Kissam  v. 
BanuUim,  20  How.  869 ;  see  ante,  p.  186). 

k.  Death  of  plaintiff — Where,  after  the  report  of  a  referee  in  &vor  of  the 
defendant,  and  before  judgment  is  entered  thereon,  the  plaintiff  in  the  action 
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dies,  Judgment  may  be  entered  thereon  wiihoat  msking  the  plaint! 
flentatives  parties  to  the  suit  {ScrarUon  t.  Baxter^  1  (^e  Rep.  N. 
ante,  p.  134). 

1.  Referees'  fees. — A  rtieree  may  maintain  an  action  for  his  fee 
sny  express  promise  to  pay ;  and  where  there  are  several  referees, 
maintam  a  separate  action  for  his  fees  {Hinman  y.  Eapgood,  1  Denio, : 
referee  has  a  lien  on  the  report  for  the  amount  of  his  fees  {Bbioell  y 
How.  105).  And  is  not  bound  to  deliver  his  report  until  his  fees  ar< 
V.  Sehroeppel,  3  Barb,  57). 

6.  The  attorney  in  the  action  is  not  liable  to  the  referee  for  his  fe 
V.  Gray,  1  Kern.  408 ;  unless  he  has  promised  to  pay  them  (Judno 
17  How.  289) ;  or  he  has  received  them  from  the  client  to  pay  the  refe 
reattx  v.  Morris,  4  How.  245).    Even  in  the  latter  case  the  attorney 
attached  for  not  paying  over  the  money  so  received.    (Id.) 

e.  Where  the  plaintiff's  attorney  requested  the  plaintiff  to  giv 
note  for  the  referee's  fees,  promising  to  advance  to  the  referee  such 
the  note  was  given  accordingly,  held  that  the  referee  could  sustain 
against  the  attorney  for  sucn  fees  on  such  his  promise  {Judtkm  ^ 
How.  289). 

d.  Where  the  length  of  time  spent  by  referees  is  disputed  on  the  a 
of  the  costs,  it  must  be  shown  affirmatively  by  affidavit  It  is  i 
what  number  of  days  were  appointed  for  the  reference,  it  must  be  f 
referee  was  personally  present  conducting  the  reference  on  each  da 
{8hulU  V.  Whitney,  17  How.  471 ;  9  Abb.  71).  If  by  consent  the  te 
taken  before  a  clerk  of  the  referee,  no  fees  to  the  referee  can  be  a1 
the  time  employed  in  takmg  such  testimony.    (Id.) 

e.  An  oral  agreement  made  b^  the  parties  to  the  action,  in  the  p 
the  referee  as  to  his  allowance  for  fees,  and  entered  by  him  on  his  i 
an  agreement  in  writing  within  the  meaning  of  g  313  (PhiOnn'Y, 
How.  1). 

/.  The  referee's  fees  are  $3  a  day  (§  813).  Unless  by  the  agreeme 
ing  of  the  parties,  the  referees  cannot  charge  anjrthing  additional  for 
or  for  any  other  matter  (Harris  v.  Bennett,  not  reported).  Any  dis] 
the  amount  of  the  referees'  fees  may  be  settled  by  requiring  the  refei 
the  same  taxed  (Richmond  y.  ffamuton,  9  Abb.  71).  Where  a  refen 
deliver  his  report  within  sixty  days  after  the  case  was  finally  subn 
swore  that  both  parties  had  consented  that  he  might  take  his  time 
held  that  he  was  entitled  to  his  (ecA  (Foster  y.  Bryan,  16  Abb.  396 
164 ;  see  Time  far  making  report). 

g.  Setting  aside  report  of  referees. — Where  the  referee  fails  to 
the  issues  in  the  action,  or  when  he*has  not  separately  found  the  i 
sary  to  a  disposition  of  all  the  issues,  the  proper  remedy  is  a  mol 
aside  the  report ;  such  errors  cannot  be  reached  by  an  appeal  from 
ment  (Hnlce  v.  Sherman,  13  How.  411). 

h.  A  motion  to  set  aside  the  report  of  a  referee  is  like  a  motion  t 
a  verdict,  and  may  probably  be  made  in  like  cases  as  a  motion  for  a 
and  is  governed  by  the  like  rules  (see  Morgan  v.  Bruce,  1  Code  Rep. 
The  court  will  set  aside  the  report  if  it  appears  to  have  been,  ei 
slightest  de^e,  affected  by  any  influence  exercised  by  the  succes 
(Yale  V.  Qvnnits,  4  How.  263 ;  Vorlon  v.  Lewis,  9  id.\\  and  see  Eooi 
gerties  Turnpike  Road  Co.  12  id.  297 ;  Van  Steenburg  v.  Hoffman,  Ifi 
Acees,  Transit  CJo.  v.  Oairison,  18  How.  1).  The  court  may  also  set 
report  as  against  evidence  (Smith  v.  Schank,  18  Barb.  846) ;  but  a 
referees,  like  the  verdict  of  a  jury,  is,  as  a  general  rule,  conclusive  u 
eonfiict  of  evidence  (Waikim  v.  Stevens,  4  Barb.  168 ;  Gamp  v.  Puhe 
Spencer  y.  Uliea  R  R  Go.  id.  337;  Hayes  v.  Symonds,  9  ib.  260;  Goo 
22  id.  388 ;  Bak&r  y.  Martin,  3  m2.  634 ;  and  see  12  Johns.  219;  1  G 
24  Wend.  15 ;  1  Cal.  R  362;  Pbster  v.  Coleman,  1  R  D.  Smith,  85 
MeOready,  4  ui  665 ;  Magette  y.  Hariem  RROo.Sid.9B;  Stuart  y 
How.  261;  VanNesi  y.  Brush,  22  How.  481;  IfUesY.  Price,  28  : 
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McnOL^.  UanhaU,  25  Haw.  485;  Tnain  v,  BnwiL.21  Haw.dS;  Van  AU^fms 
y.  lndian(woUs  B,  R.  Go,id.Vt^\  QiuuskenbiUhY.  Sile,5  Barb.  469;  Dam  v. 
Alien,  8  Corns.  168;  Bearu  y.  ihpt^,  10  N.  Y.  93;  W(Us(m  ▼.  CampbeU, 
28  Barb.  421 ;  Sinclair  y.  TaUmadge,  35  Barb.  602 ;  Boogland  y.  TTi^A^,  7  Bosw. 
394;  —  it  is,  therefore,  like  such  yerdict,  only  to  be  set  aside  where 
the  finding  is  clearly  against  the  wei|fht  of  eyidence,  or  where,  upon  the  trial, 
some  rule  of  eyidence  or  principle  of  law  has  been  yiolated  (Oreen  y.  Brown^ 
3  Barb.  119 ;  Doyle's  Adm'n  y.  St.  Jamei  Church,  7  Wend.  178;  Foster  y.Gole- 
man,  1  E.  D.  Smith,  85 ;  Stuart  y.  laylor,  8  How.  251 ;  Esehbaugh  y.  Syracute 
Distillery  Co.,  27  How.  125;  Bearss  y.  Copley,  10  N.  Y.  93;  Woodin  y. 
Vh^er,  16  Barb.  146;  Brooks  y.  Christopher,  5  Duer,  216;  BoberU  v. 
Carter,  28  Barb.  462).  The  report  may  be  set  aside  where  an  improper  meas- 
tire  of  damages  was  adopted  (5  Duer,  535 ;  Dean  y.  Boeder,  1  Hilton.  420) ;  or  for 
an  unreasonable  refusal  to  adjourn  (Fbrbes  y.  Frary,  2  Johns.  Cas.  224 ;  but 
see  Carpenter  y.  Haynes,  1  Code  Rep.  N.  B.  414 ;  or  for  excessiye  damages 
(Kirfm  y.  Schoonmaker,  8  Barb.  647);  or  for  admitting^improper  eyidence 
(;ffark  y.  CrandaU,  8  Barb.  612 ;  see,  howeyer,  AUen  y.  Way,  3  Code  R.  248 ; 
VaUanae  y.  King,  8  Barb.  548 ;  Belmont  y.  Coleman,  1  Bosw.  188 ;  Br&wn  y. 
OoUe,  1  E.  D.  Smith,  265 ;  Kennys  y.  Richards,  11  Barb.  812) ;  but  query,  if  the* 
court  will  set  aside  a  report  because  the  amount  found  for  the  plaintiff  ex- 
ceeds that  sUted  hi  his  bill  of  particulars?  (12  Wend.  834,  504 ;  Bowman  v. 
Bairte,  8  Duer,  691).  The  court  will  not  mterfere  with  the  finding  of  a  referee 
on  a  question  of  fact,  as  to  which  there  is  conflicting  testimony,  unless  the 
dear  weight  of  eyidence  shows  that  he  has  erred  ( Watson  y.  CampbeU,  28  Barb. 
421),  although  the  court  differs  from  the  referee  in  the  result  at  which  he 
«triyed  {Thompson  y.  Wood,  1  Hilton,  98). 

a.  Motion  to  aet  aside  report  of  referees. — ^The  motion  is  non-enumerated 
ifidmoni  y.  Smith,  1  Duer,  675).  It  should  be  to  the  court  who  appointed  the 
referees  (Ooulard  y.  CastUlon,  12  Barb.  126) ;  should  be  based  on  a  certificate 
or  special  report  of  the  referee,  not  on  affldayits  (Belmont  y.  Smith,  1  Duer, 
675) ;  should  be  made  promptly  (Patterson  y.  Graves,  11  How.  91),  before  judg- 
ment (Comstoek  y.  Bathbone,  1  Johns.  188). 

b.  Costs  on  settine^  aside  report. — On  setting  aside  the  report  of  a  referee 
snd  ordering  a  new  trial,  the  costs  are  in  the  discretion  of  the  court,  and  may 
be  ordered  to  abide  the  eyent  The  rule  that  a  new  trial  on  the  ground  tiiat 
ttie  yerdict  is  against  the  weight  of  eyidence  can  only  be  set  aside  on  payment 
of  costs,  does  not  apply  to  reports  of  referees  ( Wentworth  y.  Candee,  17  How. 
405). 

6.  Confirmation  of  report— A  report  on  the  whole  issue  need  not  be  con- 
firmed (Benouil  y.  Bams,  1  Code  R  125) ;  but  all  oUier  reports  should  be  con- 
firmed (Oriffing  y.  Slate,  5  How.  205 ;  Belmont  y.  SmUh,  1  Duer,  675 ;  Rules  32, 
88;  and  see  Bantes  y.  Brady,  8  How.  216";  SwiHhmU  y.  Curtis,  5  itl  198 ;  Me- 
Mahan  y.  AUen,  27  Barb.  885 ;  7  Abb.  1). 

d.  Judgment  on  referees'  report— Where  a  referee  reports  against  a  plain- 
tiff on  account  <of  neglecting  to  appear,  the  judgment  should  be  a  dismissal  of 
the  complaint,  not  a  judgment  for  the  defendant  as  on  the  merits  (Salter  y. 
^Jdaieolm,  1  Duer,  596). 

e.  Where  the  referee  reports  in  fiiyor  of  the  pluntiff,  but  states  that  before 
a  final  judgment  can  be  entered  an  accounting  must  be  had,  whereupon  the 
cause  is  ordered  back  to  the  referee  to  take  such  accounting,  judgment  cannot 
be  entered  until  such  accounting  is  had  (MoMahon  y.  AUen,  27  Barb:  385). 

/.  Judgment  upon  the  report  of  a  referee  is  to  be  entered  in  form,  as  if  pro- 
nounced by  the  court,  before  one  of  its  justices,  at  special  term  (Hancock  v. 
Hancock,  ^  N.  Y.  568). 

g.  If  the  successful  party  n^lects  or  refuses  to  enter  judgment,  the  other 
pMTty,  after  requiring  him  to  (k>  so,  may  obtain  an  order  directing  him  to  file 
the  report,  and  enter  up  judgment  thereon ;  and  in  default  thereof,  giying  the 
plaintiff  leaye  so  to  do  without  costs  (Richmond  y.  Hamilton,  9  Abb.  71). 

h.  Notioeoft^  judgment— Notice  in  writing  of  the  entry  of  the  judg- 
ment and  a  copy^'of  the '.report  should  be  sesyed  on  the  judgment  debtor 
(§268;  /Sitorwi^y./<m«,13How.  428;  Rule  82,  and  note  to  §  8^,  pewQ. 


Digitized  by 


Google 


$S78]  —■■liiw  MiS 


0,  4vPmI  iDiiaQMrri  jbim  ftam  iwStfBBmnt  «•  taport  of  refcfiMs.— The 
oovirtGMiiMHonmolionfletaadeaseiTOiieoiMajndgnent  cnt^^  on  tlie  re- 
port oC«  referee  {Dana  y.  Ifouv,  3  Kern.  806).  Tae  only  laode  of  reyiewing  the 
mlings  of  the  referee  COronk  y.  {JatMtd,  81  Barb.  171  except  as  wnie,  pp.  490,  e, 
601,  p,  or  his  report  is  W  aa  appeal  from  the  judgBieDt  esiered  thereon  iHaiifki 
T.  PnwA^  Code  Bep.  94 ;  liggeU  v.  MoU,  3 »».  5 ;  Nmet  y.  ifop^  ifi^^.  Im.  Co. 
^.192;  jRjjpwv.  0<mkUna,ib.2»;  Grist  v.  Dry  Dock  Bauk,  ib.  118,142;  Enat 
V.  37k<wia«,  6  How.  164 ;  Waisan  y.  Scriven,  7 1*.  11 ;  Stws  y.  Thomas,  1  Ckxle 
Rep.  N.  8.  67 ;  Donahue  y.  Chapman^  id.  138) ;  whether  the  findmg  be  on  a 
onestion  of  fkct  or  law  (CheesOroygh  y.  Agate,  7  Abb.  32 ;  26  Barb.  603 ;  see 
ihnoQif  y.  OonoUy,  16  How.  224).  For  the  purposes  of  an  appeal,  exceptions 
mtist  be  eeryed  and  a  case  made  {Johnson  y.  IVhitloek,  8  Kern!  3^ ;  see  note 
to  §  206,  and  Rules  84,  86,  36,  37).  The  appeal  must  be  taken  within  thirty 
days  after  notice  of  the  judgment  (§  832 ;  Stariiig  y.  Jones,  13  How.  423) ;  and 
the  time  to  appeal  cannot  be  extended  directly  (§  406) ;  nor  should  it  be  indi- 
lectly  exteaded,  as  by  setting  aside  a  regular  Judgment  for  the  purpose  {Hum' 
phrty  ▼.  Ohamberlam,  1  Kern.  274 ;  Marston  y.  Johnson,  13  How.  93).  See  in 
Dole  tog  382,  :poi<. 

b.  Stay  of  prooeediiigB  on  appeal.— The  appeal  fh>m  the  Judnnent  does 
not  stay  the  proceedings  on  the  judflment.  To  stay  the  prooeedmgs  on  the 
lodgment,  security  must  be  giyen.  But  no  security  need  be  giyen  unless  a 
Hay  of  proceedings  is  required  (see  §  846,  and  note  thereto). 

&  Referees'  findings.— A  referee  is  required  only  to  find  such  facts  as  enter 
hito  and  form  the  basis  of  his  decision.  Facts  not  found  are  negatiyed  by 
implication  {Nelson  y.  IngersoU,  27  B.ow.1).  An  appellant  cannot  claim  as 
error  the  omission  of  a  referee  or  a  Judge  trjing  an  issue  without  a  jury,  to  pass 
upon  a  material  &ct,  he  must  show  amrmatiyely  that  such  referee  or  judge 
dedded  erroneously  on  such  fiwjt  {Heroy  v.  Kerr,  21  How.  409 ;  The  People  y. 
Albright,  14  Abb.  3(i5).  The  remedy  for  such  an  omission  is  by  motion  to 
have  the  finding  referred  back  for  correction.    {Id.) 

d,  A  referee  cannot  make  new  findings  either  of  law  or  fact  after  he  has  de- 
liyered  his  report  {Nelson  y.  TngersoU,  27  How.  1). 

See,  Case  on  appeal  to  general  term. 

e.  Case  on  appeal  to  general  term,  what  to  contain.— On  an  appeal  from  a 
Judgment  for  plaintifi'  rendered  by  the  court  without  a  jury  [or  by  a  referee] 
the  case  must  ^ow  not  only  the  facts  on  which  the  grounds  of  defendant's 
liability  are  based  but  also  the  facts  on  which  the.  amount  for  which  judg- 
ment was  entered  depends  {Watson  y.  Barker,  16  Abb.  208). 

/.  On  appeals  from  judgments  in  actions  tried  by  the  court  or  a  referee,  if  the 
case  contain  no  Qndings  of  fact  it  is  the  practice  of  the  general  term  of  the 
first  district  to  dismiss  the  appeal, '  unless  the  parties  consent,  before  the 
appeal  is  submitted,  to  haye  the  case  sent  back  for  correction  {Matthews  y. 
The  Mayor  of  N.  Y.,  14  Abb.  209). 

g.  Where  the  case  omitted  the  referee's  findings,  the  general  term  suspended 
the  argument  that  they  might  be  supplied  ( Watson  y.  Barker,  16  Abb.  203) ; 
fbr  such  a  defect  the  court  of  appeals  dismissed  an  appeal  (see  Rissel  y.  Hamlin, 
13  Abb.  23;  20  N.  Y.  519). 

h.  Or  appeal  fVom  a  judgment  on  the  report  of  a  referee,  where  it  appeared 
that  the  referee  wrote  an  opinion  which  was  not  inserted  in  the  case,  the 
aigument  of  the  appeal  was  postponed  to  haye  the  opinion  brought  before  the 
court  {Warren  y.  Warren,  22  How,  142). 

4.  On  an  appeal  from  a  judgment  entered  on  the  report  of  a  referee,  the  appel- 
lant may  be  heard  on  exceptions  taken  to  the  referee's  conclusions  of  law  up- 
on the  acts  found,  although  the  printed  case  does  not  contain  any  of  the  evi- 
dence. But  in  such  case  tie  cannot  be  heard  upon  his  exceptions  to  the  find- 
ings of  fletct.  It  must  be  assumed  that  they  were  found  upon  competent  sasA 
sufficient  eyidence  {Frost  y.  BmUh,  7  Bosw.  106) ;  uod  wheneyer  the  appellant 
desires  to  reyiew  aifej  the  conclusicM&s  of  jlaw  of  Ihe  referee  from  the  facts 
fenn4  hy  him,  he  can  do -so  without  ineertlng  tlie  (testimony  in  his  case  {fkr- 
guson  y.  HamiUon.  85  Barb.  427 ;  see  Bissel  y.  Pearse,  21  flow.  lM)i 
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a.  The  findinss  of  the  referee,  of  fbct  and  of  law^mast  be  inaertedin  the  caae 
or  the  court  will  not  review  the  Judgment  (Bogen  y.  Beard^  20  How.  d8 ;  288) ; 
and  the  finding  of  the  referee  muBt  be  inserted  in  the  caae  separate  and  apart 
from  thejudgment  roll  {BisselY.  Pearm^  21  How.  184;  and  see  Fsrguson  y. 
^mO^  85  Barb.  427 ;  BiuelY.  HdnMin,  20  N.  T.  510 ;  18  Abb.  28). 

b.  Case  how  settled.— Where  on  appeal  from  the  decision  of  three  referees 
the  case  was  settled  by  two  in  the  absence  of  the  third,  and  without  notice  to 
him,  held  irregular,  aiid  that  the  case  must  be  resettled  (Fielden  y.  Lahens,  14 
Abb.  48). 

e,  A  Inandamus  is  the  proper  remedy  to  compel  a  referee  to  settle  a  case  (see 
The  Peo^  y.  Baker,  14  Abb.  19 ;  85  Barb.  105). 

d.  Date  of  issae  on  appeal— On  an  appeal  from  a  iudfipnent  on  a  report  of 
a  referee,  the  date  of  the  issue  on  the  general  term  calenaar,  must  be  the  day 
of  fllmg  the  report  (Gould  y.  Cha/pin,  5  How.  858). 

e.  ProoeedingB  on  appeal— Where  (here  is  no  exception  to  a  referee's  report 
the  court  cannot  on  appeal  give  any  relief  as  to  matters  of  law  {TyUr/y.  wmu, 
88  Barb.  828) ;  a  wrong  resmt  upon  undisputed  evidence  is  an  error  of  law 
(Brcwn  v.  Penfleld,  24  How.  64).  To  raise  a  question  of  law  an  excention 
must  be  taken  and  set  forth  in  the  case  {IngersoU  v.  postwick,  22  N.  \.  4Sh\ 

f.  SernbUy  where  the  facts  are  correctly  found,  the  court  may  disregard  Uie 
conclusions  of  law  if  erroneous,  and  direct  the  entry  of  such  judgment  upon 
the  facts  found  as  may  be  proper  {Hannay  v.  Hamuiy,  8  E.  D.  Smith,  ^ ; 
and  see  Oriffin  v.  Ma/rquardt,  17  K  Y.  28 ;  Edrrumston  v.  McLovd,  16  N. 
Y.543). 

g.  An  exception  taken  on  a  trial  before  a  referee,  although  inserted  in  the 
case,  but  not  argued  nor  mentioned  on  the  points,  will  be  regarded  as  aban- 
doned (Flanders  v.  Orolius^  1  Duer,  209 ;  Cumings  v.  Morris,  3  Bosw.  560 ;  and 
see  Brotm  v.  Cdie,  1  K  D.  Smith.  269). 

h.  On  a  trial  before  a  referee,  improper  evidence  on  the  subject  of  damages 
was  offered  and  objected  to ;  but  was  taken  by  the  referee  subject  to  the  ob- 
jection, and  was  afterwards  considered  by  him  in  awarding  damages.  Excep- 
tions were  filed  to  his  decision,  and  one  of  them  was  that  the  decision  was 
"  contrary  to  the  law  and  evidence,"  but  no  specific  objection  was  taken  to 
the  rule  of  damages  adopted ;  held  on  appeal  the  court  would  review  the  de- 
cision of  the  referee  in  respect  to  the  measure  of  damages  adopted  by  him 
(Dean  v.  Boesler,  1  HiltOn,  420). 

i.  The  general  conclusion  of  the  referee  is  to  be  construed  as  involving  a 
finding  upon  all  the  material  questions,  though  such  a  finding  be  not  ex- 
pressed in  terms  (Grant  v.  Morse,  22  N.  Y.  823). 

j.  Where  there  is  evidence  sufficient  to  susUun  a  report,  but  the  fact  estab- 
lished by  such  evidence  is  not  expressly  found  in  the  report,  and  there  is  no 
finding  of  such  &ct,  the  court  in  support  of  the  judgment  will  persume  the 
&ct  was  found  in  accordance  with  the  evidence  (Sinelair  v.  TaUmadge,  85 
Barb.  602). 

k.  Where  a  finding  on  a  question  of  fact  is  clearly  aeainst  evidence  a  new 
trial  will  be  granted  (Thompson  v.  Menek,  22  How.  481). 

L  A  judgment  on  the  report  of  a  wferee  will  not  be  reversed  for  the  im- 
proper admission  of  testimony,  when  the  court  can  see  that  the  testimony  so 
admitted  did  not  infiuence  the  result  (Lowery  v.  Steward,  8  Bosw.  506). 

m.  Where  evidence  bearing  directly  on  the  question  in  is^ue  has  been  erro- 
neously admitted,  a  new  trial  must  be  granted,  although  there  may  be  unob- 
jectional  evidence  sufficient  to  sustain  the  decision  (Wmams  v.  FUeh,  18  N.  Y. 
546  ;  overruling  Kemeys  v.  Biehards,  11  Barb.  812). 

Ik  Where  there  is  legal  ground  for  reversing  a  judgment,  the  court  will  not 
808tam  it  for  the  reason  that  an  equivalent  error  has  been  committed  against 
the  respondent  (Ward  v.  EaXbfleUh,  21  How.  288). 

o.  To  warrant  the  reversal  of  a  judgment  on  the  report  of  a  referee,  the 
weight  of  evidence  must  be  clearly  against  his  flndmg  (N.  F.  Oar,  OH  Oo.  r. 
BuAmand,  6  Bosw.  214V 
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a.  Where  the  statement  in  the  report  of  the  &cte  found  difibrs  from  the 
tatement  m  the  case  of  (acts  found,  the  hitter  will  control,  and  if  the  facts  do  not 
ustain  the  conclusion,  the  judgment  on  the  report  will  be  reversed  (Hartman 
.  PraudJU,  6  Bosw.  191). 

b.  Where  the  facts  found  by  a  referee  authorize  his  decision,  the  judgment 
nil  not  be  reyersed  merely  because  his  report  does  not  formally  dispose  of  all 
tie  issues,  where  there  is  nothing  to  warrant  a  finding  of  any  issue  not  passed 
•n,  in  favor  of  the  appellant  (Alger  v.  Raymond^  7  Bosw.  418). 

e.  The  appellant  is  bound  to  procure  such  a  statement  of  the  tacts  as  will 
how,  nece^rily,  that  the  law  is  in  his  fevor  (Chant  v.  Money  22  N.  Y.  328 ; 
Jishop  y.  Main,  17  How.  162) ;  or  the  judgment  will  be  affirmed.    (Id,) 

See ftirther innots  io%S^. 

d.  Appeal  to  ooort  of  appeals  from  judgment  on  report  of  referees. — 
'o  warrant  an  appeal  to  the  court  of  appeals  there  must  be  exceptions,  either 
iken  during  the  trial  or  to  the  final  decision  of  the  referees  (MiUs  y.  Thur9bv^ 

2  How.  418 ;  Breioer  y.  Irish,  id.  481 ;  Hunt  y.  Bloomer,  id.  567 ;  Q  Kern.  841 ; 
(^nson  y.  WMtloek,  8  Eem.  344 ;  12  How.  571).    And  for  the  purposes  of  the 

f»peal  the  exceptions  should  be  separated  from  the  case  (Mills  y.  Thunby,  12 
ow.  417 ;  see  ShMan  y.  Wiwd,  14  How.  18 ;  WestcaU  y.  T/umpson,  16  N.  Y. 
13).  On  the  appeal  the  court  will' not  consider  questions  not  raised  before 
le  referees  and  excepted  to  (Morris  y.  Husson,  4t  Selden,  204),  nor  questions 
ffactlBorst  y.  Spelman,  4  Corns.  284 ;  Newton  y.  Harris,  1  Code  Rep.  N.  8. 
14).  Where  the  decision  of  a  referee  on  a  question  of  &ct  is  affirmed  by 
^e  court  at  general  term,  it  is  conclusiye ;  that  question  cannot  be  reyiewea 
1  the  court  of  appeals  (Bef'd  Prot.  Dutch  Church  y.  Brown,  24  How.  76). 

e.  The  report  of  a  referee  will  not  be  accepted  \w  the  court  of  appeals  as  a 
ibstitute  for  a  case,  nor  will  the  court  of  appeals  look  outside  of  the  case  for 
le  referee's  conclusions  of  fact  and  law.  The  case  made  on  appeal  to  the 
rart  of  appeals  must  contain  a  statement  of  the  referee's  conclusions  of  &ct 
ad  law,  it  is  not  sufficient  that  they  are  contained  in  the  judgment  roll 
3ind  y.  HamUn,  20  N.  Y.  519 ;  13  Abb.  23 ;  21  How.  134 ;  see  Mtrguson  y. 
^amOtan,  35  Barb.  427). 

/.  The  court  of  appeals  will  not  look  outside  of  the  case  for  the  referee's  con- 
lusions  of  fact  and  law.  The  rule  of  the  supreme  court  requiring  the  referee 
>  state  such  conclusions  in  his  report,  does  not  affect  the  puties  upon  appeal 
Biisel  y.  Hamlin,  20  N.  Y.  519 ;  13  Abb.  28). 

g.  Where  the  witnesses  are  not  impeached,  the  court  on  appeal,  will  not 
K>k  fhrther  into  the  testimony  than  to  see  that  it  in  any  aspect  supports  the 
nding  (Cheesbrough  y.  Taylor,  12  Abb.  ^27). 

h.  Where  the  reference  under  subd.  3  of  §  271  is  to  report  ftcts,  the  report 
as  the  effect  of  a  special  verdict  (§  272),  and  the  questions  ari^g  on  the  mcts 
lus  found,  may  be  reviewed  on  appeal  without  exceptions  (Kirby  y.  FUipatriek, 

3  N.  Y.  454).  But  if  in  such  a  case  any  question  be  made  depending  not  on 
le  &cts  found,  but  on  any  error  in  the  proceeding  on  the  trial,  or  in  the  de- 
irmination  of  the  &cts,  the  point  must  be  raised  by  exception,  and  there  can 
e  no  review  in  the  court  of  appeals  of  the  correctness  of  the  determination 
f  the  facts  (MarshaU  v.  Bmith,  20  N.  Y.^1). 

i.  A  hearing  on  the  report  of  a  referee  to  take  an  account,  to  enable  the 
:>urt  to  give  judgment,  is  not  a  re-trial  of  the  case,  but  a  review  only  of  the 
roceedings  before  the  referee  (Ori^n  v.  Orantton^  5  Bosw.  658). 
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Cbjuptkb  VI. 

Matmer  of  sfUermg  judgment 

QmmoR  d74  Judgment  may  be  for  or  against  any  of  the  paitieB  to  the 
action;  may  grant  defendant  affirmatiye  reliefl  Oom- 
plaint  may  oe  dismissed  for  neglect  to  prosecute  the  ac- 
tion.   Judgment  against  married  woman. 

375.    The  relief  to  be  awarded  to  the  plaintiff. 

276.    Rate  of  damages,  where  de^ages  are  recoverable. 

377.  Judgment  in  action  for  recovery  of  personal  prc^Fty. 

378.  Judgment,  how  directed. 

279.  Clerk  to  keep  a  Judgment-book. 

280.  Judgment  to  be  entered  in  Judgment-book. 

281.  Judgment-roll. 

282.  Judgments,  how  and  when  to  be  docketed. 

§274.  [230.]  (Am'd*lS49,  1852,  1862.)  Jmigmmt  may  be 
far  or  against  amy  of  the  parties  ;  may  gro/rU  defenda/fit  affi/r- 
maivoe  relief.  •  Corn/plaint  may  he  dismissed  for  neglect  to  pro- 
secute  action.    Jvdgm>ent  against  married  woman, 

(\.)  Judgment  may  be  given  for  or  against  one  or  more  of 
seyeral  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants,  and  it  may  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

(2.)  And  it  may  grant  to  the  defendant  any  a£Srmative  relief 
to  which  he  may  be  entitled. 

(8.)  In  an  action  against  several  defendants,  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  may  be  proper. 

(4.)  The  court  may  also  dismiss  the  complaint,  with  costs  in 
favor  of  one  or  more  defendants,  in  case  of  unreasonable  neg- 
lect on  the  part  of  the  plaintiff  to  serve  tne  summons  on  other 
defendants,  or  to  proceed  in  the  cause  against  the  defendant  or 
defendants  served. 

(5.)  In  an  action  brought  by  or  against  a  married  woman, 
judgment  may  be  given  against  her  as  well  for  costs  as  for  dam- 
ages, or  both  for  such  costs  and  for  such  damages,  in  the  same 
manner  as  against  other  persons,  to  be  levied  and  collected  of 
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her  separate  estate  and  not  otherwiBe.  And  in  anj  proceed- 
ing to  enforce  such  jad^ment,  the  eupreine  court  shall  have 
jnrisdiction,  though  the  amount  be  less  than  one  hundred 
dollars. 

A  Note  to  parat^cmpt  l^-Jfadgmmat  against  one  of  awmtd  iteiwiflantfc 
--The  code  has  modified  the  emnmom-ktto  nUe  that  in  an  aeUonanan  aOeged  joint 
mUraet,  the  pUUrUtff  mutt  reeewr  againet  aU  the  defendants  or  be  dtfeated  in  the 
■fltioA.— Where  the  contract  saed  upon,  is  m  fad  joint  aniy^  there  can  be  no 
recovery  against  one  only  of  tbe  Jomt  contractors,  except  in  cases  where  the 
defence  is  personal  to  one  or  more  of  the  other  defenoants,  as  in&ncy,  J^  : 
If  the  non-joinder  is  insisted  apon  as  a  defence,  either  by  demurrer  or  answer 
\F(aoUt  v.  KeoMudy,  %  Abb.  847 ;  ZAnk  v.  Attenburo,  18  How.  108),  wheie  the 
alahitiff  sues  some  only  of  the  parties  jointly  liable  on  contract,  and  the  non- 
[oinder  is  not  set  ap  as  a  defence  either  by  demurrer  or  answer,  the  plaintiff 
Wks^  recover  against  the  parties  sued,  although  it  may  appear  on  the  trial  that 
others  are  jointly  liable  with  them  (Fowler  y.  Kennedy^  2  Abb.  847).  Where 
several  are  made  defendants,  as  upon  a  joint  contract,  and  it  appears  on  the 
trial  that  only  a  portion  of  the  defendants  made  the  contract,  the  plaintiff 
may  recover  against  such  of  the  defendants  as  in  fact  are  liable  (Zink  v.  Atten- 
Hiw,  18  How.  108 ;  see  also  Wiiherhead  v.  AUen,  28  Barb.  066 ;  and  Slujfter  v. 
BrMlh,  2  Bosw.  678 ;  OkiMn  v.  Butterly.  2  Abb.  446 ;  5  Duer,  327.  MeKenae 
V.  Farrdlt  4  Bosw.  198).  '  Thus,  where  the  action  was  against  the  defendants, 
B.  &  D.,  as  partners,'  and  it  appeared  that  D.,  without  the  knowledge  or  as- 
lent  of  B.,  had  signed  the  name  of  B.  &  D.  to  the  instrument  in  suit,  and  on 
which  it  was  conceded  that  B.  was  not  liable,  it  was  held  that  the  plainUff 
might  have  judgment  against  D.  alone.  (Id,)  And  see  Parker  v.  Jackson^  16 
Barb.  83 ;  Harrir^gtan  v.  Bigham,  16  Barb.  525 ;  Merrifidd  v.  Coeiey,  4  How.  272 ; 
And  in  BrumskSl  v.  James  (1  E^eman,  294^,  which  was  an  action  by  Brumskill 
igafaist  two  defendants  described  as  WiUiam  L.  James  and  lEliza  Eaglesum, 
And  was  for  the  recovery  of  the  amount  of  two  promissory  notes  alleged  to 
liave  been  made  by  the  defendants  **  under  and  by  their  co-partnership  name 
of  Eaglesum  and  Co.*'  The  defendant  described  as  Eliza  Eaglesum  did  not 
appear  or  answer.  The  defendant  James  by  his  answer  denied  that  he  jointly 
with  said  Eliza,  either  under  the  firm  name  of  Ea^^lesum  &  Co.,  or  otherwise, 
made  the  notes,  or  that  he  ever  Jobitly  with  her,  either  under  said  firm  name 
or  otherwise,  made  the  promises  in  the  complaint  alleged.  On  the  trial  it 
Appeared  on  the  part  of  the  plaintiff  that  the  notes  were  signed  by  the  defend- 
ant James  with  the  name  of  Eaglesum  &  Co.,  and  that  at  the  date  of  the  notes 
the  defendants  carried  on  business  under  the  firm  name  of  Eaglesum  &  Co. 
The  defence  then  proved  that  at  the  time  of  the  making  of  the  notes  the 
defendants  were  husband  and  wife.  For  the  defence  the  court  was  requested 
to  chai^  the  jury,  that  if  they  were  satisfied  that  at  the  time  the  notes  were 
Bade  the  defendants  were  husband  and  wife,  they  should  render  a  verdict  for 
the  defendants.  The  court  reftised  so  to  charge,  imd  charged  that  if  the  jury 
were  satisfied*  the  notes  were  signed  by  the  de'fendant  James  in  the  name 
Eaglesum  «&  Co.  and  that  the  defendants  were  at  that  time  husband  and  wife, 
the  action  could  not  be  sustained  against  the  wife ;  but  that  where  an  action 
la  brought  against  two  persons,  and  it  turns  out  that  onlv  one  was  ever  liable, 
the  jui^ment  may  be  against  the  one  so  liable ;  and  that  therefore  if  they 
should  find  that  the  defendants  were  husband  and  wife  at  the  time  the  notes 
were  made,  and  that  the  defendant  James  made  them  in  the  name  of  Eagle- 
mm  &  Co.,  their  verdict  should  be  in  favor  of  the  plaintiff  against  James 
alone.  To  this  ruling  an  exception  was  taken.  The  verdict  was  for  the 
plaintiff  against  the  defendant  James  alone,  and  on  which,  a  judgment  was 
Buheequently  entered.  The  judgment  was  affirmed  at  general  term  and  sub- 
sequently \^  the  court  of  appeafi. 

•Ik  So  in  an  action  against  two  or  more  defendants  upon  a  contract  made  \fw 
or  hi  behalf  of  a  wsl  or  asaodation,  if  one  of  the  defendants  makes  defiuni 
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and  othen  I4;>pear  and  depy  their  liability,  it  is  safflcient  on  the  trial  for  th< 
pluntiff  to  proye  that  the  contract  was  made  by  the  firm  or  aasociation,  an< 
that  the  defendants  who  appeared  are  members  thereof;  and  it  is  not  neces 
sary  for  the  plaintiff  to  prove  that  the  defaulting  defendant  is  also  a  membei 
{pawning  v.  Mann,  9  How.  204 ;  3  E.  D.  Smith,  §5 ;  Prayn  v.  BUuk,  21  N.  Y 
800).  And  whenever  a  plaintiff  establishes  a  cause  of  action  against  one  oi 
more  of  the  defendants  m  an  action  for  a  tort  or  upon  contract,  and  it  appean 
in  the  latter  case  th^it  the  defendants  were  notjokU  wntToustan  OTJoinUy  Hable 
he  is  entitled  to  a  judgment  against  those  as  to  whom  he  establishes  his  caua 
of  action.  Thus,  in  an  action  on  a  joint  and  several  bond  purporting  to  hay< 
been  executed  by  the  defendants,  on  the  trial  it  appeared  that  only  one  of  th< 
defendants  had  signed  the  bond.  The  breach  of  the  condition  of  the  bone 
was  proved,  and  the  plaintiff  recovered  against  the  defendant  who  had  signed 
{27i6  People  v.  Cram,  8  How.  151).  And  the  plaintiff  may  have  judgmen 
against  one  or  more  of  several  defendants,  whenever  upon  the  facts  of  th< 
case  a  cause  of  action  appear  against  such  defendants  {Harrington  v.  Mgham 
15  Barb.  525 ;  Bmsted  v.  VanderbiU,  21  id  26 ;  MarquuU  v.  Marquat,  2  Eeman 
342;  and  sec  Benson  v.  Paine,  17  How.  408;9  Abb.  28;  WWi^head  V.  AUm,  2i 
Barb.  661). 

a.  In  action  of  tort,  as  a  several  ^udjB;ment  may  be  rendered  against  Uu 
guilty,  and  the  others  acquitted,  a  misjomder  of  defendants  is  not  available  ii 
any  form  {Montford  v.  IntgJies,  3  E.  D.  Smith,  591).  And  in  an  action  againsi 
husband  and  wife  for  an  assault,  held  that  plaintiff  might  recover  against  th< 
husband  only  ( Wagner  v.  BiU,  19  Barb.  821).  So  an  action  against  several  de 
fendants  to  recover  the  possession  of  personal  property,  where  a  taking  of  th< 
goods  by  ond  of  the  defendants  is  fully  proved.  It  is  not  a  ground  for  a  nonsuii 
generally,  as  to  all  the  defendants,  that  no  joint  taking  by  them  was  provec 
TWoodbum  v.  Chamberlin,  17  Barb.  .446 ;  Lomer  v.  MeOcer,  25  N.  Y.  861,  364) 
If  nothing  appears  either  in  the  pleadings  or  the  evidence,  to  char^  a  por 
tion  of  the  defendants,  they  will  be  entitled  tn  a  nonsuit,  and  the  plamtiffmaj 
proceed  and  try  the  issue  between  himself  and  the  other  defendants.  (Id.)  Ii 
an  action  against  several  partners,  on  a  promissory  note,  signed  with  the  part 
nership  name,  where  one  of  the  defendants  sets  up  as  a  deduce,  that  the  not< 
was  in  renewal  of  a  note  made  by  another  firm,  of  which  he  was  not  a  mem 
ber,  and  that  the  firm  name  to  the  note  in  suit  was  signed  without  his  author 
ity,  and  the  jury  find  for  such  defendant,  a  verdict  may  be  entered  for  him  anc 
against  the  other  defendants  (Parker  v.  Jackson,  1j6  Barb.  83), 

b.  In  an  action  against  partners  to  recover  money  lost  in  gaming  a  recov 
OTy  against  one  of  the  defendants  without  amendment  is  regular  (Beits  v 
mUman,  15  Abb.  184). 

e.  In  an  action  against  the  maker  and  indorser  of  a  note,  either  defen 
dant  may  have  the  complaint  dismissed  as  to  him  on  the  trial  (Lomer  v.  Meeker 
25  N.  Y.  361). 

d  In  an  action  against  three  persons  as  partners,  one  not  being  served  witli 
fiommons  nor  appearing,  the  partnership  being  put  in  issue,  on  proof  of  tlM 
partnership  of  the  defendants  served  held  that  the  plaintiff  might  have  judg 
ment  agamst  all  of  the  defendants  (Pruyn  v.  Black,  21  N.  Y.  800). 

e.  Where  two  defendants  were  sued  on  a  joint  liability,  and  one  answered 
and  one  failed  to  answer,  on  the  trial  of  the  issue  raised  by  the  answer  the 
defendant  who  answered  alone  appearing  judgment  was  taken  against  botb 
defendants,  without  any  proof  of  no  atiswer  having  been  received  firom  one 
defendant,  held  that  no  such  proof  was  necessary  and  that  the  plaintiff  wae 
regular  (GaUiny,  BilUngs,  18  How.  511). 

/.  One  of  several  defendants  in  an  action  for  a  tort  is  entitled  to  a  verdict, 
before  Uie  case  of  his  co-defendant  is  submitted  to  the  jury,  if  the  testimony 
be  such  that,  if  he  were  sued  alone,  he  would  be  entitled  to  a  nonsuit  (Dom$- 
nick  V.  Backer,  8  Barb.  18 ;  McMarUn  v.  Taylor,  2  Barb.  856).  This  is  not  a 
matter  of  discretion  but  of  right.    (Id) 

In  an  action  against  seven  defendants  as  joint  makers  of  a  promiflBOiy  note 
the  plaintiff  on  the  trial  was  allowed  to  strike  out  the  nameB  of  two  of  the 
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efendants  and  take  Judgment  against  the  remaining  fire.  But  tlie  plaintiff 
ad  to  pay  the  defendants  whose  names  were  strock  oat  their  costs  of  defisnd- 
ig  (Marks  T.  Bard,  1  Abb.  68). 

a.  This  proTision  is  to  be  construed  in  oonnection*with  §  118  ( WelU  y.  Smithy 
Abb.  261 ;  and  see  Ford  v.  Datid,  1  Bosw.  570V 

8ee  ante,  p.  189,  a,  b,  e. 

b.  Jndgxnent  on  recovery  by  plaintiff  with  oosta  to  the  defendant. 
-•When  on  a  recoyery  by  the  plaintiff  in  an  action  for  a  money  demand,  the 
efendant  is  entitled  to  costs,  the  costs  should  be  set  off  against  the  plaintiff's 
Bcoyery  and  there  should  be  but  one  judgment  entwed  and  execution 
warded  for  the  excess  of  the  one  oyer  the  other  (Ja^nj&n  y.  FarreU,  10  Abb.  9di}. 

e.  A  separate  iudprment  for  defendant's  costs  in  such  a  case  would  be  irregu- 
\T,   {Id,)    See  I  370,  post 

Note  to  Paragraph  2.  • 

d,  AfBrmative  relief  to  defendant— When  a  defendant  cUUms  afflrmaliye 
ilief,  legal  or  equitable,  the  duty  of  an  actor  in  bringing  the  cause  to  trial 
eyolyes  upon  him.    He  can  only  obtain  the  relief  when  the  cause  is  brought 

>  a  trial  upon  his  own  notice  or  that  of  the  plaintiff.  Boy  y.  Thompson,  8 
[ow.  258).  After  issue  joined,  if  a  defendant  seeks  judgment  for  more  than  a 
Ismissal  of  the  complaint  with  costs,  he  must  notice  the  cause  for  trial  (Wif 
m  y.  Wheekr,  6  m^.  49 ;  see  Pbtter  y.  Damdson,  8  Abb.  48). 

0.  Section  274  "  allows  to  a  defendant  afflnnatiye  relief;  but  is  not  that  as  affainst 
le  plaintiff  only  ?  For  it  makes  no  proyision  for  plaintifis  to  set  up  claims 
tie  against  another,  nor  for  notifying  the  adyerse  condefendants  of  such 
[aims.  It  also  authorizes  the  court  to  determine  the  ultimate  rights  of  th«* 
iuties  on  each  side  as  between  themselyes ;  but  must  not  that  ^  the  Tigh\» 
i  they  arise  from  the  claim  set  up  by  the  plaintiff  only  ?  For  as  to  all  claims 
etween  co-defendants,  neither  knows  what  the  other  sets  up  against  him  " 
WMhania^  Samiffs  Institution  y.  Boberts,  1  Abb.  882 ;  and  see  Wooaworth  v.  Bel- 
tM,  4  How.  24 ;  1  Code  Rep.  129 ;  NoHmry  y.  Bedey,  4  How.  78 ;  2  CJode 
lep.  47 ;  see  howeyer,  EQAot  y.  PeU,  1  Paige,  268). 

/.  A  judgment  most  be  based  upon  the  pleadings,  and  afflrmatiye  relief  can- 
ot  be  giyen  to  the  defendant,  unless  set  up  by  way  of  counter-claim  {Wright 
.  Delafidd,  25  N.  T.  266).  Thus  where  the  complaint  prayed  a  specific  per- 
>rmance  of  a  contract  in  regard  to  the  sale  of  land  and  an  injunction  acainsi 
le  defendants  prosecuting  actions  on  notes  nyen  for  the  purchase  of  said  lands, 
le  defeuce  in  effect  was  that  the  defendants  were  not  bound  to  complete 
ntO  said  notes  were  paid.  The  defence  was  established  and  held  that  no 
ther  judgment  could  be  rendered  than  one  dismissing  the  complaint  and  a 
idgment  giying  defendant  afflrmatiye  relief  was  reyersed.    (Id.) 

^.  In  an  action  for  diyorce  for  cruel  treatment,  brought  by  a  wife  against 
er  husband,  the  plaintiff  failed  to  make  out  a  case.  The  defendant  set  up  by 
Qswer  and  proyed  facts  which,  had  he  been  plaintiff,  would  haye  entitled 
im  to  a  diyorce  a  mensa  et  thora  ;  held,  that  as  defendant,  he  was  entitled  to 
le  same  rtMei  (McNamara  y.  McNatMura,  9  Abb.  18 ;  2  Hilcon,  547). 

n.  In  an  action  on  an  award,  a  defendant  may  haye  afflrmatiye  relief  (iTfKiio^ 
m  y.  Micldes,  29  Barb.  465). 

Note  to  PoTo/graph  8. 

i.  Judgment  against  one  defendant  leaving  the  action  to  proceed  against 
tie  other.— A  party  can  ayail  himself  of  this  proyision  only  through  the  me- 
ium  of  an  order  of  the  court ;  and  m  a  case  in  which  the  court  might  allow 
idgment  to  be  entered  against  one  defendant  and  the  action  to  proceed  as 

>  the  others,  it  is  irregular  for  a  plaintiff,  without  an  order  for  the  purpose,  to 
ater  judgment  against  one  defendant  and  continue  the  action  a^nst  the 
thers  (Bwxm  ^.QimsUxk,  11  How.  197;  and  see  BvM  y.  Qay,  18  How.  811 
jad  where  a  number  of  defendants  are  sued  on  %JQinZ  liability,  and  some  de 
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fend  tad  one  ficHs  to  soBMret,  tte  plaintiff  Ib  not  entitled:  tk>-  Jndgment  against 
the  defendant  not  atnsweilng  until  the  issne  raised  bf  the-  otiier  defendhuats 
has  been  disposed  of  (Gatlin  y.  LaUon,  4  Abb.  248). 

a,  ^*  The  court  has  no  authority,  where  the  action  is  to  foreclose  a  mortgagei 
to  render  a  contingent  judgment  for  the  balance  of  the  debt  remaining  unsat- 
isfiedf  after  a  sale  of  the  mortgaged  premises  previous  to  the  rendition  of  tbe 
principal  judgment  for  a  foreclosure  and  sale  of  the  premises  mortgaged.  The 
miction  cannot  be  so  dirided  {GM  y,  ThanUan,  8  How.  66).  In  that  ease  sone 
of  the  defcndanla  answered,  and  some  did  not  The  court  denied  a.  motion 
for  Judgment  against  the  defendants  who  did  not  answer.  8e&  274  does  nofc. 
apply  to  such  a  ease. 

b,  A  sevetal  judgment  may  be  entered  whereTer  a  several  action  mi^t 
have  been  brought  (Parker  y.  Jackson^  16  Barb.  J$3 ;  Hanringion  y.  Mghami. 
15  Barb.  525 ;  Memfidd  y.  GocHey,  4  How.  272 ;  CrandaU  y.  Beach,  7  How.  271). 

e.  In  an  action  for  a  tort  agi^nst  two  defendants,  one  defendant  died  and 
the  plaintiff  obtained  an  order  for  continuing  the  action  against  the  survivor 
aftd  the  representatives  of  the  deceased.  On  the  trial  the  court  obliged  the 
pteintiff  to  elect  either  to  proceed  against  the  survivor  or  the  representatives 
The  plaintiff  having  elected  the  representatives,  held  tbat  the  surviving  de- 
ftdbdant  was  entitied  to  costs  {Oaniner  v.  Walker,  22  How.  409). 

Note  to  JParagraph  4 

d.  Dlamiar.nl  of  complaint  for  not  serving  copy.— [/Simi&fe.  This  sub- 
division applies  only  to  the  case  of  a  neglect  to  proceed  ag^Unst  one  or  some 
of  two  or  several  defendants,  not  a-  feilure  to  bring  the  cause  to  triai  The  lat^ 
ter  case  is  within  rules  26  and  27,  which  see.] 

e.  The  statute  fixes  the  time  within  wliich  the  plidntiff  must  serve  a  copy 
of  the  complaint  alter  demand ;  and  if  he  foils  to  serve  the  copy  in  time,  it  is 
in  contemplation  of  section  274^  an  umwutmaMe  negleet  to  proceed  in  the  cause 
Sji^ainst  the  defendant  who  has  been  served  with  the  summons;  and  tlie  mo- 
tion may  be,  in  the  language  of  that  section,  to  dismus  the  eon^Mnt,  thoOgh 
in  point  of  feet  no  complaint  may  have  been  made.  If  the  motion  is  grantM, 
the  action  will  be  dismissed  (Oahin  v.  Bragden,  5  How.  124;  Baker  r.  OttrUti; 
7  i».  478 ;  and  see  Luce  v.  I¥mpert,  9  How.  212). 

/.  Ifthe  copy  complaint  is  not  served  toithin  twenty  days  after  demand; 
and  is  afterwards  tendered,  the  defendant  is  not  bound  to  accept  it  {Mande^ 
fHk  v.  Wirmeyy  5  How.  ^1).  And  if,  after  service  of  notice  of  motion  under  tiiis 
section  to  dismiss  the  complaint  for  not  serving  a  copy  within  twenty  days 
after  a  demand  thereof,  a  copy  is  served  by  leaving  it  at  the  office  of  the  de- 
fendant's attorney,  and  he  neither  refused  to  receive  it,  nor  did  he  offer  to 
return  it,  until  after  the  lapse  of  fifteen  days,  when  he  returned  the  oopy  com- 
plaint with  a  notice  that  he  disregarded  it,— on  the  hearing,  the  court  granted 
the  motion,  vrith  leave  to  the  plaintiff  to  serve  a  copy  of  the  complabit  witlihi 
five  days,  on  payment  of  costs;  and  the  court  said,  **The  affidavits  do 
not  show  an  express  waiver  by  tiie  defendant's  aAtomey  of  this  motion.  Had 
the  copy  complaint  been  served  before  the  notice  of  motion;  and  the  attorn^ 
recdvea  it  without  objection,  or,  if  he  had  no  opportunity  to  object,  had  m* 
tained  it  without  giving  notice  that  he  should  disregard  it„I  should  not  hesi- 
tate to  apply  the  doctrine  of  waiver  "  (Wirte  v.  NoHo%,  26  Wend.  6IW ;  8  Hill 
476;  1  How.  240;  2  fJ.  146 ;  8  •&.  64). 

g.  Where  a  summons  in  the  form  required  by  the  second  subdivision  of 
section  129,  contained  the  names  of  several  parties  as  defendants,  and  was 
served,  without  any  copy  of  tiie  complaint,  on  one  only  of  the  parties  named 
as  defendants,  and  he  appeared  and  demanded  a  copy  of  the  complaint,  which 
was  served,  but  which  contained  only  tiie  name  of  the  party  served  as  defend- 
ant, and  no  proceedings  were  had  against  tiie  other  parties  named  as  defend* 
ants,— the  defendant  served,  moved  to  set  aside  the  sammons  and  for  a  di»- 
mlraal  of  the  complaint  for  neglect  of  the  plaintifi'  to  serve  a  complaint  against 
an  the  parties  named  as  deftodants  in  the  summons.  The  conrt  denied  the 
motion,  and  said,  the  defendant  served,  *'  has  no  right  to  aak  the  ecnirt  to  di«> 
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inkB  the  complaint,  with  ctostB,  in  fiiTor  of  tiie  other  ddfimdaiitB,  under  aeeiion 
n^4.  It  is  for  those  defendants  to  make  the  motion,  and  not  the  party  tended 
IravisY.  TbMtu,  7  How.  90 ;  tmd  we  MeKemie  r.  Hackrtaff,  2  £.  D.  Smith, 
r5 ;  BobiTison  ▼.  Frost,  14  Barb.  S36). 

a.  A  party  named  as  a  defendant  in  the  summons,  but  who  has  not  been 
lerved,  caimoi  tohtniarily  appear  and  move  to  dismiss  the  complaint  under 
his  section,  "  unless  he  has  some  right  to  protect,  which  renders  such  appear- 
ince  necessary.  Thus,  where  an  injunction  has  been  granted  afiecting  the 
Ights  of  a  party  not  served  with  a  subpcena,  he  was  allowed  to  appear  volun- 
arily,  and  Join  in  a  motion  to  dissolve  the  injunction  (Waffle  v.  Vanderh^fdm, 
\  Paige,  45).  So  in  the  Georgia  Lumber  Co.  v.  BisseU  (9  Paige,  326),  it  was 
leld  Siat  a  defendant  arrested  upon  a  ne  exeat  might,  without  waiting  for  the 
lenriee  of  a  mibposna,  enter  his  apjpearance,  and  demand  a  copy  of  the  bill  *' 
Traey  v.  BepndcU,  7  How.  827.    See  ante,  p.  177,  dy 

b.  A  motion  for  Judgment  for  not  serving  a  copy  of  the  complaint  must  be 
nade  m  (he  district,  or  a  county  adjoining  the  county  in  which  the  sammons 
tates  the  complaint  will  be  filed  {JohThsion  v.  Bryan,  1  Code  Rep.  N.  S.  46 ;  5 
low.  355) ;  for  if  no  complaint  be  filed,  it  will  be  presumed  that  the  place  of 
rial  of  the  action  k  the  county  where  the  summons  states  the  comphiint  wUl 
le  filed.    (lb,) 

c.  Dlsmiasbig  oomplaint  for  not  pfooeeduog  to  triaL  (See  Rules  26, 27.) 
-Where  a  defendant  notiees  the  cause  for  trial,  and  omits*  an  opportunity  to 
Qovc  it  at  the  circuit,  he  cannot  afterwards  move  at  special  term  for  a  die- 
dssal  of  the  complaint  for  the  plaintiff's  neglecting  to  proceed  to  trial  (Jfiv 
Jarthy  v.  Hancock,  1  Code  Rep.  N.  S.  188;  6  How.  28). 

d.  Either  party  may  dve  notice  of  hearing ;  and  where  both  parties  notioe 
tie  cause,  neither  can  charge  deUy  or  default  upon  the  other  for  not  bringfaig 
tie  cause  to  a  hearing  (IhampMn  v.  Krider,  8  How.  248;  MoeOer  v.  Bo/Hey,  14 
1  359).  A  defendant  cannot  move  for  Judgment  as  in  case  of  a  nonstttt,  or  a 
ismissal  of  the  complaint,  merely  because  the  plaintiff  has  fiiiled  to  notice 
tie  cause  for  trial,  and  later  issues  have  been  tried  at  the  circuit    (Id.) 

e.  If  the  plaintiff  in  an  action  of  claim  and  delivery,  in  which  iasue  has 
leen  Joined,  neglects  to  bring  the  cause  on  for  trial,  the  prop^  course  for 
tie  defendant  is  to  notice  the  cause  himself,  and  bring  it  on.  An  order  that 
tie  complaint  be  dismissed,  unless  the  plaintiff  brine  the  cause  to  trial  within 

specified  time,  is  improper  in  such  a  case  (Sekroea&r  a.  KoKUnback,  6  Abb. 
6).  But  in  Boy  y.  Ttumpeon  (8  How.  258),  held  ''  that  hi  order  to  entitle  a 
efendant  to  move  for  a  dismissal  of  the  complaint,  he  was  not  bound  him- 
slf  to  notice  the  cause  for  trial,  but  might  make  the  motion  in  all  cases  where 
tie  plaintiff  had  neglected  to  bring  the  cause  to  trial  according  to  the  course 
nd  practice  of  the  court.  The  affidavit,  however,  upon  which  the  motion  is 
>unded,  must  show  that  the  cause  was  at  issue  in  time  to  have  it  noticed,  and 
tiat  at  the  term  for  which  it  ought  to  have  been  noticed  younger  issues  had 
cen  tried." 

/.  On  a  motion  by  defendant  to  dismiss  the  complaint  for  the  reason  that 
lie  plaintiff  did  not  bring  the.  cause  to  trial  at  a  previous  circuit,  held  that  the 
efendant  was  not  guilty  of  lachee  in  moving  where  but  one  general  term  had 
[Intervened,  and  no  spedal  term  having  b^n  held  before  xSaX  general  term, 
t  which  ^e  defendant  could  have  noticed  the  motion  (Hatuoiey  v.  Seymour,  8 
low.  96). 

g.  It  is  no  stifflcient  answer  to  a  motion  to  dismiss  the  complaint  for  want 
f  prosecution,  to  say  that  the  plaintiff  is  dead,  that  no  repreeentaUve  can  be 
lund  to  revive  the  action,  but  that  the  attorney  hopae  to  find  a  representative 
rho  is  willing  to  revive  the  action  (OnMfcTd  v.  wMUhead^  1  Code  Rep.  N.  B. 
45).  Where  one  of  several  defendants  died  pending  the  reference  of  an 
ction,  which  survived  to  his  legal  representatives,  and  the  surviving  defend- 
nt  who  had  appeared' and  answered,  moved  the  court  for  a  dismissal  of  the 
omplaint  as  kgalnst  him,  the  plaintiff  having  neglected  to  proceed  and  bring 
CI  the  heirs  or  devisees  of  the  deceased  defendant,  either  by  motion  or  by  sup- 
)lemental  complaint,  the  court  directed  an  orler  that  the  complaint  be  db- 
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miflBed  as  to  the  moying  defendant  with  costs,  nnless  the  pluntiff  withii 
sixty  days  from  the  servioe  of  the  order  obtained  leave  to  and  filed  a  supple 
mental  complaint,  and  issaed  a  summons  thereon  against  the  persons  repre 
senting  the  mterest  of  the  deceased  defendant  (Chapman  y.  Fitter,  15  How 
241). 

a.  Where  the  plaintiff  notices  the  cause  for  trial  at  the  circuit,  and  by  agree 
ment  of  the  counsel  on  both  sides  it  is  set  down  for  a  fiiture  day  in  the  circuit 
and  before  that  day  arrives  the  luir  are  discharged  and  the  circuit  adjourn 
sine  dte^  it  is  a  waiver  by  the  defenaant  of  a  motion  for  a  dismissal  of  the  com 
plaint,  and  for  judgment  for  not  bringing  on  the  trial  by  plaintiff  previous  U 
the  cause  being  set  down  (FuUer  v.  ^ceet,  9  How.  74). 

6.  In  an  action  to  recover  possession  of  personal  property,  after  a  stipula 
tion  to  try,  the  plaintiff  agiun  neglected  to  brine  the  cause  to  trial,  but  enterec 
a  rule  to  discontinue,  and  tendered  the  costs,— held  that  the  defendant  coulc 
not  move  for  a  dismissal  of  the  complaint  and  judgment  for  a  return,  and  thai 
his  remedy  was,  himself  to  notice  the  cause  for  trial,  and  then  ti^e  eucl 
Judgment  as  the  circumstances  of  the  case  required  (WUKn  v.  Wheeler^  6  How 
49).    See  ante,  890,  g. 

c.  Where  the  case  is  at  issue  as  to  some  only  of  the  defendants  and  th< 
plaintiff  does  not  proceed  against  the  others,  the  proper  course  for  the  defend 
ants  as  to  whom  the  cause  is  at  issue  to  pursue,  is  to  move  to  dinniss  the  com 
plaint  as  to  them,  they  cannot  regularly  bring  the  cause  on  for  trial  andjjwhei 
called  take  a  dismissal  of  the  complaint  Qf&rris  v.  Crawford,  16  Abb.  124) 
Semble,  that  if  a  plaintiff  fail  to  prosecute  his  action  against  several  defendant! 
with  diligence  one  of  such  defendants  may  in  a  proper  case,  move  to  have  th( 
complaint  dismissed  as  to  him,  leaving  the  action  to  proceed  against  the 
others  {Ward  v.  Deioey,  12  How.  193). 

d.  When  in  granting  an  order  dismissing  the  complaint  for  plaintiff's  neg 
lect  to  proceed,  leave  is  reserved  to  him  to  bring  the  cause  to  trial  on  paymeni 
of  costs,  the  costs  should  include  all  the  costs  to  which  the  defendant  is  enti 
tied  up  to  that  tune  (Bowles  v.  Van  Borne,  11  Abb.  84). 

e.  A  dismissal  of  the  complaint,  on  motion  at  special  term,  for  want  of  pro 
secution  of  the  action,  is  a  judgment  in  favor  of  the  defendant  (TiUspaii^  v 
Dtdk,  8  How.  83).  It  is  equivuent  to  a  nonsuit  {Holmes  v.  Slocum,  6  How.  218 
Harrison  v.  Wiood,  2  Duer,  50 ;  and  see  Robins  v.  Wells,  26  How.  15). 

/.  One  of  several  defendants  may  make  the  motion  to  dismiss  for  not  pro 
ceedmg:  (j5^«i^  v.  Morgan,  1  Code  Hep.  N.  8. 840 ;  Bo^  v.  Loomis,  1  CJode  Rep 
128 ;  Ward  v.  Dewey,  12  How.  193).  The  code  has  not  altered  the  rule  of 
practice  formerly  existing  in  suits  in  equity,  that  where  the  plaintiff  does  nol 
proceed  witi^  due  diligence  any  defendant  who  has  perfected  his  answer  maj 
move  to  dismiss  the  action  {SaUers  v.  Pruyn,  15  Abb.  224).  The  defendani 
having  stayed  plaintiff's  proceedings  until  security  given  for  tbe  costs,  does 
not  prevent  his  making  the  motion.  Nor  does  the  fact  that  defendant  hai 
actually  noticed  the  cause  for  trial  iBmcles  v.  Van  Borne,  11  Abb.  84.  Thij 
case  was  in  the  superior  court,  and  rerers  to  MoeHer  v.  Bailey,  14  How.  359 ;  anc 
see  ChrnnpUn  v.  Pkrie,  4  Wend.  209).  The  motion  cannot  be  made  after  an  ordei 
obtained  by  defendant  for  a  new  trial,  until  the  order  has  been  served  {Bobb  v 
Jeu)ea,  6  How.  276). 

g.  Note  to  paragraph  5.  Judgment  against  married  woman. — Th< 
judgment  against  a  married  woman  does  not  cease  to  be  m  rem,  although  ai 
to  form  in  personam.  In  all  cases  of  Judgment  against  a  married  woman  i 
should  be  expressly  stated  therein  that  the  amount  is*' to  be  levied  or  col 
ibcted  out  of  her  separate  estate  and  not  otherwise,"  and  the  execution  shoulc 
fellow  the  judgment  in  its  terms  {Bdldunn  t.  Emmd^  16  Abb.  858 ;  and  b» 
Laws  1858,  p.  1067»  cmUy  p.  280  d). 

§  276.  [231.]     The  relief  to  le  awarded  to  the  plamtiff. 
The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can 
not  exceed  that  which  he  shall  have  demanded  in  his  complaint 
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>Qt  in  any  other  case,  tiie  oourt  may  grant  him  any  relief  con- 
istent  with  the  case  made  by  the  complaint,  and  embraced 
dthin  the  issue.  ' 

a.  Where  a  comfdamt  bAb  far  specific  relief;  and  the  defendant  makes  no 
leftnoe,  the  plaintiff  cannot  takie  Judgment  for  a  greater  amount  than  is  asked 
[)r  in  the  complaint  (Hurd  v.  Leatmtoorth,  1  CJode  Rep.  N.  8.  278)^  The  plain- 
Iff  in  the  complaint  asked  to  have  notes  to  the  amount  of  |5,000  delivered  up 
nd  canceled,  and  to  have  a  judgment  for  $2,000,— held,  that  a  judgment  for 
17,000  exceeded  the  relief  sought  in  the  complaint ;  and  the  judgment  was 
eversed.  (Ih)  It  i»  not  enough  that  the  complaint  states  facts  entitling  the 
laintifi*  to  certain  relief,  he  cannot  in  the  absence  of  an  answer  have  any  re- 
ef not  demanded  {SimoMCfn  v.  Blake,  12  Abb.  881 ;  20  How.  484).  Thus 
rhere  in  a  foreclosure  the  complaint  only  prays  for  a  sale,  the  plaintiff  can- 
ot,  in  the  absence  of  an  answer,  take  a  judgment  for  payment  of  any  defl- 
ieiicy  (id.).  And  in  partition,  ddf^ndants  not  having  answered  cannot  be  re- 
uired  to  account  for  rents,  if  the  complaint  does  not  specifically  ask  such  re-^ 
id^BrOwinkBr  v.  Byhtv,  12  Abb.  811). 

b.  A  judgment  giving  plaintiff  rdief  not  demanded  In  the  complaint  is  not 
lerely  irregular  but  voidable  as  unauthorized,  and  the  right  to  move  to  var 
&te  it  is  not  limited  to  one  year  (Sinumson  v.  Blake,  12  Abb.  881 ;  20  How. 
M). 

c  Where  there  is  an  answer  the  court  is  tojg^ive  such  relief  as  the  parties 
re  entitled  to,  whether  demanded  in  the  compmint  or  not  {Jonen  v.  BuUer,  20 
[ow.  189),  provided  the  relief  is  limited  to  such  as  is  proper  in  reference  to 
\&  parties  before  the  court  (Smith  v.  Houtard,  20  How.  151) ;  and  is  consistent 
ith  the  case  made  by  the  complaint  and  embraced  within  the  issue  (Cmoeiv- 
wen  V.  Citp  ff  BrooiSfpi,  88  Barb.  9).  A  plaintiff  cannot  recover  damages  fbr 
jpries  to  his  poeseasion,  when  the  complaint  negatives  the  existence  of  pos- 
ission  in  him  (id.)  and  provided  an  action  is  the  proper  remedy ;  thus  where  the 
>mplaint  asked  for  damages  for  keeping  plaintiff  oat  of  office,  and  to  have 
ve  certificate  of  defendant's  election  declared  void,  the  complaint  was  dis- 
lissed  because  the  plaintiff  should  have  proceeded  by  quo  iearrant^  (Hartt  v. 
'arwy,  21  How.  882). 

d.  Where  the  complaint  unites  legal  and  equitable  causes  of  action,  if  the 
^ence  sustains  either,  judgment  Mould  be  rendered  accordingly,  whether 
le  action  be  tried  at  circuit  or  special  term  (iV.  T.  Tee  Co.  v.  N.  ^'esi.  Ins.  Co., 
L  How.  296 ;  23  N.  Y.  857 ;  reversmg,  20  How.  424 ;  and  as  it  seems  over- 
iHng  V<m  Beck  v.  ViUofe  cf  Bw4m»i,  15  Abb.  48;  Siewnton  v.  BwOon,  15 
bb.  852 ;  reversing.  8  Abb.  414 ;  and  see  Oraia  v.  Hyde,  24  How.  818 ;  8ee  v. 
Mridffe,  2  Duer,  &S).  Thus  wliere  the  complaint  pravs  the  reformation  of 
contract  and  damages  for  its  breach,  and  tiie  court  finds  the  plaintiff  not 
itiUed  to  have  the  reformation  of  the  contract,  but  entitled  to  damages  for 
\B  breach  of  the  contract,  the  plaintiff  should  have  judgment  for  the  damages 
roved  (N.  T  Jbe  Oa.i.N:  WetUlne.  Oo.,  28  N.  T.  857 ;  BidweU  Y.AHorMuL 
1$.  Co.,  16  N.  Y.  268). 

e.  A  complaint  without  averrmg  that  the  parties  had  stated  an  account,  set 
irth  a  state  of  facts  showing  that  the  plaintiff  was  entitled  to  an  accounting 
id  tenduDig  to  show  an  account  stated.  It  demanded  judgment  for  a  sum 
Ttain  as  an  ascertained  balance,  held  that  the  complaint  should  not  be  dis- 
iissed,  but  that  the  action  should  proceed  as  if  the  plaintiff  had  prayed  an  ao* 
muting  and  judgment  for  the  amount  which  should  thereupon  be  fouud  due 
^mery  v.  Peate,  20  N.  Y.  62).  It  is  sufficient  if  facts  be  stated  in  the  complaint 
hich  warrant  the  judgment,  although  the  grounds  upon  which  the  judg- 
fccnt  was  rendered  were  other  than  those'  evidently  contemplated  by  the 
leader  (Wright  v.  Hookar,  10  N.  Y.  51).  If  the  facts  sUted  in  the  complaint 
ive  a  right  of  action,  the  plaintiff  may  recover,  no  difficulty  can  arise  as  to 
le  form  of  action  whether  hi  case  or  on  oontract  (Seatt  y.  Pukington,  15  Abb. 
M).    See  in  note  to  g  140. 
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a.  Where  the  complamt  alleges  fraudulent  representations  of  defendanl 
by  which  plaintiff  was  induced  to  pay  him  money,  and  which  is  sought  to  b 
recovered,  plaintiff  may  recover  as  for  money  received  to  his  use*  without  an' 
proof  of  fraud  (J?ya*t€  v.  Wood,  24  N.  Y.  607). 

b.  Where  plaintiff  fails  to  prove  the  cause  of  action  alleged  in  the  complain 
in  its  entire  scope  and  meaning,  but  proves  a  cause  of  action  different  firon 
that  alleged,  he  is  not  entitled  to  any  judgment  {SaUiis  v.  OeninuS  Bosw.  850 
and  see  Redmond  v.  Dana,  8  Bosw.  616 ;  Bailey  v.  Byder,  10  N.  Y.  368). 

c.  In  an  action  for  specific  performance,  the  court  has  power,  where  the  de 
fendant  cannot  make  title  to  all  the  property,  to  decree  performance  as  to  ai 
much  as  he  may  be  able  to  make  title  to';  but  (for  the  reasons  stated  in  the  re 
port)  it  is  a  power  which  should  "  be  exercised  with  great  deliberation  an( 
caution."  It  may  be  decreed  although  not  asked  for  by  the  compltdnt,  bu 
it  must  be  asked  for  at  the  trial ;  and  if  not  demanded  there,  it  cannot  be  de 
creed  on  appeal  (MiUs  v.  Van  Voorhies^  10  Abb.  160).  And  in  an  action  for  i 
specific  perrormance,  the  court  may  give  damages  for  the  non-performano 
(fiarlaw  v.  Scott,  24  N.  Y.  40 ;  Marquai  v.  Marquat,  2  Ker.  886 ;  reversing  ' 
How.  417 ;  imbie,  sustaining  Stevenson  v.  Buxton,  8  Abb.  414 ;  and  ovemuiiii 
8.  C.  15  Abb.  852;  and  OraigY,  Hyde,  24  How.  815;  and  see  WiiWMUYTm 
Oown,  2  Baib.  270;  Woodward  v.  Harrie,  2  Barb.  440).  See  ante,  pp.  258  a 
254  c,  d,  205  a,  848  6. 


§  276.  [232.]  BcUe  of  damages  where  damages  are  recoveir 
able. 

Whenever  damages  are  recoverable,  the  plaintiff  may  clain 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  o: 
damages  which  ho  might  have  heretofore  recovered  for  the 
same  cause  of  action. 

See  note  to  §261. 

§  277.  JvdgmsfU,  in  action  for  recovery  of  personal  prop 
erty. 

In  an  action  to  recover  the  possession  of  personal  property, 
judgment  for  the  plaintiff  may  be  for  the  possession,  or  for  the 
recovery  of  possession  or  the  value  thereof,  in  case  a  deliverj 
cannot  be  had,  and  of  damages  for  the  detention.  If  the  prop 
erty  have  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may  be  for 
a  return  of  tlie  property,  or  the  value  thereof,  in  case  a  retarn 
cannot  be  had,  and  damages  for  taking  and  withholding  the 
same. 

b,  A  defendant  who  succeeds  in  an  action  to  recover  the  possession 
of  personal  property,  when  the  property  has  been  delivered  to  the  plaintiff 
must,  under  this  section  take  Judgment  in  the  alternative,  for  a  return  ol 
the  property  or  for  the  value  thereof  as  assessed,  in  ca.«ie  a  return  cannol 
be  had ;  this  section  having  deprived  the  defendants  in  such  actions  of  tkie 
election  given  them  by  the  revised  statutes,  to  take  judgment  either  for  a 
return  or  for  the  value  of  the  property,  at  theur  option  (Jhetghi  v.  Shwi,  5  M- 
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len,  470).  Where  the  Judgment  was  not  in  the  altemstiTe,  held  that  a  new 
rial  was  not  necessary ;  but  the  Judgment  might  be  modified  so  as  to  confonn 

0  the  code  by  changing  it  into  a  Judgment  in  the  altematiye,  for  the  reooy- 
ay  of  the  poBsession  oftbe  property  or  of  its  yalue  in  case  a  deliyerjr  cannot 
ye  had,  assuming  tlie  amount  recovered  as  damages  to  be  the  true  value  of  the 
>roperty  to  the  plaintifib  (FUshvoh  v.  Wiman,  5  Selden,  559;  Seaman  y.  Lu», 
J8  Barb.  240;  and  see  Wood  v.  Order,  26  N.  Y.  848;  Qlann  v.  Tounglow,  27 
3arb.  4801  A  Judgment  not  in  the  alternative  is  valid  until  reversed  or 
upended  (OaUaraU  v.  Or$er,  4  Bosw.  94). 

a.  Where  the  relief  demanded  by  the  complaint  was  a  Judgment  for  the 
"etum  of  personal  property  or  its  value,  and  no  answer  was  put  in,  it  was 
leld  that  the  plaintifi*  might  elect  which  Judgment  he  would  take,  but  that  he 
»uld  not  take  Judgment  in  the  alternative  (Oommerdal  B'k,  v.  White,  8  Bow, 
t92;  lOodeROS).    See  Aldrieh  y,  Tluel,  9  Code  Bep.  91, 

See  note  to  g  261. 

§  278.  [233.]  (Am'd  1849,  1851,  1852.)  Judgmmt,  how 
ivrected. 

Judgment  upon  an  isBue  of  law,  or  of  fact,  or  upon  confea- 
lion,  or  upon  failure  to  answer  (except  where  tlie  clerk  is 
tuthorized  to  enter  the  same  hj  the  first  subdivision  of  §  246, 
md  by  §  884,  and  except  where  it  may  be  given  at  the  gen- 
eral term  as  provided  in  §  265)  shall  in  the  first  instance  be 
mtered  upon  the  direction  of  a  single  jadge,  or  rep6rt  of 
'eferees,  subject  to  review  at  the  general  term,  on  the  demand 
>f  either  party,  as  herein  provided. 

ft.  A  Judgment  npon  a  written  offer,  poranant  to  %  885,  ii  not  within  this 
ection,  and  may  he  entered  without  the  previous  permission  of  a  Judge  (£88 
r.  Northrop,  9  How.  62ff). 

e.  Where  there  is  an  iaane  of  law  and  an  iaane  of  fact,  no  Judgment  can  be 
ntel^  until  both  issues  are  disposed  of  (Mattere  v.  Barnard,  1  Code  Rep.  N. 

1  407 ;  6  How.  188;  BeUenap  v.  Mclniyre,  2  Abb.  86G). 

d  Where  an  answer  sets  up  more  than  one  defence,  and  one  of  them  is 
leld  bad  on  demurrer,  the  plaintiff  can  have  an  oraer  only  that  Judgment 
hall  be  entered  in  his  &vor,  unless  the  defendant  shall  succeed  upon  the 
»ther  issues.  An  absolute  judgment  for  the  plaintiff  on  the  demurrer  is  in- 
>ropcr  in  such  a  qise  (Belknap  v.  Mclntrye,  2  Abb.  866. 

0.  Where  the  decision  at  the  circuit  is  correct,  but  the  Judgment  is  erroneously 
altered,  the  remedy  of  the  party  is  not  by  appeal  from  the  Judgment,  but  by 
notion  at  special  term  to  correct  the  error  (CimpbeUY.  Adams,  SiB  Barb.  182). 

/.  The  court  have  not  the  power  to  order  Judgment  nune  pro  tune,  as  of  a 
late  prior  to  the  actual  Judfirment,  to  affect  tbe  parties*  right  to  costs  (Moore  v. 
WeeterveU,  14  How.  279).  As  to  allowing  judgment  to  be  entered  nunc  pro 
iine  after  the  death  of  a  party  (Cfrawfordv,  Wileon,  4  Barb.  6(y5). 

g.  After  a  verdict  upon  issues  settled,  it  is  immaterial  whether  the  subse- 
inent  proceedings  to  obtain  Judgment  is  at  the  circuit  or  special  term  (Dort  v. 
MeAdam,  27  Bf^.  187). 

h.  Where  an  order  granting  a  favor  to  a  plaintiff  imposed  on  him  the  pay- 
nent  of  costs,  and  provided  uiat  if  the  costs  were  not  paid  within  twenty  days 
ifter  adjustment,  tlie  defiendant  might  enter  a  judgment  of  nonsuit,  hela  that 
m  proof  to  the  clerk  of  the  non-payment  of  these  costs  be  mi^t  enter  a  Judj^ 
nent  of  nonsoit  without  any  farther  order  of  the  court  (Hanna  v.  DnUr^  1$ 
lbb.186). 
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a.  In  an  action  on  a  penal  bond,  the  Judgment  in  form  is  for  the  penaltj 
{WestemBanky.  Sfwrwood, 29  Barb.  883). 

&  A  judgment  agadnst  an  executor,  except  on  the  plea  of  ne  ungu^  exeeulor^ 
or  of  release  to  himself,  is  not  against  him  personally/ but  to  be  levied  of  the 
goods  of  the  testator  (Milh  y.  ThuTfby,  12  How.  390). 

c.  Where  defendant  has  appeared,  plaintiff  cannot  settle  n  parte  Hie  form  oi 
the  judgment,  if  it  grant  special  relief  (3  Sand.  724). 

See  note  to  §  347. 


§279.     [234:.]  Olerktokeepajudgmmtrbook. 

The  Clerk  Bha;ll  keep,  among  the  records  of  the  court,  a 
book  for  the  entry  of  judgments,  to  be  called  the  '^judgment- 
book." 

§  280.  [236.]  Judgment  to  le  entered  injiulgment-book, . 

The  judgment  shall  be  entered  in  the  judgment-book,  jand 
shall  specify  clearly  the  relief  granted,  or  other  determination 
of  the  action. 

d.  The  clerk  is  bound  to  enter  judgment  on  behig  paid  the  fee  prescribed 
tberefor,  and  cannot  justify  a  refosal  on  the  ground  that  fees  for  other  services 
ia  the  cause  remun  unpaid  (Furdy  y.  Peten^  15  Abb.  160). 

e.  In  Schenectady  d  Saratoga  Bank  Boad  Co,  v.  Ihateher  (6  How.  226 ;  1 
CMe  Rep.  N.  S.  880),  it  was  held  that  the  decision  of  the  court  in  writing, 
when  filed,  is  not  the  entry  of  judgment,  but  that  in  such  a  case,  as  in  all  bthera, 
the  clerk  must  enter  the  judgment  in  the  judgment-book.  And  see  LeniUkan 
V.  Mayor,  <Sx.  of  New  T<yrk  (1  Code  Rep.  N.  S.  Ill ;  3  Sand.  721). 

/.  If,  after  the  judgment  is  entered,  a  case  is  made,  it  may  hyorder  be  annexed 
to  the  judgment-roll  (LyndeY,  Cowenhoven,  8  Code  Rep.  7 ;  4  How.  827 ;  BenouU 
y.  Barris,  1  Code  Rep.  125 ;  2  Sand.  641 ;  and  Ohiwreh  y.  Bhodes,  6  How.  285 ; 
Anderson  y.  Dickie,  26  How.  201). 

See  Rules  9, 72. 

§  281.  [236.]  (Am'd  18W,  1851,  1852.)    JudgmentrroU. 

ITnlesB  the  party  or  his  attorney  shall  farnish  a  judgment- 
roll,  the  clerk,  immediately  after  entering  the  judgment,  shall 
attach  together  and  file' the  following  papers,  which  shall  con- 
stitnte  the  judgment-roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons  and  complaint,  or  copies  thereof,  proof  of  service 
and  tliat  no  answer  has  been  received,  the  report,  if  any,  and 
a  copy  of  the  judgmenl. 

2.  In  all  other  cases,  the  summons,  pleadings,  or  copies 
thereof,  and  a  copy  of  the  judgment,  with  any  verdict  or  re- 
port, the  offer  of  the  defendant,  exceptions,  case,  and  aU 
orders  and  papers  in  any  way  involviiig  the  merits,  and  neces- 
sarily affecting  the  judgment 
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a.  It  is  the  derk*B  And  not  the  fittorneT'B  du^,  to  make  ap  tlie  Judgmoil- 
oU  (BmouU  V.  Hofrrw,  1  Code  Rep.  liS5 ;  2  Sand.  641 ;  BarU  y.  Ban^rd, » 
low.  437).  It  is  optional  with  the  preyailing  party  to  famish  a  Judgment-roll 
r  not,  and  he  cannot  be  compelled  to  furnish  a  judgment-roll  (Heinemann  y. 
WaUrhury,  5  Bosw.  686).    And  see  g  422. 

h.  The  bill  of  costs,  notice  of  adjustment,  and  afSdayit  ci  disbursements, 
bould  not  be  annexed  to  the  judgment-roll ;  and  if  they  are,  the  court  will 
rder  them  to  be  taken  off  {SeAeneeiady  d  Saratoga  Plank  Hood  Co.  y.  Thatcher^ 

Ck)de  Rep.  N.  8.  880 ;  6  How.  226).  The  affldayit  and  order  of  arrest  are  no 
«rt  of  tl^e  record,  and  Bhould  not  be  engrafted  upon  it  or  entered  in  it  (Oorwin 
.  Freeland,  2  Selden,  565).    The  affidayit  on  which  a  requisition  to  the  sheriJflT 

>  take  personal  property  is  founded  (§267),  forms  no  part  of  the  Judgment- 
>11  (Kerriffan  y.  Ray,  10  How.  215),  The  proyisions  of  the  code  regulating 
le  mode  of  entering  the  judgment  and  the  filing  the  judgment-roll,  are  not 

>  be  considered  imperatiye,  bat  merely  directory  XS!f^m«>n  y.  Huggins^  9  How. 
J;  16  Barb.  668). 

e.  A  judgment-roll  upon  "  a  judgment  by  default,  besides  the  summons  and 
>mplamt,  must  contain  eyidence  tnat  the  summons  was  ^eryed  and  that  no 
nswer  luis  been  reoeiyed,  thus  showing  that  the  court  had  jurisdiction  oyer 
le  defendant  and  that  he  had  waired  his  right  to  defend.  If  the  defendant 
AS  appeared  and  an  issue  has  been  joined,  it  must  appear  from  the  roll  how 
lat  issue  has  been  disposed  of,  so  as  to  authorize  the  court  to  proceed  to  judg- 
Lent.  When  an  issue  of  &ct  has  been  tried  by  a  jury,  a  copy  of  the  yerdict 
itered  in  the  manner  prescribed  by  §  264  must  be  inserted  hi  the  roll  If 
le  issue  has  been  tried  before  a  referee,  his  report  stands  as  the  decision  of 
ie  court,  and  must  appear  in  the  iudgment-roll.  In  like  manner  if  the  trial 
r  the  issue  be  before  the  court,  without  a  jury,  the  decision  must  be  in  writ- 
k^ ;  and  when  the  record  is  made  up  the  decision  becomes  a  necessary  pcii 
r  it.  If  there  are  any  other  papers  which  materially  affect  the  judgment, 
lese  also  should  appear  in  the  roll.  Thus  it  should  be  made  to  appear  in 
rerj  Judf^nt-roll  that  the  judgment  has  been  rendered  hy  a  court  whieh 
IS  jurisdiction  of  the  proceedings,  and  when  issues  haye  been  joined  that 
Lose  issues  haye  been  tried  in  some  manner  prescribed  by  law,  so  as  to  author- 
e  the  judmient"  The  opinion^f  any,  should  not  be  inserted  in  the  )udg- 
lent-roll  (Thomas  y.  Tanner,  14  How.  427). 

d.  The  proof  of  seryice  of  the  summons  and  complaint  is  no  part  of  the  r^ 
rrd  on  demurrer  {dmith  y.  Holmes,  19  N.  T.  271) ;  but  proof  of  seryice  of  the 
unmons  where  the  defendant  does  not  appear,  forms  part  of  the  iudgment-roll 
faeomber  y.  Mayor  cfN.  F.,  17  Abb.  36 ;  Thoma»  y.  Tanner,  14  How.  427). 
«.  The  omission  in  a  judgment  record  of  a  pleading  stated  to  haye  been 
ithdrawn  before  judgment  and  to  haye  been  lost  or  mislaid,  does  not  affect 
le  yalidity  of  the  record  or  judgment  {flaUihar  y.  BoeheleoAi,  18  N.  T.  87).  A 
smurrer  which  a  party  has  abandoned,  like  a  pleading  which  has  been  amend- 
l»  is  no  longer  a  part  of  the  record,  and  will  on  motion  be  stricken  from  the 
uae  {Broton  y.  Saratoga  R.  R.  Co.  id.  495). 

/.  Omitting  to  annex  the  summons  and  complaint  to  the  judgpent-roll,  is 
1  irregularity  only ;  it  does  not  preyent  there  beinfl"  a  judgment  in  the  action 
fartin  y.  Kanouse,  2  Abb.  898 ;  and  see  CaMns  y.  Parker,  21  Barb.  276 ;  Co^ 

Diekerson,  1  Duer,  679 :  Conolly  y.  ConoOy,  16  How.  224;  but  see  Tovmshend 

Wesson,  4  Duer,  842 ;  Decker  y.  Judson,  16  N.  Y.  450). 
g.  Signing  by  the  clerk  is  not  indispensably  necessary  to  the  yalidity  of  a 
idgment  (Arhsan's  Bank  v.  TreadweU,  84  Barb.  5§8 ;  Townshend  y.  Wesson,  4 
•uer,  842;  Macomber  y.  Mayor  of  N.  F.  17  Abb.  45;  apparently  oyerruling 
TTteeler  y.  WOUams,  1  Barb.  48 ;  Manning  y.  Guyon,  1  Code  Rep.  48 ;  and  »e 
"an  Orman  y.  Phelps,  9  Barb.  500). 

h.  That  damages  were  assessed  against  the  defendant  in  the  cdurt  beloW, 
ithout  any  affldayit  proying  his  default  in  not  answering,  is  a  matter  of  prao- 
ce  not  reyiewable  in  the  court  of  appeals,  upon  an. appeal  from  the  judtg- 
lent  {CatUn  y.  BiOings,  16  N.  T.  622). 
i.  A  yarianoe  between  the  form  of  judgment  i»  entered  on  the  clerk's  i 
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vtet  and  as  entered  in  the  Jndgment-Tdl  is  an  irr^nlarit?  wk^xh  muA  be 
taken  advantage  of  within  one  jear  (Martin  y.  LoU,  4  Abb.  865]|l 

§.282.  [2370  (Am'd  1851.)  JudgmerUy  when  and  hoto  tc 
he  docketed.    Lien — Secured  on  appeal. 

On  filing  a  jndgmcnt-roU  npon  a  judgment  directing  in 
whole  or  part  the  payment  of  money,  it  may  be  docketed  witb 
the  clerk  of  the  county  where  it  was  rendered,  and  in  any 
other  county  upon  the  filing  with  the  clerk  thereof  a  transcript 
of  the.  original  "  docket,"  and  shall  be  a  lien  on  the  real  prop- 
erty in  the  county  where  the  same  is  docketed,  of  every  person 
against  whom  any  such  judgment  shall  be  rendered,  and 
which  he  may  have  at  the  time  of  docketing  thereof,  in  the 
county  in  which  sucli  real  estate  is  situated,  or  which  he  shall 
acquire  at  any  time  thereafter,  for  ten  years  from  the'time  oi 
docketing  the  same  in  the  county  where  it  was  rendered.  But 
whenever  an  appeal  from  any  judgment  shall  be  pending  and 
the  undertaking  i^equisite  to  stay  execution  on  snch  judgment 
shall  have  been  given,  and  the  appeal  perfected  as  provided 
in  the  code,  the  court  in  which  such  judgment  was  recovered 
may,  on  special  motion,  after  notice  to  the  pei-son  owning  the 
jqdgmept,  in  such  terms  as  they  sliall  see  fit,  direct  an  entry  to 
be  made  by  the  clerk  on  the  docket  of  such  judgment,  tbat.the 
same  is  ^^  secured  on  appeal ;"  and  tliereupon  it  shall  cease 
during  the  pending  of  the  appeal^  to  be  a  lien  on  the  real 
property  of  the  judgment  debtor  as  against  purchasers,  and 
mortgagees  in  good  faith. 

Ow  This  Bection  applies  to  Judgments  in  the  United  Stater  coorts  {fhvoMk 
v.  Orcfmiy,  10  N.  Y.  Leg.  Obs.  1). 

ft.  A  Judgment-roU  delivered  to  the  clerk  to  be  ^led  befbre  the  hoar  pre- 
scribed by  law  for  opening  his  office  (3  R  S.  285,  §  64 ,  laws  1860,  ch.  376),  will 
be  considered  as  filed  at  the  hour  for  opening  his  office.  No  preference  can 
be  gained  by  takinga  judgment-roll  to  the  clerk's  office  before  that  hour  (10 
Wend.  578 ;  and  see  i^aTt^  y.  HamiUon,  26  How.  180). 

c.  The  perfecting  an  appeal,  and  giving  security  to  stay  proceedings  on  the 
Judgment,  does  not  prevent  the  respondent  from  filing  transcripts  of  the  judg- 
ment appealed  from  (BuUdey  v.  Keteliaa,  1  Code  Rep.  N.  S.  119). 

d.  A  judgment  does  not  lose  its  lien  upon  real  estate,  by  the  suffering  an 
execution  issued  thereon  to  lie  dormant  in  the  sheriff's  hands  (Muir  v.  Lmeh, 
7  Barb.  341).  No  indulgence  or  negligence  of  the  sheriff  in  selling,  without 
any  act  of  the  plaintiff,  will  render  an  execution  dormant  as  to  subsequent 
purchasers  {Taibert  v.  MOUm,  9  Sme.  &  M.  9).  But  where  the  lien  of  a  judg- 
ment bad  ceased  by  lapse  of  time,  the  court  will  interfere  in  a  summary  waj 
in  behalf  of  bana-flds  purchasers,  and  order  a  perpetual  stay  of  execution, 
imless  the  judgment  creditor  shall  satisfy,  the  court  that  there  is  probable 
oaose  for  alleging  that  the  purchase  was  not  hona^fide.    The  mere  allegation 
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^  tbe  credHor  fliai  lie  thinks  he  can  prcrre  that  they  are  not  hona-fds  pnr- 
ehaeen,  is  not  enough  {WOaim  y.  AnAft,  2^ Code  Rep.  18). 

a.  The  liens  of  Judgment  creditors,  if  the  land  be  sold  on  a  prior  Judgment, 
are  transferred  to  the  snrplus,  which  must  be  applied  to  them  in  their  o^er 
of  priority  (Averia  v.  Loucks,  6  Barb.  470). 

6.  The  Judgment  continues  a  lien,  after  ten  yean  as  against  the  ludinnen 
debtor  (ScaU  v.  H<noard,  3  Barb.  319).  ^ 

0.  A  lodgment  filed  and  docketed  after  the  decease  of  the  defendant,  does 
not  bhid  real  estate  (OlaMs  ease,  15  Mbh.  fS27), 

d  A  mortgage  for  subsequent  adyances  takes  priority  of  a  Judgment  obtained 
mtermediate  the  mortgage  and  making  the  adyanoB0  (Bobirucm  y.  William$,  22 
N.Y.880).  «^-&  a  V 

e.  Priority  of  Judgments  in  distribution  of  estates  in  surrogates'  courts,  depends 
upon  the  date  of  their  recoyery,  not  the  date  of  docketing  {Hamed's  ease,  4 
Abb.  270). 

/.  A  Judgment  for  costs  recovered  against  husband  and  wife  during  coyert- 
ore,  did  not  bind  the  wife's  separate  estate  (Tisdale  y.  Janes,  38  Barb.  028). 

g.  Where  a  judgment  is  ya^ted  and  afterwards  the  order  yacatinfl;  it  is 
rerersed,  the  uen  of  the  Judgment  is  reyiyed,  except  as  to  interyening  oana- 
fO^  purchasers  or  incumbrancers  {King  y.  Harris,  80  Barb.  471). 

A  The.  tender  of  the  amount  due  upon  a  Judgment  not  accepted,  does  not 
operate  to  extinguish  the  lien  (The  People  y.  B00M,  1  Barb.  879 ;  see  howeyer, 
Kartright  y.  Oady,  21 N.  Y.  848). 

i  When  the  amount  due  on  a  Judgment  is  paid  by  one  not  bound  by  it^e 
Judgment  is  extinguished  or  not  according  to  the  intent  of  the  payer  (Hc^ 
leekY.  Vanderm,  20  N.  Y.  896 ;  and  see  AkLm  y.  Olark  11  How.  209). 

/  On  a  judgment  against  principal  and  surety,  tne  surety  may  pay  the 
amount  of  the  Judgment  and  take  an  as8ifi;nment  of'^it  and  prosecute  the  judg- 
ment against  the  principal  (Alden  y.  Olark,  11  How.  209). 

k.  The  test  of  a  right  to  docket  a  Judgment  is,  whether  there  is  a  right  to 
issue  an  execution  upon  it  immediately ;  and  therefore  a  Judgment  for  sale  of 
real  estate  and  that  a  party  to  the  suit  pay  any  deficiency,  cannot  be  docketed 
until  such  deficiency  is  ascertained  {De  Agreda  y.  Alantet,  1  Abb.  184). 

1.  A  Judgment  a^nst  seyeral  defendants  for  separate  sums,  but  providing 
that  in  case  of  the  msolvency  of  any  of  such  defendants  the  others  shall  be 
liable  in  a  fixed  proportion,  but  not  to  exceed  a  certain  sum  is  to  be  docketed 
as  a  Judgment  for  the  amount  of  the  ultimate  contingent  liability  {Rarikin  y. 
iftMcX»,T6  Abb.  888). 

m.  Where  a  Judgment  was  docketed  correctly  as  to  the  Christian  and  sur- 
name of  the  defendant,  but  incorrectly  as  to  the  initial  of  the  middle  name  and 
the  docket  was  afterwards  corrected  on  motion, — held  that  the  Judgment  took 
priority  as  a  lien  from  the  date  of  the  original  docketing,  as  against  a  subse- 
quent Judgment  obtained  before  the  correction  (OeHer  y.  Hayt,  7  How.  265 , 
and  see  Aylestoorth  y.  Brown,  10  Barb.  167). 

n.  The  date  and  order  of  a  Judgment  lien  is  in  ail  cases  a  question  of  time, 
depending  on  the  day  and  hour  when  tlie  Judgment  was  docketed  {Blgdenburgh 
V.  Nortkrop,  18  How.  289). 

0.  Tbe  lien  of  a  Judgment  does  not  in  equity  attach  upon  the  mere  legal  title 
to  lands,  existing  in  the  defendant  when  the  equitable  title  is  in  another  (Z/<n£7»- 
hiry  y.  Purdy,  11  Barb.  490  j  16  Barb.  876 ;  18  N.  Y.  515 ;  AwriU  v.  Loiuks,  6 
Barb  20).  Judgments  do  not  become  liens  on  leasehold  premises  unless  or  un- 
til the  judgment  debtor,  the  lessee,  is  in  possession  (Orane  y.  O  Connor,  4  £dw. 
Ch.  R  409). 

p.  As  to  docketing  and  filing  transcripts  of  Judjnnents  against  stockholders 
in  banking  corporaUons  see  laws  1868i  ch.  872,  §  6 

q.  Secured  on  appeaL— [This  provision  does  not  apply  to  Judgments  dock- 
eted prior  to  July  10, 1851.J  Are  the  sureties  upon  an  appeal  entitled  to  notice 
of  an  application  on  the  put  of  the  applicant  (or  an  order  directhig  an  entry 
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foeured  <m  appeal  on  tlie  docket t  WbMng,  J.,  tadd  tiial'tiiej  ane  jfififMi  !?. 
Bofrmm,  2  Abb.  411).  BoeworUi,  J,  held  tifey  were  not  (Z^Mn^ttoAT.  iioteKt, 
8  Abb.  281 ;  5  Duer,  680).  The  omitting  to  give  them  notice  doee  not  dia- 
chai^  them  (BwraU  v.  VanderbiU,  6  Add.  70?  The  mnting  orreAiaingsach 
an  order  rests  in  the  discretion  of  the  court  (iSieh  y.  LMna&n^  4  Sand.  71S ; 
Livmgskm  y.  BoberUy  8  Abb.  281).  The  ieaye  to  make  this  entry  cannot  be 
granted  untii  secori^  be  giyen  sufficient  to  stay  execution  {Hoppoek  y.  GaUareB, 
Is  How.  461),  The  order  will  not  be  granted  where  the  respondent  has  done 
any  act  wherebythe  sureties  on  the  ap^l  are  discharged  of  their  liaMlily.  As 
where  the  respondent  lias  sinoe  perfecting  the  appeal  released  from  the  opera- 
tion of  the  Judgment  part  of  the  appellant's  reiu  estate  {Welii  y.  KOtep,  25 
How.  384 ;  16  Abb.  221,  note,) 

a.  Setting  aside  judgment  for  Irregolaxlty. — What  degree  of  laches  in 
moying  to  set  aside  a  Judgment  for  irregularity  will  authorize  the  court  te 
deny  the  motion  (Martin  y.  LaU,  4  Abb.  865). 

b,  8embl$,  a  motion  to  set  aside  a  Judgment  must  be  made  in  the  district  in 
which  the  action  was  triable  (Oouli  y.  Tarranee,  19  How.  560). 

e.  Motion  to  set  aside  a  judgment  for  irregularity  must  be  made  wi&in  one 
year  (see  ante  p.  856,  a;  and  Fork  t.  Oliurei,  5  How.  881 ;  Oook  y.  Dukarrn^ 
1  Duer,  687.)  This  does  not  apply  to  a  motion  to  set  aside  a  yoid  Judgmoigil 
{muiett  y.  RighUn,  18  How.  43 ;  and  see  p.  517,  t). 

d,  No  appeal  lies  from  an  order  denying  an  application  fi>r  Ieaye  to  makethA 
entry  (F&h  y.  LwingsUm,  4  Sand.  7l2V  It  may  be  referred  to  a  reteee  le 
report  on  the  sufficiency  of  the  sureties  (Munn  y.  Bofrrwun^  2  Abb.  411.) 
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TITLE    IX. 
Of  the  execution  of  the  judgment  m  civH  actCone, 
L    Thb  EzBcmcMr. 

n.     PbOGBBHHCM  BfDFPUDmTiJlT  TO  TBS  RiBOUTlOV. 


Ghaptsb  L 

The  Moeoution. 

BmcmoE.  288.    Execation  within  fi^e  years  of  course. 

984.    Szeration  can  only  be  iasaed  by  leaye  of  eourt  after  fire 

years.    L<MTe,  how  obtfdned. 
986.    Judgments,  how  enforced. 
386.    The  different  kinds  of  execution. 

287.  To  what  counties  execution  may  be  issued.     Bxecution 

against  a  married  woman.  , 

288.  Bxecution  against  the  person,  in  what  cases. 

289.  Form  of  the  execution. 

990.    Execution  to  be  returnable  in  sixty  days. 
291.    Existing  laws  relating  to  execution  continued. 

§  283.  [238.1  (Am'd  1849.)  Ecetmtion  within  fvoe  yeare^ 
jfoouTse. 

Writs  of  execution  for  the  enforcement  of  jadgmente  as  now 

luied,  are  modified  in  conformity  to  this  title,  and  the  party  in 

whose  favor  judgment  has  been  heretofore  or  shall  hereafter, 

be  given,  may,  at  any  time  within  five  years  after  the  entry  of 

judgment,  proceed  to  enforce  the  same  as  prescribed  by  this 

title. 

• 

a.  T6  what  jndgmenti  this  section  applies. — This  and  the  next  section 
apply  as  well  to  judgments  rendered  before  the  code  took  effect,  as  to  those 
rendered  in  actions  commenced  since  (CaiskiU  Bank  y.  Bomdford^  2  Code  Rep. 
58;  4  How.  101 ;  Swift  v.  De  WiU,  1  Code  Rep.  26 ;  8  How.  280 ;  darkly. 
HuUhinson,  1  Code  Rep.  127). 

h.  Wlien  ezecntionB  may  issue. — Executions  may  be  issued  immediately 
on  perfecting  judgment,  and  at  lyiy  time  within  five  years  thereafter  (dwifl  y. 
De  Witt,  supra).  But  the  judgment  record  should  be  actually  filed  before  ex- 
ecution issues  (5  Wend.  109 ;  20  Johns,  807 ;  2  R  S.  860,  §11) ;  it  may  how- 
eyer  be  ordered  to  be  filed  nunc  pro  tunc  (8  Cow.  89 ;  22  Wend.  666 ;  and  see 
11  Barb.  600 ;  Taumshend  y.  We99on,  4  Duer,  342). 

e.  Judgment  standing  aa  security. — Where  a  judgment  is  permitted  to 
stand  as  securi^,  and  the  defendant  admitted  to  come  in  and  defend,  the  judg- 
ment creditor  has  no  right  to  enforce -payment  of  the  judgment  pending  t& 
litigation  on  the  defence  interposed  (Ford  y.  Whitridgc,  9  Abb.  416 ;  and  see 
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UfUm  Banky,  Matt,  id.  106;  17  How.  854);  and  the  ftd  thai  a  party  is  per- 
mitted to  enter  Judgment  on  a  verdict  a»  McurUy^  does  not  prevent  a  motion 
for  a  new  trial  on  a  case  {Benedict  v.  Oc^ee^  8  Duer,  669). 

a.  Corporation  of  New  Tork  City,  ezecntion  against— No  execution 
can  be  levied  upon  propert^r  of  the  Corporation  of  the  City  of  New  Yoric 
**  until  after  ten  days'  notice  in  writing  of  the  issuing  of  such  execution  shall 
have  been  riven  to  the  Comptroller  of  said  city  by  either  the  party  adverse  in 
interest,  his  agent,  attorney  or  sheriff"  (1860,  p.  646,  §  5).  This  provision 
applies  only  to  actions  commenced  subsequent  to  14  April,  1860  {id,  §  6). 

b.  Ezecution  againot  ezecntor  or  administrator. — No  execution  shall  is- 
sue upon  a  Judgment  against  an  executor  or  administrator,  until  an  account  of 
his  administration  shall  have  been  rendered  and  settled,  or  unless  on  an 
order  of  the  surrogate  who  appointed  him.  And  if  an  account  has  been  ren- 
dered to  the  surrogate  by  such  executor  or  administrator,  execution  shall 
issue  only  for  the  sum  that  shall  have  appeared  on  the  settlement  of  such 
account  to  have  been  a  Just  proportion  of  the  asdets  applicable  to  the  judg- 
ment (2  R  S.  88,  §  32.  See  Winns  v.  Van  Schaiek,  9  Wend.  448;  ThePeopley. 
Jiidffes  cf  AlbarM/,  9  Wend.  489 ;  MuOieran'e  E^ore  v.  OiOe^pie,  12  Wend.  849; 
The  People  Y.  fudges  cf  Erie,  4  Cow.  445 ;  (HmOead  v.  Vredenburg,  10  How. 
216 ;  MUU  V.  Thureby,  11  How.  126 ;  MilU  v.  Thureby,  2  Abb.  432,  and  note  to 
§289,pa»<. 

e.  Where  a  creditor  shall  have  obtained  a  Judgment  against  any  executor  or 
administrator,  after  a  trial  at  law  upon  the  merits,  he  may  at  any  time  there- 
after apply  to  the  surrogate  having  Jurisdiction,  for  an  order  against  such  ex- 
ecutor or  administrator,  to  show  cause  why  an  execution  on  such  Judgment 
should  not  be  issued  (2  R.  8. 116,  g  19),  proceedings  to  obtain  said  order,  see 
f«.§§20,21,22. 

d.  The  surrogate  has  not  power  to  order  an  execation  where  the  debts  of 
the  deceased  exceed  the  assets,  in  such  a  case  as  to  give  a  preference  to  a  debt 

•which  is  not  by  statute  entitled  to  such  preference  {MiUh^  v.  Atauni^n  Abb.  . 
266).    The  recovery  of  Judgment  creates  no  preference.    No  execution  can  be 
ordered  unless  it  has  been  ascertained  by  an  accounting  what  sum  is  properly 
applicable  to  the  payment  of  the  Judgment,  and  then  the  execution  can  issue 
only  for  the  sum  so  applicable.    {Id,) 

e.  BjB&ovLtioa  against  property  of  a  deoectfadji^dgment  debtor. — Where 
a  sole  defendant  dies  after  Judgment  and  before  execution,  no  execution  can 
issue  within  one  year  after.  But  where  the  Judgment  is  against  several  de- 
fendants, the  death  of  one  does  not  stay  execution  against  Uie  surviving  de- 
fendants (19  Wend  614 ;  BeUinger  v.  Ford,  21  Barb.  311 ;  see  however  laws 
1860,  ch.  296;  AJdtn  v.  Clarke,  11  How.  218;  and  Execution  agamst  ExeetUar, 
Ac  suprtL 

f.  a  eeeme  that  the  law  of  1860,  ch.  295,  does  not  supersede  the  necessity  of 
proceedings  in  the  nature  of  a  scire  fadeu,  before  an  execution  can  be  issued 
after  the  death  of  ^Judgment  debtor  {Frink  v.  Morrison,  13  Abb.  80). 

g.  A  mortgagor,  or  subsequent  Judgment  creditor,  cannot  move  to  have  an 
execution  set  aside  for  irregularity,  as  issued  after  the  death  of  the  Judgment 
debtor,  and  without  a  proceeding  in  the  nature  of  a  scire  facias  {Frink  v.  Mor- 
rison, 13  Abb.  80). 

?L  When  a  surrogate  on  the  application  of  a  Judgment  creditor  of  a  decedent 
has  determined  that  tbe  Judgment  is  a  subsisting  claim  against  the  estate,  and 
has  entered  his  determination  in  the  book  of  his  proceedings  his  duty  is 
ended ;  he  cannot  determine  what  the  Judgment  creditor  owes  the  estate 
and  deduct  the  amount  from  the  Judgment  {Cleveland  v.  Whiton,  31  Barb. 
544). 

i  Bzeoution  in  £avor  of  a  deceased  jnd^ent  creditor. — ^Where  it  appear- 
ed that  a  transcript  of  a  judgment  was  filed  in  April.  1844,  and  that  in  Janu- 
airy,  1850,  an  execution  on  sucli  judgment  was  issued  by  order  of  the  court: 
and  it  further  appeared,  that  at  the  time  of  making  such  order  the  plaintin 
bad  been  dead  upwards  of  three  years :  and  it  did  not  appear  that  the  parties 
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who  procared  the  order  to  iasae  the  executioo  were  the  l^nl  representatiyet 
of  the  deceased,— the  execation  was  set  aside  (BeUinger  y.  Jbrc{,  14  Barb.  260; 
31  id,  811). 

a.  An  execntion  cannot  issue  on  a  Jadnnent  after  the  death  of  the  judgment 
creditor.  The  remedy  to  enforce  the  Judgment  is  an  action  by  the  executor 
of  the  judgment  creditor — praying  a  Judgment  that  be  be  at  liberty  to  issue 
execution  on  the  Judgment  in  the  name  of  such  executor,  to  be  levied  of  any 
lands  which  the  defendant  held  when  tiiejudgment  was  docketed  ('ikurston  v. 
King,  1  Abb.  127 ;  Wheder  v.  DaJdn,  12  How.  537).  Such  an  action  is  not  an 
action  on  a  Judgment,  and  may  be  broueht  without  leave  of  the  court    (Id,) 

b.  After  the  oeath  of  a  Jud,gment  creditor  his  executors  moved,  on  notice  to 
the  judgment  debtor,  for  leave  to  issue  execution  on  the  Judgment ;  the 
motion  was  denied  (Jay  v.  MarUne,  2  Duer,  664).  The  executors  should  have 
proceeded  on  the  jud^ient,  and  to  enforce  it  by  an  action  under  ch.  2,  tit.  18, 
of  the  code,  §428.  Aji  assignee  of  a  Judgment,  if  the  plaintiff  be  dead,  can 
maintain  an  action  to  obtain  Judgment,  uat  he  have  execution  of  the  original 
Judgment  (Cameron  v.  Toung^  6  How.  872). 

c  Ezecatioii  after  discharge  under  insolvent  debtors'  aot — The  proper 
mode  of  testing  the  validity  of  a  discharge  in  insolvency,  is  by  an  action  on 
the  judgment,  not  by  issumg  an  execution  or  an  order  to  examine  the  defend- 
ant m  proceedings  supplementary  to  the  execution ;  for  the  validity  of  the  dis- 
charge will  not  6b  considered  on  a  motion  to  set  aside  an  execution  or  an  order 
for  the  examination  of  a  Judgment  debtor  on  the  ground  of  such  discharge 
{premry,  Shvfddl,  7  How.  86;  B^h  v.  SaUngw,  11  Abb.  344;  Stuart  v.  8air 
mg&r,  14  Abb.  291,  and  cases  in  notes,  id. ;  see  also  Smith  v.  Poiul,  20  How. 
07) ;  but  Kmbk,  a  discharge  in  insolvency  which  has  been  declared  void  will 
not  prevent  the  judgment  creditor  issuing  an  execution  on  his  Judgment  (see 
amaU  V.  Whea;Um,  2  Abb.  816 ;  4  E.  D.  Smith,  427 ;  Browne  y.  Bra&y,  6  Abb. 

d  Ezeontion  on  satisfied  judgment — An  execution  cannot  issue  on  % 
judgment  satisfied  by  filing  a  certificate  as  prescribed  2  Rev.  Stat  862.  If  the 
satisfaction  is  voidable  for  any  cause,  the  satisfiEtction  should  be  vacated  before 
ianiing  execution  (Aekerman  v.  Ackerman,  14  Abb.  229). 

e.  When  the  satisfaction  of  a  Judgment  was  produced  by  the  sale  upon  the 
execution  of  real  estate  supposed  to  belong  to  the  Judgment  debtor,  and  it  was 
afterwards  discovered  t}iat  he  had  no  title,  and  that  none  was  obtained  by  the 
pardiaser,  an  order  of  the  supreme  court  vacating  the  satisfaction  and  autho- 
ring a  new  execution  was  affirmed  (Suydam  v.  Hoiden,  Court  of  AppesJs, 
October,  1868 ;  and  see  Fi&td  v.  Paulding,  8  Abb.  189 ;  1  Hilton,  187). 

/.  An  execution  should  not  be  set  aside  on  motion  on  the  ground  that  the 
judgment  has  been  satisfied,  where  the  evidence  is  conflicting  (Frink  v.  Mcr- 
riwn,  18  Abb.  80). 

g.  Ezeoution  against  Imsband  and  wife. — On  Judgment  for  the  plaintiff  in 
an  action  for  a  tort  against  husband  and  wife,  '*  execution  may  issue  against 
both  defendants  *  *  *  .  and  it  may  be  satisfied  out  of  the  property  of  the 
husband,  or  the  separate  property  of  the  wife  (Marsh  v.  Potter,  80  Barb.  506 ; 
and  see  Solomon  v.  Waa»,  2  Hilton,  181 ;  Charles  v.  LoweMtein,  26  How.  29 ;  as 
to  execution  against  property  of  married  woman,  see  §  287 ;  and  as  to  execu- 
tion against  the  person  of  a  married  woman  see  in  note  to  §  288). 

§  284.  [239.]  (Am'd  1851,  1858.)  After  jme  yewrSy  to  be  is- 
iued  only  by  leave  of  eautt.    Leave,    how  obtained. 

After  tho  lapse  of  five  years  from  the  entry  of  judgment, 
an  execution  can  be  issued  only  by  leave  of  the  court,  upon 
motion,  with  personal  notice  to  the  adverse  party,  unless  he  be 
absent  or  non-resident,  or  cannot  be  found  to  make  such  service, 
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in  which  case  snch  service  may  be  made  by  publication,  or  in 
Buch  other  manner  as  the  conrt  shall  direct.  Such  leave  shall 
not  be  given  unless  it  be  established  by  the  oath  of  the  party, 
or  other  satisfactory  proof/ that  the  judgment,  oi  some  part 
thereof,  remains  unsatisfied  and  due.  But  the  leave  shall  not 
be  necessary  when  execution  has  been  issued  on  the  judgment 
within  the  five  years,  and  returned  unsatisfied  in  whole  or  in 
part 

When  judgment  shall  have  been  rendered  in  a  court  of 
justice  of  the  peace,  or  in  a  justice's  or  other  inferior  court  in 
a  city,  and  docketed  in  the  office  of  the  clerk  of  the  county, 
the  application  for  leave  to  isnue  execc|tion  must  be  to  the 
county  court  of  the  county  where  the  judgment  was  rendered, 
or  in  the  city  and  county  of  Hew  York  to  the  court  of  common 
pleas  of  that  city  and  county. 

a,  A  defendant  may  waive  the  proyisicms.of  ttiiJB  section  (Pierce  r.  Oraney  4 
How.  357 ;  8  Code  Rep.  31 :  HuBfert  y.  I^Oer,  8  Code  Rep.  55 ;  Marfan  y. 
Burgem,  1  Dowl  N.  8.  850).  Sembky  that  an  execution  on  a  judgment  in  the 
marine  court,  issued  without  leave  of  the  court,  more  than  fiye  years  after  the 
judgment  was  rendered,  is  not  merely  irregular  but  yoid  {Bates  y.  Jamei,  8 
buer,  45 ;  M&rae  y.  Oauldy  1  Keman,  385).  An  application  under  this  section 
should  not  be  made  untU  the  expiration  of  flye  years  from  the  entij  of  Judg- 
talent  (Field  y.  Faviding,  8  Abb.  189). 

&  On  an  application  for  leaye  to  issue  an  execution  on  a  judgment  entered 
more  than  fiye  years  preyiously,  the  court  will  not  go  behind  the  judgment 
and  inquire  into  its  yaliditj,  and  the  judgment  debtor  cannot  be  heaurd  to 
show  uat  no  summons  was  eyer  served  on  him  in  the  action  in  which  the 
judgment  was  rendered.  The  only  inquiry  contemplated  is,  whether  the  jnd^ 
ment,  or  any  part  thereof,  has  been  satisfied  {LeeY.  WcUkins,  8  Abb.  3^ ;  ft 
How.  178).    5W  query? 

6.  In  Kennedy  y.  MiUs  (4  Abb  183),  application  was  made  in  Januaiy,  1867, 
for  leaye  to  issue  execution  on  a  judgment  entered  in  1886.  It  appeared  that 
execution  issued  soon  after  the  judgment  was  reooyered,  and  was  partially 
satisfied,  and  that  nothing  had  been  since  done  towards  collecting  the  judg- 
ment.  The  application  was  denied  on  the  sole  ground  that  as  there  was  no 
proof  of  any  payment,  or  written  acknowledgment,  withhi  twenty  yean,  the 
Judgment  was  presumed  to  be  paid. 

h.  On  a  motion  under  this  section  for  leave  to  issue  execution,  if  the  judg- 
ment debtor  denies  that  any  thing  is  due  upon  the  judgment  (or  that  less  » 
due  than  is  claimed  by  the  judgment  creditor),  the  court  before  granting  the 
motion  will  refer  the  matter  to  a  referee  to  report  what,  if  any  thing  is  due 
upon  the  judgment  {(JaUkiU  Bank  v.  Sandfard,  3  Code  Rep.  58 ;  4  H^w.  101 ; 
K(mnedy  v.  ifOb,  4  Abb.  183 ;  Z«5  y.  Wamne,  8  id.  348 ;  18  How.  178}.  And 
if  it  is  considered  a  proper  case  for  granting  the  motion,  the  court  wiU  direct 
that  on  filing  the  report  of  the  referee  with  the  county  cleric,  the  judment 
creditor  be  at  liberty  to  issue  execution  for  the  amount  reported  due.    {x5.) 

e.  Where  a  judgment  remained  unpaid  more  than  five  years,  firom  1846  to 
1855,  and  after  its  recovery— namely,  in  1848 — the  defendant  obtained  a  dis- 
charge in  insolvency,  which  was  afterwards  adjudged  void,  the  plaintiff  had 
laave  in  1855  to  issue  execution  on  the  judgm^t  (iSmoff  y.  Whiakm^^  hJdb. 
816 ;  4  E.  D.  Smith,  437 ;  Broume  v.  Bradlf^,^  Khh.  141). 

d,  A  plaintiff  may  have  leave  to  isbue  execution  en  a  judgment  five  years 


Digitized  by  VjOO^IC 


)  286.]  Bzsoimoii.  iu^ 

»ld  and  upwards,  notwithstanding  that  he  has  brcmght  an  action  nnon  it  and 
i9B  reeovert'd  a  new  judgment  in  such  action,    {lb,) 

a.  Bat  where  a  creditor's  sait  was  instituted  before  the  passage  of  tlie  oods 
f  1848,  and  a  receiver  appointed,  and  an  assignment  made  to  snch  receiyer, 
nd  Uie  plaintiff,  after  the  code  went  into  effect,  issued  and  levied  an  aliat 
\&rifaeiaM  on  property  covered  by  such  receiversliip,  the  court  set  aside  such 
9vy,  unless  the  plaintiff*  waived  his  receivership,  and  dismissed  his  creditor's 
ait  (OouwmeuT  v.  Wamar,  2  Sand.  634). 

b.  The  court  should  not  grant  leave  to  Issue  execution  on  a  jlidgment  after 
lapse  of  five  years  from  ita  rendition,  wh«>!n  it  appears  that  tli^  Judgment 

iebtor  holds  a  judgnient  aeainst  the  moving  party  exceeding  in  amount  the 
adgment  upon  which  it  is  sought  to  issue  execution.  The  moving  party 
hould  be  left  to  an  action  on  his  judgment,  or  a  motion  to  set  off  the  Judg- 
ments (.SSs^  V.  Oarr,  1  Hilton,  411). 

e.  Executions  were  issued  in  May,  1848,  in  two  actions  on  Judments  in  tite 
ifew  YoiiL  common  pleas ;  by  mistake,  the  executions  purportea  to  be  issued 
n  Judgments  of  the  supreme  court.    The  error  was  not  discovered  until  after 

sale  on  the  executions,  and  an  acknowledgment  thereon  of  payment.  Sub- 
equently,  and  in  1851,  an  order  was  made,  on  application  of  the  plaintiflftL 
ranting  leave  to  issue  new  executions,  but  none  were  issued  until  1856.  Held 
liat  Such  executions  were  irregular,  and  must  be  set  aside.  The  application 
)r  leave  to  issue  execution  for  the  purpose  of  removing  the  bar  of  §  248,  can- 
not be  made  until  after  five  years  mm  the  date  of  the  judgment  After  five 
ears,  the  law  presumes  the  Judgment  has  been  paid,  and  such  presumption  is* 
lOt  removed  by  an  order  made  prior  to  that  time  {Fidd  v.  Paulding^  1  Hilton, 
87). 

d.  An  order  refusing  to  set  aside  an  execution  issued  without  leave,  after 
ive  years,  is  not  appealable  {Bank  cf  Oenmee  v.  Qptneer,  18  N.  T.  100).  It 
eems  such  an  execution  is  not  void,  but  only  voidable,  in  the  discretion  of  the 
ourt  from  which  it  issued.    {Id)  \ 

e.  Upon  an  application  by  the  assignee  of  a  judgment  for  leave  to  issue  exe- 
mtoi  under  this  section,  the  fiact  that  the  Judgnient-debtor  is  the  owner,  by 
issignment,  of  Judgments  to  a  greater  amount  against  the  moving  party,  is  no 
nswer  to  the  motion  {JBeUs  v.  Garr^  court  of  appeals,  June,  1864). 

/  The  right  to  an  execution  in  such  case  is  a  legal  one,  and  it  cannot  be 
oantervaUed  by  the  alle^tion  of  what  may  be  an  equitable  offset,  without 
living  the  party  demandmg  his  legal  right  an  opportunity  to  controvert  the 
qultable  ground,  s.  a.  bis  insolvency,  xm  which  a  right  to  set  off  the  counter- 
adgment  might  be  founded,    (id) 

g.  Upon  such  an  answer  to  such  an  application,  the  most  the  Court  should 
lo  is  tn  suspend  the  decision  for  the  purpose  of  giving  time  to  the  party  resist- 
ing to  make  his  motitti  to  allow  a  set  off.    {I<L) 

h.  The  denial  of  a  motion  for  leave  to  issue  execution  in  such  a  case  affects 
i  substantial  right,  and  the  order  is  appealable.    {Id.) 

See  note  to  g  28a 


§  285.  [240.]    (Am'd  1849.)     Oih&r  judgrnmU,    how    en- 

Where  a  judgment  requires  the  payment  of  money,  or  the 
ielivery  of  real  or  personal  property,  the  same  may  be  enforced 
in  those  respects  by  execution,  as  provided  in  this  title.  Where 
it  requires  the  performance  of  any  other  act,  a  certified  copy  of 
tbe  judgment  may  be  served  upon  the  party  against  whom  it 
is  gAveii,  or  the  person  or  officer  wl^o  is  required  thereby  or.  by 
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/ae,  and  bis  obedience  thereto  enforced.     If 
be  pniiisbed  bj  the  court  a8  for  a  contempt. 

tiff  brought  his  action  to  compel  the  defendant  to  make 
jEkction  of  a  mortgage,  and  the  defendant  aeired  notice 
;  be  entered  as  prayed  for  in  the  complaint,  which  was 
^1d  on  motion  bv  tlie  plaintiff  for  an  order  to  compel  the 
je  such  satisfoction  that  such  a  motion  was  unheoeoaiy ; 
the  JudgiiiCTit  ^i^^^^fectly  entered)  contained  the  proper  order.  The  defend- 
ant should  be  served  personally  with  a  copy  of  the  Judgment  A  transcript 
served  on  the  defendant's  attorney,  with  a  personal  demand  upon  the  defend- 
ant, was  insufficient  {Fero  y.  Van  Kwa,  9  How.  148). 

b.  Where  a  judgment  requires  a  party  to  execute  an  assignment  or  convey- 
ance and  an  instrument  in  proper  form  is  tendered  to  him,  he  is  bound  to  exe- 
cate  %  although  it  has  not  been  submitted  to  the  court  or  judge  for  approval 
(BUHker  v.  JBathome,  5  Bosw.  710).  And  the  deed  need  not  necessarily  be  ten- 
dered for  execution  simultaneously  with  the  service  of  a  copy  of  the  judgment, 
its  tender  at  any  time  after  service  of  a  copy  of  the  judgment  is  sufficient  to 
put  the  party  refiising  to  execute,  in  contempt ;  the  absence  of  a  seal  on  the  ir 
stmment  tendered  or  of  a  commissioner  or  attesting  witness  is  no  excuse  for 
not  executing  the  deed  (Mbrr%$  v.  WaUh,  14  Abb.  8SB). 

e.  Besides  "rvice  on  the  defendant  of  a  copy  of  the  judgment,  there  must  be 
I  demand  and  refusal  to  comply  with  the  judgment,  to  authorize  proceedings 
for  a  contempt  (Oray  v.  Cook,  21  How.  483). 

d  An  attachment  for  disobedience  of  an  injunction  enjoining  a  particnlar 
act  is  a  proceedmg  on  the  judgment  and  will  not  be  granted  where  defendant 
has  appealed  and  given  security  staying  proceedings  on  the  judgment  (Hm§y, 
AflKiV.  11  Abb.  2I). 


§  286.  [311.]  (Am'd  1849.)  The  differetU  kinds  of  execu^ 
Hon. 

There  shall  be  three  kinds  of  execution  ;  one  a<|^ainst  the 
property  of  the  jndgment  debtor ;  another  against  his  pei*son ; 
and  the  third  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  or  snch  delivery  with  damages  for  witliholding 
the  same.  They  shall  be  deemed  the  process  of  the  conrt,  but 
they  need  not  be  sealed  nor  subscribed,  except  as  prescribed  m 
section  289. 

§  287.  [242.]  (Am'd  1851,  1852,  1862.)  To  what  couwUbb 
execution  may  he  issued.    Moeoution  agadnet  married  woman. 

When  the  execution  is  against  tlie  property  of  the  judg- 
ment debtor,  it  may  be  issued  to  the  sheriff  of  any  county 
where  judgment  is  docketed.  When  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  the  sheriff  of 
the  county  where  the  property,  or  some  part  thereof,  is  situ- 
ated. Executions  may  be  issued  at  the  same  time  to  different 
counties.  . 
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Real  property  adjn 
(bounty  where  it  lies,  b; 
Appointed  by  the  court 
jheriflF  or  referee  must 
vhich  coDveyafice  aha 
interests  of  the  parties 

An  execution  may  it 
shall  direct  the  levy 
judgment  against  her 
otherwise. 

a.  An  execntion  which  dii 
i^hich  the  Jodgment  has  not 
igainst  peisonal  property  on 
Lion  to  be  ameDdeu  bj  st 
[StepheM  ▼.  Browning,  1  Cod 
script  to  be  fiied  and  the  jad 
Baib.808). 

b.  Ezeontioii  against  ma 
iction  lor  a  tort  against  husl 
the  property  of  botli  and  if  i 
sons  of  both  may  issae  (Mai 
WoM,  2  HUton,  181 ;  OharU 

See  Laws  1860,  ch.  90, 186 

6.  A  Judgment  for  costs  a^ 
ration  agauist  her  separate  \ 

d.  The  proYision  that  the 
the  levy  and  collection  out  c 
V.  Soargeni,  15  Abb.  452). 

e.  The  execution  against  I 
that  it  be  levied  of  her  sepft 

Bee  Rule  7a 

/' 

§  288.  [243.]  (Am'd 
persony  in  wJuU  caseSy 

If  the  action  be  on 
been  arrested,  as  provi 
execntion  against  the 
issued  to  any  county  v 
the  retnrn  of  an  excci 
whole  or  in  part  But  n 
of  a  jndgment  debtor, 
as  in  this  act  provided, 
ment  of  facts  showing 
quired  by  section  179. 
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a.  When  an  execution  against  tbe  person  may  iasne. — ^An  execation 
against  the  person  may  issue  only  where  an  order  of  arrest  has  been  issued 
and  served  before  judgment  or  where  the  complaint  states  &ct8  bringing  the 
case  within  one  of  the  causes  for  arrest  mentioned  in  section  179.  Where  an 
order  of  arrest  has  been  issued  and  served  before  judgment  and  is  not  vacated 
or  where  the  complaint  states  facts  showing  a  cause  of  arrest,  then  on  judg- 
ment for  the  plaintiff  and  exec^ution  against  the  property  of  the  defendant  re- 
turned unsatisfied,  an  execution  against  the  person  mav  issne  of  course  and 
without  any  order  of  the  court  or  a  judge  or  entry  in  the  judgment  {Purchase 
V.  BeOaws,  14  Abb.  857 ;  28  How.  421 ;  Atocha  v.  Oarda,  15  Abb.  304 ;  24 
How.  186 ;  Molaer  v.  Koem^,  18  Abb.  241,  note;  22  How.  190 ;  BuU  v.  MelUg,  13 
Abb.  241 ;  How  v.  Frear,  id.  note  ;  21  How.  348 ;  and  see  Alden  v.  Sanan,  4 
Abb.  102 ;  8leM?a  v.  LeawMDorth,  5  Duer,  122 :  CrovDeU  v.  Brown,  17  How.  68 ; 
/Wawiaferv.  Jii««!C,2CodeR147;  4  How.  234;  Bwride  Y,  Btti,  i  How.  288: 
1  Code  R  148 ;  Fake  v.  EdgerUm,  3  Abb.  280,  5  Dner,  681 ;  Squire  v.  Flynr^  2 
Code  R  117 ;  Cheney  v  OarlnUi,  5  How.  467 ;  Ginoehio  v.  Figari,  2  Abb.  185 ; 
4  E.  D.  Smith,  227 ;  Lmaey  v.  Sanders,  3  Abb.  176 ;  12  How.  25 ;  Lockwood  v- 
Sliybe,  18  How.  45 ;  Humphrey  v.  Brown,  17  How.  481:  KendenburghY,  Morgan, 
18  How.  469 ;  HaU  v.  McMahon,  10  Abb.  108 ;  819 ;  Coonay  v.  Van  BenaJear, 
1  Code  R  88  ;  CroweU  v.  Brown,  17  How.  68).  These  decisions  were  made 
prior  to  the  amendment  of  this  section  in  1862.  That  amendment  (the  last 
sentence  in  the  section)  seems  to  confirm  these  decisions. 

b.  Where  a  defendant  has  been  arrested  in  an  action  authorizing  his  arrest 
and  he  is  released  from  arrest  on  giving  security,  he  is  not  thereby  exempt 
ttom  an  execution  against  his  person  (Meeeh  v.  Loomk,  28  How.  484;  14  Abb. 


c.  The  fact  that  a  partv  arrested  before  judgment  has  given  bail,  who  have 
Justified,  does  not  estop  him  firom  insisting  that  he  is  not  liable  to  an  execu- 
tion on  the  judgment  against  his  person,  nor  prevent  his  having  such  ex- 
ecution set  aside  if  improperly  issued  (BridgetDoter  Faint  Go,  v.  Meetmare, 
15  How.  12 ;  Moore  v.  Gukfirt,  9  id.  474 ;  see,  however,  Orowdl  v.  Brown,  17 
uL68). 

d.  Afi^  a  defendant  has  l)een  arrested  pending  the  action  and  the  order  of 
iCrrest  is  vacated  on  motion,  he  is  not  liable  to  arrest  on  execution  because  the 
jury  have  found  him  guilty  of  fraud  in  contracting  the  debt  (SteOe  v.  Palmer,  11 
Abb.  62 ;  see  Meech  v.  Loomis,  28  How.  484 ;  14  Abb.  428). 

0.  In  an  action  to  compel  the  delivery  of  specific  personal  property,  an  exe- 
cution against  the  person  cannot  issne  unless  an  order  of  arrest  was  iaiined  and 
served  before  judgment  (Ptirchase  v.  BeUom,  14  Abb;  857 ;  28  How.  421 ;  ap- 
proved at  general  term,  see  16  Abb.  105). 

/  On  a  judgment  in  an  action  to  recover  possession  of  real  property  and 
damages  for  Uie  detention  an  execution  against  the  person  may  issue  (MerriU 
v.  Catyenter,  80  Barb.  61 ;  but  not  on  a  judgment  in  an  action  to  recover  pos- 
session of  real  property  merely ;  (see  FaSerton  v.  Fitegeraid,  18  Barb.  441 ;  10 
How.  87 ;  Brush  v.  Mullen,  12  Abb.  242). 

g.  In  a  case  prior  to  the  amendment  of  1862,  held  on  a  judgment  for  the 
plain tiiff  in  an  action  to  set  aside  a  conveyance  as  fraudulent  against  creditors, 
an  execution  cannot  issue  against  the  person  without  leave  of  the  court  {Fas- 
sett  V.  TaJOmadge,  14  Abb.  iS;  28  How.  244). 

A.  To  Justify  the  issuing  an  execution  against  the  person,  it  is  not  necessary 
that  sixty  dajrs  should  intervene  between  the  issuing  of  the  execution  against 
property  and  the  execution  against  the  person.  It  is  enough  that  the  first  has 
been  actuallv  returned  by  the  sheriff,  when  he  has  acted  hmafid^  (Fake  v.  Bd- 
ffniont  8  Abb.  229 ;  5  Duer,  681).  Nor  is  it  necessary  that  the  execution  against 
the  propertv  should  be  issued  to  the  sheiiff  of  the  county  where  the  pluntiff 
resiaes.    (iS.) 

i  The  isBiUnr  an  execution  against  the  person  before  the  return  of  an  exe- 
cution against  tne  property,  is  an  irregularity  merely,  and  does  not  make  the 
execution  against  the  person  void  (Reniek  v.  Orser,  4  Bosw.  88i).    When  the 
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execution  against  the  property  is  in  fact  returned  and  filed  but  by  the  aheriff*a 
neglect  hla  return  is  not  endcursed,  the  defect  is  am^idable,  and  the  ezeoutioD 
against  the  person  may  be  upheld  by  allowing  the  return  40  be  endoned  mmo 
pro  tunc  (HaU  t.  Affer,  9  Abb.  21W ;  19  How.  91). 

a.  Bzecation  against  penon  of  a  married  woman. — An  execution  may  is- 
sue against  the  person  of  a  married  woman.  Where  in  an  action  for  an  assault 
against  9.  feme  tloU^  she  married  after  judgment  against  hef,  on  return  of  an  ex- 
ecution against  her  property  unsatisfied,  an  execution  was  issued  against  her 
person :  on  motion  before  Hon.  C.  P.  Daly,  first  judge  of  the  New  York  Com- 
mon Pleas,  he,  on  careAil  review  of  the  authorities,  held,  (1),  that  the  execu- 
tion was  properly  issued  without  making  the  husband  a  parly  (Cooper  y.  Huiv- 
Mn,  4  East,  621\  (2),  that  It  was  in  the  discretion  of  the  court  to  discharge 
or  refuse  to  discnarge  a  married  woman  out  of  custody.  (3),  that  the  court 
would  order  the  discharge  only  in  those  cases  where  it  appeared  that  the  mar- 
ried woman  had  no  separate  estate.  In  that  case  it  appearing  the  defendant 
bad  a  separate  estate  the  judge  reflised  to  order  her  dischai]?e  {Wilson  v  Suher, 
Its.  Osbom  R  Bright,  Esq.,  who  appeared  for  the  plafaitiffcited  the  following 
authorities:  Cro.  Jac.  828 ;  Buller,  28 ;  3  Maule  «&  S.  557;  Pittt  v.  Miller,  2 
Btra.  1167 ;  1237 ;  Tufiggs  v.  Timggs,  2  M.  «&  Ry.  126  n.;  Bmyon  v.  Jone^,  15  M. 
&  W.  566 ;  CorrCweaUh  v.  Badlen,  9  Pick.  862 ;  McKinstry  v.  Davi^,  3  Cow- 
en^  339;  CWofifc  V.  i>ea<»7»,  6  Moore,  128 ;  to  which  we  would  add  Me(talf  y. 
Bods,  6  D.  &  R  46 ;  ITu^rp  v.  Argleji,  1  B.  &  L.  831 ;  3mn$  v.  Chester,  6  Dowl. 
140 ;  Edward*  v.  Martyn,  21  Law  Jour.  Q.  B.  86 ;  2  L.  M.  &  P.  669 ;  Clancy's 
Eiights  of  Married  Women,  ch.  5 ;  HoUingdale  v.  Lbyd,  1  Horn  &  Hurl.  119 ; 
Bailey's  Prac  358). 

6.  Wlian  ezecQtioii  may  iasae  against  the  person  of  the  plaintiiL— A 
plaintiff  who  fails  in  on  aetio/i  in  tort,  in  which  the  defendant  was  liable  to  ar- 
rest, is  liable  to  an  execution  against  his  person,  although  the  defendant  was 
!iot  in  fiict  arrested,  and  no  order  has  been  made  for  the  defendant's  arrest,  or 
br  an  execution  a^inst  his  person  (Khppenburgh  v.  Netfu»,  4  Band.  655 ;  Oct. 
mn  y.  FreOand,  6  How.  245). 

e.  Ezeontion  against  the  person  on  justice's  judgment — An  execution 
igidnst  the  person  may  issue  out  of  the-coounon  pleas  on  a  judgment  of  the 
marine  court,  after  a  transcript  of  such  judgment  has  been  med  with  the 
»unty  clerk  (OtnocfUo  t.  Figari,  2  Abb.  185 ;  4  E.  D,  Smith,  227 ;  HaU  v.  Ho- 
Mahmy  10  Abb.  319 ;  WhiUng  v.  Pufnam,  16  Abb.  382). 

d.  TV)  Jnstifv  the  arrest  of  a  defendant  on  an  execution  issued  upon  a  judg- 
ment obtained  in  a  district  court  in  the  city  of  New  York,  the  justice  must 
itate  in  the  judgment,  and  enter  in  bis  docket,  that  the  defendant  is  subject  to 
irrest  and  imprisonment  {Carpenter  v.  WilleUj  18  How.  400).  Where  subse- 
inent  to  a  judgment  for  plaintiff,  which  did  not  show  any  right  of  arrest,  the 
plaintiff,  on  an  aflfidavit  that  the  demand  upon  which  judgment  was  rendered, 
nras  for  moneys  received  in  a  fiduciary  capacity,  obtained  an  order  that  an  ex- 
ecution issue  against  the  person  of  the  defendant ;  held  that  such  order  the 
execution  issued  pursuant  to  it  were  void,    (id) 

e.  The  marine  coijrt  of  the  city  of  New  York  cannot  issue  an  execution 
igainst  the  person  {The  People  y.  Smith,  9  How.  464)'. 

/.  The  execution  on  a  justices*  judgment,  of  which  a  transcript  has  been 
lied  in  the  Common  Pleas  will  not  be  set  aside  on  motion  for  any  irregu- 
arities  in  the  method  of  obtaining  judgment.  The  remedy  for  such  irregular- 
tics  is  an  appeal  from  the  judgment  {Whiting  y.  Putnam,  16  Abb.  382). 

g.  ZSffeot  of  arrest  on  the  judgment— The  effect  of  taking  the  body  of  a 
^^rtj  in  execution,  is  as  a  general  rule,  a  satisfaction  of  the  judgment  (1  Cow. 
S6 ;  9  Wend.  241 ;  11  »6.  41 ;  5  ib,  5&-^0).  But  if  the  party  die  m  execution, 
Kt  is  rescued  or  improperly  discharged,  n  new  execution  may  issue  {Wetmn  y. 
UhamherUdn,  3  Coms.  331). 

h,  Disoharge  from  arrest  on  ezeoution. — A  defendant  arrested  on  an  exe- 

mtion  against  the  person,  may  be  discharged  by  paying  the  amount  of  the  levy 

bo  the  sheriff  or  the  plaintiff's  attxNmey.    But  the  sheriff  cannot  discharge  the 

E)arty  arrested  on  his  gtyfngseonrity  (6  Cow.  465;  lib.  46;   6  Wend  207;  9 
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Johns.  208).  And  the  attoraey  has  no  power  toriTe  a  discham  except  on 
an  actual  payment  (8  Johns.  361 ;  6  i^.  51 ;  21  Wend.  362 ;  7  Cow.  739).  II 
is  no  ground  for  discharging  one  of  several  defendants  from  an  arrest  on  exe- 
cution, tliat  at  the  time  tlie  execution  was  deliyered  to  the  sheriff,  instructioni 
were  given  him  not  to  arrest  the  otlier  defendants,  and  that  Uie  sheriff  hai 
acted  on  such  instructions  (Fake  v.  Edgerton,  8  Abb.  229 ;  5  Ducr,  081.) 

a.  The  taking  in  execution  the  body  of  a  county  treasurer  at  the  suit  of  the 
State,  does  not  affect  tlie  action  at  the  suit  of  the  county  {Supeniaon  qf 
LimngsUfn  v.  H^ito,  80  Barb.  72)., 

b.  A  voluntary  discharge  of  the  party  arrested  is  a  discharge  of  the  Judg- 
ment (5  Johns.  864 ;  8  Cow.  171 ;  8  Wend.  184).  If  a  parity  is  discharged  on 
the  ground  of  irregularity  in  the  execution,  a  new  execution  may  issue  on 
the  judgment  (5  Wend.  90 ;  3  Adol.  &  El.  N.  a  1 ;  Oinoehio  v.  mgari,  2  Abb. 
185 ;  4  E.  D.  Smith,  227).    See  Charging  in  execution,  infra. 

e.  Where  an  execution  against  the  person  is  improperly  or  irregalarly 
issued  tlie  remedy  it  would  seem  is  on  a  motion  to  set  aside  tlie  execution, 
but  semble,  a  party  arrested  under  such  an  execution  may  be  discharged  on 
habeas  corpus  (see  The  People  v.  mUett,2Q  Barb.  78 ;  6  Abb.  37 ;  10  How.  210; 
see  however.  Wiles  r,  Broum,  3  Barb.  37). 

d.  Jailliberties. — If  the  defendant  do  not  discharge  the  execution,  he  may 
be  admitted  to  the  liberties  of  the  Jail,  on  executing  a  bond  to  the  sheriff  (2 
RS.483;19Johns.233;7i&.168;6t2».  121;15  ib,  256;  12  ib,  88V.  The  lib- 
erties of  the  city  of  New  York  are  "  all  the  city  and  county  of  New  "York** 
^ws  1846,  ch.  32).  In  other  counties  (with  some  exdbptions)  the  liberties  are 
designated  by  the  county  courts  of  each  county ,^  and  are  not  to  exosed  500 
acres  In  extent  (Laws  1851,  ch.  21),  Erie  (Laws  1861,  p.  61),  Rensselaer  (Lawi 
1830,  ch.  252),  Onondaga  (Laws  1851,  ch.  202),  Schenectady  (Laws  1830,  ch. 
244},  Allegany  [Laws  1831,  ch.  217),  Dutchess  (Laws  1861,  ch.  130),  of  Kuki 
include  town  of  Flatbush  and  Brooklyn,  excluding  so  much  as  was  formem 
Bushwick  and  Williamsburgh  (Laws  1881,  ch.  21/ ;  Ohatnberlain  y.  (kunpbm, 
89  Barb.  640). 

e.  The  provisions  of  2  Bey.  Stat  SX,  §  1,  proyidmg  for  the  discharge  by  the 
court  of  an  imprisoned  debtor  on  submitting  to  an  examination,  Ac.  held  to 
apply  as  well  to  debtors  on  the  limits  as  to  those  in  close  custody  {Oonutn  y. 
Btorm,  26  How.  84 ;  ovcrrurg  ComstoCk's  case,  16  Abb.  233 ;  25  How.  4a»). 

f.  Defendants  against  whom  Judgment  is  obtained  on  any  bond  given  undei 
the  act  to  suppress  intemperance,  or  for  any  penalU^  incurred  under  that  act, 
are  not  entitled  to  Jail  liberties  (Laws  of  1857,  yoL  2,  p.  416,  §  82). 

g.  The  court  cannot  order  the  sheriff  to  accept  bail  for  the  Jail  libertiei 
{ScurtesY,  Mereequest  0  How.  188).  If  the  sheriff  improperly  refuse  bail  the 
remedy  is  by  action.  (Id.) 

h.  Assignment  of  bond  for  Jailliberties  after  death  of  sheriff  (22lk^7iMqf  y. 
Barnard,  28  Barb.  618). 

i.  Charging  in  ezecntion.— When  a  defendant  against  whom*  an  order  ni 
arrest  has  been  obtained  is,  at  the  time  Judgment  is  rendered,  in  custody  ol 
the  sheriff,  tlie  plaintiff  must  chaige  him  in  execution  within  three  months 
from  the  last  day  of  the  term  next  toUowing  that  at  which  Judgment.is  obtained 
If  the  defendant  is  surrendered  in  discharge  of  his  bail,  he  must  be  charged  ii 
execution  within  three  months  after  his  surrender,  and  in  all  cases,  as  il 
would  seem,  within  three  months  from  the  return  unsatisfied  of  an  executioo 
against  the  propcrtjr  of  the  defendant  A  neglect  to  charge  the  defendant  in 
execution  entitles  liim  to  apply  for  a  euperaedeas  to  be  discharged  from  cus 
tody  (2  R  S.  556,  §§  36, 37).  After  a  Judgment  debtor  has  "  remamed  charged 
in  execution  thirty  days  from  the  date  of  his  imprisonment,*'  the  Judgment 
creditor  may  by  a  written  notice  require  the  sheriff  to  discliargo  him  ;  and 
thereupon  the  sheriff  may  discharge  him.  He  cannot  he  again  arrested  oi 
the  same  Judgment;  but  the  Jud^ient  creditor  "may  have  the  same  civil 
remedies  to  enforce  payment  of  the  Judgment  upon  which  such  cxecuticm  was 
issued,  and  as  if  such  execution  had  not  been  issued  *'  (Laws  1857»  ch.  427). 
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j.  A  motion  for  a  mpenedea*  cannot  be  granted  on  the  gronnd  that  plaintiff 
kias  neglected  for  three  months  to  charge  defendant  in  execution,  unless  tlio 
tndl  have  been  exonerated.  When  the  moving  papers  on  such  a  motion  do 
not  show  that  the  bail  have  been  exonerated,  plaintiff's  allegations  tliat  he  liad 
AO  notice  of  the  surrender  is  in  effect  a  denial  that  the  bail  hiave  been  exoner* 
ited  (BUk  V.  Lewia,  13  Abb.  101  naU\ 

a.  The  time  for  charging  in  execution  is  to  be  computed  fW)m  the  date  of 
ictual  entry  of  judgment,  not  from  the  date  when  the  plaintiff  might  have 
mtered  it  (Lippman  v.  PeterAerger,  0  Abb.  209;  18  How.  270).  The  mere 
icceptance  of  an  offer  to  allow  Judgment,  is  not  obtaining  judgment  within 
he  meaning  of  the  statute.    (Id.) 

h.  A  motion  for  a  supersedeas  may  be  made  to  a  judge  of  the  first  district 
dthough  the  action  is  triable  elsewhere  (WdU  v.  Jones,  2  Ablx  20,  A.  D.  1855). 

c  An  order  of  supersedeas  is  appealable  to  the  general  term.    (Id.) 

d.  Esoape. — Aftd*  a  voluntary  escape  from  custody  or  execution,  the  pacrtf 
»nnot  be  retaken  {Lansing  v.  Fleet,  2  Johns.  Cas.  8).  But  bv  voluntarily 
etumlng  he  may  by  renewal  of  process  be  retained  in  cuftody  (Thompmm 
r.  Loekwood,  15  Johns.  556 ;  LiOkflsld  v.  Brown,  1  Wend.  808).  After  a  ncsVL* 
pent  escape  the  party  may  be  recaptured  out  ot  the  State  (see  Lockwooa  y. 
Hercereau^  6  Abb.  20<$). 

e.  Where  a  prison^  who  has  given  bonds  for  the  limits  and  is  arrested  by 
luthorlty  of  law  within  the  limits  and  carried  beyond  the  limits  against  his  con- 
lent,  ana  he  returns  to  the  limits  as  soon  as  practicable,  such  goinjsr  beyond 
he  limits  is  not  an  escape  for  which  the  sheriff  is  liable  (Wtckdhatuet 
r.  WiOett,  12  Abb.  819 :  see,  contra,  Brown  v.  Tracy,  9  How.  93 ;  and  see 
Ikxter  V.  ^dams,  2  Denio,  646 ;  4  How.  867). 

/.  The  insolvency  of  the  debtor  is  no  bar  to  an  action  against  the  sheriff 
bi  an  escape  founded  on  2  Rev.  Stat  487,  g  68  {Barnes  v.  IvSleU,  11  Abb.  225; 
12  Abb.  44^  • 


[244.]  (AmM  1849.)  Form  of  the  execution. 
The  ezecntion  mast  be  directed  to  the  slieriff,  or  coroner 
s^hen  the^heriff  is  a  party  or  interested,  sabscribed  by  the  party 
flsaing  it,  or  his  attorney,  and  mnst  intelligibly  refer  to  the 
judgment,  stating  the  conrt,  the  county  where  the  judgment- 
roll  or  transcript  is  filed,  the  names  of  the  parties,  the  amount 
)f  the  judgment  if  it  be  for  money,  and  tho  amount  actually 
]ue  thereon,  and  the  time  of  docketing  in  the  county  to  which 
^he  execution  is  issued,  and  shall  require  the  officer  substan* 
tially  as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  juds^meiit  out  of  the  per 
jonal  property  of  such  debtor,  and  if  sufficient  personal  prop- 
erty cannot  be  found,  out  of  the  real  property  belonging  to  him 
3D  the  day  when  the  j lodgment  was  docketed  in  the  county,  or 
at  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of 
real  property,  or  trustees,  it  shall  require  the  officer  to  satisfy 
the  judgment  out  of  sucti  property. 
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3.  If  it  be  agSLUmt  the  person  of  the  judgment  debtor,  it  shall 
i«qaire  the  officer  to  arrest  sucb  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  shall  pay  tlie  Judgment  or  be 
discharged  according  to  law. 

•  4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  posses- 
sion of  the  same,  particularly  describing  it,  to  the  party  en- 
titled thereto,  and  may  at  the  same  time  require  the  officer  to 
satisfy  any  costs,  damages,  or  rents  and  profits  recovered  by 
the  same  judgment  out  of  the  personal  property  of  the  party 
against  whom  it  was  rendered,  and  the  value  of  the  property 
for  which  the  judgment  was  recovered,  to  be  specified  thei'ein  ; 
if  a  delivery  thereof  cannot  be  had ;  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property'  be- 
longing to  him  on  the  day  when  Uie  judgment  was  docketed, 
or  at  any  time  thereafter,  and  shall  in  that  respect  be  deemed 
ao  execution  against  property. 

a.  An  execution  must  truly  describe  the  party  whose  property  is  tt>  be  lev- 
ied upon  {Famham  v.  Hildreth,  82  Barb.  277).  It  need  not  state  any  time  or 
Elace  for  its  return  {Fake  v.  Edgerton,  3  Abb.  229 ;  6  Duer,  681).  It  is  sufficient 
'it  substantiaUy  follow  the  terms  of  the  statute,  and  fmy  defect  in  its  form 
may  be  amended  (Fierce  v.  GraTie,  4  How.  257 ;  3  Code  K  21 ;  PUrk  v.  Church, 
5  How.  381 :  1  Codo  R  N.  &  47). 

6.  An  irregularity  in  an  execution  which  would  be  amendable,  can  only  be 
taken  advantage  of  by  the  execution  debtor  (Berry  y.  Biley,  2  Barb.  307 ; 
Br^soeMyr  v.  Huni,  11  How.  355;  OaUey  v.  Becker,  2  Cow.  454;  Ahek  v. 
WeeterveU,  15  Abb.  230).  An  execution  on  a  judment,  by  confession,  will  not 
be  set  aside  at  the  instance  of  creditors  because  it  was  issued  before  the  matur- 
i^  of  the  note ;  nor  is  it  a  substantial  defect  in  the  execution  that  it  describes 
tike  Judgment  to  havo  been  obtained  in  an  action  {Heaky  v.  Pre$U>n,,  14  How. 
20 ;  and  see  Oakley  v.  Becker ,  2  Cow.  454). 

e.  As  to  the  form  of  an  execution  to  collect  an  installment  due  on  a  Judg- 
flMnt  by  confession,  see  §  384 ;  and  after  an  attachment,  ante,  p.  4d6,  a. 

d.  Where  the  execution  recited  that  the  iudgment-roll  was  filed  in  the 
office  of  the  Clerk  of  the  City  and  county  of  Sfew  York,  instead  of  reciting 
as  the  fact  was  that  a  transcript  of  the  judgment  was  so  ffled,  held  that  the 
execution  might  be  amended  so  as  to  make  it  conform  to  the  fact  (AbeU  v. 
Weetendt,  15  Abb.  230). 

e.  A  judgment  issued  out  of  the  supreme  court,  upon  a  Judgment  recovered 
in  a  court  of  common  pleas,  is  absolutely  void  (Olarke  v.  MiSer,  18  Barb.  269). 

/.  ZSzecutioa  against  ezecatoiB  or  administratorB. — ^Executions  against 
executor  or  administrator  should  not  issue  until  his  account  has  been  ren- 
dered and  settled,  or  unless  by  order  of  surro^ata  And  if  issued  .after  the 
settlcmeut  of  account  then  only  for  the  proportion  of  assets  applicable  to  judg- 
ment (2 R.  a  88,  §32;  2  Abb.  437 ;  11  How.  126 :  10 How. 317 ;  23  Wend. 478; 
12  Wend.  548 ;  9  Wend.  448 ;  487 ;  2  Bradford,  fiur.  24). 

g.  An  execution  against  property  on  a  Juds^ment  against  executors,  must 
direct  the  sheriff  to  collect  the  Judgment  out  of  the  personal  estate  of  the  tes- 
tator, naming  biin,  in  the  hands  of  tlie  defendants  as  his  executors.  It  is  not 
enough  in  such  a  case  that  in  the  ex«catio»  the  ilAfendants  are  deicribed  «• 
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teeatotB)  becaoBe  tkw  aloM  wiB  boI  pre^wl  tbe  iheriff  Ie?Tiii£oii  lii*  iBdi* 
klual  propert  J  of  the  ezeeatonL  The  secand  subdiTiBion  of  §889  is  imp«r- 
tive  that  the  execution  shall  require  the  officer  to  Batisfy  the  judgment  out 
f  the  property  which,  according  to  the  judgment,  is  liable  for  its  payment 
fat  the  time  of  issuing  the  execution  the  defendant's  accounts  have  been 
rendered  and  settled,  it  is  unecessary  to  procure  an  order  of  the  surrogate 
ranting  leave  to  issue  tlie  execution.  But  the  execution  can  issue  only  tot 
le  sum  that  shall  have  appeared,  on  the  settlement  of  such  accounts,  to  have 
een  a  just  proportion  of  the  assets  applicable  to  the  judgments ''  (2  R.  S.  8^ 
8d).  This  provision  of  the  revised  statutes  is  still  operative  (Code,  §471: 
^bnkead  v.  Vredenburgh,  10  How.  217).  And  extends  to  debts  contracted 
iter  the  decease  of  the  testator  or  intestate  (Cowle$  v.  Thompson^  5  Surrogate 
;eport,480). 
See  note  to  §  288. 

a.  Ezecntion  against  the  penon. — It  is  not  necessary  (although  it  is  belter 
>  to  do)  to  state  in  an  execution  against  the  person,  the  nature  of  the  acticm 
^f\dle7tan  v.  FUssfferaldy  10  How.  87;  18  Barb.  441).  Nor  is  it  necessary  to 
icite  the  facts  which  authorize  the  arrest,  namely,  the  nature  of  the  action 
id  the  return  of  an  execution  i^inst  property  unsatisfied;  it  is  sufficient  if 
lose  facts  exist  (Hutekinaan  v.  Brand,  5  Selden,  208).  An  execution  against 
le  person  which  recited  the  judgment  as  prescribed  in  section  289,  ana  com- 
tanding  the  sheriff  to  commit  the  defendant ''  to  the  jail  of  said  county  of  M., 
ntil  he  shall  pay  the  said  judgment,  accordins  to  law,"  the  words  "  or  be  dis- 
larged  "  being  omitted,  is  valid :  and  a  sheriff  discharging  a  prisoner  arrest- 
1  upon  such  execution,  is  liable  as  for  an  escape.    (Id.) 

b.  Execution  against  Jdnt  debtors. — Where  the  execution  is  issued  in  an 
Oion  against  two  joint  debtors,  and  in  which  only  one  of  the  defendants  has 
sen  served  vnth  process,  the  execution  may  be  in  form  against  both  the  de- 
ndants,  but  should  be  endorsed  with  a  direction  to  the  sheriff  not  to  levy  on 
ie  sole  property  of  the  defendant  not  served  (2  R.  8. 377,  §  3).  . 

e.  Where  an  execution  issued  against  two  joint  debtors,  has  been  levied  up- 
i  the  property  of  one  of  them,  the  plaintiff  wiU  not  be  allowed  to  counter- 
land  it  and  i^ue  a  new  execution  for  the  purpose  of  making  a  levy  up- 
[1  the  sole  property  of  the  other  defendant  (MeOhain  r.  MeKeony  2  Duer, 
16).  An  execution  against  joint  debtors  has  priority  over  an  attaohmeni 
rainst  one  of  the  debtors,  though  the  attachment  is  also  for  a  joint  debt 
ktfb  v.  WestaneU,  16  Abb.  380). 

§  290.  [245.]  (Am'd  1849.)  To  U  reiumaUe  in  tioo^ 
ays. 

The  ezecation  shall  be  returnable  within  sixty  days  after  its 
^ceipt  by  the  o£9cer,  to  the  clerk  with  whom  the  record  of 
idgment  is  filed. 

d  It  is  not  necessary  that  an  execution  should  remain  in  the  hands  of  the 
ficer  sixty  days.  The  return  cannot  l)e  sooner  compelled ;  but  the  officer 
lay  return  It  sooner  (Morange  v.  Edioctrds,  1  K  D.  Smith,  415 ;  Spencer  v.  Guy- 
r,  17  How.  167 ;  9  Abb.  888).  A  sheriff  is  bound  by  lawto  return. an  execo- 
on  according  to  the  requisition  of  the  statute,  at  his  peril.  If  he  neglects  it, 
B  renders  himself  liable  to  an  attachment  or  an  action,  at  the  election  of  the 
Birty  i^grieved ;  and  in  all  cases  the  onus  is  on  the  sheriff  to  excuse  the  de- 
kult  ( mUm  V.  Wrighi,  9  How.  460). 

e.  It  is  the  duty  of  a  sheriff  to  return  process  to  the  proper  office,  either 
ersonally,  by  deputy,  or  by  mail.  Or  it  may,  at  the  request  of  the  attorney 
f  the  execution  creditor,  be  returned  to  such  attorney.  If  the  process  be  re- 
imed  by  mail,  the  sheriff  must  prepay  the  postage  on  the  letter  incloelng 
ich  process,  as  the  county  clerk  is  not  bound  to  pay  the  postage  on  a  letlcr 
wtaining  process  (JMsm  y.  MeQUl,  4  How.  805 ;  Laws  i860,  c  Sd6,  g  S)- 
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a.  Where  a  dieriff  n^Iects  to  ooHect  and  retnrn  an  execution  within  (h 
time  prescribed  bv  law,  he  is  liable  to  the  plaintiff  in  the  Judgment  for  th 
damages  Bustainod  by  his  neglect,  nnleas  he  can  show  that  the  defendant  t 
the  execution  had  no  property  out  of  which  the  debt  could  be  collected  {Bou 
man  v.  OomeU^  89  Barb.  69 ;  Humphrey  v.  Hathom,  28  Barb.  278).  In  such  a 
action  the  amount  of  the  Judgment  is  the  measure  of  damages.  The  right  oj 
action  having  accrued  is  not  divested  by  an  appeal  from  the  judgment  {Id.  Th 
PeopU  V.  LoUy  21  Barb.  181).  The  attorney  for  the  execution  creditor  may  ex 
tend  the  lime  for  the  sherilf  to  collect  the  execution  ;  such  extension  is  a  Jus 
tification  of  the  sheriff  (see  Humphrey  v.  Hathom,  28  Barb.  278 ;  and  furthe 
as  to  nihility  of  sheriff  for  not  returning  execution  see  Sweezy  v.  LoU.  2: 
N,Y.481).  6  --y  . 

6.  Executions  on  Judgments  of  a  District  court  of  New  York  City  or  th< 
Marine  court  where  a  transcript  has  been  filed  in  New  York,  should  be  return 
able  to  the  Clerk  of  New  York  Common  Pleas. 

c.  A  Judgment  against  a  sheriff  for  not  returning  an  execution  is  not  a  satis 
fiu:tion  of  the  Judgment  on  which,  such  execution  issued  (Baker  v.  Martin,  1 
Barb.  634). 

d.  The  omission  of  the  sheriff  to  endorse  upon  the  execution  the  proper  re 
torn  before  it  is  filed  is  amendable  nur^e  pro  tunc  after  the  filing,  but  the  sher 
iff  must  pay  the  costs  of  the  motion  to  amend  (HiU  v.  Ayer,  19  How.  91 ;  i 
Abb.  220). 

e.  The  supreme  court  has  power  to  authorize  a  sheriff  to  withdraw  firon 
the  files  an  execution,  and  to  cancel  a  return  of  nuOa  bona  made  thereon  (.6^ 
k$r  Y.  Binninger,  4  Kern.  270). 

See  Rule  a 

§  291.  [24«f.]  (Am'd  1849,  1851.)  Existing  laws  rdatmj 
to  execution  oontinued  until  otherwise  provided. 

Until  otherwise  provided  by  the  legislature,  the  existing 
provisions  of  law,  not  in  conflict  with. this  chapter,  relating  to 
ezecntions  and  their  incidents,  the  property  liable  to  sale  oi 
execution,  the  sale  and  redemption  thereof,  the  powers  and 
rights  of  oflicers,  their  duties  thereon,  and  the  proceedings  tc 
enforce  those  duties,  and  the  liability  of  their  sureties,  shall 
apply  to  the  executions  prescribed  by  this   chapter. 

/  Receipt  of  ezeontioa.  —  On  receipt  of  tiiie  execution  the  sheriff  i 
required  to  indorse  thereon  the  year,  month,  day,  and  hour  when  he  receivec 
lt(2RS.8G4,§m 

g,  Sheriff  boana  to  enforce  ezecntion. — Where  the  execution  is  regulcu-oi 
its  fiwe  and  there  is  no  detect  of  jurisdiction  neither  irregularly  nor  erro] 
in  issuinffthe  execution  will  Justify  the  sheriff  in  neglecting  or  renisin^  to  ex 
ccute  it  ^ench  v.  WiUet,  4  Bosw.  W9),  otherwise  if  the  execution  is  void.  (Id. 
But  the  sheriff  may  require  indemnilKr  before  levying  on  property  not  m  th< 
possession  of  the  execution  debtor  ((fhamberlain  t.  BeUer,  18  N.  Y.  115). 

?L  "When  execution  may  be  levied. — The  execution  cannot  be  levied  on  i 
8unday(lR.  S.  675,§69). 

t,  "What  attorney  may  iasue  execution. — An  execution  may  be  issued  b] 
an  attorney  other  than  the  one  by  whom  the  judgment  was'recovered  (Cook  y 
Diekeram,  1  Dufir,  679). 

k.  Priority  of  executions.— Where  several  executions  are  issued  agains 
the  same  defendant,  that  which  has  been  first  delivered  to  the  sheriff  must  b( 
lint  execnted,  and  shall  have  preference,  notwithstanding  a  former  levy  undei 
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iDOther  eiecatkm ;  bat  if  a  levy  and  sale  diall  hare  been  made  under  sneh  other 
esecation,  before  an  actual  leyy  under  the  execution  first  delivered,  the  latter 
ivill  lose  its  priority  (/Vdic  v.  Tiffany,  2  Corns.  451). 

a.  Where  there  are  two  executions  in  the  sheriffs  hands  a  sale  on  the  Junior 
me  is  valid,  but  the  proceeds  must  m  tlie  first  place  be  applied  to  the  senior 
execution  {Howe  v.  Hkhard^emy  5  Barb.  885). 

h.  Dormant  exscution.— The  men:  aquiescence  of  an  execution  creditor  in 
Lhe  delay  of  a  sheriff  in  selling  under  an  execution,  where  the  credit4)r  does 
aot  direct  such  delay,  does  not  render  the  execution  dormant  as  to  subsequent 
ones;  but  delays  directed  by  the  creditor,  render  the  execution  dor- 
[nant  as  to  subseauent  purchasers  lind  mortgagees,  as  well  as  executions 
[Hiampfon  v.  Van  Veehten,  5  Abb.  459).  But  if  a  judgment  creditor  after  exe- 
SQtion  issued  instructs  the  sheriff  to  levy,  merely  for  the  purpose  of  securing 
I  preference  and  to  leave  the  debtor  in  ^possession  of  the  property  seized,  su<£ 
execution  becomes  dormant  (Dunderdale  v.  Sauvatra,  18  Abb.  116).  A  sheriff 
tiolding  several  executions  against  the  same  debtor,  received  at  different  times, 
sannot  be  required  to  treat  those  first  received  as  dormant,  merely  because 
Ihe  plaintiff  therein  gave  to  the  sheriff  a  written  consent  that  he  might  ad- 
iooni  a  sale  under  them  for  forty-seven  days  after  their  return-day,  there  being 
10  a^preement  giving  to  the  debtor  a  delay,  or  the  use  or  benefit  of  the  prop- 
erty m  the  meantime  {.PtUon  v.  Wettendt,  2  Duer,  862). 

0.  A  sale  made  ostensibly  under  dormant  executions,  while  another  execu- 
ton  is  in  the  hands  of  the  sheriff,  is  valid  to  vest  a  title  in  the  purchaser  {RUh- 
mti  V.  AUen,  8  R  D.  Smith,  899).  The  plaintiff  hi  the  other  execution  may 
liave  the  proceeds  of  the  sale  applied  to  his  execution.    (I<L) 

tL  The  doctrine  of  the  subject  of  dormant  executions  does  not  apply  to  real 
BBtate  (Muir  v.  LeUeh,  7  Barb.  341 ;  see  ante,  518,  d).  . 

s.  Death  or  removal  of  aherifi;— If  the  sheriff  die,  or  be  removed  fh>m 
office  before  the  execution  is  satisfied,  his  under-sheriff  is  required  to  proceed 
Lhercon,  in  the  same  manner  as  the  sheriff  might  have  done  (2  R  8. 874,  g§  66, 
W,  67;  10  Wend.  562). 

f.  Sheriffs  fees  and  poundage. — The  only  law  regulating  sheriffs'  fees  in 
civil  actions  is  contained  in  the  revised  statutes  (2  R  S.  645,  §  88 ;  Benedict  v. 
Warriner,  14  How.  568). 

ff.  The  sheriff  may  also  levy  his  fees  and  poundage  for  collecting,  on  $250 
or  less,  2  cents  and  5  mills  per  dollar;  and  for  every  dollar  above  |250,  1 
cent  and  2k  mills  per  dollar.  For  advertismg  sale,  |2 ;  and  if  tlie  execution 
be  stayed  or  settled  after  sale  advertised  and  before  sale ;  |1 ;  mileage  6 
cents  per  mile,  for  going  only,  to  be  computed  fh)m  the  court  house*  of  the 
county. 

A.  On  a  levy  being  actually  made,  the  sheriff's  right  to  pounda^  attaches 
on  the  whole  amount  directed  to  be  levied  ;  and  he  is  not  deprived  of  his 
right  by  the  judgment  being  satisfied  without  sale,  nor  by  any  arrangement  be- 
tween the  parties,  nor  by  the  property  levied  on  being  encumbered  beyond  its 
value  (1  How.'l51;  17  Wend.  14;  1  Gaines  R  192;  5  T.  R  470;  4  M.  &  8. 
B56;  1  Code  Rep.  N.  8.  226).  But  the  sheriff  cannot,  after  the  Judgment  is 
satisfied,  sell  the  goods  of  the  Judgment  debtor  to  collect  his  poundage;  he 
must  collect  it  of  ibejudgment  creditor  (4  Wend.  474 ;  Graft  v.  Merrill,  4  Ker- 
nan,  456 ;  Bank  qf  Whttefiail  v.  Weed,  8  How.  104).  Where  necessary,  a  new 
execution  will  be  ordered  for  the  sheriff's  benefit  (19  Wend.  79). 

i.  An  agreement  hv  a  sheriff  to  accept  less  than  tlie  amount  of  his  fees  on 
pavment  of  the  smaller  sum,  is  not  binding  on  him  (Van  Nest  v.  Lott,  16  Abb. 

*.  The  attorney  in  the  action  is  liable  to  the  sheriff  for  his  fees  {Birkbeek  v. 
Stafford,  28  How.  286 ;  14  Abb.  285). 

I  Sheriff  oannot  enioroe  execution  for  his  own  benefit — A  sheriff  upon 
whom  a  fine  has  been  imposed  bv  the  court  to  the  amount  of  an  execution 
iaraed  to  him;  for  wilful  neglect  of  his  duty  in  regard  to  it,  and  who,  pursuant 
to  the  order  of  the  conrt,  £m  paid  the  fine  to  the  Judgment  creditor,  has  no  • 
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•«llM>rltf  to  enforce  the  eieciiHaii  agihiil  jtha  debtor  to  hk  own  iBdewii^. 
An  officer  camiot  execote  final  procesfrin  his  own  faror,  or  Ibr  Wb  own  benell 

{CarperUffrY.  StiOweU,  1  Eeman,6i;  Orqflr.  MerriR,  4  id.  466;  see  Bakerw, 
Mdrtm^^Baxb.  364;  ante,  585,  A). 

dk  Attaching  eheriff  for  not  paying  over  money.— The  court  will  not  at- 
tach a  sheriff  for  not  paying  over  moneys,  where  it  appears  he  has  been  sued 
for  the  money  by  a  third  party,  and  that  a  fourth  party  also  makes  a  daun  on 
the  money.  The  parties  will  be  left  to  an  oi^tion  to  determine  their  serefal 
rights  (9  How.  460  ;  and  see  1  Denio,  641 ;  1  How.  220). 

0.  Official  bond  of  eheriff  and  deputy. — Liability  of  sureties  on  official  bond 
of  OienS  (The  FiBopleY.  Sehuykr,  5  Barb.  166);  and  of  deputy  sheriff  (Bme 
T.  Bkhardaon,  5  Barb.  885). 

e.  When  execution  becomes  a  lien  on  personal  property. — Qoods  and 
chattels  are  bound  only  from  the  time  of  the  delirery  of  the  execution  to  ^e 
sheriff  to  be  executed,  except  in  the  hands  of  btmorflde  pvaxhatera  without 
'notice  (11  Wend.  548;  8  Jcdms.  446 ;  12  i&.  820 ;  16  &.  287 ;  5  Denio,  196;  % 
Barb.  883). 

-  d.  Where  a  judgment  was  perfected  in  Columbia  county,  and  a  tnmecript 
sent  to  the  clerk,  and  execution  (against  both  real  and  personal  property)  to 
the  sheriff. of  Greene  county,  on  the  same  day,  but  the  execution  was  re- 
ceived one  day  before  the  transcript  was  docketed,  held  that  the  execution 
became  operative  in  the  hands  of  the  sheriff  from  the  time  the  judgment  was 
actually  docketed  in  Greene  county,  and  took  priority  from  that  time  (Stouim' 
burg  V.  Vandenburgh,  7  How.  229). 

e.  The  delivery  of  an  execution  to  the  sheriff  creates  a  lien  upon  the  per 
sonal  property  afterwards  levied  upon  from  the  date  of  such  delivery,  except 
as  to  one  who  between  the  deliverv  and  the  levy  becomes  a  banorfide  purchaser 
or  mortgagee  without  notice.  With  that  qualiiicatioD,  a  regular  sale  by  the 
sheriff  transfers  to  the  purchaser  the  title  of  the  judgment  debtor  as  it  existed 
on  the  day  of  the  delivery  of  the  writ  (Thompson  v.  Van  Veehien,  6  Abb.  458; 
and  see  IniUer  v.  AUen,  7  id.  12;  16  How.  247). 

/.  "What  personal  property  may  be  levied  on. — All  the  personal  pro- 
perty of  the  judgment  debtor,  except  such  as  is  exempt  by  special  provision 
of  law,  and — except  choses  in  action  (Bansom  v.  Miner ^  1  Code  Kep.  N.  8.  98)— 
thin^  fixed  to  the  freehold  (5  B.  &  A.  625 ;  1  D.  &  R  247 ;  1  B.  &  P.  506), 
are  hable  to  be  seized  and  sold  by  the  sheriff  on  an  execution  against  the  pro- 
perty ;  but  growing  trees,  fruit,  and  grass  cannot  be  taken  on  an  execution 
{Bank  of  Lansingburg  v.  Orary^  1  Barb.  542).  In  the  propertv  liable  to  execn- 
Uon  is  included  the  mteresi  of  the  judgment  debtor  m  goods  pledged  (6  Hill, 
485),  or  mortgaged  (HvM  v.  Camley,  1  &h.  158 ;  17  K  Y.  202 ;  Saidy,  Krug&r, 
9  How.  569 ;  Mail  v.  Sampson,  19  How.  48 ;  see,  however,  FarreU  v.  BUdreOi,, 
88  Barb.  178).  And  a  sheriff  holding  an  execution  against  a  pledgor,  ma^  by 
virtue  thereof  take  the  property  plec^ed  out  of  the  hands  of  the  pled^  into 
his  own  possession,  and  sell  the  rififht  and  interest  of  the  pledgor  Uierem ;  and 
after  a  sale  in  such  a  case,  the  pledgee  is  entitled  to  the  possession  of  the  pro- 
perty until  the  purchaser  redeems  it  from  the  pledgee  (SUefy.  Hart,  1  Cotn&' 
20) ;  sembky  the  goods  should  be  sold  in  one. parcel  (Tijft  v.  BarUmy  4  Denio^ 
171).  But  in  BrowneU  v.  Carniey  (8  Duer,  14),  the  superior  court  say  it  is  stUl 
an  open  and  doubtfril  question  whether  the  statute,  in  authorizing  a  sale  under 
an  execution  of  the  interest  of  the  pledgor,  has  authorized  the  sheriff  to  re^ 
move  the  property  from  the  possession  of  the  pledgee.  Such  was  indeed  the 
decision  of  the  supreme  court  in  Stirf  v.  Barty  but  although  the  jud^ent  in 
that  case  was  affirmed  in  the  court  of  appals,  it  was  so  not  h^  a  majonty  of  its 
members,  but  solely  as  a  consequence  of  an  equal  division  m  their  opinions. 
And  in  BrowneU  v.  Camley,  supra,  it  was  held  that  goods  in  the  possession  of  a 
consignee  who  has  made  advances  thereon,  cannot  be  seized  and  taken  pos- 
session of  by  a  sheriff  under  a  warrant  of  attachment  [and  eenMe,  or  execution] 
against  the  property  of  the  consignor.  In  GotM  v.  Aseeler  (22  N.  Y.  225),  it 
was  held  that  the  mortgagee  of  chattels  which  have  been  sold  under  an  execu- 
.tSon  Against  the  mortgagor,  who  was  in  possession  and  entitled  to  the  pot 
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smaan  mtfl  defkvtt^  cuinot  maintain  sa  mHofk  in  tli«  lU^ate  of  tratiMwt  or 
tioyer  for  Um  ^lue  of  tk€  gooda  The  fiu^  thai  the  Mle  was  without  nolioe 
of  the  rights  of  the  mortgagee,  that  the  Dioperty  waa  such  a«  to  have  do  Talna 
except  for  actual  consumption,  that  it  was  difficult  or  incapable  of  identtflca- 
tion,  and  that  it  was  distnbuted  among  various  purchasers  at  most  auUieTiaed 
damages  to  the  plaintiff  for  the  ii^ury  to  his  lien,  and  not  as  of  course  for  the 
entire  value. 

a.  After  the  debt  secured  by  a  chattel  mortgage  has  become  due,  and  a  per- 
fection has  occurred  by  reason  of  the  non-pa3rment,  the  title  of  the  mortgagee 
is  absolute,  and  the  mortgagor  has  no  interest  in  the  mortgaged  property 
wfaidi  is  liable  to  be  sold  on  execution  against  him.  And  this,  notwithstand- 
lag,  the  property  is  suffered  to  remain  in  the  possession  of  the  mortgagor  after 
fSEufelture  (ChampUn  v.  Johiimn^  89  Barb.  606). 

b.  It  seems  that  a  mortgagee  of  chattels  may  maintain  an  action  for  the 
damage  to  his  reversionary  mterest  caused  br  a  sale  of  the  mortgaged  pro- 
perty in  parcels  under  an  execution  against  the  mmteagor  while  he  was  la 
possession  (Manning  v.  Monaghan,  23  N.  -Y.  589).  Whether  a  purchaser  of 
part  of  the  chattels  may  be  joined  as  defendant  with  the  parties  who  made 
and  directed  the  sale.    Query  (id.), 

e.  Chattels  given  to  a  married  woman  remaining  in  a  house  occupied  by  the 
husband  and  wife  together  are  to  be  deemed  in  the  possession  of  the  wife,  and 
are  not  liable  to  execution  against  the  husband  (ARen  v.  Cknoan,  23  N.  Y.  502). 

d.  Bills  or  other  evidences  of  debt  issued  by  any  moneyed  corporation,  or 
by  the  government  of  the  United  States,  and  circulated  as  money,  also 
current  gold  and  silver  coin,  may  be  sei2^,  but  is  not  to  be  sold ;  and  the  ex- 
emption of  fixtures  does  not  extend  to  fixtures  for  the  purposes  of  trade  (10 
Barb.  157,  596).  On  an  execution  against  joint  property,  individual  property 
cannot  be  taken  (2  HOI,  204 ;  as  to  remedy  if  it  is,  see  Fiero  v.  Belts,  2  Barb. 
683).  On  an  execution  against  one  of  two  partners,  the  sheriff  may  seize  the 
entu*e  partnership  effects,  and  sell  the  interest  therein  of  the  judgment  debtor 
<24  Wend.  889 ;  2  Hill,  47 ;  4  i6. 161 ;  3  Dcnio,  125) ;  and  the  purchaser  be- 
comes a  tenant  in  common  with  the  other  partner,  subject  to  an  accounting 
among  the  partners  on  a  dissolution  (Bergman  v.  DeUlebach,  11  How.  47).  An 
execution  on  a  judgment  otherwise  than  by  confession  s^inst  the  general 
partners  of  a  firm  in  which  there  are  special  partners,  binds  all  the  partnership 
property  (Van  AUtyns  v.  Chok,  25  N.  Y.  489).  If  on  an  execution  against  one 
partner  the  entire  property  is  sold  as  his,  it  is  an  abuse  of  the  process,  whidi 
renders  not  only  the  officers  but  all  who  participate  in  it,  liable  as  trespassers 

iWaddeU  v.  Coo\2  Hill,  49 ;  Walsh  v.  Adams,  8  Denio,  125 ;  BoAes  v.  James,  3 
)enio,  21).  Ana  a  surety  in  an  indemnity  bond  exacted  by  and  executed  to 
the  sheriff  to  protect  him  against  the  consequences  of  a  levy  and  sale,  and  to 
induce  him  to  sell  notwithstanding  the  claim  of  a  third  party,  is  liable  as  a 
participator  in  the  levy  and  sale  without  any  other  interference  (Herring  v. 
Happoek,  8  Duer,  21). 

e.  Where  a  sheriff  receives  money  in  gold  or  silver,  in  payment  of  an  exe- 
cution in  his  hands  in  favor  of  the  plaintiff,  he  cannot  make  a  direct  and 
immediate  application  and  payment  of  that  money  on  an  execution  in  his 
hands  a^lnst  the  same  plaintiff  (Muscott  v.  Wookoorth,  14  How.  477,  reversing 
8.  C.  18  How.  836 ;  see  WheeUnr  v.  9mm,  11  Barb.  845 ;  Betts  v.  Hoyt,  19  Barb. 
412). 

/.  The  attorney  of  the  judment  creditor  has  no  authority  as  such  to  direct 
the  sheriff  what  property  to  levy  upon  on  the  execution  (AwriU  v.  Williams,  4 
Denio,  205). 

g  The  property  of  a  married  woman  is  not  liable  to  levy  for  debt  of  husband  (see 
Burger  v.  White,  2  Bosw.  92).  But  where,  prior  to  the  law  of  1860,  a  married  wo- 
man,  living  with  her  husband,  purchased  soods  on  credit  and  removed  them  to 
her  residencewhere  riie  carried  on  the  millineiy  buBiness  in  her  own  name,  hald 
that  these  goods  were  liable  to  seizure  on  execution  agamst  the  property  of 
the  husband  (LaweU  ▼.  Babinspn,  7  How.  105 ;  and  see  Van  BuikU  ▼.  Vm 
SieUe,  8  How.  26C^ 
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a.  Tlie  flheriff  can  levy  on  the  property  only  of  the  person  deicribed  hi  the 
execution.  On  an  execation  against  tVeeman  Hildreth  he  cannot  sell  the 
property  of  2¥uman  Hildreth  (Farnham  v.  Hildreth,  32  Barb.  277).  A  snbse- 
quent  amendment  of  the  execution  will  not  retroact  to  make  yalid  a  sale 
nnder  the  execution  before  its  amendment    (Id.) 

b.  Where  B.  with  intent  to  defraud  his  creditor  falsely  held  out  that  certain 

Eroperty  in  his  possession  belonged  to  M.,  held  that  after  a  creditor  of  M.  had 
ivied  upon  the  property  as  M-'s,  B.  could  ngt  be  permitted  to  all^  that  the 
proi)erty  belonged  to  him,  instead  of  M.  (Biffney  v.  BmiUi,  d9  Barb.  §88). 

c.  Tjiovjf  how.nlade  on  personal  property.— To  constitute  a  valid  levy  the 
goods  must  be  in  view  of  the  sheriff,  and  subject  to  his  immediate  disposition 
and  control  (19  Wend.  495 ;  2  Hill,  666 ;  Barker  y.  Binningefr,  4  Eernan,  270 ; 
and  see  9  Barb.  620 ;  16  ib.  585).  The  execution  debtor  need  not  acquiesce 
{Artisan's  Kk  v.  TreadweU,  34  Barb.  553).  Where  it  appeared  that  the  sheriff 
called  upon  the  defendant  in  the  execution  at  his  place  of  business  and  at  his 
house,  and  informed  him  that  he  made  a  levy  upon  the  personal  property  then 
vicdble,  and  it  was  understood  between  the  defendant  and  the  sheriff  diis 
should  be  considered  a  leYj  upon  enough  property  real  and  personal  to  satisfy 
the  execution,  but  the  sheriff  made  no  mventory  or  other  lef>',  and  the  defen- 
dant requested  him  not  to  remove  any  property  or  disturb  his  family  by  an^ 
fhrther  levy,  and  promised  the  judgment  should  be  settled,— 4«2d,  that  this 
was  a  sufficient  levy  upon  the  personal  property  of  the  defendant,  but  not 
sufficient  to  hold  the  real  estate  (MUls  v.  Thursby,  11  How.  121 ;  and  see 
Watts  V.  Chwland^  3RD.  Smith,  553).  A  levy  upon  sufficient  personal  prop- 
erty is  not,  per  «,  a  satisfaction  of  tne  judgment  (4  E.  D.  Smith,  378).  An 
officer  is  not  restricted  as  to  the  amount  of  property  he  shall  take,  nor  is  he 
required  to  levy  upon  all  the  |>roperty  at*  the  same  time.  He  may,  therefore, 
after  having  levied  upon  sufficient  property  to  satisfy  the  execution  levy  upon 
other  property  at  a  different  time  and  sell  it  without  making  himself  liable  as 
a  trespasser  (Denvrey  v.  Foz,  22  Barb.  522).  Making  an  inventory  is  not  ne- 
cessary to  constitute  a  valid  levy  ( Watts  y.  Gkvdand,  3  K  D.  Smith,  553V. 
Nor  need  the  property  be  immediately  removed  {WoodworthY.  Woodtoortk^ 
21  Barb.  343). 

d.  Where  an  execution  debtor  agrees  with  a  deputy  sheriff,  that  on  the 
latter  relinquishing  specific  property  at  the  time  actually  levied  upon,  other 
property  ordered  by  the  debtor,  on  his  receiving  it,  shall  be  substituted  as  the 
subject  of  the  levy, — the  agreement  is  void  {ShMouY.  Westervelt,  1  Duer,  109). 
Where  such  property  is  received  by  the  debtor  and  substituted  after  the  return 
day  of  the  execution,  the  sheriff  acquires  no  valid  lien  upon  it,  and  a  subse- 
queht  honorfide  mortgagee  of  it  will  acquire  a  title,  good  as  against  the  sheriff. 
(Lb)  But  where  property  is  substituted  before  the  return  day  of  the  execu- 
tion and  levied  upon,  the  levy  is  good,  although  the  previous  agreement  for 
substituting  it  Lb  void,    {lb.) 

e.  A  sh^riff  who  has  levied  on  goods  is  not  the  owner  thereof,  within  2  R  8. 
281,  providing  for  claims  of  property  attached  by  a  constable  {Pierce  y.  King^ 
weU,  25  Barb.  631). 

/.  After  the  sheriff  has  levied  upon  goods  as  the  property  of  the  defendant 
in  the  execution  he  may  on  discovering  that  the  goods  levied  on  do  not  be- 
long to  the  defendant,  relinquish  the  levy  (Blivin  v.  Bledkiey,  23  How.  124). 

g.  A  sheriff  on  being  indemnified  is  bound  to  keep  possession  of  the  prop- 
erty, although  a  sheriff 's  jury  may  have  found  the  title  in  a  third  person  (77^ 
P^pU  V.  Sehuyl&r,  5  Barb.  166). 

K  A  sheriff  is  not  required  to  exercise  any  greater  diligence  in  taking  care 
of  property  in  his  custody,  than  a  bailee  for  h&e  (Moore  v.  WegterwU.  25  How. 
277;21KY.  103). 

i.  A  sheriff  levied  on  goods,  left  them  vnth  a  receiptor  who  claimed  to  be 
and  was  the  owner,  the  receiptor  not  delivering  the  goods,  the  sheriff  sued 
him  and  recovered  judgment  for  their  value.  In  an  action  by  the  plaintiff  in 
the  execution  against  we  sheriff  for  returning  the  execution  ''  no  ^oods '" 
held  that  the  sheriff  was  estopped  from  setting  up  that  the  goods  levied  upon 
did  not  belong  to  the  execution  debtor  {The  People  v.  Reeder,  26  N.  Y.  302). 
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a.  ProoeedingB  where  recdyer  takes  poeseaeion  of  goodii.  levied  on  by  tiie 
uteris  {Be  N.  Amer.  OuUa  Pmha  Co.  9  Abb.  79 ;  17  How.  649 :  jRmA  y  TdmtrtL 
18  How.  121).  ^ 

h.  Sale  of  personal  property.— Within  a  reasonable  tune  after  the  levy, 
the  sheriff  should  sell  the  goods  seized  (5  Cow.  390 ;  2 1&.  130 ;  4  Wheat  603). 
He  must  give  six  days'  notice  of  sale,  by  fastening  up  written  or  prin^d 
notices  thereof  in  three  public  places  of  the  town  where  the  sale  is  to  be  had. 
The  omission  to  give  notice,  or  giving  an  insufficient  notice,  does  not  affect 
the  validity  of  any  sale  to  a  hona-Jme  purchaser  without  notice.  The  sale 
must  be  by  auction,  between  the-hours  of  9  A.  M.  and  sunset,  at  the  place 
where  the  goods  are  situate ;  and  a  sale  after  sunset  would  be  void  (Carnnek  v. 
Meyefn^  14  Barb.  9).  The  properW  must  be  present,  and  withm  view  of  thoee 
attending  the  sale,  and  be  specially  designated  (4  Barb.  484),  and  separated 
(BUnem  v.  Eno,  10  Barb.  96),  and  must  be  sold  in  such  lots  as  are  best  calcu- 
lated to  bring  the  highest  price ;  and  real  and  personal  estate  must  not  be  sold 
together.  The  sale  may  be  postponed  (17  Johns.  115 ;  i6.  832;  16  f&.  430,  n; 
14  i».  862 ;  21  Wend.  169 ;  18  ib.  611 ;  2  Cow,  189,  189,  190).  The  sheriff  or 
his  deputy  cannot  ]be  purchasers,  bat  a  tmmkey  or  assistant  Jailor  may  (4 
Wend.  474) ;  and  so  may  the  plaintiff.  And  where  |he  plaintiff  becomes  the 
porchaser  at  an  amount  sufficient  to  cover  his  Judgment,  that  satisfies  his 
judgment  (Weawr  v.  Toogood,  1  Barb.  288). 

e.  If  the  plaintiff  becomes  a  purchaser  the  sheriff  may  deliver  the  goods  to 
him  without  payment  (21  Wend.  169 ;  17  Johns.  382 ;  16  *&.  430  n ;  and  see 
12  Wend.  741  Query,  if  the  court  will  compel  him  to  do  so  ( WUUaam  v.  8mUk, 
6  Cal.  91 ;  The  Biople  v.  Hays,  6  Cal.  66). 

d.  A  sheriff  acts  officially  in  seU^ig  the  property  of  a  stranger,  as  the  pro- 
perty of  the  defendant  in  the  execution.  He  may  take  an  indemnity  from  the 
plaintiff  for  such  an  act,  but  cannot  give  an  indemnity  to  the  bidders  at  the 
sale.  A  sheriff  while  in  the  discharge  of  his  official  duty  cannot  divest  himself 
of  his  official  character  (BaU  v.  PraU,  86  Barb.  402). 

e.  A  bond  of  indemnity  given  to  the  sheriff  upon  execution,  is  not  invalid- 
ated by  the  fisu^t  that  it  was  given  after  levy  and  sale  ( We^eneU  y.  Fro^  1 
Abb.  74). 

/.  An  innocent  purchaser  at  a  sheriff's  sale  of  property  not  the  property  of 
the  execution  debtor,  cannot  be  sued  by  the  owner  until  after  a  notice  to  re- 
store the  property  (MUUpaugh  v.  MUchM,  8  Barb.  833). 

A  sale  may  be  set  aside  and  a  re-sale  ordered  (18  Wend.  611 ;  9  How. 


K  Objections  to  the  regularity  of  a  sale  under  an  execution  cannot  be  faised 
by  strangers  (SmUk  y.  MeOotoan,  8  Barb.  406 ;  Kels^  v.  DurUap,  7  Cal.  160) ; 
but  a  sale  on  execution  may  be  set  aside  and  a  new  execution  issued  on  Uie 
motion  of  a  purchaser  at  such  sale,  who  was  misled  by  a  statement  of  the 
execution  creditors'  attorney  (DwighC$  cote,  15  Abb.  259 ;  Amu  v.  Lockwood,  18 
Pow.  565). 

i.  The  courts  will  not  ordinarily  restnun  by  injunction  the  sale  of  the  in- 
terest of  an  execution  debtor  in  partnership  property  {Mnobrajf  v.  Lamwiee,  18 
Abb.  817). 

j.  Some  miBoeUaneouB  points. — Whereon  an  execution  against  property, 
no  credit  was  given  for  a  payment  on  account,  held  that  a  levy  and  sale  for 
less  than  the  amount  actually  due  would  not  be  set  aside  (Piset  v.  Gowmhovei^ 
14  Abb.  56). 

k,  A  sheriff  having  levied  an  execution  upon  sufficient  property,  which  is 
taken  from  his  possession  under  a  replevin  in  which  he  obtains  Jud^ent,  it 
is  his  duty  to  prosecute  the  sureties  in  the  undertaking  of  the  plaintiff  in  re- 
plevin (Bweeey  v.  LoU,  21  K.  Y.  481). 

2.  The  sheriff  is  not  entitled  to.  indemnity  fh>m  the  plaintiff  in  the  execution 
as  a  condition  of  his  prosecuting  the  undertaking.    (To.) 
*  HI.  In  an  action  against  the  sheriff  for  not  returning  the  execution,  no  excuse 
(or  his  not  prosecuting  the  undertaking   in  replevin  being  shown  except 
the  absence  of  an  indemnity  for  costs,  the  sheriff  is  liable  for  the  amount  of 
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)  debt,  and  cannot  sustain  a  counter-claim  for  expenses  in  the  repleyin  suit, 
mgh  within  the  terms  of  the  bond  to  indemnify  him  {id.). 

1.  The  levy  on  personal  property  for  an  unpaid  tax  does  not  defeat  or  take 
)cedence  of  a  prior  leyy  on  an  execution  (FuUer  y.  AUen^  7  Abb.  12;  16 
w.  247). 

i  The  &ct  of  a  person  in  the  employ  of  the  defendants  in  the  execution 
t  not  their  general  agent,  pointing  out  property  as  the  property  of  defend- 
ts,  doA  not  estop  the  owner  from  showmg  title  {N.  T.  Car  Oil  Co.  v.  ii^si- 
Tid,  19  How.  606). 

i.  Onus  of  proof  in  action  of  replevin  against  sheriff  for  goods  taken  an 
Bcution  (Merritt  v.  Lyon^  3  Barb.  110). 

2.  Action  for  removing  ^oods  levied  upon  {Marih  v.  WhitSy  3  Barb.  518)i 

L  Liability  of  attorney  m  the  action  for  a  tortious  levy  of  the  execmltoti 
rrd  V.  WiiUaimy  3  Keman,  678). 

^.  Levy  on  and  sede  of  real  estate. — If  the  sale  of  the  goods  and  clmttels 
a  defendant  does  not  realize  sufficient  to  satisfy  the  execution,  the  sheriff 
ly  cause  the  deficiency  to  be  made  of  the  real  estate  of  the  execution  debtor, 
ned  by  him  at  the  time  of  docketing  the  Judgment  or  at  any  time  after- 
irds,  in  whose  hands  soever  the  same  may  be. 

1.  No  portion  of  territory  within  another  state  can  be  levied  upon  or  sold 
der  a  judgment  of  this  state  (Runk  v.  8t.  John,  29  Barb.  685). 
^  Where  part  of  the  judgment  debtor's  real  estate  has  been  conveyed  to  a 
uk-fide  purchaser,  and  enough  re/nains  to  satisfy  the  execution,  the  oouit 
11  direct  the  execution  to  be  levied  on  what  remains  ( Wekh  v.  JamsB.  22 
►w.  474). 

L  The  objecti6n  that  the  real  estate  of  one  of  two  defendants  cannot  be  sold 
an  execution  while  the  co-defendant  Has  sufficient  personal  property  in  tiie 
unty  to  sadisfy  the  execution,  can  onl;ir  be  raised  by  the  party  whose  land  is 
id,  if  it  can  be  urged  by  any  one  (SmUh  v.  McGknoan,  8  Barb.  404 ;  y^aXton  v. 
EiZatm,  6  Barb.  665). 

ib.  An  estate  at  will  or  b^  sofitomoe  cannot  be  sold  under  an  execution,  nor 
interest  in  a  contract  for  leasing  or  purchasing  land  {Btgdow  v.  J^^uvi,  17 
Lrb.d94;  Uitl408;  (7aJt|in  v. .RM^tfr, 2 id  206 ;^ia^ v.  Oirtfw^ 

I  The  sale  of  a  mere  equitable  interest  is  a  nullity  (Oriffln  v.  dpmo9r,  6 
ill,  625;  andsee6Barb.  116,129;  10  Paige,  662;  2  Barb.  Oh.  468;  8  Barb. 
5 ;  Garfield  v.  Hatmaker,  15  N.  Y.  475 ;  and  see  8  Paige,  219 ;  31  Barb.  890; 
r%§ht  V.  DougUus,  3  Barb.  556)u  Property  belonging  to  a  trust  estate  cannot 
levied  on  and  sold  on  execution  on  a  judgment  against  the  trustee,  merely 
scribing  him  as  such  (MaMry  v.  Clark,  9  Abb.  368). 

m.  The  mode  of  levying  upon  real  estate  is,  to  give  notice  of  sale  (6  HIE, 
8;  MiU»  V.  Thur^,  11  Bow.  121).  The  notice  must  be  advertised  for  alt 
3eks  successively,  previous  t«  the  sale,  as  follows : 

1.  A  written  or  printed  notice  of  the  sale  must  be  fastened  up  in  three  public 
EU^es  in  the  town  where  such  real  estate  is  to  be  sold ;  and,  if  the  sale  be  in 
^wn  different  from  that  in  which  the  premises  to  be  sold  are  situated,  such 
^oe  must  also  be  fastened  up  in  three  public  places  of  the  town  in  which 
e  premises  are  situated. 

2.  A  copy  of  such  notice  must  be  printed  once  in  each  week,  in  a  newspaper 
the.  county,  if  there  be  one. 

3.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premises  to  be 
Id  are  not  occupied  by  any  person  against  whom  the  execution  is  issued, 

by  some  person  holding  the  same  as  tenant  or  purchaser  under  such  person, 
en  such  notice  must  be  published  in  the  State  paper  once  in  each  week, 
kles  in  Hamilton  County  may  be  published  in  Fulton  County  (Laws  1860,  ch. 
7). 

n.  Tlie  execution  creditor  is  not  liable  to  the  printer  for  advertisement! 
dered  by  the  sheriff  (AiTwy  v.  Weed,  3  Sand,  677). 
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A  The  noUce  imiH  4e8cHb«  the  real  estate  with  common  certainty,  by  Bet- 
ting forth  the  name  of  the  township  or  tract,  and  the  number  of  the  lot,  if 
there  be  any,  and  if  there  be  none,  by  some  other  appropriate  description. 
The  penalty  for  taking  down  or  defacing  the  notice  (unless  on  satis&ction  of 
the  execution,  or  by  consent  of  the  parties),  is  $50. 

h.  Where  a  noUoe  of  sale  was  posted  forty- three  days  previcus  to  the  day  of 
sale,  making  six  full  weeks,  but  the  notice  published  in  the  newspaper,  al- 
tbongh  it  received  six  separate  insertions,  once  in  each  week  for  rix  miccessive 
weeks,  was  first  published  only  thirty-nine  days  previous  to  the  day.  of  sale ;  it 
was  held  that  the  publication  was  sufficient  (Oleott  y.  Bobintan,  21  N.  T.  100 ; 
reversing,  20  Barb.  148 ;  and  in  effect  Eariy  v.  Doe,  16  How.  U.  8.  Rep.  610 ; 
Ths  JP^  y.  Gray,  10  Abb.  468;  ShMon  y.  Wright,  7  Barb.  89;  and  see 
JSmoard  y.  Hatch,  29  Barb.  297). 

e.  At  the  time  and  place  designated  in  the  notice  of  sale,  the  sheriff  is  to 
proceed  to  sell  the  premises  at  public  auction,  to  the  highest  bidder ;  a  mere 
levy  being  no  satisfaction,  until  a  sale  is  made  (14  Wend.  260 ;  4  Hill,  619). 
The  sale  must  be  between  the  hour  of  9  A.  M.  and  sunset,  and  a  sale  after 
sunset  would  be  void  (Canmck  v.  Meyers,  14  Barb.  9).  If  the  real  estate 
ofliered  for  sale  consists  of  several  known  lots,  or  parcels,  such  lots,  or  parcels, 
must  be  separately  exposed  for  sale ;  this  is  directory  only  [Wood  v.  MoneU,  1 
Johns.  Ch.  R.  508 ;  Ounninaham  v.  CasHdy,  7  Abb.  188).  Disregardhig  the 
section  is  an  irregularity  only,  and  is  waived  by  a  delay  in  objecting  to  the 
sale  on  that  account  (id.) ;  and  if  any  person  claiming  to  be  the  owner  of  any 
portion  of  such  estate,  or  of  such  lots,  tracts  or  parcels,  or  either  of  them,  shall 
require  such  portion  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
the  same  for  sale  accordingly.  A  sheriff's  sale  of  real  estate  will  be  set  aside 
in  &yor  of  a  judgment  creditor,  where  it  appears  he  has  been  misled  by  the 
conduct  of  the  sheriff  or  his  deputies  who  had  the  execution — especially  where 
the  property  has  been  sacrificed  (Am^ea  v.  Loekweod,  18  How.  555 ;  UwiffMt 
ease,  15  Abb.  259). 

d.  The  sheriff  may  sell  under  an  execution  against  several  defendsats  who 
are  tenants  in  common  of  the  premises  bound  ay  the  jud^ent,  the  right  and 
title  of  all  the  defendants  togeUier,  unless  some  one  cfaimmff  to  be  the  owner 
of  some  portion  of  the  estate,  or  claiming  to  be  entitled  by  law  to  redeem 
any  portion,  shall  require  such  portion  to  be  exposed  for  sale,  separately ; 
m  which  latter  case  it  must  be  sold  separately.  Where  the  ^eriff  sdls  the 
right  and  title  of  several  defendants  to  certam  premises,  and  a  mortgage  cred- 
itor of  one  of  the  defendants  redeems  the  right  and  title  of  such  defendant, 
the  deed  of  the  sheriff  to  such  redeeming  creditor  conveys  only  the  right 
and  title  of  the  defendant  which  is  thus  redeemed  (NeHaan  v.  NeHaon,  5  B^b. 
665). 

e.  Ho  more  of  any  real  estate  shall  be  exposed  for  sale  than  is  necessary  to 
satisfy  the  execution  (6  Wend.  522).  The  equity  of  redemption  of  a  mortgagor 
cannot  be  sold  under  an  execution  on  a  judgment  recovered  for  a  debt  secured 
by  the  mortgage  (6  Hill,  15). 

/.  A  sale  of  a  decedent's  real  estate  at  a  judicial  sale  does  not  convert  it  into 
personalty  (Hoey  v.  Kinney,  10  Abb.  400). 

g.  If  the  advertisement  of  a  sale  be  upon  one  execution,  the  sheriff  cannot 
Bdl  under  that  and  another  execution  coming  subsequently  into  his  hands  (8 
Cow.  834 ;  Htuted  v.  DaJdn,  17  Abb.  149) ;  nor  can  he  sell  real  and  personal 
property  together  without  discrimination  (17  Johns.  116). 

A.  One  defendant  in  a  judgment  may  become  the  purchaser  at  a  sherifTs  sale 
of  the  real  estate  of  his  co-defendant  (NeiUon  v.  NeUsem,  5  Barb.  565).  When 
the  property  of  one  judgment  debtor  is  taken  and  sold  to  satisfy  the  judgmoii^ 
such  debtor  has  a  remedy  against  his  co-debtors  for  contribution,    (id) 

i.  A  creditor  who  purchases  land  at  a  sale  by  virtue  of  legal  proceeduisB  in- 
stituted to  collect  his  debt,  is  a  purchaser  for  a  valuable  consideration  (Womi 
v.  Ohqpin^  8  Keman,  609). 

/  Where  a  plulntiff's  tAXoney  bids  off  property  at  a  sherifTs  sale  on  axe 
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tioD,  in  his  own  nftme,  uid  takes  a  certificate  finomtliefberifflnhte  ownname, 
the  presumption  is  that  the  purchase  was  on  his  own  accoant ;  and  an  action 
will  lie  acninst  him  by  the  sheriff;  to  recorer  the  amount  of  hi^  bid  (Ohapp^ 
V.  2>a»Ji,  21  Barb.  17). 

a,  SmnNe,  where  a  purchaser  at  sherifTs  sale  refhses  to  pay  for  the  property 
struck  off  to  him«  the  sheriff  can  sell  again  without  notice  (llUngwnih  y.  Mm- 

'onberger,  11  Mo.  R  80). 

b,  A  purchaser  of  lands  under  mortgage  buys  subject  to  the  mortgage 
( Weaver  y .  Tooffood,  1  Barb.  )338). 

e.  The  title  of  a  bona  fids  purchaser,  without  notice,  wHl  not.  be  affected  by 
any  irregularities  in  the  execution,  if  it  authorizes  the  sheriff  to  sell,  and  is 
founded  upon  a  subsisting  Judgment  (1  Cow.  633;  4  Barb.  180;  4  Denio,  480; 
Bryan  y.  Berry,  8  Cal.  130 ;  Hasted  y.  Dakin,  17  Abb.  137).  Thus,  the  neglect 
of  the  sheriff  to  leyy  until  after  the  retjm-day  of  the  writ  (18  Johns.  97 ;  18 16. 
7) ;  or  to  levy  on  persooal  property  (Neilaon  v.  NeUean,  5,  Barb.  665) ;  or  the 
omission  to  give  due  notice  of  the  sale,  or  the  taking  down  or  de£acmg  of  the 
notice,  or  omitting  to  file  the  certificate  of  sale  (5  Ck>w.  269),  will  not  prejudice 
the  title  of  a  punmaser  in  good  faith  without  notice. 

d  If  a  Judgment  is  satisfied  before  sale,  even  a  bona  fide  purchaser  derives  no 
title  from  the  sale  (NeOson  v.  NeOson,  6  Barb.  565 ;  Wood  v.  Cotvin,  3  Hill  566 ; 
Ja/ekson  y.  Moon,  18  Johns.  441 ;  Jackson  v.  Anderson,  4  Wend.  474 ;  Btafford  v. 
WUUams,  13  T^arb.  240 ;  Cr,:tft  y.  MerriU,  4  Eeman,  456). 

e.  The  she:  <  if  cannot  convey  a  title  to  the  purchaser  until  the  expiration  of 
the  time  allowed  by  law  for  the  redemption  of  the  property.  All  that  the 
purchaser  receives  as  evidence  of  his  title  is  an  oflScial  certificate  of  the  sale, 
subscribed  by  the  sheriff,  containing  a  particular  description  of  the  premises 
sold,  the  price  bid  for  each  distinct  lot  or  parcel,  the  whole  consideration 
money  paid,  and  the  time  when  the  sale  will  become  absolute,  and  the  pur- 
chaser be  entitled  to  a  conveyance  (9  Ck>w.  185).    * 

/.  A  duplicate  of  this  certificate  must  be  filed  and  recorded  in  the  office  of 
the  clerk  of  the  county  in  which  the  sale  was  made,  v^thin  ten  days  after  the 
sale  (Laws  1857,  ch.  60). 

W;.  The  sherifTs  certificate  may  be  amended,  on  motion  to  the  court  (18 
end.  39 ;  Richards  y.  Varnum,  8  How.  79 ;  Smith  y.  Hudson,  1  Cow.  48a) 

h.  The  certificate  may  be  a  cloud  on  the  title  {Lounslniry  y.  Purdy,  18  N.  Y. 
615;  Oook  Y.  Nmoman,  6  Bow,  S2S;). 

i.  In  some  cases  the  court,  on  application  of  the  plaintiff,  will  set  aside  the 
sale,  and  order  a  rcrsale  of  the  property  (13  Wend.  353 ;  3  ftfr.  360 ;  7  Cow.  867 ; 
1  How.  133;  7  id,  839;  13  id,  555;  17  N.  Y.  376;  4  Cfew.  416;  19  Wend.  90; 
18  id,  611. 

J.  Leasehold.— So  much  of  title  fifth,  chapter  sixth,  part  third,  of  the  re- 
vised statutes,  as  relates  io  tlie  sale  and  redemption  of  real  estate,  which  shall 
be  sold  under  execution,  shall  be  applicable  to  the  sale  and  right  of  redemp- 
tion of  leasehold  property,  where  the  lessee,  or  the  assignee  of  the  lessee,  shall 
be  possessed  of  at  least  five  years*  miexpired  term  of  the  lease,  and  also  of  any 
buildings  that  may  l)e  erected  thereon  (Laws  1837,  p.  540). 

k.  Redemption,  yyhen  and  how  effected. — Within  one  year  from  the  sale, 
the  person  against  whom  the  execution  issued  and  whose  right  and  title  were 
sold,  or  his  heir  or  devisee  or  grantee,  may  redeem  the  property  sold  by  pay- 
hig  to  the  purchaser,  his  personal  representatives,  or  assignees,  or  to  the 
sheriff,  the  amount  bid  on  the  sale  with  interest  at  ten  per  cent,  from  the  sale : 
upon  which  payment  beins;  made,  the  sale  of  the  premises  so  redeemed,  and 
the  certificate  thereof  shallbe  null  and  void.    (3  R  8.  870.) 

L  The  right  of  a  judgment  creditor  to  redeem  cannot  be  defeated  by  the  act 
of  the  purcTiHser  in  paying  the  judgment  without  his  consent  (7^  hople  y. 
Beebe,  1  Barb.  379);  but  a  judgment  debtor  whose  land  has  been  sold  on  exe- 
cution, subject  to  an  antecedent  mortgage,  and  whose  equity  of  redemption 
has  been  subsequently  cut  off  by  foreclosure  and  sale  has  no  risht  to  redeem 
from  the  sale  under  the  execution  {JBusted  r,  Dakin,  17  Abbi  18^ 
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a.  The  eflbot  of  the  redemptioii  by  a  Jadgment  debtor  is  u>  restore  a  Junior 
Ddgment,  to  its  lien  (Bodine  v.  Moore,  18  N.  T.  U7).  And  where  lands  sold 
m  execution,  and  bid  in  bj  a  third  person  for  less  tlian  the  amount  of  the 
udgment,  were  subsequently  redeemed  by  the  debtor,  it  was  held  that  they 
night  be  rc-sold  on  the  same  execution  for  the  balance  remaining  due ;  though 
he  return-day  had  passed  before  the  redemption  took  place.  And  it  was  further 
leld  that  the  re-salc  was  regularly  made  by  the  sheriff  who  received  the  exe- 
iution  in  the  first  instance,  though  he  had  gone  out  of  office  before  the  debtor 
adeemed  (5  Hill,  228). 

b.  By  a  sale  of  land  on  a  judgment  the  lien  of  the  Judgment  and  the  right  to 
cdeem  under  it  are  extinguished  (Shepard  y.  QNm,  4  Barb.  125 ;  Hvsied  r. 
Takin,  17  Abb.  137 ;  and  see  2  Wend.  297 ;  5  Hill,  228). 

e.  After  the  expiration  of  such  period  of  one  year  (meaning  365  davs)  the 
isht  of  the  debtor,  or  his  grantee,  heir,  or  devisee,  to  redeem  is  gone  (1  Wend, 
o) ;  but  within  three  months  thereafter,  any  creditor  of  the  person  against 
7hom  the  execution  was  issued  (4  Hill,  542),  having  in  his  own  name,  or  at 
ssignee,  representative,  trustee,  or  otherwise,  a  decree  in  chancery,  or  a  judg- 
aent  at  law,  rendered  at  any  time  before  the  expiration  of  fifteen  months 
rom  such  Eale,  or  having  a  mortfaee  duly  recordea,  and  which  is  a  lien  on 
be  premises  sold  (3  Cow.  35 ;  4  Hill,  542),  may  acquire  the  title  of  the  original 
lurchaser,  by  paying  the  sum  paid  on  the  sale  of  the  premises  (1  How.  77), 
nth  seven  per  cent  interest  frpm  the  time  of  sale.  And  in  certain  cases  county 
uperintendents  and  overseers  of  the  poor  mav  redeem  (Laws  1862,  ch.  478). 
mibley  to  entitle  a  creditor  bv  mortgage  to  redeem  his  mor^ge  must  cover 
be  whole  of  the  premises  sold  (7^  liople  v.  Beebe,  1  Barb.  ffl9 ;  see  however 
^eOaon  y.NeUmm,  5  Barb.  565).  The  fact  that  a  junior  jud^ent  creditor  has 
ollaterarsecurity  for  his  iudgment  does  not  take  away  his  right  to  redeem  , 
Muir  V.  Ldteh,  7  Barb.  341).  The  redemption  may  be  made  at  any  time  be- 
ore  the  close  of  the  last  day  allowed  by  law  for  that  purpose ;  busmess  houn 
re  not  regarded,  (lb.)  If  the  last  day  falls  on  Sunday,  Saturday  is  the  last 
tay  to  redeem  (Pfople  v.  Luther,  1  Wend.  42).  A  purchaser  is  not  bound  to 
ccepX  the  amount  of  his  bid  fh>m  a  person  who  has  no  right  to  redeem,  and 
nay  insist  that  the  deed  be  executed  to  him,  in  pursuance  of  the  sale ;  but  if 
le  accepts  the  money,  though  paid  by  a  stranger,  his  right  to  a  deed  is  gone 
15  Wend.  248 ;  see  7  Paige,  167 ;  1  Rirb.  879). 

d,  AAer  such  creditor  has  acquired  the  title  of  the  original  purchaser,  any 
»ther  creditor,  who  might  have  acquired  such  title  in  the  same  way,  may  be- 
some  a  purchaser  fix>m  the  first  creditor,  by  reimbursing  to  him  the  sum  paid 
0  acquire  the  title,  together  with  seven  per  cent  interest  from  the  time  of  such 
Miyment,  and  paying  the 'amount  due  on  such  Judgment  or  decree,  if  such  iudg^ 
aent  or  decree  be  prior  to  the  judgment  or  decree  of  the  second  creditor. 
)ut  if  the  Judgment  or  decree  of  the  first  creditor,  at  the  time  of  his  acquiring 
he  title  of  the  original  purchaser,  shall  have  ceased  to  be  a  lien  as  aeainst  the 
econd  creditor,  it  will  not  be  necessary  to  pay  the  amount  of  it  (4  Hill,  615, 
69;  1  How.  77.) 

e.  In  the  same  manner,  any  third  or  other  creditor,  who  might  according  to 
he  statute  acquire  the  title  of  the  original  purchaser,  may  become  a  purchaser 
hereof  from  the  second,  third,  or  any  other  creditor,  who  may  have  become 
uch  purchaser  from  anv  other  creditor,  upon  the  saa  e  terms  and  conditioiui 
s  those  last  above  specmed. 

/  If  the  original  purchaser  be  also  a  creditor  of  the  part^  against  whom 
he  execution  issued,  and  as  such,  might  by  law  acquire  the  title  of  any  pur- 
haser,  he  may  avail  himself  of  hU  decree  or  iudgment,  in  the  same  manner 
nd  on  the  same  terms  as  are  prescribed  by  the  statute,  to  acquire  the  title 
7hich  any  creditor  may  have  obtained. 

g.  The  party,  upder  whose  execution  any  real  estate  has  been  sold,  is  nol 
.uthorized  to  acquire  the  title  of  the  original  purchaser,  or  of  any  creditor, 
0  tlie  premises  sold,  by  virtue  of  the  decree  or  Judgment,  on  which  sudi 
xecution  issued ;  and  this,  though  no  part  of  the  proceeds  of  the  sale  were 
ealized  upon  his  execution,  but  were  wholly  exhausted  by  other  and  prior 
xecoticms,  under  which  the  property  was  sold  at  the  same  tune  (4  Hill,  544)^ 
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A  ▲  weakurfvdgnueDi  creditor  m^  acquire  the  iBlttMt  of  tbe  poKhaitr  on  a 
alB  iqMNi  a  Joaior  Judgment  (T^e  Aoplk  v.  Fkminff,  4  Denio,  l/t), 

b,  A  creditor  baTing  two  Judgmenta  which  are  suoceesiYe  liens,  may  cause  a 
aale  to  be  made  on  the  Junior  one,  and  is  then  entitled  to  acqoire  the  right  of 
the  porchaser  by  virtoe  of  his  other  Judgment  in  preference  to  a  creditor 
whoae  Judgment  is  Junior  to  lioth  {id.). 

e.  A  Junior  Judgment  creditor  who  pays  the  purchaser  at  a  sale  on  an  older 
Judgment  the  amount  of  his  bid,  and  takes  an  assignment  of  the  sheriff^s  certi- 
ficate, stands  in  the  place  of  a  purchaser,  and  the  interest  thus  acquired  may 
be  purchased  by  another  Judgment  creditor  without  paying  any  part  of  the 
Judgment  of  the  assignee  of  the  certificate  (7*^  Buple  y.  jBanwm^  4  Denio^ 

d.  Where  the  creditor  sells,  and  becomes  the  purchaser  himself^  at  a  sum 
exceedmg  the  amount  of  his  debt,  it  is  said  that  his  Judgment  is  satisfied,  and 
the  lien  gone,  so  that  he  cannot  afterwards  redeem  from  a  sale  under  an  older 
'udgment(3Wend.de7;  5  HiU,  828;  see  4  Barb.  125;  Wda9$r y,  Tooffood,  1 


Judgm< 
Barb.2 


6.  A  creditor  by  mortgage  on  real  estate,  his  assignee  or  representati^ 
Where  the  mortgaged  preimses  or  any  part  thereof  haye  been  sold  on  ezecu- 
Uon,  has  the  same  right  to  acquire  t^^  interest  of  a  purchaser  as  a  Judgment 
creditor,  and  is  placed  in  other  respects  on  the  same  footing.  Where  lease- 
hold property,  in  which  the  lessee  or  his  assignee  has  an  unexpired  term  of  at 
least  five  years,  is  sold  under  execution,  the  property  may  be  redeemed :  8» 
also  where  the  lessee  or  his  assignee  is  possessed  of  any  buildings  erected  on 
the  demised  premises  (20  Wend.  416 ;  6  Hill,  149). 

/  Redemption  by  one  acquiring  title  subsequent  to  the  sale  (see  CJumiauafm 
d.  Bank  v.  RUk^  19  N.  T.  870). 

g.  To  entitle  any  creditor  to  acquire  the  title  of  the  original  purchaser,  or 
to  become  a  purchaser  from  any  other  creditor,  he  must  present  to  and  leaye 
with  wch  purchaser  or  creditor,  or  the  sheriff,  the  fbllowing  evidence  of  his 
right :  (1)  A  copy  of  the  docket  of  the  Judgment  or  decree  under  which  he 
claims  the  right  to  purchase  (19  Wend.  87 ;  ^  ttf.  555),  duly  certified  bv  the 
dertc  of  the  court,  or  of  the  county  in  which  the  same  is  docketed  (The  Pitopie 
V.  Bantam,  4  Denio,  145 ;  WooUey  v.  Saunders,  8  Barb.  801}.  (2)  A  true  copy 
of  all  the  assignments  of  such  judgment  or  decree,  which  are  necessary  to 
establish  his  claim,  verified  by  his  affidavit  or  by  the  affidavit  of  some  witness 
to  such  assignments  (10  Barb.  167 ;  4  Denio,  187 ;  27  Barb.  55).  The  assign- 
ment must  be  filed  (The  People  v.  Ransom,  4  Denio,  145).  (3)  An  affidavit  by 
such  creditor,  or  by  his  attorney  or  agent,  of  the  true  sum  due  on  such  Judg- 
ment or  decree,  at  the  time  of  claiming  such  rij^t  to  purchase  <18  Wend.  598 ; 
11  Barb.  841).  An  affidavit  to  redeem,  stating  the  sum  due  "  cu  elaimed  bjf  thie 
deponent^'  was  held  not  sufficient  llie  sum  due  must  be  stated  positively 
(The  Peipls  v.  Backer,  20  N.  Y.  854).  And  a  false  statement  of  the  amount  due, 
although  unintentional,  defeats  the  right  to  redeem  {fhrUth  v.  Idmer,  25  N.  Y. 
619).  An  agent  may  make  the  affidavit,  but  he  must  swear  that  he  is  agent ; 
a  description,  M.  D.,  attorney  of  the  above  plaintiff,  is  not  sufficient  {&  pte. 
Shumway,  4  Denio,  258).  An  assignraent  of  a  Judrment  is  sufilcient,  if  it  state 
correctly  the  title  of  the  suit,  (i.  e.,  the  names  of  we  parties  plaintiff  and  de- 
fendant), though  the  amount,  the  time  when,  and  the  court  in  which  it  is  ren- 
dered, be  omitted  (The  People  v.  Fleming,  4  Denio,  187) ;  and  further  as  to  the 
requisites  of  the  affidavit  and  assignment  (see  Aylenwrik  v.  Brown,  10  Barb. 
107).  Where  there  is  no  subscribing  witness  to  the  assignment  of  a  Judgment 
on  which  the  rieht  of  a  purchaser  of  land  on  execution  is  sought  to  be  acquired, 
the  affidavit  of  its  execution  may  be  made  by  any  person  who  saw  it  executed 
and  delivered,  such  person  is  a  witnem  to  the  aamgnment  (id.).  An  assignment 
of  a  Judgmsnt  by  an  administrator  of  the  plaintiff  is  as  effectual  as  though 
cveeuted  by  the  plahitiff  while  living  (The  People  v.  Fletung,  4  Denio,  m). 
The  death  of  the  intestate  and  the  appointment  of  an  administrator  may  be 
shown  by  an  affidavit,  presented  with  the  otlier  papers  without  producing 
the  letters  of  administration  (id).    Whethttr  tlM  aotnal  existence  of  such  fiuns 
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would  noi  renider  the  jparoQeeding  regalar,  without  preaenting  anv  proof  of 
them  {id.).    The  cIqtVb  certificate  authenticatiDg  a  copy  of  the  docket  of  the 

indgineat  need  not  be  under  seal,  nor  state  that  it  h  b  been  compared  with 
the  original,  &c.,  as  directed  with  respect  to  certain  documents  by  2  R  S.  408, 
§  59  (Tfe  ^ople  V.  Ransom,  4  Denio,  145). 

a.  A  creditor  need  not  wait  till  the  expiration  of  a  year  fh>m  the  sale,  be- 
fore furnishing  the  evidence  of  his  right  to  redeem  (2  Hill,  51).  And  his  affi- 
davit of  the  amount  due  on  his  judgment,  though  made  five  days  before  pre- 
senting the  papers,  is  sufllcient  (4  Hill,  608).  The  requirements  of  the  statute 
as  to  the  evidence  to  be  produced  by  the  creditor,  must  be  strictly  complied 
With  (20  Wend.  555 ;  19  i&.  87 ;  18  «.  59,  8 ;  1  How.  75 ;  7  Paige,  168).  Where 
land  of  M.  had  been  sold  under  execution  in  favor  of  B.  and  bid  off  by  H. 
One  T.  as  the  assignee  and  owner  of  a  subsequent  judgment  against  M.  for  the 
purpose  of  redeeming  from  said  sale,  left  with  the  sheriff  as  evidence  of  his 
title  to  said  Judgment,  his  own  aflldavit  that  he  was  owner  and  assignee  of 
said  judgment,  and  a  paper  purporting  to  be  the  assignment,  of  said  judgment, 
which  paper  was  in  no  wise  venfled,  and  was  not  identified  in  T.'s  affidavit  as 
the  instrument  under  which  he  claimed,  held  there  was  not  sufficient  evi- 
dence of  T.*8  right  to  redeem  (ffall  v.  ThomcUi,  27  Barb.  65).  Although  the 
production  of  the  proper  papers  may  be  waived  by  the  purchaser  or  other 
pemon  whose  right  is  sought  to  be  acquired,  so  far  as  respects  himself,  yet 
such  waiver  will  not  affect  any  other  creditors  seeking  to  purchase  the  same 
premises  {Tk«  PeopU  v.  BanKm,  4  Denio,  145).  The  purchasing  creditor  must 
deliver  the  requisite  papers  to  the  same  party  to  whom  he  pays  the  money,  and 
he  cannot  make  the  payment  to  the  purchaser,  and  afterwards  deliver  the 
proper  papers  to  the  sheriff.  It  is  the  official  duty  of  the  sheriff  to  preserve 
the  pap^  left  with  him  by  a  purchasing  creditor,  and  to  exhibit  them,  on  re- 
quest, to  any  third  person  having  an  interest  in  tlie  matter  {id.), 

h.  Aji  error  in  the  affidavit  of  the  amount  due  on  the  judgment  was  diare- 
garded  (Muir  v.  Leiteh,  7  Barb.  341).  The  title  of  a  purchaser  from  a  redeem- 
ing oreoitor  where  sudi  purchaser  has  received  a  deed,  is  not  prejudiced  on 
account  of  an  omission  to  prove  and  file  the  assignment  of  the  redeeming 
creditor's  right  in  the  county  clerk's  office  (sjhautattque  Co.  Bank  v.  IUd$yt  4 
Denio,  480). 

e.  The  payment  required  to  be  made  in  order  to  acquire  the  title  of  the 
or^guial  purchaser,  or  to  become  a  purchaser  from  any  creditor,  may  be  made 
to  such  purchaser  or  creditor,  his  representatives  or  assigns,  or  to  the  sheriff, 
for  the  use  of  the  purchiiBer  or  creditor,  or,  if  the  sheriff  be  dead  or  removed 
from  office,  to  the  under-alieriff  or  clerk  of  the  county.  But  the  county  clerk 
cannot,  without  a  special  deputation  for  that  purpose,  act  in  the  sheriff's  be- 
half in  receiving  money  paid  for  the  redemption  of  real  estate  from  sale  upon 
executicw,  although  the  sheriff  has  no  other  office  than  the  county  clerk's 
office  {Ths  Peopk  v.  Bai^ilmn,  15  N.  Y.  528,  and  see  Griffin  v.  Ghaae,  23  Barb. 
278).  The  full  sum  required  mus^  be  paid,  or  the  redemption  will  be  void 
(7  Cow.  540 ;  4  Hill,  613 ;  20  Wend.  002).  An  error  of  thirty  cents  was  disre- 
garded (HaU  V.  Fiahtr,  9  Barb.  17) ;  and  if  the  payment  is  made  in  current  bank 
bills,  and  received  without  objection,  it  is  sufficient.  (Id.)  In  case  of  a  mis- 
take the  court  may  give  relief  (Id.)  The  party  paying  the  money  may  im- 
mediately notify  the  sheriff  not  to  pay  it  over  (Spraker  v.  Cook,  16  N.  Y.  568). 
Where  the  money  to  redeem  is  paid  to  the  deputy  sheriff,  an  action  to  recover 
it  should  be  agamst  the  sheriff,  not  the  deputy  (Colmn  v.  Holbrook,  8  Barb.  475). 

d.  Upon  the  proper  payment  being  made,  Uie  title  of  the  original  purchaser 
becomes  thereby  transferred  to  the  creditor  acquiring  it,  and  from  such  cred- 
itor to  any  oUier  creditor  becoming  a  purchaser  according  to  the  statute. 

e.  In  the  redemption  of  lands  sold  under  execution,  a  second  or  subsequent 
creditor,  who  redeems  after  a  redemption  already  made,  must  present  the  evi- 
dences of  his  right  to  redeem,  and  pay  the  moneys  necessary  to  be  paid,  to  the 
last  redeeming  creditor,  or  to  the  alieriff.  Payment  to  the  original  purchaaer, 
in  such  case,  is  not  sufficient  (20  Wend.  602). 

/.  To  entitle  a  creditor  by  mortgage,  his  afiBi^j^qee  or  rep>reseptaMYe,  to  ao- 
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qnire  the  title  of  the  original  parchaser,  or  to  be  substitated  as  a  purchaM 
or  any  other  creditor,  he  must  present  to  and  leave  with  such  purchaser  o 
creditor,  or  the  sheriJBf,  the  following  evidences  of  his  title : — 

1.  A  copy  of  Uie  mortgage  under  which  he  claims  the  right  to  purcha« 
duly  certified  by  the  clerk  of  the  county  where  it  is  registered  or  v-ecordei 
(2  Hill,  51). 

2.  If  the  mortgage  has  been  assigned,  a  copy  of  the  assignment  or  assigi 
ments,  verified  by  his  afildavit,  or  the  affidavit  of  some  witness  to  such  assign 
ment 

3.  An  affidavit  by  such  mortgage  creditor,  his  assignee  or  representative,  o 
by  his  attornev  or  agent,  stating  the  true  sum  due  or  to  become  due  on  sue! 
mortgage,  at  the  time  of  claimmg  such  right  to  purchase,  over  and  above  al 
payments. 

a.  Where  an  executor  or  administrator  applies  to  be  substituted  as  a  pur 
chaser,  a  copy  of  the  letters  testamentary,  or  of  administration,  must  also  U 
furnished. 

b.  Where  a  creditor  by  mortgage  became  also  the  purchaser  under  a  senioi 
Judgment,  and  within  the  proper  time  furnished  the  sheriiff  the  requisite  evi 
dence  of  his  rifht  to  redeem,  it  was  held  that  a  junior  creditor,  in  order  tc 
entitle  him  to  me  sheriff's  deed,  must  pay  not  only  the  sum  bid,  with  interest 
but  the  mortgage  also  (2  Hill,  51 ;  T^us  v.  Leuns,  8  Barb.  70). 

e.  Where  lands  of  a  debtor  are  sold  under  exertion,  and  a  junior  Judgment 
creditor  redeems  them  from  the  purchaser,  such  redemption  is  no  bar  to  an 
action  at  law  to  enforce  payment  of  Uie  Judgment  v  although  the  value  of  the 
lands  redeemed  far  exceeds  the  amount  of  the  Jud^ent  and  the  money  paid 
on  the  redemption.  The  redemption  is  not  an  extinguishment  of  the  Judg 
ment  (20  Wend.  50 ;  7  Cow.  540 ;  and  see  7  Barb.  644). 

cL  The  right  and  title  of  the  person  agauist  whom  the  execution  was  issued, 
are  not  divested  bv  the  sale  of  the  real  estate  until  the  expiration  of  fifteen 
months  from  the  time  of  such  sale  (1  Cow.  501 ;  8  Johns.  520) ;  nor  until  the 
sale  has  been  consummated  by  tlie  execution  and  delivery  by  the  sheriff  of  a 
deed  to  the  purchaser  {/Smith  v.  Calvin,  17  Barb.  157 ;  Farmeri  Bank  of  Scuii 
toga  V.  Merchant,  13  How.  10).  Until  the  expiration  of  one  year  from  the  sale, 
the  defendant  in  the  execution  is  entitled  to  the  possession  of  the  property  and 
to  the  rents  and  profits  (2  Wend.  507 ;  4  Barb.  159 ;  8  ib,  518).  A  seizure  and 
sale  of  lands  under  execution,  does  not  divest  the  estate  of  Uie  debtor  unless 
the  purchase  money  is  paid  and  a  deed  delivered.  The  deed  when  executed 
relates  back  to  the  time  of  sale  and  purchase  {Farmer's  Bank  of  SaratMa  t. 
Merchant,  18  How.  10;  15  Johns.  809;  8  Cow.  75;  Schermerhom  t.  iMrriO, 
1  Barb.  512). 

e.  After  the  several  periods  allowed  for  redemption  have  expired,  it  is  the 
sheriff's  duty  to  complete  the  sale  by  conveying  to  the  original  purchaser  all 
the  right,  title,  and  interest  of  the  defendant  in  the  property  sold.  This  con- 
veyance must  be  by  deed  (12  Jolms.  73),  and  must  descnbe  the  property  with 
reasonable  certainty  (11  Jolms.  365;  S.  C.  13  i&.  637;  10  ib.  881).  What  de- 
scription held  not  sufficient  (see  Peck  v.  MaUam,  10  N.  Y.  509).  The  deed  may 
be  executed  by  the  deputy  in  the  name  of  the  sheriff,  during  the  continuanoB 
of  the  latter  in  office  (7  Cow.  739 ;  3  i5.  89 ;  9  id.  233).  In  case  of  the  death  or 
removal  of  the  sheriff  before  the  conveyance  is  executed,  it  may  be  executed 
by  the  under-sheriff,  or  he  may  appoint  a  proper  person  to  execute  the  same 
(10  Wend.  662). 

/.  If  the  person  entitled  to  such  conveyance  die  before  its  delivery,  it  must 
be  executed  to  his  executor  or  administrator,  subject  to  the  dower  of  his  widow, 
if  there  be  any ;  but  may  bo  sold  for  the  payment  of  his  debts  by  the  order  o\ 
the  surrogate. 

g.  If  the  sheriff  refuse  to  execute  the  deed,  tlic  remedy  is  a  mandamus  tc 
compel  him ;  and  this  is  the  proper  mode  of  bringing  up  the  question  as  tc 
the  rieht  of  redemption,  where  it  is  in  dispute  (7  Cow.  540;  Hie  Penpie  v 
Flenung,  4  Dcnio,  137).  Semble,  the  court  will  not  compel  a  sheriff  to  delivei 
a  deed  to  a  purchaser  who  has  not  pidd  and  refhses  to  pay  the  amount  of  hii 


Digitized  by 


Google 


§  991.]  OF  mXAL  UTATB.  547 

Md  on  the  gfonnd  that  he  to  the  oldest  Jadgment  creditor  to  an  amoont  ex 
ceedinff  his  h\d\fVmiami  r.  Smith, ^  C%1 913 ;  aHsPb^t,  JlayM^tiCalWi; 
nor  wul  the  coart  compel  the  sheriff  to  convey  to  one  who  daims  as  assijnioe, 
until  the  aflsignment  under  which  the  party  claims  has  been  filed  {The  AcpU 
w.  Bod,  4  Denio,  145). 

a.  The  sheriff  *8  deed  may  be  set  aside  for  ftmnd  (SO  Johna.  Bl :  1  Wend.  Sd : 
7i6.468;  1  Cow.  481). 

b.  It  seems  that  aAer  the  sheriff  lias  delirered  the  deed  to  the  purchaser, 
he  has  no  right,  at  the  mere  request  of  the  purchaser,  and  without  an  order 
of  the  court,  to  alter  the  deed  in  a  material  part  (Clarke  t.  MiUtr,  18  Barb.  209 ; 
and  see  Laub  y.  BuckmiUer,  17  N.  T.  621). 

e.  Action  to  reform  sheriff*s  deed  see  (BariJeU  t.  Judd,  21  N.  T.  200). 

d  Construction  of  sheriff's  deed  see  (Maean  t.  WhiU,  11  Barb.  173 ;  SLaffcrd 
T.  WUiiam»,  12  Barb.  240). 

«.  The  intent  of  the  sheriff  in  making  the  deed  cannot  be  shown  by  eztrio* 
de evidence (IToftrnT.  H^Me,  11  BartxlTS;  .fi^yoii t. Dob, 26  ul  440). 

/.  The  purchaser  has  no  right  to  enter  on  the  premihes,  unless  they  are 
Tacant  In  order  to  obtain  actual  possession,  he  must  resort  to  his  action  of 
4ectment  (13  Johns.  840;  Eterimm  t.  Smiifer,  2  Wend,  507).  Or  proceed 
nnder  the  act  to  obtahi  possesaion  of  real  property  ^  R  S.  513). 

g.  All  the  proYi^ons  of  thQ  revised  statutes  extend  to  liens  by  mortffaffe^  in 
the  same  manner  as  they  extend  to  liens  by  Judgment  (Laws  1847,  p.  508^ 

h.  All  redemptions  by  creditors  are  to  be  made  at  the  sheriff's  office  who 
made  thCiSale,  and  the  sheriff  is  to  attend  at  his  office  during  the  last  day  for 
making  redemption,  and  dnring  the  time  thereafter  for  which  redemption 
may  be  made,  for  the  purpose  of  making  redemption ;  but  in  his  absence,  the 
redemption  may  be  made  by  the  under-sheriff  or  a  deputy ;  and  notice  or  the 
redemption  must  be  forthwith  filed  by  the  sheriff  with  the  county  clerk  (19 
K.  T.  528 ;  23  Barb.  268). 

i  The  notice  of  redempiicm  to  to  contain : 

L  The  title  of  the  cause;  or,  if  a  mortgage,  the  parties  to  the  mortgagSL 

2.  The  amount  of  the  Judgment,  decree,  or  mortgage. 

8.  The  assignee,  representative,  or  trustee  thereof,  if  any. 

4.  The  amount  paid  to  redeem. 

5.  The  time  when  such  redemption  was  made. 

6.  The  sum  claimed  to  be  due  on  such  Judgment,  decree,  or  mortgage,  al 
tte  time  of  such  redemption. 

/  Any  creditor  having  a  right  to  redeem,  may  redeem  within  twenty-four 
hours  after  any  preceding  redemption,  and  no  deed  on  any  sale  or  redemption 
to  to  be  executed  until  after  the  lapse  of  twenty-four  hours  after  the  last 
redemption. 

A.  Certificates  of  redemption  are  to  be  made  and  delivered  to  the  creditor 
redeeming,  which  certificates,  when  proved  and  acknowledged,  are  to  have  the 
effect  of  deeds.  The  fee  for  making  such  certificates  to  the  same  as  for  making 
a  certificate  of  sale. 

I  The  time  to  redeem  may  be  extended  by  agreement  among  the  parties 
interested  (4  Coms.  554). 

fi».  Recording  the  shcriff*s  deed  to  not  notice  thereof  to  a  party  who  con- 
tracted with  the  Judgment  debtor  to  purchase  the  land  and  entered  into 
possession  prior  to  the  recovery  of  the  Judgment  {Meyers,  Uinman^  8  Kern.' 

n.  M.  paid  the  sheriff  the  amount  of  an  execution  held  by  said  sheriff  agaiiist 
JI.  expecting  that  tlie  plaintiff  in  the  execution  would  assign  the  Judgment  to 
him,  M.  Tiic  slieriff  gave  M.  a  receipt  statine  that  tlie  money  was  v  U)  apply  on 
the  judj^cnt,  wliich  was  not  to  be  cancelled  but  by  ATa  order,  if  the  plaintiff 
will  tissign  the  Judgment**  Plaintiff  assigned  the  Judgment  to  M. :  held  that 
the  transaetion  was  a  purchase,  nut  a  payment  of  the  Judgment  {Smith  r. 
inator,  25  N.  Y.  619). 
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a.  See  further  as  to  rcdenqptions  {PenneU  v.  Hinman,  7  Barb.  644 ;  Ex  pof 

b.  I«;ceinpt  prqperty. — ^Tlie  following  property,  when  owned  by  any  perse 
being  a  bousehomer  (2  R  S.  367 ;  19  Wend.  475),  and  siich  articles  thereof  i 
are  removable,  are  exempt,  while  the  family  of  such  person,  or  any  of  thei 
may  be  removing  from  one  place  of  residence  to  another : 

1.  All  spinning-wheels,  weaving-looms,  and  stoves  put  up  or  kept  for  use  1 
any  dwelling-house. 

2.  The  family  Bible,  family  pictures,  and  school-books  used  by  or  in  tli 
fiunily  of  such  person,  and  books  not  exceeding  in  value  fifty  dollars,  whic 
are  kept  and  used  as  part  of  the  family  library. 

8.  A  scat  or  pew  occupied  by  such  person  or  his  family,  in  any  house  c 
^)ace  of  public  worship. 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yam  or  clot 
i)[fanufactured  from  the  same  (11  Wend.  54 ;  21  ib.  68),  one  cow,  two  swine,  th 
necessary  fbod  for  them ;  all  necessary  pork,  beef,  fish,  flour,  and  vegctabh 
(25  Wend.  370),  actually  provided  for  family  use,  and  necessary  food  for  tJt 
tiate  of  the  family  for  60  days. 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  for  such  pei 
son  and  his  family,  arms  and  accoutrenients  required  by  law  to  be  kept  by  sue 
person;  necessary  cooking  utensils,  one  table,  six  chairs,  six  knives  and  fork 
tftx  plates,  six  tea-cups  and  saucers,  one  sugar-disdi,  one  milk  pot,  one  tea-po 
and  six  spoons,  one  crane  and  its  appendages,  one  pair  of  andirons,  and 
dlovel  and  tongs. 

e.  The  tools  and  implements  of  any  mechanic  necessary  to  the  carrying  o 
o^his  trade,  not  exceeding  twenty-five  dollars  in  yalue. 

d  One  sewing  machine  and  appurtenances  (laves  1860,  ch.  152). 

e.  The.  professional  books  necessary  to  a  professional  man  who  supports 
fiimily,  for  the  practice  of  his  profession,  are  exempt  firom  execution,  as  a  pai 
of  his  family  library.  The  surgical  instruments  of  a  physician  are  exempt,  t 
his  "  tools"  (Robinson's  case,  2  Abb.  466). 

/.  Wool,  or  articles  manufactured  from  it,  not  exceeding  in  qnantity  th 
fleeces  of  ten  sheep,  is  exempt  in  the  hands  of  a  householder  who  does  not  ow 
any  sheep  (11  Wend.  44 ;  21  i&.  68). 

g.  Necessary  vegetables  in  ^y  stage  of  obtaining  them  for  fiunily  use  ai 
(SXeoipt  (25  Wend.  370). 

^.  If  a  householder  owns  a  cow  and  ten  sheep,  so  much  hay  as  will  be  neco 
sary  for  their  feed  during  the  next  foddering  season,  is  excttipt  Orom  levy  an 
ialc  on  execution  (FcnrA  v.  Biffley,  Lalor'a Bupp.  to  Hill  and  Denio,  87).  Thi 
bart  of  the  statute  which  exempts  necessary  pork,  beef,  fish,  &c.,  provided  fc 
ramily  use,  was  intended  to  protect  such  a  quantity  of  the  specified  articles  8 
would  be  necessary  for  the  family  until  the  next  annual  period  for  laying  u 
such  provisions.  The  limitation  of  sixty  days  applies  only  to  necessary /u^ 
for  the  use  of  the  debtor's  fiunily.    {M) 

i.  Kecessary  wearing  apparel  is  exempt  in  all  cases  (Bumptu  y.  Maynan 
38  Barb.  626).    The  exemption  is  not  limited  to  a  householder  or  he»d  of 
family.    GorUra  see  19  Wend.  475. 

j.  A  watch  or  a  clock  may  be  exempt  from  execution,  either  as  iiece« 
sary  household  fiimiture,  or  as  a  working  tool  (BUUng  v.  Vandmburg,  1 
How.  80). 

A;.  Weapons,  ac^ntrements  and  equipments  and  horses  enrolled  for  servic 
andbelonging  to  a  member  of  the  first  and  fifth  brigade  of  the  New  Yor 
'gtate  Militia  (Iaws  1855,  p.  996,  §  72). 

h  A  milch  cow  in  possession  of  a  widow  living  with  and  proyidine  for  he 
^fant  children  is  exempt  (Brigham  y.  Bush,  88  Barb.  596).  The  widow  tal 
ing  a  second  husband  will  not  toll  this  exemption.    (Id.) 

m.  Oats  for  the  team  and  tow  line  for  the  boat  of  a  boatman  {FiddB  y.  Mtnt 
\6  Abb.  6) ;  but  it  has  been  held  <5  Dehio,  lU^that^neoesaary  food  for  an  ei 
ampt  team  ia  not  exempt 
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<k  Lolidset  tpanfor,  and  which  hM  been  actnaUy  wed  aa,  ft  httiykig^ 
ground,  not  excee^ng  one  fourth  of  an  acre  in  extent,  and  on  condition  th«t 
the  owner  has  record^  a  description  of  the  property  (Laws  1847,  p.  91). 

h,  A  homestead  to  -the  value  of  $1,000,  subject  to  certain  conditions  pre- 
spibed  by  the  law  granting  the  exemption  (Laws  1850,  p.  499).  This  exemp- 
tion is  not  an  incumbrance,  claim,  or  lien  oil  the  premises  {Robinmn  y.  WUey^ 
19  Barb.  157).  This  statute  is  founded  on  a  public  policy,  which  forbids  re- 
fVising  effect  to  the  exemption  against  an  execution  in  debt,  although  the  de-. 
fendant  had  obtained  credit  upon  contracting  such  debt ;  by  falsely  represent- 
ing that  the  premises  were  subject  to  sale  on  execution.  Otherwise  as  against 
an  execution  upon  a  judgment  recovered  for  fraud  {Robinson  v.  WUey^  15  N.Y. 
Rep.  489,  reversing  8.  C.  19  Barb.  157).  This  right  of  exemjpaon  cannot  be 
convevcd  to  another  (AUm  v.  Cook,  26  Barb.  374 ;  dmith  v.  Braekett,  36  Barb. 
571).  The  statute  does  not  exempt  the  property  from  being  bound  and  charged 
by  the  judgment,  but  only  from  sale  on  execution.  The  exemption  may 
be  waived.  A  judgment  has  priority  over  a  subsequent  mortgage  of  the 
premises  (Smith  v.  Braekett,  86  Barb.  571)  A  house  is  not  a  homestead  until 
or  unless  it  is  the  actual  residence  of  the  judgment  debtor  and  his  family 
{Benedict  v.  BunnsR,  7  Cal.  245  ;  Bolden  v.  Pinney,  6  id,  284). 

c.  The  homestead  exemption  act  does  not  contemplate  the  exemption  of  a 
homestead  from  sale  on  execution  issued  upon  a  judgment  for  a  cause  of  action 
sounding  in  tori,  nor  on  an  execution  issued  in  such  action  on  a  Judgment  for 
the  defendant  for  costs  {Laihrop  v.  Singer^  89  Barb.  396). 

As  to  homestead  exemption,  see  an  article  1  Amer.  Law  Reg.  N.  8.  641. 

d.  Action  for  a  breach  of  promise  of  marriage  is  not  a  debt  recoverable  oi^ 
of  defendant's  premises  under  the  homestead  exemption  act  {Cook  v.  Neumuin, 
8  How.  523).  The  act  Applies  only  to  debts  contracted  after  the  passage  of  that 
law.  A  judgment  for  costs  in  an  action  of  tort  is  not  a  judgment  for  a  debt 
contracted  {Shoufon  v.  Kilmer^  8  How.  627). 

e.  Shares  in  a  bmlding-society  to  the  value  of  $600,  (Laws  of  1851,  cap.  122)L' 
/.  La  addition  to  these  exemptions  it  has  been  further  provided  that  there 

shall  be  exempted  from  levy  and  sale,  under  execution,  necessary  household 
furniture  and  working  tools,  and  team,  owned  by  any  person  bemg  a  house- 
holder, or  having  a  family  for  which  he  provides,  to  the  value  of  not  exceed- 
ing two  hundred  and  fifty  dollars,  provided  that  such  exemption  shall  not  ex- 
tend to  any  execution  issued  on  a  demand  for  the  purchase-money  of  such  ^T- 
niture  or  tools,  or  team,  or  articles  now  enumerated  by  law  (Laws  1859,  di. 
134,  §  1,  amending  Laws  1842,  ch.  157,  §  1),  and  the  exemption  is  good  as  to 
aU  but  the  articles  purchased.  Uniting  in  one  Judgment  a  claim  for  the 
purchase-money  of  tools  &c.,  with  a  claim  for  another  cause  of  action  is  a> 
waiver  of  the  right  to  levy  on  such  tools  {Hiekox  v.  Fay^  86  Barb.  9 ;  but  see 
Omft  V.  Ourtii^  How.  168).  A  threshing  machine  is  not  exempt  under  the 
laws  of  1842  {Fbrd  v.  Johnson,  84  Barb.  304).  Where  it  appeared  that  the' 
judgment  on  which  the  execution  issued  was  in  an  action  to  recover  for  the* 
purchase-money  of  a  horse,  and  that  the  purchaser  was  not  at  the  time  of  the 
purchase  a  householder,  nor  was  he  a  householder  at  anv  time  while  he  poe- 
sessed  such  horse,  and  that  before  he  became  a  householder  he  exclianged  suish' 
horse  for  another,  and  then  became  a  householder,— it  was  held,  that  the  honw 
t^en  in  exdiange,  if  otherwise  exempt  from  seizure  on  execution,  was  not 
rendered  liable  to  seizure  by  the  fact  of  having  been  so  taken  in  exchange 
{Butehmson  v.  ChamberUn,  11  N.  Y.  Leg.  Obs.  251). 

a.  Property  exempt  prior  to  the  law  of  1842,  is  not  liable  on  an  execution  on 
a  demand  for  the  purchase-money  of  articles  exempted  by  the  law  of  1842  (CW* 
V.  Stevens,  9  Barb.  676 ;  6  How.  ^ ;  overruling  MaUhewson  v.  WeUar,  8  Denio, 
62 ;  and  see  Owj  V.  SUxfford,  14  How.  520). 

h.  An  execution  issued  on  a  judgment  recovered  in  an  action  to  recofer 
damages  for  taking  and  converting  personal  property,  is  not  an  execution  is- 
Hoed  on  a  demand  for  the  purchase-money  of  such  property,  so  as  to  make  such 
property  liable  to  be  seized,  and  within  the  proviso  of  the  first  section  in  the* 
exemption  law  (Eoyi^  v.  Von  Mtiffue,  15  Barb.  568). 
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itatote  has  been  held  to  be  a 
ake  adyantase  (1  Cow.  114 ; 
Orawford  y.  ijoekwooeL,  9  Ho 
[M  10  How.  276;  OiMy.i 
^e^eriy  14  Barb.  9 ;  KneetOe 
trachea,  86  Barb.  571) ;  and 
>roperty  (lAoor  y.  Oraer^  5  D 

h.  Recovaring  proceeds 
he  proceeds  of  exempt  prop 
B  conyerted  into  a  debt,  by  \ 
V(»rUm,  21  Barb.  425).  A  de 
xecQtion,  may  proceed  and< 
Pinion,  21  Barb.  425). 

6.  Who  is  a  honaeholdei 
Lolder  (Oriffln  v.  Sutherland^ 
oardera  and  seryanta,  is  a  A4 
a  of  1B42,  although  he  has 
idea  (HuUMnam  y.  Ohambm 
4  How.  486). 

d.  In  Woodward  y.  Murray 
,baent  from  the  State,  was  U 
emoying  from  one.  house  to 
»eity  was  exempt  from  exec 
xemption  act  did  not,  as  it  < 
if  property  during  the  remo 
nother ;  and  the  question  *« 
luring  such  remoyai.] 

e.  The  fJEU^t  of  a  person  b 
ion,  the  &ct  being  capable 
nd  it  tfndoubtedfy  deyolyes 
fflrmatiyely  the  facts  whicl 
84 ;  Gfiffln  y.  Buthorland,  1 

0  Hill  and  Denio,  884 ;  and 
.  B?ymfor,  1  B.  &  Cr.  179 ;  i 

f.  A  defendant  and  his  dai 
«ing  dead,  are  a  family  (( 

g.  Gkitisfactlon  of  judgmi 
iot,o0rM,  a  satisfaction  of 
Tupter  y.  Morelandy  6  Paige, 
tie  cause,  and  state  that  satii 
lie  amount  of  the  jud^mei 
hould  be  sinied  by  the  judg 
nd  acknowledged  by  the  pa 
tie  court  in  which  the  Judgi 
ourt,  or  commissioner  of  ck 
laking  the  acknowledgment 
snt  proof 

h.  After  the  satisfaction  pi 
IBoe  of  the  clerk  in  which 

1  required  to  cancel  the  Jud| 
f  the  judgment  has  l)een  do< 
lerk  with  whom  the  satisfac 
ict  that  the  judgment  has  b< 
ffloe  of  the  county  clerk,  t 
ocket 

i.  Acknowledgment  of  sati 
Boord  of  the  party  in  whose 
ears  after  filing  the  Jndgmei 
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diettt  was  rendered  or  decree  y^  entered,  of  that  fteC,  Oiulef  hU  seiA  of 
>face,  shall  be  sufficient  authority,  on  behig  filed  with  the  clerk  of  9af 
M>nDty,  with  whom  such  judgment  or  decree  may'  have  been  duly  dock- 
3ted,  to  discharge  and  cancel  such  docket  thereof;  for  which  certificate 
^e  officer  furnishing  the  same  shall  be  entitled  to  charge  121  cents  (Laws 
jf  1^44,  p.  91,  §  5). 

a.  Satisfaction  of  judgment  by  acceptance  of  bond  and  mortgage,  see  La- 
^ffe  y.  Hairier  (4  Barb.  8(J4),  sansfiaction  otherwise,  see  Van  Wagenen  v.  La- 
Vkirge  (18  How.  16). 

h.  Upon  the  payment  to  the  sheriff  of  a  county  of  the  amount  due  upon  any 
^"^cution  in  his  hands,  issued  ux>on  a  judgment  obtained  in  any  other  county, 


wich  sheriff  shall,  on  demand,  deliver  to  tne  person  paying  the  same,  a  copy 
i#8uch  execution,  and  of  his  indorsement  of  satisfaction  thereon,  and  shall 
»rtify  the  same  to  be  a  copy,  and  shall  be  entitled  to  receive  twenty-five  cents 
liei«n>r ;  and  upon  filing  such  certified  copy  with  the.derk  of  the  first  mention- 
id  coonty,  such  clerk  shall  enter  satisfaction  of  the  said  judgment  upon  the 
locket,  in  the  same  manner  and  with  the  like  effect  as  if  the  said  Judgment 
ifeHd  been  obtained  in  such  county  and  the  ori^al  execution  had  been  re- 
nitned  satisfied ;  but  nothing  herein  contained  shall  exempt  the  sheriff  firom 
-etunring  the  original  execntion  to  the  derk  of  the  county  in  which  the  judg- 
nent  was  obtained  (Laws  1860,  ch.  6,  §  1). 

e.  Satlsfoction  of  such  judgment  may  also  be  entered  by  the  clerk  of  any 
x>unty  where  the  same  shall  have  been  docketed,  upon  producing  to  and  filing' 
pftth  sttqji  cleifc  the  certificate  of  the  clerk  wiUi  whom  the  copy  of  the  exeou- 
ibn  and  endorsement  of  satis&ction  was  filed,  as  aforesaid,  slating  that  such 
X)py  has  been  filed  and  such  judgment  discharged  (id.  §  2). 

d,  Serttixig  off  Judgmenta — A  setoff  of  one  judgment  against  another  may 
Se  obtained  either  (1)  by  an  action  instituted  for  the  purpose,  or  (2)  by  a  mo- 
ion  to  the  court  in  which  the  judgments  or  either  of  them  were  or  was  ren- 
lered.  A  set-off  may  be  obtained  by  an  action  in  many  cases  in  which  it 
sannot  be  obtained  on  a  motion,  and  much  of  the  apparent  confusion  in  the 
lecisions  on  motions  to  set-off  judgments  arises  from  not  keeping  in  mind  the 
^t  that  the  refusal  to  allow  the  set-off  is  firequently  based  rm  the  ground  that 
relief  cannot  be  had  on  motion  (ParcHuue  v.  BeUows^  16  Abb.  108). 

e.  An  action  may  be  maintained  to  enforce  a  set-off  of  judgments,  although 
%  remedy  exists  by  motion,  but  the  courts  will  discourage  such  actions  (Ond- 
^ey  V.  Qarrivm,  4  raige,  647 ;  AiiMt  v.  Bcyrdcm,  2  Barb.  258). 

/.  In  an  action  to  set  off  judgments,  the  statute  of  set-oflb  controls,  and  the 
right  of  set-off  is  paramount  to  the  attorney's  lien  [fif^tetrU  v.  Ca/rter,  24  How. 
14 ;  9  Abb.  866,  note). 

g.  To  warrant  a  set-off  in  any  case,  each  party  must  have  a  judgment  (6 
Oow.  598;  10  Wend.  615;  5  Barb.  105 ;  and  see  8  E.  D.  Smith,  66  ;  11  Barb. 
181;  48and.696;  IJohns.  Cas.  102 ;  14Johns.63;  8  id.  857 ;  1  id  144 ;  4  Hill. 
569;  5ta.668,7ta.l86;  8  Wend.  881 ;  8Cow,126;  8ta.858;  lid.  469,  480; 
10  Paige,  370). 

A.  A  judgment  in  an  action  at  law  may  be  set  off  against  a  judgment  in  a 
foreclosure  action  (Holdm  v.  Gilbert,  7  How.  208). 

i.  Set-off  not  usually  allowed  to  prejudice  of  attorney's  lien  (AinsUe  v. 
BaynUm,  2  Barb.  268 ;  Gridley  v.  Qarrism,  4  Paige,  647 ;  Ely  v.  Cook,  9  Abb. 
366),  but  an  attorney's  lien  is  no  bar  to  an  action  to  obtain  a  set  off  (Brooks  v. 
Hattfordy  15  Abb.  842 ;  and  see  Hocum  v.  Gregory,  5  How.  839) ;  attorney's  lien 
for  costs  in  note  to  g  803,  poet. 

j.  Pending  an  action  against  an  insolvent  defendant,  he  agreed  with  his  at- 
torneys that  the  costs  in  ttie  action  should  belong-  to  them ;  subsequently  he 
obtained  a  Judgment  for  costs  &c.,  assigned  it  to  his  said  attorneys,  held  that 
this  judgment  was  not  the  subject  of  a  set-off  a^inst  a  previous  judgment  of 
the  same  plaintiff  against  the  same  defendant  {Ely  v.  (hok,  2  Hilton,%)6). 

k.  Where  the  Jndgments  to  be  set  off  aie  in  different  courts  the  motion 
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•hoald  be  made  in  the  ooort  in  wbich  the  Judgment  against  the  moving  parh 
wae  tendered  {Choke  y.  Smith,  7  Hill,  168 ;  B(m  y.  HuS»,  11  Barb.  480). 

a,  A  motion  to  set  off  Judgments  obtained  in  a  Justice's  court,  transcript  of 
one  or  both  of  wliich  have  been  filed  with  the  county  clerk,  should  be  made 
in  the  county  court  {Rcmy.  Hicks,  11  Barb.  481). 

b.  On  a  motion  to  set-off  Judgments,  the  papers  should  be  entitled  in  botti 
actions  (Aleott  v.  Datdaofiy  2  How.  44). 

e.  Motions  to  set-off  are  addreesed  to  the  discretion  of  the  court  and  wil 
be  allowed  to  prevent  injustice  {Baker  v.  Hoag,  6  How.  201 ;  Ihirchaee  v.  Bel 
4»M,16Abb.  105). 

d  As  to  setting  off  costs  against  recovery  where  one  party  recovers  and  the 
other  is  entitled  to  costs,  see  §  370,  poet. 

e.  To  deprive  a  party  of  his  right  to  set-off,  the  assignment  must  be  bona-flcU 
{Butler  V.  Nilee,  26  How.  61). 

/.  Where  plaintiff  purchased  a  Jud^ent  against  his  creditors,  and  actually 
pidd  for  it,  before  the  transfer  of  their  demand  against  him  to  a  third  person 
but  the  written  assignment  of  the  Judgment  to  Imn  was  not  executed  till  aftei 
that  time,  held  he  was  entitled  to  offset  such  Judgment  (Barber  v.  J^i)enoer,  11 
Paige,  517 :  and  see  Terry  v.  Boberte,  15  How.  65 ;  rev'd  17  How.  841) ;  set-off 
against  assignee  ¥rith  notice  allowed  {Nbxon  v.  Gregory,  5  Barb.  889 ;  Baker  r 
Hoag,  6  How.  201). 

g.  On  this  subject,  see  iRSyv.  Oook  {9  Abb.  9M);  Crocker  y  OkniMy  {2  Dnet, 
684) ;  Belts  v.  Garrjl  Hilton,  411). 

A.  Set-off  not  allowed  {Harris  v.  JFWimr,  5  Barb.  105 ;  Smiths,  Briggs,  9  Bub 
«S2;  iSoMv.llSdb,!!  Barb.  481;  Ifaiki.  BamOton, 9  Abb,  961; Sly y.  On^I 
Abb.  866). 
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Ghafise  IL 
Proceedings  Supplementary  to  the  Exeeution.* 

fiwmon  292.    Order  for  discoyery  of  property,  ezamination  of  Judgment 

debtor,  Sec 
288.    Any  debtor  to  execation  debtor  may  pay  hb  debt  to  tlie 

sheriff. 
294    Examination  of  debtors  of  judgment  debtor,  or  of  those 

haying  property  belonfl;ing  to  nim. 

225.  Witness  required  to  testify. 

226.  Compelling  party  or  witnesses  to  attend. 

287.  What  property  may  be  ordered  to  be  applied  to  the  exe- 

cution. 
296w    Judge  may  appoint  receiyer  and  prohibit  transfer  of  prop- 
erty. 

288.  Proceedings  upon  claim  of  another  party  to  property,  or  on 

denial  of  indebtedness  to  Judgment  debtor. 

800.  Reference  by  Judge. 

801.  Costs  of  prooeedme. 

802.  Disobedience  of  order,  how  punished. 

§  292.  [247.]  (Atn'd  1S49,  1851, 1858,  1859,  1863.)  JSmeting 
euits.  Order  for  discover}/  of  property  J  examination  of  judg- 
ment  dehtory  dkc. 

(1.)  When  an  execution  against  property  of  the  jadgment 
debtor,  or  of  anv  one  of  the  several  debtors  in  the  same  jadg- 
ment, issued  to  tlie  sheriff  of  the  county  where  he  resides  or 
has  a  place  of  business,  or,  if  he  do  not  reside  in  the  state,  to 
the  sheriff  of  the  county  where  a  judgment  roll,  or  a  transcript 
of  a  justice's  judgment  for  twenty-five  dollars  or  upwards,  ex- 
clusive of  costs,  is  filed,  is  returned  unsatisfied  in  whole  or  in 
part,  the  judgment  creditor,  at  any  time  after  sach   return 

*  GorporationB.— This  chapter  (except  perhaps  g  294,  see  in  note  to  that 
section),  was  held  not  to  apply  to  Judgments  against  corporations  {Binds  v. 
OanandaUgua  R R,  Ci?.  10  How.  487 ;  JSSertDoody.  Buffalo  R  B,  OoA2id.im; 
nor  to  corporations  wliich  are  insolverU  (Hammond  y.  Hudson  River  Iran  Go.  11 
id,  29).  But  It  applies  to  Judgments  against  stockholders  in  banking  corpora- 
tions (Laws  1868,  ch.  872,  g  4). 

On  a  judgment  against  a  domestic  corporation,  and  an  execution  returned 
unsatisfied,  on  the  petition  of  the  Judgment  creditor  the  supreme  court  may 
sequestrate  the  stock,  property,  &c  of  such  corporation  and  appoint  a  receiver 
(2  R.  8.  463,  g  86) ;  such  receiver  acts  for  all  the  creditors,  but  the  receiyer 
may  be  discharged  on  satisfying  the  plaintiff's  claim,  it  not  "appearing  that 
any  other  creditor  has  sought  to  ayail  himself  of  the  receiyership  (AngeU  y. 
JBuabury,  19  How.  48).  As  to  the  sequestration  of  the  property  of  corporations 
Cfoming  y.  Mohawk  VaU^  Ins.  Oo.  11  How.  190 ;  HaOiday  y.  NdbU,  1  Barb.  187). 
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made,  is  entitled  to  an  order  from  a  judge  of  the  court,  or 
county  judge  of  the  county  to  which  the  execution  was  isBueci 
or  a  judge  of  the  court  of  common  pleas  for  the  city  an 
county  of  New  York,  when  the  execution  was  issued  to  sucl 
city  and  county,  requiring  such  judgment  debtor  to  appear  an* 
answer  concerning  his  property,  before  such  judge  at  a  tim 
and  place  specified  in  the  order,  within  the  county  to  whicl 
the  execution  was  issued.  (2.)  After  the  issuing  of  an*  eactec 
tion  against  property,  and  upon  proof  by  affidavit,  of  a  part; 
or  otherwise,  to  the  satisfaction  of  the  court,  or  a  judge  thereoi 
or  county  judge,  or  any  judge  of  the  court  of  common  plea 
for  the  city  and  county  of  New  York,  that  any  judgment  debto 
residing  in  the  county  where  such  judge  or  officer  residec 
has  property  which  he  unjustly  refuses  to  apply  towards  th 
satisfaction  of  the  judgment,  such  court  or  judge  may,  by  ai 
6tA^^  rc^quire  the  judgment  debtor  to  aj^ar  at  a  specifier 
time  and  place,  to  answer  concerning  the  same;  and  such  pro 
ceedings  may  thereupon  be  had  for  the  application  of  th 
property  of  tiie  judgment  debtor  towards  the  satisfaction  c 
the  jndgment  as  are  provided  upon  the  return  of  an  exeontioo 
Whenever  it  shall  satisfactorily  appear,  by  affidavit,  to  ; 
justice  of  the  supreme  court,  that  such  county  judge,  or  judg 
of  said  court  of  common  pleas,  is  incapacitated  from  acting  ii 
any  of  the  proceedings  whatever,  herein  authorized,  from  aaj 
cause  or  causes  whatsoever,  such  justice  of  the  supreme  cour 
shall  have  the  same  powers  and  authority,  in  all  cases  what 
ever,  as  are  herein  conferred  upon  him  as  to  cases  of  judg 
ments  in  the  supreme  court.  (3  )  On  an  examination  unde 
this  section,  either  party  may  examine  witnesses  in  his  behall 
and  the  judgment  debtor  may  be  examined  in  the  same  man 
ner  as  a  witness.  (4.)  Instead  of  the  order  requiring  the  atten 
dance  of  the  judgment  dfebtor,  the  judge  ma^,  upon  proof  bj 
affidavit  or  otherwise,  to  his  satisfaction,  that  there  is  dangei 
of  the  debtor's  leaving  the  State,  or  concealing  himself,  anc 
that  there  is  reason  to  believe  he  has  property  which  he  un 
justly  refuses  to  apply  to  such  judgment,  issue  a  warrant  re 
quiring  the  sheriff  of  any  county  where  such  debtor  may  be 
to  arrest  him  and  bring  him  before  such  judge.  Upon  beiHj 
brought  before  the  judge,  he  may  be  examined  on  oath,  and 
if  it  then  appears  that  there  is  danger  of  the  debtor's  ieari&| 
the  State,  and  that  he  has  property  which  he  has  unjustly  refusal 
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tojppJj  to  0iichjodgmenty  ordered  to  enter  into  an  nnderta^ing, 
with  one  or  more  sureties,  that  he  will  from  time  to  time  at- 
tend before  the  judge  as  he  shall  direct,  and  that  he  will  not, 
during  the  pendency  of  the  proceedings,  dispose  of  any  por- 
tion of  his  property  not  exempt  from  execution.  In  default  of 
entering  into  snch  undertaking,  he  may  be  committed  to 
prison  by  warrant  of  the  judge,  a**  for  a  contempt.  (6.)  No 
person  shall,  on  examination  pursuant  to  this  chapter,  be  ex- 
cused from  answeriug  any  question  on  the  ground  that  his 
examination  will  tend  to  convict  him  of  the  commission  of  a 
fraud ;  but  his  answer  shall  not  be  used  as  evidence  against 
him  in  any  criminal  proceedings  or  prosecution.  Nor  shall  he 
be  excused  from  answering  any  question  on  the  ground  that 
be  has,  before  the  examination,  executed  any  conveyance,  as- 
signment or  transfer  of  his  property  for  any  purpose,  but  his 
answer  shall  not  be  used  as  evidence  against  him  in  any  crim- 
inal proceeding  or  prosecution.'' 

a.  Nature  of  the  prooeecUng. — A  proceeding  under  this  section  is  apro- 
oeeding  in  the  action,  not  a  special  proceeding  (Dresner  y.  Van  Pelt,  15  JQ^w. 
19 ;  Bk.  of  Qeneiee  y.  Spencer,  id.  412 ;  contra,  Daois  y.  Turner,  4  How.  190) ; 
it  is  in  the  nature  of  a  new  suit  (3  Duer,  658 ;  Driggs  y.  WUiiama,  15  Abb.  477; 
contra,  Holstein  y.  Rice,  15  Abb.  307 ;  24  How.  185).  It  is  a  substitute  [to  some 
extent]  for  the  fonner  creditors'  bill,  and  the  rules  settled  in  reference  to  the 
proceedings  under  these  bills,  may,  with  propriety,  be  regarded  as  controlling, 
when  not  altered  by  the  code  or  the  practice  under  it  (Orr's  case,  2  Abb.  458 : 
citing  Griffin  y.  Dominguez,  (2  Duer,  658) ;  Davie  y.  Turner,  (4  How.  190) ;  and 
see  Myers^  case  (2  Abb.  476) ;  Sale  y.  Laioeon,  (4  Sand.  718) ;  LiUiendahL  y.  FOr 
—    2  ^^^  ^gg .  2)r»^^»  y.  WiUiarM,  15  Abb.  477).    It  is  a 

t,  not  ths  court  (Miller  y.  Boesman,  15  How.  10 ;  Bit- 
80).  There  seems  to  be  no  impropriety  in  styling 
d  defendant  (Dana  y.  Turner,  4  How.  190). 
tie  power  giyen  hy  this  section  being  a  mere  statute  au- 
s  necessary  to  bring  the  case  within  the  section  are 
no  jurisdiction ;  the  mere  appearance  of  the  judgment 
nation  without  objection  does  not  confer  jurisdiction 
low.  561).  But  jurisdiction  once  acquired,  it  continues 
are  tormmated  (Webber  y.  Bobbie,  13  How.  883). 

e.  To  what  cases  this  seotion  applies. — This  section  applies  to  actions 
against  joint  debtors,  where  one  only  was  served  with  process,  and  judgment 
was  entered  before  the  code,  but  execution  issued  since  the  code  went  into 
effect  (Ji/nes  y.  Lawlin,  1  Code  Rep.  94 ;  1  Sand.  722 ;  and  §  294,  post) ;  and  as 
well  to  executions  issued  before  the  code  took  effect  as  to  those  issued  since 
Dickerson  y.  Cook,  16  Barb.  609 ;  Emery  y.  Emery,  9  How.  131).  It  also  applies 
to  justices'  judgments  of  which  transcripts  haye  been  filed  with  the  county 
(?l^k  (Gonioay  y.Mitehine,  9  Barb.  878 ;  Hough  v.  Kohiin,  1  Code  Rep.  N.  8.. 
aSi).  It  docs  not  apply  to  the  case  of  a  foreign  consul  who  has  permitted 
judgment  to  be  taken  i^ainst  him  by  default  (uriffin  y.  Dominguez,  2  Duer, 
96W;  nor  after  an  arrest  on  an  execution  against  the  person  (Logan  v.  Feme, 
Dj^ly,  J.,  not  reported,  3ept.,  1852) ;  except  in  cases  after  a  discharge  of  the 
execution  debtor  within  the  law  of  1857  (see  Charging  in  execution,  ante^  p.  580,  i,) 
But  it  is  no  a^j^ection  to  the  proceedidl^  under  this  aeciion,  that  after  mokibg 
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the  order,'  the  Indgment  creditor  has  iesaed  another  ezecation  against  tl 
property  of  the  judgment  debtor,  and  that  such  execution  has  been  levied,  m 
leas  it  is  clear  that  such  levy  will  be  effectual  to  satisfy  the  judgment  [Sale 
Laumn,  4  Band.  718 ;  Fhrquharaan  v.  KimbaU,  9  Abb.  885  note ;  18  How.  2$, 
LHUen^M  v.  FeUerman,  11  How.  528 ;  2  Abb.  155 ;  Thomas  y.  Etoen,  11  Paig 
185).  Nor  is  it  any  reason  for  staying  the  examination  upon  an  order  obtaine 
under  this  section,  to  show  that  after  the  making  and  before  service  of  sue 
order,  the  Judgment  creditor  has  issued  an  attachment  against  the  judgmei 
debtor  as  a  non-resident  debtor.  (Hanson  y.  THpler^  1  Code  Rep.  N.  8.154 
As  the  object  of  these  proceedings  differs  entirely  from  the  object  of  an  actio 
to  set  aside  an  assignment  made  by  the  debtor,  therefore  if,  pending  a  pn 
ceeding  under  this  section,. the  creditor  institutes  an  action  to  set  aside  a 
assignment  made  by  the  debtor,  the  court  will  not  compel  him  to  elect  betwec 
his  action  and  the  proceeding  under  this  section  {Taylor  y.  Persee^  15  How.  417 

a.  Where,  on  a  judgment  for  $600,  an  execution  was  returned  whoUy  unmn 
Ufled^  and  afterwards,  on  the  defendant's  motion,  the  judgment  was  reduce 
and  the  judgment  roll  ?ind  execution  amended,— held  that  such  amendmeo 
did  not  render  it  necessary  to  issue  another  execution,  to  entitle  the  judgmeu 
creditor  to  an  order  under  this  section  (Sluyter  y.  8mUh,  Superior  Ct,  Fel 
1868). 

6.  These  proceedings  can  be  taken  on  a  judgment  against  a  married  womai 
(Thompson  y.  Sargeani,  15  Abb.  452) ;  it  was  held  otherwise  prior  to  the  lav 
of  1860  ( WUIitms  y.  GarroU,  2  Hilton,  488). 

is.  The  payment  of  the  amount  of  the  judgment  without  interest,  is  n 
answer  to  an  order  to  examine  the  debtor ;  Uiese  proceedings  may  be  taken  t 
collect  the  interest  (Johnson  y.  Tuttle,  17  Abb.  815). 

d  These  proceedings  cannot  be  had  on  a  justice's  judgment  for  less  thai 
$25.  (Butts  y.  Dickinson,  20  How.  280 ;  12  Abb.  60 ;  VuUe  y.  WhiUhead,  2  Hil 
ton,  696 ;  Anon,,  82  Barb.  201,  overruling  Candee  v.  Chinddshamer,  8  Abl 
485). 

A  Where  subsequent  to  obtaining  the  judgment  the  judgment  debtor  ha 
received  his  discharge  in  insolvency,  the  judgment  creditor  cannot  have  ai 
order  under  this  section.  The  validity  of  the  discharge  can  be  tried  only  i 
an  action  (8m;Uh  y.  Pavl,  20  How.  97,  and  see  Bich  v.  aaUnger,  11  Abb.  844 
Stuart  y.  Salinger,  14  Abb.  291,  and  see  Dresssr  v.  Shufeldt,  7  How.  85). 

/  Whether  these  proceedings  can  be  instituted  on  a  judgment  obtained  oi 
a  service  by  publication  ?    (Barker  v.  Johnson,  4  Abb.  485.) 

/.  To  entitle  the  judgment  creditor  to  the  remedy  here  provided,  the  execc 
tion  must  issue  to  the  coun^  in  which  the  judgment  debtor  resided  at  th 
time  the  execution  issued  (Bingham  v.  Disbrow,  14  Abb.  251);  or  had  a  place  c 
business  (Belknap  v.  Basbrouek,  18  Abb.  418,  note) ;  it  need  not  be  his  principa 
place  of  business  (McEwen  y.  Burgess,  15  Abb.  478;  25  How.  92). 

g.  Assignee  may  obtain  order. — An  assignee  of  a  judgment  may  institut 
proceedings  under  this  section  (Lindsay  v.  Sherman,  1  Code  Rep.  N.  8.25 ;  1 
How.  808:  ffough  y.  KohUn,  1  Code  Rep.  N.  8.  282),  although  the  judgmen 
was  not  assigned  to  him  until  after  the  execution  was  returnedunsatisfied  (Orr' 
*sase,  2  Abb.  457).  And  such  assignee  may  institute  proceedings  supplemen 
tary  to  the  execution,  in  the  name  of  the  party  to  the  action  (Rossy.  Ckissman 
1  Code  Rep.  N.  8. 91 ;  8  8and.  767). 

h.  VThen  an  order  for  the  examination  of  the  judgment  debtor  may  hi 
applied  for. — Before  the  execution  creditor  is  entitled  to  pursue  this  remedv 
his  remedy  on  the  execution  should  be  reaUy  exhausted.  Therefore,  If  1 
appear  that  the  execution  has  been  returned  unsatisfied  at  the  request  of  th< 
execution  creditor,  and  not  by  the  sheriff  upon  his  oflScial  responsibility,  thi 
order  will  not  be  granted,  or  if  granted  will  be  revoked  (Nagle  y.  James,  7  Abt 
2S4 ;  Pudney  v.  Orijflih,  6  Abb.  211 ;  15  How.  410 :  Spencer  v.  Cuyler,  9  Abfc 
882 ;  17  How.  157 ;  Fhrquaharson  y.  Kimball,  9  Abb.  885.  not^  If  howevei 
the  sheriff  has  returned  the  execution  unsatisfied,  upon  his  oflScial  responsi 
bility,  without  any  fraud  or  collusion,  then,  although  the  period  of  time  allowo 
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for  the  return  has  not  yet  expired,  or  the  sheriff  had  notice  of  proper^  belonip- 
ing  to  the  defendant,  vet  the  order  may  be  granted  (Stoan  y.  Keiaey,  2  Paige, 
U8 ;  Mesaenger  y.  FM,  1  Code  Rep.  106  ;  8impkin$  y.  Paige,  id.  107 ;  BngU  y. 
Banneau,  2  Sand.  679 ;  3  Code  Hep.  206 ;  lAmngOon,  y.  Cfleamland^  5  How. 
$96 ;  1  Code  Rep.  N.  S.  63;  Utiea  OUy  Bank  v.  Bud^^Khh,  385;  17  How. 
198;  Tyler  y.  IFA«^,  12  Abb.  465 ;  Fenton,  v.  Flagg.M  How.  499).  The 
»)art8  now  hold  that  an  execution  may  be  returned  at  any  time  after  it  is  issued 
FMfe»  y.  IValt&r,  25  How.  166;  25  N.  Y.  440.  and  see  in  note  to  §  142, 
^redUar^s  Biff) ;  and  that  it  is  immaterial  whether  the  return  was  at  the  cred- 
tor's  request  or  not  ^The  courts  will  not  go  behind,  the  return  (except  on  a 
notion  to  set  aside  the  return  (Sperling  v.  J>»y,  10  Abb.  426 ;  Tgler  y.  Whitney ^ 
12  Abb.  465).  The  order  cannot  be  made  until  after  the  execution  has  bcien 
actually  returned  unsatisfied  (BngU  y.  Bonneau,  supra ;  and  Sackett  y.  Newtan^ 

0  How.  560).  Tet  where  the  judgment  creditor  made  an  aflSdayit  and  pro- 
iured  an  ortler  under  this  section,  about  two  hours  before  the  return  of  nuUa 
ona  on  the  execution  was  actually  filed  in  the  c1erk*s  offico,  haying  at  the 
ime  reason  to  suppose  tliat  the  return  was  actually  filed, — held  that  Uie  frao- 
Eon  of  the  day  would  be  disregarded ;  and  the  order  was  held  to  be  yalid. 
lanes  y.  P&rter,  6  id  286 ;  and  see  5  How.  200). 

b.  Where  an  execution  has  been  returned  unsatisfied  within  fiye  years  after 
be  entry  of  judgment,  an  order  under  §  292  may  be  issued  after  the  expi- 
hlioa  of  fiye  years  from  the  entry  of  the  judgment  (Miller  y.  Boesman^  15 
low.  10).  The  case  of  Gurrie  y.  Noyee^  (\  Code  Rep.  N.  8.  198),  in  which  it 
ras  hela  otherwise,  is  not  to  be  extended  beyond  the  peculiar  circumstances 
f  that  case.    (Id.) 

c  The  return  of  an  execution  unsatisfied,  is  the  only  condition  imposed,  to 
ntitle  a  judgment  creditor  to  an  order  under  this  section.  The  right  is  unqual- 
Sed,  and  cannot  be  taken  away  by  lapse  of  time.  Nor  haye  the  court,  after 
ne  execution  has  been  duly  returned  unsatisfied,  the  right  to  say  that  by  re»- 
on  of  lapse  of  time,  the  creditor  must  issue  another  execution  and  wait  its 
etum  before  he  can  haye  the  order  (Oieen  y.  Diipignae^  9  Abb.  184).  Thus^ 
rhere  ten  years  interyened  the  return  of  the  execution  unsatisfled  and  the 
pplication  for  the  order,  held  that  the  application  must  be  granted.  (Id.) 
In  17  How.  512,  the  dissenting  opinion  of  Judge  Brady  in  Owen  y.  Dupignae^ 
\  published  as  the  opinion  of  the  court — Ed."] 

d.  The  relief  provided  by  the  second  part  of  this  section,  may  be  had  before 
lie  return  of  the  execution ;  and  if,  after  the  execution  has  been  issued,  and 
efore  it  is  returned,  the  creditor  can  prove  to  the  satisfaction  of  the  Judge 
liat  the  debtor  has  property  not  subject  to  levy,  or  which  is  so  kept  by  the 
ebtor  that  it  cannot  be  clearly  identified  and  with  ordinary  diligence  reached 
y  execution,  the  creditor  may  liaye  the  same  order  upon  wliich  the  same  pro- 
eedings  may  be  liad  as  are  given  on  the  return  of  the  execution.  But  where  it 
ppeai-d  that  a  defendant  in  an  execution  not  returned,  is  in  possession  and 
ccupation  of  a  farm  of  land,  with  stock  and  farming  implements  thereon, 
rhich  he  claims  belong  to  his  wife,  the  creditor  has  no  authority  to  institute 
tiese  summary  proceedings  (HaokeU  y.  Newton^  10  How.  560). 

e.  Who  may  make  the  order. — On  a  judgment  in  the  supreme  court  any 
istice  may  make  the  order,  without  regard  to  his  residence  or  location,  but 
le  debtor  must  be  directed  to  appear  in  the  county  of  his  residence  or  plaoo 
f  business  (Bingham  y.  Diebrow^  14  Abb.  251).  The  order  to  examine  the 
ebtor  may  m  made  at  chambers  (Hukawr  .y  wHea,  11  id.  446) ;  and  the  war- 
mt  to  arrest  the  debtor  (part  4)  may  be  made  by  a  judge  at  chambers,  residing 

1  the  same  Judicial  district,  although  not  in  the  same  county,  as  the  debtor 
WUaon  V.  Andreas,  9  td  89).  As  a  matter  of  expediency,  however,  this  power 
tionld  not  be  exerdsed  in  a  case  where  the  judgment  debtor  resides  in  a  dis- 
mt  county,  unless  to  prevent  a  failure  of  Justice.  (Id.)  The  court  cannol 
lake  an  order  in  these  proceedings  (MiUer  v.  Boonan,  15  How.  10 ;  Billing  t. 
^andenlmrg,  17  id.  80).    Entitling  the  order  at  special  term,  if  it  is  in  fiict  mado 

a  Judge  in  an  interval  of  a  triiu  at  special  term  does  not  make  the  order  yoid 
y.  ra»MI,16How.l9> 
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a  The  d^  judge  of  Brooklyn  h9»  not  jariscDction  of  supplementary  p 
ccedingB,  on  execution  out  of  supreme  conn  {0Mhimaiiy,Jhkn»n,19'Mc 
496).  iBut  the  recorder  of  Troy  may  make  the  order  (Hatrnsr  ▼.  Jamf», 
N.  Y.  816). 

b.  Where  judgment  had  been  obtained  in  a  justice's  court,  and  a  traosci 
filed  with  the  derk  of  Albany  county,  and  execution  thereon  returned  i 
satisfied,  held  that  a  judge  of  the  supreme  court  had  no  power  to  issue  an 
der  for  the  examination  of  the  judgment  debtor  under  this  section  {Siraii 
V.  Vase,  1  Code  Rep.  N.  S.  79,  n.) ;  and  the  same  was  held  where  the  ju( 
ment  was  rendered  in  a  county  court  {Blake  v.  Locy^  6. How.  106). 

6.  Where  the  judge,  at  chambers,  at  Saratoga  Springs,  made  an  order  l 
the  examination  of  the  judgment  debtor  who  resided  in  the  county  of  Ess 
(and  where  the  execution  had  been  issued),  under  §  292  of  the  code,  and 
order  forbidding  a  transfer,  or  other  disposition  of  his  property  not  exem 
from  execution  under  §  298,  also  issued  a  warrant  under  the  Sd  sub.  of  §  2t 
and  the  orders  and  warrant  were  seryed.  and  the  defendant  brought  berore 
Judee,— held  that  although  the  order  under  §  292  for  the  examination  of  the  < 
fendant  was  irregular  and  was  therefore  set  aside,  yet  that  did  not  affect  t 
prder  forbidding  the  transfer  of  property ;  that  still  remained  in  force ;  nor  did 
afi^t  the  warrant.  And  the  judge  had  a  riffht  to  appoint  a  referee  who  mi^ 
reside  out  of  the  county  of  the  judgment  debtor  (§g  205,  800).  Also  a  reoeiv 
might  be  appointed  based  upon  the  facts  disclosea  on  the  examination  of  t 
debtor  brought  up  on  the  warrant.    (lb.) 

d.  Requisites  of  affidavit  to  obtain  order. — Supplementary  proceedin 
cannot  be  maintained  on  an  affiidayit  which  does  not  truly  describe  i 
judgment  {Kennedy^.  Weed,  10  Abb.  62\    Where  the  affidavit  stated  a  jud 
ment  against  Ira  Weed  and  Mary  Weea,  and  the  transcript  docketed  was 
of  a  judgment  against  Ira  Weed  and  Mrs,  Weed  held  that  supplementa 

Sroceedings  founded  upon  such  docketed  judgment,  must  be  dismissed,  (i 
uch  an  objection  goes  to  the  jurisdiction  of  the  jud^  granting  the  ord< 
(md  cannot  be  cured  by  amendment  nor  waived  by  the  parties,  but  is  availal 
l&t  any  stage  of  the  proceedings.  {Id.\  The  defendants  will  not  be  punish 
for  contempt  for  disobeying  an  order  rounded  on  such  an  erroneous  affldav 
(Id.) 

A  It  is  not  neoessaiy  to  state  in  the  affidavit  that  the  defendant  has  pro 
erty  {Hatch  v.  Weyburn,  8  How.  165).  The  affidavit  should  describe  the  ei 
OQtion  returned  unsatisfied,  as  an  execution  " a^inst  property"  (Me Arthur 
ianaburg,  1  Code  Rep.  N.  8.,  211 :  and  see  2%^  People  v.  UuVberi,  1  Code  R< 
IN.  S.  76 ;  5  How.  446 ;  to  the  contrary  are  not  followed). 

/.  Where  the  Judgment  was  recovered  in  a  justice^s  court  it  should  appe 
on  the  face  of  the  proceedings  that  the  judgment  is  for  twenty-five  doila 
exclusive  of  costs :  but  where  the  affidavit  stated  the  recovery  of  two  jud 
ments,  one  in  a  district  court  for  $33  12,  and  the  other  in  the  marine  court  f 
$511  56,  but  did  not  state  in  terms  that  jeither  judgment  was  for  $25  cxclusi 
of  costs,  on  objection  taken  for  this  reason,  tlie  court  held  it  sufficient 
appeared  that  each  judgment  was  for  $25  exclusive  of  costs  because  in  tl 
district  court  the  costs  could  not  exceed  |5,  and  in  the  marine  court  no  coi 
are  allowed  unless  upon  a  recovery  of  $50  {WhUibck^s  Com,  1  Abb.  820). 

g.  Where  the  assignee  of  a  judgment  makes  an  affidavit  to  obtain  an  qrd 
Onder  this  section,  it  should  appear  on  the  face  of  the  affidavit  b^  wjl^at  r^; 
)(ie  moves  in  the  matter ;  and  if  it  does  not,  and  an  order  be  obitamed  .on  it.  2 
order  will  be  irregular  (Lindtaiy  v.  Sherman,  1  Code  Bep.  N.  8. 25 ;  5  How.  80 
Bauflh  V.  KohUn,  1  Code  Rep.  K.  S.  932 ;  Frederiok  v.  Deok^,  18  ^ow.  .96). 

h.  Where  the  judgment  on  which  proceedings  are  had,  is  one  ren^red  In 
justice's  court,  the  affidavit  on  which  the  proceedings  are  founded  need  a 
:9)^^  thai  the  iustice  by  whom  l^he  Judgment  was  rendered  had  JuriadiotiG 
Br  is  sufficient  if  it  ^ows  the  facts  conferring  jurisdiction,  and  that  the  jad 
ment  was  correctiv  given  {Oonwxy  v.  ERUhini,  ^  Ba]:b.  878) 
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a.  The  affidavit  of  the  Jpdffment  creditor  is  sufficient  proaf  of  the  return  of 
the  execution  ansatiafied.    (&) 

h.  The  order— The  penoo,  place  and  time  before  and  at  which  the 
debtor  may  be  required  to  appear.— The  order  should  require  the  judgment 
debtor  to  appear  before  muhjudge^  t.  e,^  the  judse  makins  the  order  {Hatch  t. 
Weyburfi^  8  How.  166) :  or  a  referee  appointed  in  the  order  {HtUmoer  v.  TTiZm, 
11  How.  446;  see  g  800). 

<.  Where  the  defendant  was  required  to  appear  in  the  first  Judicial  district 
before  a  justice,  naming  him,  or  one  of  the  other  jiuUeea  of  t/ie  mid  wpreme 
a>Y/r^,  and  he  appeared  before  the  Justice  first  named  on  the  return  day  and 
made  no  objection  to  the  regularity  of  the  order,  and  the  proceeding  was 
referred,— held,  that  assuming  the  clause, ''  or  one  of  the  other  justices,^  &c., 
rendered  the  order  irregular,  yet  such  irregularity  had  been  waived  (Dressgr 
V.  Van  Fat,  16  How.  19  ;  Vilniri  v.  Froit,  3  Abb.  120 ;  5  Duer,  672 ;  Ammdan 
7.  WokoU,  16  Abb.  814). 

d.  The  place  at  which  the  debtor  is  required  to  appear  must  be  within  the 
sounty  "  to  wliich  the  execution  issued ;"  he  cannot  be  compelled  to  appear 
in  any  other  county  {Heneriheim  v.  Hooper,  1  Duer  694 ;  WUaon  y.  Andrews,  9 
Sow.  39;  see  Bingmm  y,  Ditbrow,  lA  Abb.  251).  And  the  execution  must 
joless  the  debtor  is  a  non-resident  issue  to  the  county  in  which  he  resides  or 
^  a  place  of  business. 

e.  A  weigher  in  the  New  York  Citv  Custom  House  has  not  as  such  a  place 
)f  business  in  the  City  of  New  York  '{Belknap  v.  Hatbraneh,  13  Abb.  418  note), 
ind  cannot  be  ordered  to  appear  in  the  City  of  New  York. 

/  The  order  must  not  be  returnable  on  a  Sunday.  An  order  so  retuma- 
)le  would  be  a  nullity,  and  may  be  disre^^arded  {Arctic  IntL  Oo.,  v.  Hieke,  7 
kbh.  204 ;  QouJd  v.  SpenMr,  5  Paige,  641). 

§,  When  the  proof  will  warrant  it,  the  order  may  coAibine  the  purposes  to 
M  attained,  by  secUons  292, 294  and  296  {Hulamer  y.  Wiles,  11  How.  446). 

A  Stervice  of  the  order.— There  is  no  provision  as  to  the  time  and  man- 
ler  of  serving  the  order.  Personal  service  is  sufficient  [The  People  v.  Hulbert, 
I  Code  R  N.  8. 79 ;  5  How.  446).  It  is  not  necessary,  althoogh  proper,  to  serve 
i  copy  of  the  affidavit  on  which  the  order  is  made  {Green  v.  Bullard,  8  How. 
116;  see,  however,  Areiie  Ins,  Co.  v  Hieia,  7  Abb.  204;  Utiea  GUy  Bank  v. 
Bud,  9  Abb.  886 ;  17  How.  428 ;  Farquahxuon  v.  Kimbail,  9  Abb.  386  noU  ;  18 
3oW.  38).  The  original  should  be  exhibited  to  the  party  served.  An  irrcgu- 
arity  in  the  service  would  be  waived  by  .an  appearance  and  submitting  to  an 
examination  without  objection.  (7(1)  'Semble,  a  party  attending  as  a  witness 
s  not  on  that  account  exempt  fVom  service  of  this  order  {Paige  v.  Randall,  6 
]/al.  32).  Perhaps  what  is  said,  ante,  p.  166  c,  as  to  the  service  of  a  summons, 
nay  apply  to  the  service  of  this  order. 

i.  Where  the  debtor  aft«»r  being  duly  served  with  the  order  moved  to  va- 
Site  it,  and  on  such  motion  an  onler  was  made  denving  the  motion  and  or- 
lerinff  the  debtor  to  appear  and  be  examined  on  a  aay  named  in  such  last 
nentioned  order,  it  was  held  that  said  last  mentioned  order  need  not  be 
lerved  personally  {Johnfon  v.  Tuttle,  17  Abb.  816). 

/  Proof  of  aeivice  of  order.— The  sheriflTs  certificate  is  not  proof  of  ser- 
rice  of  an  order  in  supplementary  proceedings  (^ifiea  City  Bank  y.  Bud,  9 
Lbb.  886 ;  17  How.  498). 

k.  An  appearance  merely  to  ask  an  acyoumment,  is  a  waiver  of  all  objeo- 
ion  to  the  proof  of  service,  {Id) 

I  Obrjecting  to  order. — A  party  on  whom  the  order  is  served  is  not  justi- 
led  in  disobeying  it  because  it  is  erroneous  or  irregular.  He  must  appear 
md  make  his  objecticm  (Aretie  Ins.  Co.  v.  Bieks,  7  Abb.  204).  What  is  said, 
mie,  p.  809,  g,  may  applv.  The  order  may  be  vacated  or  modified  ex  parte  by 
hejudge  who  made  it  (§  824) ;  and  if  he  refuse,  the  party  may  appeal  {Blake 
r.  Loey,  6  How.  108) ;  or  a  motion  on  notice  may  be  made  to  modify  or  set 
^de  the  order  (Lindsay  v.  Sherman,  6  How.  808 ;  1  Code  Rep.  N.  8.  25 ;  Con- 
way y.  HiUkins,  9  Barb.  878;  Bank  of  Genesee  v.  ^peneer,  16  How.  14 ;  OourUis 
80 
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T.  EarriBcm^  1  Hilton,  ^09).  Semble,  the  motion  most  be  to  a  Indge,  it  caiuK 
be  made  at  general  term  (Conway  y.  HiUMru,  9  Barb.  878).  And  of  course  i 
the  return  of  the  order  the  objections  to  it  may  be  ur^cd.  If  these  obje 
tions  are  allowed,  the  order  may  be  vacated  (Oauriois  v.  Harrison,  3  Abb.  9( 
If  tlie  objections  are  overruled,  semble  the  debtor  may  appeal  to  the  gencr 
term  {Conway  v.  UUchim,  9  Barb.  378;  ONeU  v.  MarUn,  1  E.  D.  Smith,  40^ 
If  the  objections  are  allowed  and  the  proceeding  dismissed,  the  creeditor  mi 
appeal.  (Id,)  SenMe,  an  appeal  by  the  debtor  does  not  stay  the  proccedini 
on  the  order  nor  jusUfy  his  refusing  to  be  examined  (JShtyier  v.  Smith,  8 
perior  Court,  Feb.  1858). 

a.  The  validity  of  the  iudgment  cannot  be  inquired  into  in  a  proccedii 
under  this  chapter  (O^NeU  v.  Martin,  1  K  D.  Smith,  405 ;  Saunders  v.  HaU, 
Abb.  418 ;  Courtois  v.  Harrison,  1  Hilton,  109) ;  or  execution  (Sandford  v.  Si, 
ekUr,  8  Paige,  373).  But  on  a  proper  case  being  presented,  the  proccedinj 
may  be  stayed  to  enable  the  debtor  to  apply  to  set  aside  the  judgment  < 
execution.  (Id.) 

b.  Eflfect  of  order  as  a  lien.— ^S^m^,  the  obtaining  an  order  under  this  se 
tion  does  not  create  a  lien  on  the  equitable  assets  of  the  debtor,  and  that  aft 
the  order  obtainef*  another  creditor  commencing  a  suit  in  the  nature  of 
creditor*s  bill  to  reach  such  assets,  would  have  a  priority  to  the  creditor  wl 
obtained  the  order  ( l^rhees  y..  Seymour,  26  Barb.  589 ;  see,  however.  Porter 
Williams,  1  Code  Rep.  N.  S.  145 ;  5  How.  441 ;  Conger  v.  Sands,  19  How.  I 
If  a  creditor  having  resorted  to  this  proceeding  abandons  it  and  commt;uo 
an  action  m  the  nature  of  a  creditor's  bill,  the  lien  acquired  by  such  actic 
does  not  relate  to  the  supplementary  proceeding  (Ediwmston  v.  McLoud,  1 
N.  Y.543;  see  25  Barb.  602). 

e.  Proceedings  on  return  of  order.  AdJoormnentB. — Where  on  the  r 
torn  of  the  order  the  judge  is  not  present,  it  is  the  duty  of  the  judgmei 
debtor  to  widt  a  reasonable  time  for  his  arrival  (Reynolds  v.  McElhone,  20  Hoi 
454). 

d.  Where  the  referee  was  absent  at  the  time  appomted  for  the  jadgmei 
debtor  to  appear  before  him,  senMe,  the  referee  might  have  appointed  anoth< 
time  for  the  hearing,  or  the  judge  who  appointed  the  referee  might  have  r 
voked  the  appointment  and  appomted  anotlier  referee  (AUen  v.  SUirring,  I 
How.  57 ;  see  AJason  v.  Lee,  28  How.  466). 

e.  Where  the  examination  is  before  a  referee,  an  adjournment  of  the  pr 
ceodings  before  tlie  referee  should  not  be  made  by  a  judee,  but  by  the  refer 
{Mason  v.  Lee,  23  How.  466 ;  and  see  AUen  y.  Starring,  26  How.  57). 

f.  Where  tlio  proceedmgs  are  before  a  county  judge,  he  hwi  no  power 
adioum  the  examination  except  by  consent  (Ine  B»ple  v.  Hutbert,  1  Co( 
Rep.  N.  8.75;  5  How.  446). 

g.  Unless  the  proceedings  are  rc^larlv  continued  from  day  to  day,  jmri 
diction  is  lost  of  them,  but  the  error  is  waived  and  jurisdiction  restored  by  tl 
subsequent  appearance  of  the  judgment  debtor  without  objection  (Ammid 
v.  Woi»tt,  15  Abb.  814). 

h.  Where  the  proceedings  are  before  a  referee  and  the  examination  is  close 
it  cannot  be  opened  except  by  order  of  a  judge  (Orr's  case,  2  Abb.  457). 

i.  Examination  upon  order. — Upon  an  examination  under  this  section, 
general  denial  of  any  property  except  his  necessary  wearinjr  apparel,  is  n 
sufficient;  the  debtor  must  give  a  particular  account  and  value  of  such  wet 
ing  apparel,  for  the  court  to  judge  whether  it  is  within  the  exemption  (Brm 
V.  Morgan,  8  Edw.  Ch.  R  278). 

j.  The  object  of  the  examination  of  the  Iudgment  debtor,  in  proceedin 
mider  this  section,  the  kind  of  questions  which  may  be  put  to  him,  and  1 
manner  in  wliich  he  may  answer,  were  considered  m  Leroy  v.  Halsey,  1  Co 
Rep.  N.  8.  275 ;  1  Ducr,  589 ;  Sanifford  v.  Garr,  2  Abb.  464.  In  the  former  ca 
the  debtor  was  lusked, "  Are  you  a  housekeeper  ?**  to  which  he  answered,  "  J 
wife  has  a  lease  of  tlie  premises  on  which  I  reside,  and  owns  the  furniture,  ai 
I  reside  with  hur— she  having  a  separate  cstata"    The  answer  was  object 
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i ;  but  the  Jodge  held  the  defenduit  was  not  bound  to  answer  ffuorno^haX 
light  explain  his  position. 

a.  The  debtor  cannot  be  required  to  answer  any  questions  which  do  not 
md  to  allow  whether  he  is  possessed  of,  or  entitled  lo  any  property  which 
light  be  ordered  to  be  applied  towards  satisfaction  of  the  Judgment  (Hunt  y. 
'moeh,  6  Abb.  212). 

b.  Where  the  question  to  the  debtor  was  as  to  the  amount  of  incumbrances 
Q  his  property  at  a  certain  date,  some  six  months  previous  to  the  examina- 
on  ;  his  answer  was  that  he  was  unable  to  give  the  information — held  that 
Emitting  the  question  was  proper,  the  answer  would  not  be  deemed  evasiye 
Wicker  v.  Drmser,  14  How.  465). 

e.  The  wife  of  the  debt«>r  cannot  be  examined  as  a  witness  for  the  purpose 
r discovering  his  property  (C'optnM  y.  Kaujfman,  8  Pais^e,  588;  Andrewt  y. 
TeUan,  7  Abb.  3,  note) ;  the  contrary  was  held  by  Clerk,  J.,  Lockwood  y.  War- 
M,  15  Abb.  430,  note. 

d  It  is  at  the  creditor's  option  whether  or  not  he  will  examine  the  debtor 
Webber  y.  Uobie,  18  How.  883 ;  12  How.  83). 

e,  A  witness  examined  as  to  the  property  of  the  debtor,  cannot  stop  tho 
lamination  by  stating  that  he  owns  the  property  (Sofuffard  v.  Carr^  2  Ablx 
»). 

/.  Where  it  appears  that  the  debtor  has  sold  portions  of  property  at  its  full 
ilue,  an  inquuy  as  to  the  name  of  the  purchaser  is  immaterial,  otherwise 
here  the  property  is  sold  for  less  than  its  value,  with  a  proviso  for  repurchase 
VHUame  v.  CamM,  2  Hilton,  438). 

g.  "  The  Judgment  creditor  may  be  examined  in  the  same  manner  as  a  wit- 
ess,"  aud  has  Sie  right  to  be  examined  by  his  own  counsel  (Le  Roy  v.  Haieeift 
Duer,  589 ;  1  Code  Rep.  N.  S.  275). 

A  As  tlie  examination  is  taken  orally,  great  liberality  should  be  allowed  In 
>rrecting  mistakes ;  which  should  be  done  by  supplemental  statements,  leay- 
ig  the  original  unaltered  (ChmingY.  Tooker^b  How.  16). 
i,  A.  person  not  a  party  to  the  proceedings,  upon  examination,  should 
ot  be  allowed  to  appear  by  counsel  (lb, ;  see  §  205 ;  and  2  Abb.  468). 
J.  A  oommision  cannot  issue  to  take  the  deposition  of  a  witness  out  of  tho 
tate,  to  be  used  in  a  proceeding  under  this  section  {Graham  y.  Coibum,  14 
[ow.  52). 

JL  Prooaediiigs^  1 
bflolutely  1  _ 
bforewhomi 

Ify  omitting  to  attend  on  any  day  to  which  tho  proceedings  stand  acUoumod, 
111  be  deemed  an  abandonment    (Id.) 

I.  An  appeal  firom  a  Judgment  with  tho  reauisite  security  to  effect  a  stay  of 
roceedings,  perfected  after  proceedings  supplementary  to  the  execution  havo 
een  instituted,  suspends  such  proceedings  but  docs  not  authorize  a  dismissal 
f  them.  Tlie  creditor  is  entitled  to  his  lien  obtained  thereby,  its  enforcement 
oly  b  delayed  {CawdreyY,  Carpenter^  17  Abb.  107). 

m.  The  presumption  of  the  payment  of  a  Judgment  after  a  lapse  of  twenty 
ears,  does  not  operate  to  abate  supplementary  proceedings  commenced  before 
le  expiration  of  twenty  years  from  the  entry  of  tho  Judgment  (Drigge  y.  Wi^ 
anu,  15  Abb.  477 ;  and  see  Van  Taeeel  v.  Van  laesel,  31  Barb.  439). 
n.  Supplementary  proceedings  pending  before  a  county  Judge  do  not  abate 
pon  tlie  expimtion  of  his  term  of  office  and  may  be  continued  before  his  suo- 
Bssor  in  office  {HoUtein  v.  I^ce,  15  Abb.  307 ;  24  IIow.  135). 
o.  Appeal — No  appeal  lies  from  an  onlcr  made  by  a  county  Jud^c  in  a  pro- 
ceding  under  tliis  section  (§  292),  in  an  action  originating  in  a  justice's  or 
aunty  court    It  is  only  in  actions  in  the  Suprcnip  Court,  where  prococilings 
re  had  l)cfore  the  county  Judn^  that  an  api)eal  is  authorized  (SmiiA  y.  Z/cf9^ 
1  How.  203). 
p.  An  appeal  from  an  order  in  supplemental  proceedings  can  be  heard  oni^ 
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9X  the  raiQcal  term  ia  the  district  in  which  the  jodgment-roll  ig  filed  (Jfofi 
T.  OuluJc,  16  Abb.  307  note ;  Gould  y.  7br>anc0, 19  How.  500). 

a.  Seoood  osder— A  second  order  will  be  granted  ex  parte.  The  affldi 
ihoald  mention  the  first  order,  and  allese  the  reason  for  requiring  a  i 
ond  ezaminatioii  (OoodaU  t.  Demarest^  2  Hilton,  534 ;  see  On^B  case.  2  A 
467). 

§  293.  [248.]  (Am'd  1849.)  JEmsting  suits.  Any  debi 
ma;/ pay  exeouiion  against  his  creditor. 

After  the  iasuing  of  execation  against  property,  any  pers 
indebted  to  the  judgment  debtor,  may  pay  to  the  sheriff  t 
amount  of  his  debt,  or  so  much  thereof  as  shall  be  nccessa 
to  satisfy  the  execution ;  and  the  sheriff's  receipt  shall  be 
sufficient  discharge  for  the  amount  S(»  paid. 

b.  This  sectioii  is  penniBaive  merely. — VHiere  it  appeared  that  the  action  i 
to  recover  damages  for  the  conversion  of  bank  bills,  that  after  the  trial  and'i 
diet  for  the  plaintiff,  but  before  jud^ent,  the  plaintiff  assigned  his  right  to 
*ndgment  to  his  attorney  in  th«  action ;  thb  judgment  was  perfected  August 

949 ;  and  on  the  next  day  the  defendant,  without  any  notice  of  the  assi 
ment,  paid  the  amount  of  the  judgment  against  him  to  the  sheriff  of  8t 
ben  county,  on  two  executions  on  judgments  against  the  plaintiff,  and  tl 
in  the  hands  of  the  said  sheriff  for  collection.  An  execution  subeequen 
issued  on  the  judgment,  and  a  motion  to  set  that  execution  aside  was 
nied,  and  the  oraer  denying  the  motion  afi&rmed  on  appeal  {Bobimoi 
WMa,  1  Code  Rep.  N.  8.  811 ;  sud  see  LymanY,  Otr^fon^A^ 8  £.  D.  8m 
117;  Eicliardaon  v.  Ainstoorth,  20  How.  521). 

0.  On  a  motion  to  set  aside  an  execution,  or  for  a  perpetual  stay  ther 
it  appeared  that  on  the  5th  October,  1848,  the  plaintiff  obtained  a  vend 
in  an  action  for  trespass,  for  $60,  and  on  the  same  day  made  an  assignment 
his  interest  imder  the  verdict  to  his  attorney  (Lake).  On  the  17th  of  Octot 
1848,  the  judgment  was  perfected,  and  on  the  17th  of  November,  an  execut 
against  the  defendant's  goods,  directed  to  the  sheriff  of  Herkimer  county, 
dotsed  to  levy  $103-  67.  It  appeared  that,  prior  to  and  on  the  5th  and  on 
7th  of  October,  1848,  the  shenn  of  Herkimer  had  in  his  hands  an  execut 
against  the  goods  of  the  plaintiff,  issued  at  the  suit  of  one  Adams,  and 
dorsed  to  levy  $224  83.  It  also  appeared  that  the  defendant,  on  the  7th 
October,  1848,  paid  to  the  sheriff  of  Herklmer'$60  for  the  amount  of  the  ^ 
diet,  and  ^0,  the  estimated  amount  of  costs,  and  took  his  receipt  for  the  sai 
to  be  applied  in  part  satisfaction  of  the  execution  issued  by  Adamn.  AJ 
the  17th  of  October,  and  before  the  17th  of  November,  1848,  tlie  defend 
tendered  to  the  plaintiff *s  attorney  $18  67,  in  discharge  of  the  judgmt 
which  he  refused  to  receive.  This  sum  of  $13  67  was  the  difference  betwi 
the  amount  of  the  judgment  and  the  amount  paid  to  the  sheriff.  Lake  dec 
any  knowledge  of  Adams'  execution  at  the  time  he  took  the  assignment  of 
verdict.  Enough  also  appeared  to  charge  the  defendant  wiUi  notice  of 
assignment  to  Lake,  before  he  made  the  payment  to  the  sheriff.  Upon  t 
state  of  facts  it  was  held  that  nothing  was  disclosed  which  entitled  the 
fendant  to  be  relieved  from  the  execution  (OtfUfUryman  v.  Boyer,  8  How.  8 
2.CodeRep.4). 

d.  The  amount  of  a  verdict  rendered  in  an  action  of  assault  and  batti 
cannot  be  paid  to  the  sheriff,  on  an  execution  against  the  party  who  reoovc 
the  verdict  under  this  section.  A  verdict  in  tort  must  be  consummated 
Jndmient  before  it  can  be  treated  as  an  indebtedness  {DoMnport  y.  Ludh 
Code  Rep.  66).  Thus,  where  in  an  action  for  an  assault  and  ^tery  the  pi 
tiff  had  a  verdict  for  $80,  on  Apxil  16),  1660,  snd  judgment  was  perfected 
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tie  26th  of  April  for  the  amount  of  the  yerdict,uid|80  costs,  the  defendant 
efore  the  Judgment  was  perfected,  and  on  the  22d  of  April,  paid  to  the  sheriif 
00  on  an  execation  in  his  hands  against  the  plaintiff,  in  fayor  of  one  Herrick. 
"he  plaintiff  afterwards  assigned  the  judgment  to  his  attorneys  in  the  action, 
ad  Uiey  issued  execution  on  the  judgment  A  motion  to  set  aside  such  exe- 
ation,  on  the  ground  that  the  judgment  had  been  satisfied,  was  denied  with 
DStS.     (Id.) 

ck  After  judgment,  a  recovery  in  an  action  for  a  tort  becomes  a  debty  and 
le  amount  may  be  paid  to  the  sheriff  by  any  person  indebted  to  the  judgment 
ebtor,  and  a  claim  for  the  recovery  of  the  proceeds  of  exempt  property, 
wrongfully  seiased  and  sold  upon  execution,  is  converted  into  a  debt,  by  the 
MK)very  of  a  judgment  for  its  value :  as  such  it  is  not  exempt  from  execution 
MaUory  v.  Norton,  21  Barb.  424). 

b.  A  payment  under  this  section  is  not  a  payment  to  the  creditor.  It  can 
Qly  be  reg&rded  as  money  paid  to  the  use  of  the  judgment  debtor  (CkdJciM  y. 
\iiCkery  21  Barb.  283) ;  and  may  be  set  up  as  a  counterclaim,  as  money  paid 
>  his  use.    {Id.) 

c.  Where  a  person  indebted  to  a  judgment  debtor  pays  the  amount  of  his 
sbt  to  a  sheriff  holding  an  execution  against  the  judgment  debtor,  and  takes 
le  sheriff's  receipt  as  authorized  by  g  293  of  the  code,  if  an  action  is  after- 
ards  brought  agamst  him  to  recover  the  amount  so  paid,  and  he  sets  up  such 
Etyment  as  a  defence,  be  is  bound  to  prove  the  judgment  on  which  the  execu- 
on  issued  to  the  sheriff  to  whom  he  paid  the  money ;  and  it  will  not  be  suffi- 
ent  for  him  to  produce  a  certified  copy  of  the  transcript  of  a  justice's  judgment 
led  in  the  clerk^s  office  of  a  different  county  from  that  in  which  the  judgment 
as  docketed  (Randly  v.  Greene,  15  Barb.  601). 

§  294.  [249.J  (Ara'd  1849,  1863.)  Existing  suits.  Exwn^ 
KUion  of  debtors  J  of  judgment  debtor^  or  of  those  hamng  pro- 
erty  belonging  to  htm.    Joint  debtors. 

After  the  ifisuing  or  return  of  an  execution  against  property 
r  the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the 
une  judgment,  and  upon  an  affidavit  that  any  person  or 
jporation  has  property  of  such  judgment  debtor,  or  is  in- 
dbted  to  him  in  an  amount  exceeding  ten  dollars,  the  judge 
lay  by  an  order  require  such  person  or  corporation,  or  any  offi- 
3r  or  member  thereof,  to.  appear  at  a  specified  time  and  place 
[)d  answer  concerning  the  same.  The  judge  may  also,  in  big 
iscretion,  require  notice  of  such  proceeding  to  be  given  to  any 
arty  to  the  notion,  in  such  manner  as  may  seem  to  him  proper. 

The  proceedings  mentioned  in  this  section,  and  in  section 
^o  hundred  and  ninety -two,  may  be  taken  upon  the  return  of 
n  execution  unsatisfied,  issued  upon  a  judgment  recovered  in 
Q  action  against  joint  debtors,  in  which  some  of  the  defend- 
Qts  have  not  been  served  with  the  summons  by  which  said 
Btion  was  commenced,  so  far  as  relates  to  the  joint  propei'ty 
fsuch  debtors ;  and  all  actions  by  creditors,  to  obtain  satisfac- 
ion  of  judgments  out  of  the  property  of  joint  debtors,  are 
laintainable  in  the  like  manner  and  to  the  like  effect    Th«8e 
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pFovisionn  sliall  apply  to  all  proceedings  and  actions  now  pend 
ing,  and  not  actually  terminated  by   any  final  judgment  or 
decree. 

a.  Order  to  exnmino  debtor  to  Jndsimeiit  debtor. — ^To  warrant  the  iasaing- 
of  an  order  for  tlie  examination  of  a  party  alleged  to  have  in  his  possession 
property  of  a  Judgment  debtor,  it  is  not  necessary  that  the  execution  should 
issue  to  the  county  where  such  debtor  resides  (People  y.  Norton^  4  Sand.  640). 
It  suffices  that  the  execution  is  to  the  county  where  the  property  is  expected 
to  be  found,  and  where  the  person  resides  who  is  charged  with  having  it  in 
his  possession,    (lb,) 

b.  Where  an  execution  was  issued  to  the  county  of  Queens,  where  the  Judg- 
ment debtor  resided,  and  returned  unsatisfied,  held  that  a  Judge  of  the  supreme 
court,  in  the  city  of  New  York,  had  iurisdiction  to  make  an  order  compelling 
a  debtor  to  the  judgment  debtor,  residing  in  the  city  of  New  York,  on  exam- 
ination, to  apply  the  property  of  the  Ju<^ment  debtor  in  his  hand,  or  make 
pajrment  of  the  debt  to  the  Judgment  creditor,  upon  his  Judgment  {Fbeisr  y. 
Prince,  18  How.  258 ;  8  Abb.  407). 

e.  Persons  holding  property  supposed  to  belong  to  the  Judgment  debtor  may 
be  examined  as  to  the  manner  in  which  they  acquired  said  property  {Glajih 
y.  Lathrop,  28  How.  428). 

d  An  order  staying  the  prodeedings  of  the  Judgment  creditor  on  an  execu- 
tion issued  by  him,  does  notprohibit  him  fh>m  instituting  proceedings  under 
this  section  (Lawber  y.  The  Mayor  Ac,,  5  Abb.  268). 

e.  In  an  order  under  this  section  the  Judge  may  enjoin  the  person  to  whom  . 
the  order  is  directed  iVom  disposing  of  the  property  until  further  order  (8eei0jf  ' 
y.  Qarrieon,  10  Abb.  460). 

/.  "  The  order  proyided  for  by  section  294  is  a  proceeding  in  aid  of  the 
principal  proceedmg  (i.  e.  a  proceeding  under  section  292),  and  must  be  had  te 
connection  with  it,  and  cannot  be  resorted  to  independently  of  any  proceeding 
against  such  Judgment  debtor"  (Hinds  y.  Ganandaigua  R.  R.  C^.,  lO  How.  489  r 
/Garwood Y.  Buffalo  it  N,  T.  Oitg R K  Co.,  12 id.,  \d7 ;  Lordy.  1^,16  Abb. 
409,  note).  We  belieye,  howeyer,  that  the  practice  is,  at  least  in  the  first  dis- 
trict, to  allow  a  proceeding  under  section  294,  independently  of  and  without 
any  resort  to  a  proceeding  under  section  292.  Whether  or  not  notice  shall  be 
giyen  to  the  Judgment  debtor  is  in  the  discretion  of  the  Judge  making  the 
order  (  Ward  y.  Beebe,  17  Abb.  1 ;  15  Abb.  878 ;  Seelep  y.  Oarrieon,  10  Abb.  460), 
he  should  haye  notice  (Oibeon  y.  Hdggerty,  15  Abb.  406 ;  28  How.  260). 

g,  A  stranger  to  the  action,  who  has  a  lion  on  the  ftmd  sought  to  be  reached 
by  the  supplementary  proceeding,  is  not  entitled  to  be  made  a  party  to  the  pro- 
ceeding nor  to  haye  notice  of  its  progress  (Coming  y.  GlenviUe  WooOen  Co.,  14 
Abb.  889). 

A.  The  title  of  an  assignee  of  a  Judgment  debtor's  property  cannot  be  af- 
fected by  an  order  under  this  section,  made  without  notice  to  him  (Gibton  y. 
Haggeriy,  15  Abb.  406;  28  How.  260). 

t.  **  The  reasons  assigned  by  the  court  why  proceedings  cannot  be  taken 
under  section  292  against  a  corporation,  haye  no  application  to  section  294  *' 
(Gouriois  y.  Harrison,  1  Hilton,  110;  8  Abb.  99;  12  How.  859).  But  in  Sher- 
wodY.  Buffalo  AN.  T.  GUy  R.  R.  Go.  (12  How.  186),  decided  at  a  j;eneral 
tern^  of  the  supreme  court,  Bowen,  Mullctt,  and  Greene,  JJ.,  it  was  said  that 
the  principle  on  which  it  was  held  that  section  292  does  not  apply  to  corpora- 
tions, '^  is  applicable  alike  to  all  proceedings  under  the  code."  [T^t  ^^  most, 
can  only  mean  that  proceedings  under  section  294  cannot  be  had  upon  a  Judg- 
ment against  a  corporation].  An  execution  creditor  of  a  municipal  corpora- 
tion may  haye  an  order  under  this  section  to  examine  a  person  indebted  to 
or  haying  fUnds  of  the  defendant.  And  an  oflicer  of  such  corporation  haying 
its  funds  in  his  hands  officially,  e.  g.  as  chamberlain  may  be  examined  (Lowber 
t  MaiyorcfN.  F.,  5  Abb.  261,  and  7  id  248) ;  and  so  the  order  may  be  had  by 
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the  ezecQtkm  creditor  aX^fmtgm  oorpontka  (McBHd$  t.  Fttrmm's  BraiiA 
B-ik.  7  id  847;  28  Barb.  47^ 

a  When  a  ioint-stock  assodation  is  8a«d  in  the  name  of  its  president  or 
treasorer,  under  the  act  of  1840,  that  does  not  malre  him  a  defendant  lie  is 
nevertheless  subject  to  be  examined  under  section  294,  on  showing  him  to  be 
indebted  to  the  association  in  a  sum  exceeding  $10  {Couriois  v.  tiarriton.  8 
Abb.  96;  12  How.  859;  1  Hilton,  110). 

b,  RaqutettM  of  aGBdavit  to  obtain  order.— An  affidavit  which  follows  the 
ahemative  wording  of  this  section,  that  the  party  *'  hM  property  tf  the  judo- 
ment  debiarjOr  w  indebted  to  him*'  is  not  sufficient  (Lee  v.  Heirbergety  1  Code 
Rep.  88).    For  form  of  affidavit  and  order  see  SeeUif  t.  Qarrimm  (10  Abb.  460). 

c  PioooedliieB  on  or^ter.— When  the  party  alleged  to  be  indebted  to  the 
Jndnnent  debtor,  denied  such  indebtedness,  and  thereupon  the  Judge  pro- 
oeeaed  to  try  the  question  of  indebtedness  by  the  examination  of  witnesses, 
Ac.,  and  then  decided  that  the  party  alleged  to  be  indebted  was  in  fact  in- 
deb^,  the  supreme  court,  per  Johnson,  J.,  said.  "All  this  part  of  the  proceed- 
faig  was  wholly  unauthorized  and  void ;  the  judge  had  no  right  to  try  this 
dtamted  daim  in  this  way,  or  to  make  any  determination  in  regard  to  it** 
{ThsFieo^Y.  EuJbert,  1  Code  Hep.  N.  8.  77;  5  How.  446;  and  to  the  like 
effiKt  is  Shenoood  t.  Bufalo  db  K  t.  Oity  R.  R.  Co.,  12  How.  189;  CatHn  v. 
Doughy,  id.  4591  The  inquiiy  is  Umit^  to  the  property  which  the  judgment 
debtor  (nmUy  ana  to  the  rehef  that  may  be  obtained  under  such  proceedings 
CFm.  Wyek  ▼.  Bradteg,  8  Code  Rep.  157 ;  Towi  y.  Sqfeguard  In*.  Co.,  4  Bosw. 
688).  llie  dam  alone  of  a  person  alleged  to  have  property  of  the  judgment 
debtor,  terminates  the  riffht  to  relief  as  against  him  under  these  proceed^ss, 
and  no  examination  can  be  had  for  the  purpose  of  defeating  such  claim.  T%e 
claimant  may  be  required  to  state  the  measure,  but  not  the  nature  of  his  title. 
(U.  see  Tmpkini  Co.  B'k  v.  Trapp,  21  How.  17).  . 

d  Section  294  requires  no  notice  to  the  judgment  debtor.  The  proceeding 
may  be  commenced  and  conducted  to  its  conclusion  without  his  knowledge 
{filuBrwood  ▼.  Buffalo  db  N.  T.  GUy  R  R.  Co.,  12  How.  188  ;  Foster  v.  Prince,  8 
Abb.  407 ;  18  How.  258).  And  the  New  York  Common  Pleas  held  at  a  general 
term  that  an  order  can  be  made  under  this  section  before  the  return  of  me  exe- 
cution (Sedey  v.  Oarrison,  10  Abb.  400).  And  considered  as  a  question  of  power 
only,  it  seems  the  latter  cases  hold  that  an  order  under  this  section  may  be  made 
independently  of  any  order  under  section  292  (see  Holmes  v.  Jordan,  and  Par^ 
her;  m  note,  15  Abb.  410 ;  Gibson  v.  Haggerty,  15  Abb.  406). 

e.  The  proceedings  cannot  be  continued  after  the  death  of  a  sole  defendant, 
until  his  representatives  are  brought  in  its  parties.  If  the  orders  made  pre- 
vious to  the  defendant's  death  have  given  a  Uen,  that  lien  will  probably  be  saved 
fai  an  action  to  bring  in  the  representatives  (HazevoeU  v.  Penman,  18  How.  114 ; 
%  Abb.  280). 

/.  An  order  under  this  section  directing  a  third  person  in  general  terms  to 
pay  the  judgment  creditors  towards  the  satisfaction  of  the  judgment  whatever 
money  is  or  may  become  due  to  the  judgment  debtor  from  such  third  person, 
and  also  requiring  him  specifically  to  give  a  note  for  a  sum  certain,  which  ap- 
peared to  the  judffe  makmg  the  order  to  be  the  amount  actually  due,  is  no  bar 
to  an  action  by  the  judgment  debtor  against  such  third,  person  to  recover 
•o  much  of  the  latter's  mdebtedness  to  the  former  as  was  not  included  in 
the  said  note,  or  paid  under  the  said  order  {Havptman  v.  CatUn,  1 R  D.  Smith, 

g.  In  what  oaae  this  section  does  not  apply.— The  clerk  or  chamber- 
lam  is  an  "  officer  of  the  court,"  and  not  a  "  person  or  corporation"  within 
the  meaning  of  this  section  {Anon.  1  Code  Rep  N.  S.  211).  Where,  in  a  fore- 
doeure  suit,  there  were  surplus  moneys  in  the  hands  of  tne  clerk  or  chamber- 
lain, and  subsequentlv  in  another  action,  judgment  was  obtained  a^inst  one 
ofthe  parties  entitled  to  such  surplus,  the  judgment  creditor  applied  for  an 
order  on  the  chamberlain  to  appear  and  answer  under  this  section.  His  appli- 
cation was  reftised.    (lb.) 
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%  S96.  [MO.]    Eititting  4mk$.     WUmmm  rejmmd  io  te9^ 

Hfy- 

Witneeses  may  be  required  to  appear  and  testify  on  any 
proceedings  under  this  chapter,  in  the  same  manner  as  upon 
the  trial  of  an  issue. 

a,  A  person  examined  as  a  witness  is  entitled  to  witnes^s  fees  as  upon  llie 
trial  of  an  issue  {Dam  y.  Turner,  4  How.  190.  See  note  to  %  801).  He  has 
the  same  remedy  for  his  (bes,  and  is  not  boond  to  testlQr  until  his  fees  are 
paid,    (id.) 

b.  A_perBon  examined  as  a  witness  nnder  this  seotioii  mi^  be  exiiwinsd 
ftiUj  (Timpkini  Oo,  B'k,  y.  Trmpp,  81  How.  17). 

Bee  note  to  g  399. 

§  296.  [251.]  (Am'd  1849.)  ExisHng  suiU.  OompMrng 
party  or  witnesses  to  attend. 

The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee  appointed  by  the  court  or  judge;  if 
before  a  referee,  the  examination  sliall  be  taken  by  the  referee, 
and  certified  to  the  judge.  All  examinations  and  answers 
before  a  judge  or  referee,  under  this  chapter,  shall  be  on  oath, 
except  that  when  a  corporation  answers  the  answer  shall  be  on 
the  oath  of  an  officer  thereof. 

0.  When  the  debtor  has  once  been  sworn,  it  is  not  necessary  or  proper  to 
swear  him  a  second  time  upon  an  a4)oumed  examination,  bat  the  puuntlif 
sho^d  proceed  to  examine  mm  on  the  oath  already  taken  {lhid$on  y.  PtsU,  11 
Paige,  180). 

§  297.  [252.]  (Am'd  1851.)  Existing  suits.  What  prop- 
erty  may  he  ordered  to  be  applied  to  the  execution. 

The  judge  may  order  any  property  of  the  judgment  debtor^ 
not  exempt  from  execution,  in  the  hands  either  of  himself  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment ;  except  that  the  earn- 
ings  of  the  debtor  for  his  personal  services,  at  any  time  within 
sixty  days  next  preceding  the  order,  cannot  be  so  applied 
when  it  is  made  to  appear  by  t|ie  debtor's  affidavit  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of  a  family 
supported  wholly  or  partly  by  his  labor. 

d.  A  non-resident  Judgment  debtor  may  be  compelled  to  oonvey,  but  not  lo 
deliyer,  property  that  he  has  out  of  the  State  iBunn  t.  F^ndm,  i  Oode  Hep. 
71 ;  Baitey  y.  Syder,  10  N.  Y.  868 ;  Jeaner  ▼.  Stmbom,  87  Barb.  610).  And  a 
non-resident  debtor  is  entitled  to  the  same  benefit  of  the  exemption  laws  m 
to  his  property  out  of  the  State,  as  if  he  were  a  resident,  and  the  pcapertr 
were  within  the  State,    (lb.) 
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«.  This  0ect!on  appliee  only  to  mone}^^  adtmllj  due  to  a  Jndgnraiit  debtor, 
und  not  to  moneys  to  become  due  on  a  contingency,  or  on  an  executozr  con- 
tract (McCkmnick  v.  Kehoe,  7  N.  Y.  Legal  Obs.  184 ;  StrnDort  v.  Fo9Cer,  1  Hilton, 
505).  Or  to  the  interest  of  the  debtor  in  a  trust  fund,  beins  the  annnal  profits 
of  a  principal  sum  invested  {Campbell  v.  Foster,  16  How.  375). 

b.  A  Judge  should  not  by  a  summary  order  require  trustees  who  hold  a  trust 
fVmd  of  the  debtor,  to  apply  future  income  accruing  therefrom  to  the  payment 
of  the  Judgment  When  a  trust  fund  is  disclosed,  the  judge  should  appoint  a 
receiycp  to  bring  an  action  against  the  debtor  and  the  trustee,  to  comi^el  the 
application  of  any  accruing  income  to  the  payment  of  the  Jud^ent,  and 
should  enjoin  the  trustees  from  paying  over  any  of  the  moneys  arising  from 
the  fund  to  the  eeitui  que  trusty  for  a  tune  sufficient  to  enable  the  receiVer  to 
bring  such  an  action  (Stewart  v.  Foster,  1  Hilton,  506 ;  and  see  Genet  v.  FMter, 
12  How.  50). 

e.  Supplementary  proceedings  arc  limited  to  reaching  property  of  the 
debtor,  in  his  possession  or  in  the  possession  of  others,  and  conceded  to  be  his ; 
also,  money  due  the  debtor  when  the  order  is  obtained  and  served  (Stewart  v. 
FstteTy  1  Hilton,  505).  But  when  property  or  money  appearing  to  belong 
to  him  is  in  the  hands  of  others  who  make  claim  thereto,  it  should  be 
reached  throurfi  a  receiver  or  be  taken  on  execution  (Id. ;  Hall  v.  MeMahon, 
10  Abb.  103 ;  Ths  People  v.  Kirtg,  9  How.  97 ;  Bodman  v.  Henry,  17  N.  Y.  484 ; 
7WZ<w  Y.BandaU,  40  Barb.  242). 

d.  Supplementary  proceedings  only  reach  property  in  the  possession  of  the 
defendant  at  the  time  of  the  service  upon  him  of  the  order  for  his  examina- 
tion. It  does  not  affect  property  subsequently  acquired,  or  a  debt  which  after- 
wards arises.  To  reach  either  of  these,  new  proceedings  are  necessary  {.Sands 
▼.  Roberts,  8  Abb.  843).  Thus,  where  at  the  time  of  serving  the  order  for  ex- 
amination and  appointment  of  a  receiver,  the  judgment  debtor  had  furniture 
exempt  from  execution,  and  which  was  insured.  Subsequently  the  ftimiture 
was  destroyed  by*fire ;  held,  the  receiver  had  no  Interest  in  the  insurance 
money,    (td.) 

e.  Where  it  appears  the  judgment  creditor  has  property  in  the  hands  of  him- 
self or  others,  the  judge  may  either  order  it  to  be  applied  to  satisfy  the  judg- 
ment or  may  appoint  a  receiver  (Corning  v.  Tooker,  5  How.  16).  But  to  war- 
rant an  order  that  the  debtor  apply  property  in  satisfaction  of  the  judgment, 
it  should  clearly  appear  that  the  property  is  in  the  hands  of  the  debtor,  or 
under  his  control,  and  that  beyond  reasonable  doubt  the  debtor  has  the  ability 
to  comply  with  the  order  when  made  (Sandford  v.  Moshier,  13  How.  137).  And 
where  the  examination  of  the  debtor  showed  the  receipt  by  him  of  various 
sums  of  money,  and  also  the  payment  by  him  of  various  sums,  and  also  stated 
that  other  payments  had  been  made  which  he  could  not  recollect,  but  that  he 
had  paid  out  all  the  money  he  had  received,  the  court  said,  "  The  account 
riven  of  the  disposition  of  the  money  is  not  satisfactory  in  all  respects :  but  we 
tkink  the  evidence  is  not  so  clear  tiiat  he  has  money  in  his  hands,  or  within 
his  control,"  as  to  sustain  an  order  on  him  to  deliver  up  any  part  of  the  money 
admitted  to  have  been  received. 

/  Form  of  order  to  pay  over  moneys,  or  stand  committed,  held  sufficient, 
see  Reynolds  v.  MeBlhone,  20  How.  454 ;  Keamej/'s  ease,  13  Abb.  459). 

g.  Sections  297  and  301,  together  authorize  the  judge  before  whom  the  pro- 
ceedings are  pending,  to  order  the  payment  of  the  costs  of  the  proceedings, 
if  the  property  be  found  in  .the  hands  of  the  debtor  sufficient  for  the  purpose 
{Kearney's  ease,  13  Abb.  459). 

A  The  proof  of  the  debtor  having  sufficient  funds  to  pay  must  be  very  con- 
clusive (PeUrs  V.  Kerr,  22  How.  3). 

i.  An  order' on  the  judgment  debtor  to  pay  a  certain  sum  of  money  to  (he 
judgment  creditor  does  not  entitle  the  creditor  to  maintain  an  action  to  return 
such  sum  of  money  (Patten  v.  Conrhah^  18  Abb.  418). 

j.  Creditors  are  entitied  to  a  debtor's  earnings,  for  the  latifl&cfeion  of  their 
demands  (Tripp  v.  GkOds,  14  Barb.  85).    The  period  of  sixty  days  for  which 
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the  earnings  of  the  debtor  are  excepted,  connts  from  the  time  when  the  motion 
Sa  made  for  the  application  of  the  property  to  the  Judgment  {Ru^  v.  White,  13 
Abb.  21).  And  where  it  appeared  the  juagment  debtor  had  a  family  which  he 
swore  wap  dependent  upon  him  for  support,  but  it  did  not  appear  that  he 
contributed  to  the  support  of  his  family,  it  was  held  that  his  earnings  were 
not  exempt  (Martin  v.  S/ieridan^  2  Hilton,  586). 

a.  The  Judgment  debtor  kept  house  and  had  boarders  but  was  unmarried, 
his  earnings  for  personal  services  were  ordered  to  be  applied  towards  satisflEtc- 
tion  of  the  Judgment,  although  he  represented  that  they  were  necessary  for 
the  support  of  nis  concubine  and  her  children,  who  resided  T^th  him  {Van 
Veehien  v.  HuU,  14  How.  436). 

b.  An  order  "  enjoining  the  debtor  from  making  any  transfer  or  other  dispo- 
sition of  his  property,  not  exempt  by  law  from  execution,  or  from  any  inter- 
ference therewith  "  (and  section  298  allows  of  no  other  or  different  order),  does 
not  affect  the  right  of  the  debtor  to  what  he  earns  after  the  granting  of  the 
order.  And  where  a  defendant  is  ordered  to  sliow  cause  why  he  shotud  not  be 
punished  as  for  a  contempt  in  disobeying  such  an  order,  tlie  aflSdavits  must 
satisfy  the  court  and  show  affirmatively  beyond  a  reasonable  doubt,  that  the 
money  or  property  the  defendant  has  received  and  paid  out,  &c.,  or  any  part 
of  it  was  due  him  or  earned  by  him  prior  to  the  date  of  the  order  (Potter  v. 
Low,  16  How.  549). 

e.  It  seems  a  right  of  action  upon  contract  to  recover  damages,  which  will 
be  the  subject  of  computation  only,  is  property  within  the  meaning  of 
this  section ;  but  that  a  right  of  action  to  recover  damages  for  a  tort  is  not 
(Ten  Broeck  v.  Sloo,  2  Abb.  234;  18  How.  28;  and  see  Davenport  v.  Ludlow,  a 
Code  Rep.  66 ;  Hudion  v.  Pfeto,  11  Paige,  180). 

d,  A  creditor  cannot,  by  a  proceeding  supplementary  to  his  execution  re- 
turned unsatisfied,  reach  movables  which  the  debtor  assigned  for  the  benefit 
of  his  creditors  while  the  execution  was  in  life  in  the  sheriff's  hands  (Watrou^ 
v.  LaJthrop,  4  Sand.  700). 

e.  Where  it  appeared  upon  a  reference  that  a  judgment  debtor  had  the 
use  of  furniture,  tbat  the  same  had  been  sold  under  a  judgment  against  him, 
and  bought  in  by  one  Perkins,  a  relation  of  the  judgment  debtor,  who  had 
left  the  same  in  the  possession  of  the  mother  of  the  iudgment  debtor  and 
with  whom  the  judgment  debtor  resided,  and  who  had  the  use  of  the  ftir- 
niture,  the  court  would  not,  without  notice  to  and  hearing  Perkins,  direct 
the  delivery  of  the  furniture  to  a  receiver  {fiobeion  v.  Ford,  3  Edw.  Ch.  R. 

/  Money  earned,  though  not  payable  presently,  might  be  reached  by  a  cred- 
itor's bUl  (8  Edw.  Ch.  R  467 ;  4  »6.  653). 

g.  "  Under  a  creditor's  bill  in  the  late  court  of  chancery,  the  plaintiff  could 
not  reach  the  effects  of  the  debtor  which  he  had  earned  or  acquired  after  the 
filing  of  the  bill  (Browning  v.  Bettis,  8  Paige,  568 ;  2  Barb.  Ch.  Pr.  153 ;  MeCam 
V.  jSiyrfJidmer,  1  Clark,  144 ;  see  Ireland  v.  Smith;  1  Barb.  419) ;  nor  can  he  by 
proceedings  under  this  section  (Caion  v.  Southwell,  13  Barb.  335).  A  dower 
right  may  be  reached  by  a  proceeding  under  this  chapter  (Stewart  v.  MeMartin^ 
5  Barb.  438 ;  Moak  v.  Goatee,  33  Barb.  498). 

A.  Where  the  funds  are  in  the  hands  of  the  defendant,  and  there  is  no  dis- 
pute as  to  the  ownership,  and  it  appeared  clearly  that  the  funds  belong  to  the 
defendant,  it  is  proper  to  make  an  order  to  pay  the  money,  or  apply  it  directly 
in  satisfaction  of  the  Judgment.  But  where  the  title  to  the  funds  in  the  hands 
of  the  defendant,  is  in  dispute— claimed  by  persons  other  than  tlie  defendant 
— such  an  order  is  improper ;  the  Judge  has  no  right  to  try  and  determine  in 
this  summairy  manner  these  conflicting  claims  (The  People  v.  King,  9  How.  97; 
HuU  V.  MeMahon,  10  Abb.  103 ;  Stewart  v.  Foster,  1  Hilton,  505 ;  OaJtper  v.  Ben- 
nett, 12  How.  807 ;  Coming  v.  Tooker,  5  How.  16 ;  Bodman  v.  Henry,  17  N.  Y. 
484 ;  Stewart  v.  Foster,  1  Hilton,  505 ;  Glapp  v.  Lathrop,  23  How.  428 ;  Joyce  v. 
HaHbrook,  2  Hilton,  95 ;  7  Abb.  388 ;  Tdier  v.  BandaU,  26  How.  155).  An  order 
for  the  sequestration  of  the  property  of  a  judgment  debtor  is  not  necessary 
(Weitt  V.  Fraeer,  6  Sand.  653). 
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a.  When  a  debtor  ditobeyi  an  order  for  the  payment  of  money,  the  precept 
may  issue  to  commit  directly.  In  otlier  cases  he  has  an  opportunity  to  be 
heard  defbre  the  precept  issues  (Ths  People  y.  King^  9  How.  97).  The  impriaon- 
ment  for  a  contempt  is  not  limited  to  thirty  days  {Re  Petier,  2  Code  R  69).  An 
order  und<5r  this  section  directing  the  applicaticm  of  property,  or  punishing,  or 
refusing  to  punish  for  a  contempt  is  discretionary  and  not  appealable  {Jojfee  y. 
BoQnrwk,  7  Abb.  838 ;  2  Hilton,  94 ;  sec  Hodman  v.  Henry,  17  N.  Y.  484 ;  The 
People  v.  King,  9  How.  97 ;  see  however,  HoUUin  ▼.  Bice,  15  Abb.  807 ;  24  How. 
186 ;  •and  contra,  Livingeton  v.  8wift,  28  How.  1). 

See  note  to  §  292,  and  section  802. 


§  398.  {253.]  (Am'd  1849,  1851,  1862,  1863.)  Unstinff 
iuits.  Jugde  mmf  appai/nt  receiver^  and  prohibit  tranrfer^  dbo. 
of  property.  Order  appointing  receiver  to  be  filed.  Receiver 
ivhject  to  control  of  the  court. 

Tlie  judge  may  also,  by  order,  appoint  a  receiver  of  the  pro- 
perty of  the  judgment  debtor,  in  the  same  manner,  and  with 
the  like  authority,  ae  if  the  appointment  was  made  by  the 
court,  according  to  §  244.  But  before  the  appointment  of  such 
receiver,  the  judge  shall  ascertain,  if  practicable,  by  the  oath 
of  the  party  or  otherwise,  whetiier  any  other  supplementary 
proceedings  are  pending  against  the  judgment  debtor,  and  if 
such  proceedings  are  so  pending,  the  plaintiff  therein  shall 
have  notice  to  appear  before  him,  and  shall  likewise  have  notice 
of  all  subsequent  proceedings  in  relation  to  said  receivership. 
Ko  more  than  one  receivjer  of  the  property  of  a  judgment 
debtor  shall  be  appointed. 

Tlie  judge  may  also,  by  order,  forbid  a  transfer  or  other  dispo- 
sition of  the  property  of  the  judgment  debtor,  not  exempt  from 
execution,  ^nd  any  interference  therewith. 

Whenever  the  judge  shall  grant  an  order  for  the  appoint- 
ment of  a  receiver  of  the  property  of  the  judgment  debtor,  tlie 
same  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  judgment-roll  in  the  action  or  transcript  from  jus- 
tice's judgment,  upon  which  the  proceedings  are  taken,  is  filed  ; 
and  the  said  clerk  shall  record  the  order  in  a  book  to  be  kept 
for  that  purpose  in  his  office,  to  be  called  "  book  of  orders  ap- 
pointing receivers  of  judgment  debtors,"  and  shall  note  the 
time  of  the  filing  of  said  order  therein.  A  certified  copy  of 
said  order  shall  be  delivered  to  the  receiver  named  therein, 
and  he  shall  be  vested  with  the  property  and  effects  of  the 
judgment  debtor  from  the  time  of  the  filing  and  recording  of 
the  order  as  aforesaid.     The  receiver  of  the  judgment  debtor 
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shall  be  enbject  to  the  direction  and  control  of  the  conrt  in 
which  the  judgment  was  obtained  upon  which  the  proceedings 
are  founded ;  or  if  the  judgment  is  upon  a  transcript  from 
justice's  court,  filed  in  county  clerk's  office,  then  he  shall  be 
subject  to  the  direction  and  control  of  the  county  court. 

Bat  before  he  shall  be  vested  with  any  real  property  of  such 
judgment  debtor,  a  certified  copy  of  said  order  shall  also  be 
filed  and  recorded  in  the  office  of  the  clerk  of  the  county  in 
which  any  real  estate  of  such  judgment  debtor  sought  to  be 
affected  by  such  order  is  situated,  and  also  in  the  office  of  the 
clerk  of  the  county  in  which  such  judgment  debtor  resides. 

a.  Appointment  of  receiver. — **  To  auihorize  the  appointment  of  a  re- 
ceiver under  this  section,  the  proceeding  shonld  be  against  the  debtor,  to  reach 
his  property'  generally,  and  the  motion  to  have  a  receiver  appointed  «honld 
be  on  notice  to  the  debtor  "  (Kemp  v.  Harding^  4  How.  178 ;  jDorr  v.  Noxan, 
5  Id.  29 ;  Coming  v.  Tooker,  id.  16) ;  personally  {Barker  v.  Johnton^  4  Abb.  435). 
**  The  appomtment  *■  in  the  same  manner '  only  relates  to  the  mode  or  form  of 
the  appomtment.  The  cases  or  circumstances  which  authorize  it  are  found  in 
§292*'^(iVrfor  v.  WiOiajm,  5  Selden,  142;  1  Code  Rep.  N.  S.  144;  5  How. 
441 ;  12  id;  107).  The  appointment  of  a  receiver  should  (except  in  the  firafc 
district)  be*bv  the  same  Judge  who  ordered  a  reference  to  examine  as  to  the 
property  of  the  judgment  debtor.  No  other  judge  has  the  power,  and  this 
applies  to  county  judges  who  make  such  orders  {Smith  v.  Johnson^  7  How.  89 ; 
MaUh-^.  Weyhurn,  8  ib.  165).  Bed,  query?  In  a  proceeding  under  this  sec- 
tion a  receiver  cannot  be  appointed  until  after  the  return  of  the  execution 
unsatisfied  (Darrow  v.  Lee,  16  Abb.  215). 

b.  Where  other  creditors  have  commenced  proceedings,  they  are  entitled  io 


notice  of  application  for  a  receiver,  but  not  to  service  of  a  copy  of  the  cxami- 
nation  on  which  it  is  founded  {Ibdd  v.  Croo^  1  Code  Rep.  N.  8.  824 :  4  Sand. 
694).  The  proceeding  is  summary,  and  in  theory  it  follows  directly  on  the 
close  of  the  debtor's  examination,  he  beinff  present,  and  no  notice  being  ne- 
cessary. Where  other  creditors  are  proceeaing,  thev  nmst  have  notice ;  sad 
so  must  the  debtor,  when  his  examination  has  been  taken  before  ft  referee.  {U^ 

6,  The  notice  required  to  be  given  to  the  judgment  creditor  bia  siipplemea- 
tary  proceeding,  of  a  motion  for  a  receiver  by  another  judgment  creditor,  need 
not  be  a  noUce  of  eight  days ;  a  less  notice  is  sufficient  {Leggett  v.  Shan.  24 
How.  479). 

d.  The  rebeiver's  appointment  is  not  complete  until  his  bond  is  filed  ( Vo<r^ 
hies  V.  Beynwur,  26  Barb.  570 ;  Conger  v.  Binds,  19  How.  8). 

e.  It  is  no  answer  to  an  application  for  the  appointment  of  a  receiver,  that 
the  examination  has  not  shown  the  debtor  to  be  the  owner  of  any  property. 
The  creditor  proceeds  at  the  peril  of  costs,  if  there  is  no  property;  and  it 
there  is  nothina:  for  the  receiver  to  take,  the  debtor  cannot  be  4njural  by  the 
appointment  (.^yretf  ease,  2  Abb.  476).  Nor  is  it  any  objection  to  the  appomt- 
ment of  a  receiver  that  the  debtor  has  no  other  property  than  an  equity  ot 
redemption  which  he  is  willing  to  have  sold  under  execution  {Bailey  v.  Lane^ 
15  Abb.  373,  Twfe).  . 

/.  Where  the  receiver  has  given  ample  security  on  his  first  appointment,  h» 
need  not  give  further  security  on  being  appointed,  pending  his  first  appoint- 
ment, receiver  of  the  same  estate  m  another  action  {Banks  v.  PlM&r,  21  HoW. 
469). 

g.  An  order  for  appomting  a  receiver  founded  on  the  voluntary  appearand 
and  examination  of  the  judgment  debtor  is  vaUd.    It  will  not  be  affected  by 
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aByirre^lari^  in  ttwi  order  for  the  Jndgment  delitor'B  appeanmce  (B£n^Aam 
T.  JHiibrotB^  14  Abb.  281).  The  regularity  of  the  appointment  of  the  receiver 
cannot  be  questioned  oollatoidly,  as  in  an  action  br  the  receiver  {ly^  y. 
WhUney,  13  Abb.  465). 

CL  Where  the  plaintiff  shows  a  Judgment  perfected,  and  an  execution  issued 
thereon,  and  return  unsatisfied  in  due  form  of  )aw,  it  is  a  matter  of  course,  on 
his  application  to  reach  the  emiitable  property  of  the  defendant,  to  appoint  a 
receiver.  And  a  plaintiff  should  always  make  such  an  application  when  he 
has  obtained  an  injunction  against  the  Judgment  debtor,  to  protect  the  prop- 
erty and  effectuate  his  lien.  On  such  an  application,  the  court  cannot  go 
behind  the  judgment  and  execution,  to  consider  the  merits  of  the  Jadgment, 
in  any  respect  {LerU  y.  McQueen^  15  How.  318). 

h.  Where,  upon  examination  upon  supplementary  proceedings,  the  debtor  dla- 
closes  the  possession  of  choses  in  action,  or  the  existence  of  a  relation—^  f. 
partnership — which  renders  it  probable  thaf  he  mav  have  assets,  a  receiver 
should  be  appointed,  even  though  the  debtor  deny  'that  the  proper^ 
dlscloaed  is  of  anv  valua  It  mmm,  that  in  all  cases  where  the  creditor  enjoins 
the  debtor  fW)m  disposing  of  or  interfering  with  his  property,  a  receiver  should 
be  appointed,  irrespective  of  the  question  whether  there  is  such  property  ur 
net  ( WM  V.  (hermann,  6  Abb.  92). 

c.  Where  on  the  examination,  property,  such  as  is  liable  to  seizure  on  ab 
Execution,  is  disclosed  to  be  in  the  possession  of  the  debtor,  but  is  claimed  by 
a  third  party,  the  court  will  appoint  a  receiver  to  bring  a  suit  for  the  recovery 
ofsuch  property;  audit  is  no  answer  to  an  application  for  Uie  appointment 
of  a  receiver,  that  tlie  creditor  can  issue  another  execution,  under  which  the 
property  can  be  seized,  and  the  creditor  try  the  title  with  the  claimant  {Todd 
T.  Orwie,  4  Sand.  605 ;  1  Code  Rep.  N.  Q.  824).  This  was  held  where  it  ap- 
peared that  the  iudgmeut  debtor  had  formerly  possessed,  using  as  his  own, 
certain  vewels,  but  which  he  alleged  were  all  bought  for  or  owned  by  his 
Miters,  and  that  the  vesaek  were  where  they  might  be  levied  upon  by  a  new 
execution.    {Id.) 

d.  Where  it  is  uncertain  who  is  the  debtor  to  the  Judgment  debtor— -the 
party  alleged  to  be  so  or  another — a  receiver  should  be  appointed  (Coming 
V.  looker,  5  How.  16). 

<?.  Vasttng  of  piapaity  in  raoeivar— hia  powara  and  dntiea — The 
appo'mtment  of  a  receiver  vests  in  him  the  title  to  the  debtor's  personal  prop- 
erty. Bui  the  title  to  the  debtor's  real  estate  is  transferred  onlv  by  the  debtors 
own  conveyance,  which  the  court  can  compel  him  to  execute  (Chautauque  Go. 
Bank  v.  Ridw,  10  N.  Y.  ^70;  Nook  v.  OoaUa,  38  Barb. 408;  The  BBople  v.  Hulr 
bert,  1  Code  Rep.  N.  8.  75 ;  5  How.  446 ;  Porter  v.  WOUanu,  1  Code  Rep.  N.  S. 
144 ;  6  How.  441 ;  12  id,  107 ;  6  Selden,  142V  Nor  is  a  receiver,  by  mere  force 
of  his  appointment,  vested  with  a  title  to  the  interest  of  the  iudgmcnt  debtor, 
as  eettui  que  tnuit,  in  the  income  of  a  fund  inalienable  by  sucn  cestui  que  trust 
(Qenei  v.  Foster,  18  How.  50). 

^.  The  property  vested  in  the  receiver  is  only  such  as  the  debtor  ownod  at 
the  time  of  tlie  granting  the  order  for  his  examination  (Campbell  v.  Genet,  2 
Hilton,  200).  Not  to  any  subaequently  acquired  (Graff  y.  BonneU,  25  How.  470). 

g.  It  has  been  held  that  the  Judge  cannot  require  any  assignment,  but  can 
omy  appoint  the  receiver,  and  leave  him  then  to  sue  under  the  title  derived 
from  his  office  merely  (7 en  Broeck  v.  Boo,  2  Abb.  236 ;  18  How.  81 ;  see  The 
liople  Y.Hulbert,  1  CJode  Rep.  N.  a  75 ;  5  How.  446 ;  Buteaner  v.  WUee^  11 
How.  446 ;  see  2  A^b.  477). 

A.  A  receiver  in  supplementary  proceedings  is  not  trustee  alone  tor  tut  par- 
ties at  whose  instance  he  was  appcanted,  but  for  all  the  creditors  of  the  Judg- 
ment debtor  (Bostwkk  v.  Ikker,  10  Abb.  107).  He  does  not  stand  merely  m 
file  place  of  the  debtor  but  represents  the  creditors  {Segnumr  v.  Wilson,  15 
How.  856).  He  is  to  admhiister  the  property  vested  in  him  under  the  dkec- 
tktt  of  the  ooort  for  the  benefit  of  all  the  creditors,  first  discharging  those 
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b,  Reoehrer  rabjeot  to  the  oontrol  of  the  ooort— The  reodyer  is  safaj^ci 
to  the>ord(!r  of  the  Judge.  He  may  be  reqnired  to  account  for  the  propertj 
which  may  come  to  liis  hands ;  and  Uie  jurisdiction  of  the  judge  must  necessa- 
rily continue  until  tlie  judgment  creditor  is  paid,  or  all  the  funds  or  proper^ 
in  the  hands  of  the  receiver  applied  on  the  judgment,  or  are  exhausted  ( Web- 
ber V.  Uobbie,  13  How.  384). 

e.  Where  a  receiver  having,  without  specific  direction  by  the  referee,  taken 
goods  apparently  in  the  debtor's  possession,  but  which  were  claimed  bv  one 
not  a  party  to  the  suit,  he  was  onlered  to  restore  them  on  tlie  claimant  s  un- 
dertaking to  hold  them  subject  to  the  order  of  the  cour*^  and  a  reference  as  to 
the  title  was  directed  (Dickerson  v.  Van  Tine,  1  Sand.  724). 

d.  The  court  will  not  enjoin  a  receiver  by  injunction  in  a  separate  action 
from  taking  poss^ion  of  the  execution  debtor's  property  ( Van  Rensselaer  ▼. 
Emery,  9  How.  136).  A  receiver  had  the  supposed  value  of  $60,000  of  prop- 
erty in  his  power,  and  the  amount  wliich  was  likely  to  be  required  to  satisfy 
the  demand  in  suit  was  only  about  $1,000 :  the  court  restrained  him  from 
making  sale  by  auction  of  the  whole  property  in  his  hands  (Wardell  v.  Z/MO- 
enworihy  3  Edw.  Ch.  R  244).  No  order  will  be  mnde  on  the  motion  of  a  re- 
ceiver to  sell  the  estate  of  the  debtor,  consisting  of  his  interest  as  eeatui  qw 
trust  under  a  will  {Seatt  v.  Nenns,  6  Duer,  672). 

e.  Ordar  forbidding  transfer  of  property. — The  forbidding  a  transfer  of 
the  defendant's  property  under  this  section,  is  a  different  proceeding  from  an 
injunction  granted  m  an  action  as  a  provisional  remedy.  There  should,  no 
doubt,  be  some  reason  appearing  in  the  affidavit,  before  the  judge  should  for- 
bid a  transfer  or  other  disporiUon  of  the  property  of  a  judgment  debtor  ((^rsMi 
V.  BuUard,  8  How.  816). 

/.  Sembie,  that  after  service  of  an  order  forbidding  a  judgment  debtor  to 
interfere  with  his  property,  it  would  be  a  contempt  ror  him  to  collect  monev 
previously  earned  ana  apply  it  to  debts  for  family  supplies  (Taggard  v.  Tbt 
«?tt.2Edw.Ch.R.628). 

g.  To  put  a  judgment  debtor  in  contempt  for  interfering  with  his  property, 
it  must  be  affirmatively  shov^n  that  the  property  in  question  was  acquired 
prior  to  the  granting  of  the  order.  The  order  does  not  affect  after  acquired 
property  (Potter  v.  Lno,  16  How.  549). 

h.  The  debtor  proceeding  to  judgment  in  a  suit  pending  at  the  time  of  ser- 
vice of  an  order  restndning  mtcrferenoe  with  his  property  is  not  a  violation 
of  such  order  [Parker  v.  Wak&man^  10  Paige,  485 ;)  nor  is  confessing  a  judg^ 
ment  (MeCredie  r.  Beniar^  4  Paige,  378;  see  however  Lansing  v.  Eaxton^  7 
Paige,  864;  Boss  v.  Claussman^  3  Sand.  676).  Nor  is  merely  carrvmg  into 
effect,  by  procuring  novation,  a  previous  ass^ment  of  a  right  of  action  (i^icA- 
ardsan  v.  Butt,  9  Rdge,  243 ;  see  Ireland  ▼.  Smith,  3  How.  244 ;  1  Barb.  419). 

§  29a.  [254.]  (Ara'd  1849.)  Existing  suits.  Proceedings 
upondaim  of  another  party  to  property ^  or  on  denial  of  in- 
debtedness^ to  judgment  dehtor. 

If  it  appear  that  a  person  or  corporation  alleged  to  have  pro- 
perty of  the  judgment  debtor,  or  indebted  to  him,  claims  an 
interest  in  the  property  adverse  to  him,  or  denies  the  debt,6nch 
interest  or  debt  sliall  be  recoverable  only  in  an  action  against 
such  person  or  coporation  by  the  receiver ;  but  the  judge  may, 
by  order,  forbid  a  transfer  or  other  disposition  of  snch  property 
or  interest,  till  a  sufficient  opportunity  bo  given  to  the  re- 
ceiver to  commence  the  action,  and  prosecute  thosame  to  judg- 
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a.  A  retette  ta  take  ibe  «i»oiuia4ion  mav  be  appointod  in  the  firet  in 

and  exports  {Ochway  ▼.  HUehiM,  9  Barb.  87S;  Qreen  ▼.  BuUard,  8  How.  818). 

h.  In  the  New  York  common  pleas,  it  is  the  settled  practice  in  cases  where 
a  transcript  has  been  filed  from  tne  marine  or  a  district  court,  to  order  the 
debtor  to  appear  and  be  examined  before  a  referee,  and  the  referee  is  named 
and  appointed  in  the  order  in  the  first  .instance. 

c.  The  referee  has  no  right  to  a4)oam  the  examination  indefinitely,  without 
the  consent  of  the  defendant,  and  to  summon  the  defendant  again  before  him 
at  a  future  day.  But  he  should  require  the  plaintiff  to  proceed  with  all  rea- 
sonable diligence  (Hudson  v.  PletSy  11  Paige.  ISO).  He  may,  in  his  discretion, 
allow  corrections  or  explanations  to  be  made  by  any  party  to  the  examination, 
after  the  same  has  been  concluded  ajid  signed  (Corning  v.  Tooker^  5  How.  10). 
If  lippointed  to  report  the  (acts,  he  is  not  at  liberty  to  report  the  evidence  at 
lar^  (Dorr  v.  Noxon.  5  How.  29)»  He  should  decide  what  effects  are  to  be 
deliyered  to  the  receiver,  and  specify  the  same  particularly  (Diekerson  v.  Van 
KjM,  1  Sand.  724).  If  the  articles  are  ponderous,  the  referee  should  designate 
a  thne  for  the  debtor  to  attend  at  the  place  where  they  are  situate,  and  deliver 
Uie  same  to  tJ^e  receiver,  (lb.)  When  the  debtor  is  entitled  to  exemption,  the 
referee  .idiould,  in  his  direction  for  the  delivery  of  the  debtor's  household  fum- 
hnre,  specify  and  except,  or  otherwise  designate,  the  furniture  which  is  to  be 
left  with  the  debtor,  as  being  exempt.  (/*.)  And  per  Sandford,  J. :  "  The 
object  of  the  examination  of  the  judgment  debtor  in  these  cases  and  the  other 
pneeedings  before  the  Biaflter  or  referee,  subsequent  to  the  debtor's  assignment 
to  the  receiver,  is  to  ascertain  specifically  what  effects  the  debtor  has  in  his 
I)06session  or  under  his  control,  to  Uie  end  that  the  same  may  be  delivered  to 
file  receiver.  It  never  was  tkie  design  to  permit  the  receiver  under  a  general 
direction  to  take  possession  of  the  debtor's  property  and  effects, — to  go  and 
seize  such  as  he,  acting  on  his  own  judgment,  shouM  deem  to  &11  within  the 
scope  of  tine  order." 

d  The  referee  most  certify  the  examination  or  report  the  evidence  or  the 
fiicts,  to  thejudae  who  made  the  order  and  no  other  (Smith  v.  Johnson,  7  How. 
40;  Hateh  v.  Weylmm, 8 ib,  108). 

6,  The  referee  has  no  control  over  the  person  of  the  defendant  He  cannoc 
eompel  an  appearance,  nor  punish  him  for  a  disobedience  of  orders.  He  must 
report  to  the  judge  who  appointed  him  (Qreen  v.  BvUard,  8  How.  818). 

/..  W)ierf  the  defendant  has  been  summoned  to  aittend  before  the  referee 
under  an  order  of  reference  to  appoint  a  receiver,  and  has  delivered  over  j^ 
property  to  such  receiver  on  oath,  and  been  examined  on  oath  as  to  the  same, 
the  power  of  the  referee  ia  spent,  and  he  has  no  right  to  compel  the  defendant 
again  to  appear  before  him  ror  a  further  examination,  without  a  new  order  of 
the  oawnlBidMm  v.  Pkts,  11  Paige,  180 ;  Orf$  earn,  2  Abb.  457).  If  the  plain- 
tiff desires  a  further  examination,  he  must  apply  to  the  court,  upon  proper 
affldayita  and  notice  to  the  adveise  party,  lor  an  order  anthorizmg  the  same 
(On^s  ease,  supra). 

§  301.  [256.]  (Am'dl84e.)  EmaUng  vuiU.  ComU  of  pro- 
ceeding. 

The  judge  may  allow  to  the  judgment  creditor,  or  to  any 
party  so  examined,  whether  a  party  to  the  action  or  not,  wit- 
neasea'  fees  and  disbursements,  and  a  fixed  sum  in  addition, 
not  exceeding  thirty  dollars,  as  costs. 

g.  The  application  for  costs  under  this  section,  cannot  be  made  until  the 
proceedhigs  have  been  terminated,  and  in  fevor  of  the  party  applying  {Datis 
T.  Turner,  4  How.  190). 

K  This  section  does  not  %i^jM>  fim^  where  no  exapiin^tion  of  0xe  ]udf^ 
87 
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t.  Where  the  mcit>icnt  proceeding  to  pimlBh  for  contempt  is  an  order  to 
>w  cause  and  the  contempt  is  not  denied,  no  intorrqgatories  need  he  filed 
^atson  y.  FitzaimmonSy  5  Duer,  629). 

i.  On  service  of  an  attachment  for  contempt,  if  the  party  seryed  giyes  a 
Qd  for  his  appearance  on  the  return  day,  it  is  not  aheolutely  necessary  that 
should  be  called  on  the  first  or  return  day  (The  PeopU  y.  ifunro,  15  How. 
L).  A  bond  from  a  prisoner  under  attachment  for  contempt  with  one  surety 
ly  is  void  (MorUm  y.  GampbeU,  14  Abb.  410). 

;.  On  the  application  for  the  attachment,  the  debtor  will  be  heard  by  way  of 
peal  from  the  decision  of  the  referee  ordering  the  delivery  {Diekerson  y.  ran 
w,  1  Sand.  734). 

i.  In  Shfspherd  y.  Dean  (13  How.  174 ;  8  Abb.  424),  it  was  held  by  Daly,  J., 
It  the  power  to  punish  for  the  disobedience  of  an  order  in  proceedings  snp- 
smentary  to  the  execution,  '*  is  with  the  Judge  who  made  the  order  diso- 
jred,  and  not  with  the  court  ;'*  and  that  the  attachment  must  be  returnable 
lefore  the  jud^  who  made  Uifi  order  "  disobeyed,  as  he  alone  can  exercise 
)  power ;  and  m  that  case  he  dischars^ed  out  of  custody  a  defendant  arrested 
an  attachment  for  disobeying  an  order  issued  by  ana  retiunable  before  the 
iirt,  not  the  judge,  and  see  KeUy  y.  McGormick  (2  E.  D.  Smith,  508);  Wicker 
Dresser  (14  How.  464).  In  the  supreme  court  it  has  been  held  (Wicker  y, 
'0M0r,  18  How.  881 ;  4  Abb.  98),  that  where  supplementary  proceedings  have 
sn  commenced  before  a  Jud^e,  and  the  order  for  the  examination  of  the 
dgment  debtor  disobeyed,  the  special  term  might  grant  an  attachment  for 
ih  disobedience.  [This  decision  was  affirmed  at  general  term.  See  Dre9- 
y.  Van  PeU  (15  How.  19).  and  The  People  y.  KeUy  (22  How.  809).] 
}.  Whether,  when  a  county  ludge  adjourns  the  hearing  upon  on  order  to 
:>w  cause  why  a  jud^ent  debtor  previously  brought  before  him  upon  an 
unction  order  for  his  examination,  should  not  be  punished  for  a  contempt 
disobeying  the  order,  and  nothing  is  done  upon  the  adjourned  day,  owing 
theabsenceof  the  judge,— the  judge  loses  jurisdiction  so  that  he  cann(» 
erwards  make  an  order  to  punish  for  the  contempt,  query  f  Where  the 
:>ofe  upon  the  question  of  contempt  ^re  closed,  but  no  order  of  committal  is 
ide  for  the  reason  that  the  papers  do  not  show  the  amount  of  the  plaintiff's 
dgment,  and  time  is  given  to  the  plaintiff  until  a  set  day  to  put  in  proof  of 
s  amount  of  the  judgment,  this  is  not  such  an  adjournment  as  that  the 
dge  loses  jurisdiction  if  no  further  proceedings  are  had  on  the  set  day.  A 
rty  oommitted  for  a  contempt  will  not  be  discharged  for  a  mere  irregularis 
the  proceeding  in  the  course  of  which  his  committal  was  made,  if  the  cfil* 
r  had  jurisdiction.  Where  in  the  course  of  supplementary  proceedings  an 
der  is  made  reauiring  the  judgment  debtor  to  show  cause  why  he  should 
•t  be  punished  tor  contempt  in  violating  the  order  for  his  examination,  the 
risdiction  to  commit  is  derived  from  the  original  order  in  which  the'  pro- 
edings  are  founded,  not  from  the  order  to  show  cause  why  the  party  should 
•t  be  punished  (Myers  y.  Janes,  8  Abb.  801 ;  Reynolds  v.  MeElhone,  20  How. 
*)• 

f.  The  non-imprisonment  act  does  not  apply  to  a  judgment  debtor  in  supple- 
Bntary  proceedings,  in  contempt  for  not  complying  with  an  order  to  pay  the 
idgment  and  costs  (T?ie  People  y.  KeUy,  22  How.  809). 

g.  Where  a  partj  disobeys  an  order  for  the  payment  of  money,  the  precept 
commit  issues  directly  (The  People  v.  King,  9  How.  97). 

A.  An  order  to  pay  a  sum  in  satisfaction  of  the  judgment,  is  an  order  to  pay 
thejudgment  creditor  (ii). 

i.  Whether  an  order  dischar^g  a  party  from  an  attachment  for  contempt 
appealable  ( id).    Query. 

;'.  In  Kings  county  must  the  commitment  be  to  the  penitentiary  or  the 
►unty  iail  ?  (Re  Cavanagh,  10  How.  27). 

k.  Liability  of  sheriff  for  escape  of  prisoner  committed  until  a  fine  is  paid 
'M)sey  y.  Orser,  4  Bosw.  891). 

L  An  order  adjudging  a  party  in  contempt  must  be  entered  before  an  appeal 
m  be  taken  from  it  (MarAaU  v.  Francisco,  10  How.  147). 
See  note  to  §  297. 
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TITLE  I. 
0/  the  costs  in  OivU  AcUana. 

Bmiaois  808.    Existing  staUttes  re^alatiiig  costs  repealed. 

801    Costs,  when  allowea  of  course  to  the  plaintiff;  oosts  ^ 
several  actions  brought  on  one  instrument 

805.  Costs,  when  allowed  of  course  to  the  defendant. 
800.    Costs,  when  allowed  to  either  party,  in  the  di8creti( 

the  court. 
807.    Amount  of  costs  allowed. 

806.  Allowance  in  addition  to  costa 

809.    Allowance,  how  computed.     Di(&calt  and  extraor^ 

cases. 
310.    Interest  on  verdict  or  report,  When  allowed. 

811.  Costs,  how  to  be  inserted  in  Judgment    A<!Uti8tment 

terlocutory  costs. 

812.  Clerk's  fees. 

813.  Referee's  fees. 

814.  Costs  on  postponement  of  trial 

815.  Costs  on  a  motion. 

816.  Costs  against  an  infant  plahitifL 

817.  Costs  in  an  action  by  or  against  an  executor  or  admii 

tor,  trustee  of  an  express  trust,  or  a  person  expreod 
thorized  by  statute  to  sue.    Security  for  coats. 

818.  Costs  on  review  of  a  decision  of  an  inferior  court  in  i 

cial  proceeding. 

819.  Costs  in  actions  oy  the  people. 

820.  The  like. 

821.  Costs  against  asflSgnee  of  caoie  of  actlan,  after  a 

brought 

822.  Costs  on  a  settlement 

§  803.  [258.]    Fee  biU  abolished. 

AH  Btatntes  establishing  or  regnlating  the  costs  or  fee 
attorneys,  solicitors,  and  counsel  in  civil  actions,  and  all  e 
ing  rules  and  provisions  of  law,  restricting  or  controlling 
right  of  a  party  to  agree  with  an  attorney,  solicitor,  or  coui 
for  his  compensation,  are  repealed ;  and  hereafter  the  mea 
of  such  compensation  shall  be  left  to  the  agreement,  exprec 
implied,  of  the  parties.  .But  there  may  be  allowed  to  the 
vailing  party,  upon  the  judgment,  certain  sums  by  way  oi 
demnity,  for  his  expenses  in  the  action ;  which  allowances 
in  this  aet  termed  eosTs. 
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a,  Formarnile»a«tooostiatarogat0d.^The  code  hu  estobliiAied  rota 
Bgalating  costs,  which  supersede  all  fbrmer  rales  upon  the  sabject,  and  these 
rovisions  apply  as  well  to  appeals  as  to  original  suits  {Mantffom&rp  Co,  Bk.  t. 
\Uiany  OUy  Bk,  3  Selden,  465).  This  prov&ion  has  not  repealed  (2  R  S.  618, 
3),  as  to  costs  in  action  on  trespass  on  land  ( Utter  y.  Oijford^  35  How.  389). 

h.  Costs,  when  a  debt — Coats  do  not  become  a  debt  against  a  party  to  an 
ction  untU  judgment  ( Warfield  y.  WaUUm,  30  Barb.  396). 
e.  Costs  in  actions  &o.  against  Mayor  &o.  of  New  Torlc^iln  actions 
r  special  proceeding  against  the  Mayor,  Alderman  and  Commonalty  of  the 
ity  of  New  York,  if  the  plaintiff  recover  judgment,  "  he  shall  recoyer  full 
kxable  costs,  without  regtird  to  the  amount  of  judgment"  (Laws  1860,  ch, 
r9,§2). 

d.  Sorrogates'  oourts. — These  proyisions  did  not  apph^  to  costs  in  Surro- 
Oes*  Courts  until  the  amendment  of  section  318  in  1862  [Devin  y.  PatMf^  26 
ow.  5 ;  26  N.  T.  441;)  nor  to  costs  on  appeal  firom  surrogate's  decree  {Broch- 
ay  yJeweU,  16  Barb.  590 ;  see  now,  g  318,  and  in  note  to  Sup'me  Court  Rule  44)» 

e.  Costs  in  federal  oonrta—This  section  does  not  affect  the  <^uestioa  of  costs 
:  the  federal  courts.    See  1  Blatch.  C.  C.  R,  647,  650. 

/.  Costs  as  between  attorney  and  client. — Costs  as  adjusted  under  tha 
Kle  are  not  the  measure  of  compensation  for  the  seryices  of  the  attorney,  in 
I  action  between  himself  and  his  client  to  recoyer  compensation  for  such  ser- 
oes.  In  such  an  action,  the  attbmey  must  proye  the  yalue  of  his  seryioea 
}arr  y.  Mair^t,  1  HUton,  498). 

g.  The  taxable  costs  are  primafacie  the  measure  of  the  attorney's  compel- 
ti«i  (K^man  v.  Dtrrflinger,  19  How.  153 ;  12  Abb.  827,  note).  Where  the  at- 
raey  and  client  differ  as  to  the  amount  of  compensation  agreed  to  be  paid^ 
'  as  to  the  yalue  of  the  senrices  rendered,  a  compulsory  reference  cannot  ba 
dered  {Fox  y.  Fbx,  24  How.  409).  See  Attametfi  Hen  and  note  to  %  271, 
nnpuisary  r^erenee. 

h.  Agreements  as  to  oompensation  to  attorneys. — This  section  is  sup- 
wed  to  haye  so  far  repealed  the  proyisions  of  the  revised  statutes,  prohibit- 
g  an  attorney  buying  causes  of  action  to  sue  thereon,  as  to  make  it  lawful 
r  a  party  to  agree  with  an  attCmey  to  give  him  a  portion  of  a  demand,  if 
id  when  recovered^  in  consideration  of  his  bringing  suit  for  the  recovery  of 
ch  demmd(8aaerlee  y.  Fraeer,  2  Sand.  141 ;  B&Mddet  v.  Sluari,  23  Barb.  420). 
i  Barry  y.  WhUrwy  (1  Code  Rep.  N.  S.  101 ;  8  Sand.  696),  the  superior  court 
id,  **  We  do  not  think  the  court  is  deprived  of  the  power  of  looking  into 
rangements  between  attorney  and  client ; "  and  a  reference  was  ordered  to. 
quire  if  the  amoont  received  by  the  attorney  was  excessive,  and  on  the  referea, 
porting  that  it  was,  the  attorney  was  ordered  to  refhnd  a  portion  of  tha 
nount  received ;  and  see  E<uUm  v.  8mi1h  (1  £.  D.  Smith,  318) ;  WUde  v^  Joel 
5  How.  329) ;  8Um  y.  HamUn  (11  id,  452). 

i  Snbatitation  of  attorney.— ^ee  BuU  12,  post.  The  court  in  the  absence 
any  agreement  as  to  the  amount  of  costs,  will  not  order  a  substitution  of 
L  attorney  on  payment  of  the  taxed  costs  only,  but  will  allow  the  attorney 
ch  further  compensation  as  under  the  circumstances  is  proper  (Oreffier  t. 
heeebrough,  25  How.  200).  On  the  substitution  of  an  attorney  where  the  at- 
mey  alle^  that  subsequent  to  the  judgment,  his  client  assiped  it,  with  a 
ew  to  deieat  the  attorney's  lien,  the  attorney  may  have  a  reference  to  ascer- 
in  his  lien  on  the  judgment  for  taxed  costs,  without  prejudice  to  his  risht  as 
lainst  the  assignee  (BtefumLson  v.  Brooklyn  BaUroad^  24  How.  331 ;  and  note 
page  480;  15  Abb.  342  note), 

),  Costs  in  certain  actions,  where  damages  claimed  do  not  ezoaed 
500.— The  marine  court  of  the  citjf  of  New  York  has  jurisdiction  "  of  actions 
'  assault  and  battery,  &lse  imprisonment,  malicious  prosecution,  Ubel  and 
mder,  where  the  damages  claimed  do  not  exceed  $500 ;  and  the  costs  of  all 
ch  actions  when  prosecuted  in  any  other  court  of  the  dty  of  New  Tork, 
e  limited  to  the  amount  which  would  have  been  recovered  in  said  marios 
>urt,  if  prosecuted  therrin,  but  in  no  sack  action  shall  the  costs  exceed  tka 
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action  to  reooTer  his 

12  Abb.  824;  Bobins 
460 ;  see,  however,  M 

13  Abb.  837 ;  Garpem 
Aekerman  y.  Acker rm 
y.  Nw>,  18  How.  189) 

a.  As  agaioBt  bis  cl 
apply  the  proceeds  t( 
Buffalo  R  R  Co.,  12 
conseni  of  his  client, 
client  cannot  release 
Urn  y.  Bart,  20  How. 

b.  The  attorney  ca 
ci  his  lien  after  the  1i 
Aekerman,  14  Abb.  2i 
has  been  paid  after  a 
lien  by  a  proceeding 
yestigate  the  attome} 
{MTOoeedings,  and  pro< 
each  a  motion  (De  Ch 

6.  A  motion  made  i 
the  satisfaction  to  enl 
How.  153;  88  Barb.  5 

d  The  attorney  cai 
9d8oftheCk)de  {Ea» 
g2O8,a7)t0Xbuthema 
oot  notice  of  any  lien 
Fox,  24  How.  409). 

e.  The  attorney's  li 
Judgment  obtained  I 
Abb.  229);  but  also  U 
payment,  includingtl 
12  Abb.  825,  9U?te;^ 
matter  of  the  action  f 
flinger,  19  How.  158 ; 
fiiey  are  received,  or 
Hariow,  5  How  847).  . 

/.  Where  an  action 
owned  bv  the  plaintil 
against  me  plamtiff,  t 
be  let  in  to  obstruct  t 
menu  {Martin  v.  Kan 
Ely  V.  Cook,  9  Abb.  8( 
The  attorney's  lien  w 
y.  Oarrieon,  4  Paige,  ( 
Baesett,  4  How.  168 ; 

g.  Effect,  of  aesignn 
ney's  lien  for  costs  (C 
Judgment  to  the  atto: 
ence  over  the  adverse 
and  see  Fergueon  v.  B 

A.  Query:  Whethe 
New  York  Maxine  Cc 

t.  Semble,  the  atton 
sum  a^ed  by  his  cli 
eon  y.  Brooklyn  R  R, 
erman,  11  Abb.  256 ; 
How.  16;  Booney  v 
Ayer,  9  Abb.  220;  < 
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MEMMnt  to  Iw  iwxr^WhMl,  d«pefld  ii]»off  fhe  Mititkffy  pmtirtonlritt  f<to<)t  wtat 
tfa^  eode  Wa0aiadl6d'^x<9op€  in  re)a^<m  to  thoee  Boose^itieiit  pi^octfedingA  t6 
which  the  code  may  apply  (Rich  y.  Eussan,  1  Daer,  617).  In  an  eqnity  suit 
conuneoced  before  the  code,  and  continued  after  it  took  effect,  ooeta  are  to  be 
taxed  under  the  rules  which  prevailed  before  the  code,  as  to  all  proceedingi 
^oept  app^tls  (Trawr  y.  if^,  4  Abb.  858 ;  but  see  note  to  g  311). 

a.  Doable  ccat&— This  section  has  not  abolished  the  right  to  double  co0(a 
fliyra  by  the  revised  statutes  (Bartle  y.  Oilman,  17  How.  1 ;  18  N.  T.  300). 
Doable  costs  are  allowed  only  in  cases  of  verdict,  demurrer,  nonsuit,  nonjproa, 
or  discontinuance ;  and  a  report  of  referees  is  not  within  the  statute  (19  Wend. 
235 ;  CaOUru  v.  WOUams,  1  Ck>de  Rep.  N.  S.  53 ;  Calkim  v.  Brandj  {ib.);  contra, 
TiUou  v.  9pa/rk»,  0  How.  466).  What  defendants  entitled  to  double  costs  (Foa- 
Bergen  v.  Acldes,  21  How.  314).  A  public  officer  proceeded  against  by  man- 
damus is  entitled  to  double  costs,  if  he  succeeos  (The  Pieop&  v.  CoSime,  20 
How.  878).  The  provisions  of  the  revised  statutes  as  to  double  costs  do  not 
apply  to  actions  of  an  equitable  character  (Taaki  v.  Schmidt,  25  How.  840)k 
Wnere  judgment  is  obtained  against  a  defendant  sued  as  a  public  officer  in  a 
Justice's  coiu^  and  on  appeal  to  the  county  court  the  iudgment  is  reversed^ 
and  the  Judgment  of  the  county  court  is  affirmed  in  the  supreme  court,  held 
the  defendant  was  entitled  to  double  costs  in  the  supreme  court,  but  not  m  the 
county  court  (Whedoek  v.  BbtchkiM,  18  How.  468). 

b.  A  public  officer,  otherwise  entitled  to  double  costs,  waives  his  right  to 
such  coto  by  uniting  in  a  defence  with  a  party  not  entitled  to  such  co^  {Brad- 
U^  v.  Fa^,  18  How.  481). 

d.  Trabia  ooata--(see  Walker  v.  Bumham,  7  How.  55). 

c.  Doable  oo«t8  on  appeal— {see  Dexter  v.  Adame,  4  How.  867 ;  2  Denio, 
646). 

d.  Married  woiaan.-— If  a  married  woman  who  is  plaintiff  in  aa  action  for 
acMvorce  discontuiues  it,  or  is  defeated,  her  husband  is  not  liable  to  her  attor^ 
nevs  for  the  costs  of  the  action  {PhMp9  v.  ainmom,  11  Abb.  287).  As  to 
collecting  costs  against  a  married  woman  prior  to  the  recent  statutory  enaot- 
ments,  on  the  subject,  see  Thama*  v.  Tkorrum,  (18  Barb.  149) ;  ValmtMie  y.  MiddU^ 
Urn  (11  Ir.  £q.  R  280). 

e.  Ina61ventand<Hsaolyd  inanranoe  oompanies.— Costs  under  law  of 
1862,  p.  743,  to  facilitate  the  closing  up  of  insolvent  and  dissolved  mutual  inra- 
roDce  companiee  (Bang$  v.  BaiiOy  24  How.  487). 

/  No  ivsriadlotunL — On  dismiseing  an  action  for  want  of  jurisdiction  the 
court  may  render  a  judgment  for  costs  (MeMahon  v.  Mt^L  Ben.  In$.  Co,,  3  Bosw. 
644;  8Abb.297;  12  id  28;  iTt^  v.  i^TOJe,  86  Barb.  242 ;  (hmberland  Goal  €h,, 
y.  Eoiffman  /Sitoam  GboJ  O?.,  89  Barb.  16 ;  80m2.  159;  20  How.  62;  15  Abb.  78; 
eonira,  Harriott  v.  N.  J,  R.  R.,  8  Abb.  284 ;  Strader  v.  Graham,  18  How.  U.  8. 
Rep,  602 ;  and  see  QormlyY.  Mclntoth,  22  Barb.  271). 

g.  Coninxm  i^eas  ooats. — The  distinction  which  formerly  existed  between 
the  rate  of  costs  in  certain  cases  in  the  New  York  common  pleas  and  the 
Suprefne  Court  is  abolished  by  the  Code  (Smith  v.  Keeter,  8  How.  55). 

h.  MaMokpm  tre0paaa.~The  section  of  the  revised  statutes  which  provides 
for  costs  in  actions  of  trespass  certified  to  have  been  malicious  is  repealed 
{Smith  v.  Keeler,  8  How.  65;  see  Utter  v.  Oifford,  25  How.  289;  Ashle^y,  Mar- 
$MM,  19  How.  110). 

i  Foroible  entry.-— Costs  injproceedings  for  forcible' entry,  &c  may  t)e  reg- 
^ated  by  the  supreme  court  (I%e  People  v.  Totonaend,  6  How.  178). 

J.  Seoosity  for  ooatSw — The  provisions  of  the  revised  statutes  (2  B.  8. 620) 
are  still  in  force  (2  Sand.  682;  16  Abb.  259)  and  are  as  foUow : 

§  1.  When  a  suit  shall  be  commenced  in  any  court— 

1.  For  a  plaintiff  not  residing  within  the  Jurisdiction  of  such  court ;  or  for 
several  plaintiff^  who  are  all  non-residents;  or, 

2.  For  or  in  the  name  of  the  trustees  of  any  debtor ;  or, 

8.  For  or  in  the  name  of  any  person  being  insolvent,  who  shall  have  been 
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«.  Thedeflsndaiits  eaniiot  appe 
statute  reooires  only  one  bond  a 
all  the  defendants  (Ltfltokk  ▼.  Ci 

b.  Where  a  defendant,  after  se 
and  before  the  day  on  which  he  ] 
has  been  hied;  with  a  copy  of  th 
coontermand  his  notice ;  if  he 
costs  (MickUthwUte  y.  BhodM,  4  1 

c.  "Wlien  secnrity  will  be  ord 
grant  an  order  for  security  for  ( 
dd»r,  1  Denio,  628;  Florence  v.  E 
478).  The  plaintiff  cannot  be 
mitted  to  prosecute  la  forma  pa\ 
quired  to  file  security  for  costs  (J 

d.  Where  there  are  seyeral  pi 
for  costs  only  where  all  of  them 
tiffii  is  a  resident,  the  defendant  i 
pears  such  resident  plaintiff  is  1 

€,  A  plaintiff  who  resides  out  < 
court  of  that  city,  may  be  reqi 
Oomnn,  2  Sand.  682 ;  Blosaom  y. 
Abb.  326).  And  where  the  plai 
residetl  in  the  county  of  Cayuga 
qnently  assigned  the  demand  in 
and  this  fact  was  set  up  in  op] 
Campbell,  J.,  decided  that  secur 
shendy  1  Sand.  644,  in  note ;  2  C 
sident  of  the  state  who  is  plaint! 
for  the  city  and  county  of  New 
the  ground  that  he  is  90t  a  res! 
\Boi>b  y.  Macdonald,  12  Abb.  218] 

/.  A  plaintiff  who  was  a  non 
Hon,  is  not  excused  from  filing 
wards  becomes  a  resident  (AmU 

^.  As  to  requiring  security  wl 
joes  out  of  the  state  { Garwood  y 

A.  A  non-resident  plaintiff,  ne 
Vate  must  giye  security  for  costs 

i,  A  temporary  absence  of  the 
curity  for  costs  (2  Wend.  268 ;  A 
Is  not  temporary  (2  Wend.  268 ; 

j.  A  non-resident  plaintiff,  in 
claim  and  deliyery,  and  gaye  th 
a  return  of  the  goods, — held  ths 
rity  (Gf<jfcA  V.  ^rwoiy,  7  Abb. 
contra,  see  Wiseonrin  Ins,  Co,  Bt 

h  A  suit  must  be  commence 
entitle  the  defendant  to  securitv 
4  How.  93).  And  where  a  husb 
defendant  was  held  not  entitle 
was  appointed  and  named  in  thi 
But  in  a  subsequent  case  it  was 
plaintiff  Ruing  with  other  plaint 

Sonsible  person  or  not,  may 
roeck  y.  Beynold$,  18  How.  46S 
the  creature  of  the  court  and  u: 
glye  security  or  not    Wlien  ap] 
quired  unless  when  the  statute  i 
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tiff,  it  wovkl  be  ivqoinid  or  sot,  toeorang  lo  tfc»  dreumgiibuoai  of  tlt^  cme  " 
(T^Imnm  ▼.  jnkoma«4 18  Barb.  10(^  A  sabotitutttd  next  fHtind  most  give  Men- 
rity  for  costs  {Oolden  v.  Hiukku,  8  Edw.  Oh.  R  all). 

A.  Where  the  plaintiff  reoovered  judgment  on  demnrrer,  and  the  defendant 
appealed  to  the  general  term  porsaant  to  section  848,  without  siring  seeorHy, 
and  afterwards,  and  pending  the  appeal,  remoyed  flrom  the  Sole,— the  plafai- 
tifi^  the  respondent,  moved  that  Uie  defendant,  the  appellant,  give  security  for 
costs ;  for  by  the  appeal  he  became  plaintiff  in  error,  and  was  a  non-resioent 
Shankland,  J.,  denied  the  motion  {/ohiuon  y.  T6oman$^  8  How.  140). 

b.  A.  foreign  goyemment,  suing  in  a  court  of  this  State,  may  be  required  to 
giye  security  for  costit  {RfpubUe  of  Mmoo  y.  ulrmn^eiM,  8  Abb.  470). 

«.  Foreign  Corporation.~A  foreign  corporation,  before  commendng  an 
action,  should  file  security  for  costs  (2  R  S.  457,  §  1 ;  stUl  in  force,  10  How. 
1).  Omitting  to  do  so  is  an  irregularity  only,  which  can  at  any  time  be  cured 
^  filmf  security  (BankofMiekigan  y.  Jemtp,  19  Wend.  10;  JFVsm  ^  Br^oki 
PaptfrWirkBY,  WSUOi,  l'4Abb.  119).  In  that  case  security  was  filed  after  noticeof 
motion  to  set  aside  the  prooeedm^ft  for  irregularity.  The  court  held  it  to  be 
In  time,  and  denied  the  motion.  Wliether  a  receiyer  bf  an  ins(riyent  corpora- 
tion who  is  plaintiff  shall  give  security  for  costs*  is  within  the  discretion  of 
the  court  (Brif^  y.  Vandenburgh,  22  K.  Y.  467). 

d  An  order  at  special  term  denying  a  motion  to  dismiss  the  oomplaiirt  on 
the  ground  that  the  plaintiflb,  a  foreign  corporation,  had  omitted  to  file  seeit- 
rhy  for  costs,  is  not  appealable  (Tytwis  and  Lock  Hawtn  R  R  €h,  y.  Schick, 
18  How.  275). 

A  Where  the  appellants,  a  foreign  corporation,  gaye  notice  of  appeal  under 
seeMon  826,  without  giving  security  or  obtaining  any  order  on  the  subject,  the 
respondents  moved  for  an  order  that  the  appellants  (the  plaintifib)  file  security 
for  the  costs.  The  motion  was  denied  (Steam  Na/cigation  Co,  v.  Weed.  8 
How.^). 

J'.  A  Judgment  by  defhult  in  &yor  of  a  foreign  corporation  will  not  Iw  set 
de  for  a  &iiure  to  file  security  for  costs  before  commencing,  or  during  tie 
pendency  of  the  action  (Merchanii  Bank  v.  JfiZb,  8  £.  D.  Smith,  210). 

g.  Where,  in  a  suit  by  a  foreign  corporation,  the  plaintlft  have  once  put  in 
the  security  for  oosts  required  by  statute,  they  cannot  bo  ordered  to  file  n^ 
securityv  although  the  sureties  on  the  original  undertaking  become  insoiyetit 
{Qartford  Quarrv  Co.  v.  BfmOehn,  4  Abb.  460;  fikUer  Bcuii  y.  Sturdg,  18  Abb. 
224;  21  How.  486;  B<meherr.  Pia,  14  Abb.  1 ;  see,  however,  Bridgm  y.  Om- 
Jield,  2  Edw.  Oh.  R  208). 

h.  Seouzity,  when  to  be  damandecU-It  has  been  supposed  that  the  deftll- 
dant  may  demand  security  at  any  time  before  Judgment  (1  Edw.  Oh.  R  450) ; 
and  such  appears  to  be  the  view  taken  in  the  supreme  court  {Boifee  v.  Bolst,  8 
How.  495 ;  Abbott  v.  dmiih,  i&.  468;  Butler  v.  Wood,  10  ib,  814);  but  in  the 
'superior  court  a  different  rule  prevails.  Thus,  in  Florence  v.  Bulld^  (1  Duer, 
705),  decided  by  Bosworth,  J.  and  approved  on  consultation  with  the  other 
Judges,  the  motion  was  not  made  until  after  the  cause  had  been  referred  and 
noticed  for  hearing;  and  it  did  not  appear  that  there  was  any  reason  for 
making  the  motion  other  than  such  as  existed  and  was  known  to  the  defendant 
at  the  time  of  the  commencement  of  the  action :  it  was  held  that  the  motion 
had  been  unreasonably  delayed,  and  it  was  denied.  And  when  the  motion  was 
not  made  until  after  the  cause  had  been  severid  times  noticed  for  trial  by  the 
defendant  himself;  it  was  held  the  defendant  had  waived  his  right  to  demand 
security  for  costs  (8wan  y^  MatthewSy  8  Duer,  618).  Whenever  such  a  motion 
has  been  unreasonably  delayed,  the  granting  It  rests  In  the  sound  discretion 
of  the  Judge  (lb.  See  FBom  y.  (Mpeke,  18  Abb.  487;  Bout^ier  y.  Pfo,  14 
Abb.1). 

i.  In  a  previous  case  In  the  superior  court,  where  there  had  been  a  de&ult 
and  Judgment,  and  the  latter  stood  as  security,  the  defendant,  after  belnff  let 
in  to  defend,  moved  for  security  fbr  costs,  and  the  motion  was  granted  (Gard- 
ner y.  KeUVy  1  Oode  Rep.  120;  2  Sand.  6^;  and  in  that  court  it  was  held  that 
a  noft-retident  pUilntiff,  assignee  for  the  benefit  of  creditors,  may  be  ordered  to 
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tif% pecmity  for «paMil^fter Jnitoaent agi^nst liim and  after. he  has  appealed 
Irom  sach  iudgvaeaX  {Bann^  wTBlringer,  4  Boew.  668). 

0.  It  was  held  by  Mitchell,  J.  in  Abbott  y.  Smith  (8  How.  468);  that  an  order 
for  securitT  for  costs  might  be  made  after  defendant's  time  to  answer  had  ex- 
pired but  before  Jod^fment  was  entered. 

«L  After  a  decision  oyerruling  a  demurrer  to  the  complaint  with  leave  to  the 
defendant  to  answer  on  payment  of  costs,  the  defendant  is  not  in  a  condition, 
at  least  until  by  payment  of  costs  he  has  put  himself  in  a  position  to  be  permit^ 
ted  to  answer,  to  require  the  plalntiiT  to  file  security  isr  costs  (Butkr  t.  Wood, 
10  How.  814). 

d.  The  moti<m  should  be  made  so  as  not  to  improperly  delay  t2ie  plaintiff  in 
the  prosecution  of  his  action,  or  the  motion  will  be  denied  with  costs  (6  Hill, 
28^. 

«.  Fonn  of  ttks  order.— When  the  application  is  to  a  Judce  at  ahambcsa.  tlM 
order  should  be  in  the  altematiye,  requiring  security  to  be  fSed  in  twenty  aays, 
or  that  the  plaintiff  show  cause  why  such  security  should  not  be  filed,  at  the 
next  special  term  thereafter,  with  a  stay  of  proceedings  in  the  mean  time ;  if 
made  otherwise  it  might  be  irregular  (Bromon  y.  Freeman^  8  How.  888 ;  Oad- 
<Mi^ y.ifaniiM^,  10  Abb.  d71 ;  il How.  88;  OoUy,  WiMir,  12  Abb.  888). 

/.  ZSffoct  of  the  order.— -An  order  requiring  plaintiff  to  file  security  for 
c(»ts,  and  stayi^ff  his  proceedings  until  the  security  shall  be  filed,  and  the 
sureties  justi^,  does  not  operate  as  an  extension  of  the  time  to  answer  ( WhUe 
V.  Smith,  16  Abb.  109,  ^ufte). 

g.  Alter  an  order  to  file  security,  or  show  cause,  with  a  stay  of  proceeding 
in  the  mean  time,  the  de£sndant  cannot  move  to  dismiss  the  complaint  for 
want  of  prosecution  of  the  action,  because  plaintiff  did  not,  pending  the  stay, 
notice  the  cause  for  trial  (MiiU  y.  Chapman,  1  How.  102). 

A  When  a  non-resident  plaintiff  giyes  notice  of  an  application  to  the  court 
(as  for  the  appointment  of  a  receiyer),  and  before  the  time  for  making  the 
motion  the  defendant  obtains  an  oroer  staying  plaintiff's  proceedings  until 
security  for  costs  is  filed,  the  motion  cannot  be  made  until  such  security  is 
giyen  {PHm  y.  JWte,  6  Paige,  44). 

i.  The  bond— «aretiea.— The  bond  for  security  for  costs  need  not  folLow 
the  precise  words  of  the  statute,  but  it  will  be  sufiScient  if  equally  &yorable 
to  the  defendant  {SmUh  y.  IforwjU,  2  (3ode  Rep.  14).  It  may  be  executed  by 
the  sureties  alone,  without  the  plaintiff  (1  How.  101).  One  surety  issufident, 
and  the  plaintiff's  attorney  may  be  the  surety  (4  Sand.  Ch.  R  48^ 

j.  The  penalty  of  the  bond  is  to  be  at  least  |250,  and  may  be  required  in 
such  larger  sum  as  the  court  or  judge  may  deem  proper  (L^fimck  y.  OHnUm, 
26  How.  26).  But  as  a  general  rale,  the  defendant  will  not  be  allowed  to  haVe 
the  security  increased  over  ^50  (1  How.  146 ;  LefUoick  y.  CUnUm,  26  How. 
26).  And  when  a  bond  is  given  in  the  lowest  sum  the  statute  prescribes,  and 
the  defendant  does  not  object  to  it  within  twenty  days,  the  court  will  not  en- 
tertain a  motion  to  increase  the  amount  of  security  (CcuttdUino%  y.  JonM,  4 
Sand.  679).  The  bond  must  be  proved  or  acknowledged  in  like  manner  as  a 
deed  ot  real  estate  (Rule  6)  {(JoU  y.  Wheder,  12  Abb.  888).  If  the  sureties  are 
excepted  to,  they  must  Justify,  although  they  may  have  made  an  affidavit  of 
sufficiency,  a  copy  of  which  has  been#crvea  with  the  bond  {Id,  Rt  FauUenmr^ 
4  Hill,  80;  Bronson  y.  Freeman,  8  How.  498).  ^  If  the  bond  is  executed  by  two 
suretiesLand  the  sureties  are  excited  to,  it  is*  sufficient  for  one  to  justify  {Big' 
gim  v.  WiUiams,  2  Duer,  678).  This  applies  to  all  cases  of  an  order  requiring 
security  to  be  filed,  if  the  order  does  not  specifically  require  more  than  one 
surety.    {lb), 

k.  In  BroMOfi  y.  ^^reeanan,  (8  How.  498),  the  summons  was  served  January  10. 
On  January  ^7,  the  defendant  obtained  [ex  parte]  and  served  an  order  of  a 
^9*^7  i^^is^  requiring  the  plaintiff  to  file  security  for  costs  within  twen^ 
dw^     \)a  Jf^utary  8l,  the  detendant  obtained  from  the  same  judge,  and 


Digitized  by 


Google 


590  sBouxrrr  roK  ooe^'  [§  308.- 

terred,  an  order  that  the  defendant  have  time  to  answer  trntfl  ten  days  alter 
the  plaintiff  has  filed  secnritiee  for  coets,  and  the  sureties,  if  excepted  to,  have 
justified  and  the  notice  of  such  justification  nyen.  On  April  18,  the  plaintiff 
filed  a  bond  as  security  for  costs,  with  an  afiSoaTit  of  justfncation,  and  serred 
a  copy  of  the  bond  and  affidavit  on  the  defendants  attorney.  On  April  2d, 
the  defendant  served  notice  of  excepting  to  the  sureties.  No  notice  of  justifi- 
cation was  subsequently  served,  and  on  May  17  the  plaintiff  entered  judgment 
as  for  want  of  an  answer.  The  defendant  moved  to  set  adde  the  ju'lgment 
for  irrregularity.  The  court  held  that  both  parties  had  been  irregular,  and 
ordered  the  Judgment  set  aside.  The  defendant  was  irregular  in  not  taking 
the  order  to  file  security  in  the  alternative.  But  the  order,  although  irregular, 
could  not  be  disregarded;  and  the  plaintiff,  not  having  moved  to  set  it  aside, 
ought  to  have  complied  with  it ;  and  this  he  did  not  ao.  "  He  should  have 
obtained  a  new  affidavit  from  the  surety,  after  receiving  notice  of  the  excep- 
tion, and  have  served  a  copy  of  that  affidavit  on  the  defendant*s  attomev. 
Until  that  was  done  the  ten  oajrs,  allowed  by  the  order  of  January  31st,  did 
not  commence  to  run." 

a.  If  the  surety  becomes  insolvent,  the  plaintiff  cannot  be  required  to  eob- 
stitnte  another  in  his.  place  (see  arUe,  p.  5^  g), 

h.  Queiy^  whether  where  one  of  several  defendants  appeared  and  procured' 
a  bond  to  be  filed,  any  other  defendant  can  except  to  the  sureties,  or  move  to 
enlarge  the  penalty  of  the  bond  (L^wick  v.  CUnion^  26  How.  26). 

6.  Effect  of  omitting  to  file  security. — If  the  piaintiff  neglect  for  an  un- 
reasonable time  to  file  security  after  an  order  for  him  to  do  so^he  defendant 
may  move  for  judgment  for  a  dismissal  of  the  complaint  (12  Wend.  295;  19 
ib.lO;  ^id.2(A;  Boyeey.  BateB,  8  How.  496). 

.  dL  "Waivar  of  order.~The  defendant  waives  an  order  for  staying  the  pro- 
ceedings until  securi^  for  costs  are  given,  by  putting  the  cause  on  the  calen- 
dar (2  Edw.  Ch.  R.  494 ;  Boyee  v.  Boies,  8  How.  496). 

e,  Uabflity  of  attorney  for  oosta— In  Bayea  v.  Bain  (8  How.  4S^,  the 
pluntiff  was  a  non-resident  at  the  time  of  the  commencement  of  the  action ; 
after  issue  joined  and  after  the  county  of  trial  had  been  changed,  an  order  was 
made  on  the  defendant's  motion  requiring  the  plaintiff  to  file  securitv  for  costs 
within  forty  days,  and  staying  his  proceedings  in  the  action  until  such  security 
was  filed.  No  security  was  filed,  and  after  the  expiration  of  the  foity  days 
limited  by  the  said  order,  the  defendant  noticed  the  cause  for  trial ;  and  the 
plaintiff  not  appearing  when  the  cause  was  called,  the  defendant  moved  to 
dismiss  the  complaint  The  motion  was  granted,  and  judgment  entered  for 
the  defendant.  The  defendant  demanded  payment  of  the  plaintiff's  attorn^ 
of  the  amount  of  the  judgment,  $81  60,  and  $10  costs  adjudged  against  the' 
plaintiff  on  a  motion  m  the  action.  The  costs  not  being  paia,  the  defendant 
moved  for  process  against  the  plaintiff's  attorney  to  compel  payments  The 
court  made  an  order  that  the  plaintiff's  attorney  should  pay  the  amount  of 
the  judgment  and  interest,  the  $10  awarded  on  the  previous  motion,  and  $10 
for  the  costs  of  the  motion  then  before  the  court,  not  exceeding  in  the  whole 
$100. 

/.  The  attorney  for  a  non-resident  plaintiff  is  only  liable  for  the  costs  in 
cases  where  the  plaintiff  is  a  non-resident  at  the  time  of  the  commencement  ot 
the  action  and  not  where  he  becomes  a  non-resident  pending  the  action.  And 
therefore  in  order  to  compel  payment  oLcosts  by  the  attorney  it  must  be  made 
to  appear  affirmaUvdy  that  the  plaintiff  was  a  non-resident  at  the  time  the 
action  was  commenced  {MtAr  v.  Brmon,  9  How.  270) ;  and  the  plaintiff's  attor- 
ney by  continuing  the  action  after  the  plmntiff  becomes  a  non-resident,  does 
not  render  himself  liable  for  the  costs  incurred  subsequent  to  the  time  when 
the  plaintiff  became  such  non-resident  (Long  v.  HaU^  1  Code  Rep.  N.  B.  115 ; 
8  Sand.  729). 

g.  Action  on  bond.~If  the  plaintiff  fail  in  his  action,  and  the  defendant's 
costs  are  not  paid  according  to  the  condition  of  the  bond,  the  defendant  may 
commence  an  action  on  the  bond  as  a  matter  of  course,  and  without  applying 
to  the  court  for  leave  (Higlay  v.  Bdbin,  7  Wend.  '482).   Bnt  beibre  commendng 
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an  acUon  on  the  bond,  a  demand  of  the  costs,  of  the  plafaitiffor  his  sureties,  is 
necessary  (5  mu,  87:  IHow.lOO;  i».191;  see  1  Gaines  R  189). 

a,  A  non-resident  plaintiff  gave  security  for  costs  and  had  judgment  against 
him,  firom  wliich  Juc^ment  he  appealed.  Pending  the  appeal  the  defendant 
commenced  an  action  on  the  bona  given  to  secure  the  costs :  held  that  in  such 
a  case  the  course  for  the  plaintiff  in  the  first  aclidn  and  his  sureties  to  pursue 
was  to  move  to  stay  the  proceedings  in  the  action  on  the  bond,  pending  the 
appeal  (  Van  Vleck  v.  aiark,  24  How.  190 ;  88  Barb.  316). 

Bee  the  concluding  sentence  of  §  817,  and  note. 

h.  Municipal  coxporations. — No  costs,  fees,  disbursements  «r  allowance 
shall  be  recovered  or  inserted  in  any  Judgment  affainst  municipal  corporations, 
unless  tlie  claim  upon  which  such  judgment  is  founded  shall  have  been  pre- 
sented for  payment  to  the  chief  fiscal  ofiBcer  of  said  corporation,  before  the 
commencetnent  of  an  action  thereon  (Laws  1869,  ch.  262,  S  2).  This  statute 
applies  as  well  to  claims  for  damages  on  account  of  the  negligence  or  miscon^ 
duct  of  the  city  authorities  as  to  demands  upon  contract  (Hcurt  v.  City  cf  Brook' 
hfn,  86  Barb.  226). 

§  304.  [259.]  (Am'd  1849,  1862.)  When  allowed  qf 
eauree  to  the  plaintiff.  Ooets  of  several  actions  on  one  instru- 
tnent. 

Costs  shall  be  allowed  of  conrse  to  the  plaiutiff  upon  a 
recovery,  in  the  following  cases  : — 

1.  In  an  action  for  the  recovery  of  real  property,  or  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or  is 
certified  by  the  court  to  have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal  prop*^ 
erty; 

3.  In  the  actions  of  which  a  court  of  justice  of  the  peace  has 
no  jurisdiction; 

4.  In  an  action  for  the  recovery  of  money,  where  the  plain* 
tiff  shall  recover  fifty  dollars.  But  in  an  action  for  assault, 
battery,  false  imprisonment,  libel,  slander,  malicious  prosecu- 
tion, criminal  conversation,  or  seduction,  if  the  plaintiff  re- 
cover less  than  fifty  dollars  damages,  he  shall  recover  no  more 
costs  tlian  dair.ages.  And  in  an  action  to  recover  the  posses- 
sion of  personal  property,  if  the  plaintiff  recover  less  than  fifty 
dollars  damages,  he  shall  recover  no  more  costs  than  damages, 
unless  be  recovers  also  property  the  value  of  which,  with  the 
damages,  amounts  to  fifty  dollars,  or  the  possession  of  property 
be  adjudged  to  him,  the  value  of  which  with  the  damages 
amounts  to  fifty  dollars.  Such  value  must  be  determined  by 
the  jury,  court,  or  referee,  by  whom  the  action  is  tried. 

3.  When  several  actions  shall  be  brought  on  one  bond,  re- 
cognizance, promissory  note,  bill  of  exchange,  or  other  instru* 
meut  in  writing,  or  in  any  other  case,  for  the  same  caQse  of 
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actum,  agaiuBt  sdveral  pariiee  who  might  hav«  b^m  joined  as 
defendants  in  the  same  action,  no  costs  other  than  diBburae- 
inents  shall  be  allowed  to  the  plaintiff  in  more  than  one  of  snch 
actions,  which  shall  b^  at  his  election,  provided  that  the  party 
or  parties  proceeded  against  in  snch  other  action  or  actions 
8iiall,  at  the  time  of  the  commencement  of  the  previous  action 
or  actions^  have  been  within  this  State,  and  not  secreted. 

Nate  to  Subdivisian  1. 

a.  Whoa  does  a  claim  of  title  to  real  property  arise  ?— In  Beaton  y. 
Ji^rm  (1  Johns.  146),  it  was  held  that  the  title  came  in  question  when  Hie 
oontroversy  was,  whether  the  defendant  had  a  right  of  way  or  not  over  landa 
admitted  to  be  the  plaintiff's  (2  Caines,  220) ;  where  the  issue  Is.  whether  the 
defendant  has  a  right  by  prescription  to  overflow  the  plaintiff  ^s  lands  {Bustau 
V.  TutMU,  2  Johns.  185).  In  Sing  v.  Annin  (10  Johns.  302),  an  action  of  tres- 
yf^miare  daumm  fregit,  the  defendant  pleaaed  that  the  plaintiff's  fences  were 
msumcient ;  it  was  held  the  title  was  not  i^  question,  ui  Jackgon  v.  BandaU 
(11  Johns.  405),  an  action  for  menie  profits,  after  the  trial  of  an  ^ectment  solC 
it  was  held  that  the  title  did  not  necessarily  come .  in  question.  Title  could 
only  come  in  question  in  case  the  plaintiff  claimed  damages  for  occupation 
prior  to  the  time  of  the  demise  alleged  in  the  declaration  in  the  ^ectment 
suit  See  Brawn  v.  8cqfield  (8  Barb.  230) ;  and  in  Tunmd(ff  v.  Lawyer  (3  Cow. 
882)  it  was  held  it  was  not  sufficient  that  the  plaintiff  offerSi  evidence  pertinent 
lo  the  question  of  title.  In  Huhbd  y.  Boehester  (8  Cow.  116),  in  trefpass  on 
fO»2d  And  unoccupied  lands,  on  the  trial,  defendant  admitted  plaintiff ^s  title; 
held  nevertheless  it  was  in  question  and  miwt  have  been  proved  but  for  the 
adsiission  on  the  trial  This  decision  rested  on  the  ground  that  the  lands  were 
|m9(^  and  Uiat  pl^tiff  mqst  prove  title  to  establish  a  constructive  possession 
{Brown  v.  Majors,  7  Wend.  495 ;  Gardner  v.  Hearty  1  Coms.  588).  And  in 
Brown  v.  Majors^  which  was  also  in  trespass  on  land,  part  of  it  unindosed  and 
PMt  in  occupation,  it  wa^  held  the  title  w«3  not  in  question.  In  Badl^  v. 
Briee  (6  Wend.  589),  trespass  for  takhig  timber,  the  defendant  sought  to  justify 
by  proof  of  a  right  of  common  of  estovers  as  tenant ;  held  that  the  title  came 
in  question. 

b.  In  Oharydler  v.  Duame  (10  Wend.  563)  there  was  set  up  a  parol  Ucense  to 
overflow  the  pUintiff 's  hmd ;  held  the  tide  did  not  come  in  euestioB.  In  The 
Bfgpk  w.  N.  F.  Ckm.  Pleoi  (18  Wend.  579),  in  tre^paas,  a  pa,rol  license  to  enter 
the  plaintiff's  land,  to  repair  a  drain,  was  set  up ;  held  the  title  did  not  come 
in  question.  In  Wifikham  v.  Seely  (18  Wend.  649),  trespass  for  entering:  nnin- 
9loBed  land  covered  with  water ;  defence,  lioense  to  enter ;  held  titl^  cud  not 
come  in  question ;  and  see  Utter  v.  Qifford^  25  How.  287 ;  Muller  v.  Bayard^ 
15  Abb.  450 ;  and  ante,  p.  64, 0  /  eonira,  a  dictum  of  Dner,  J.,  NUee  t.  lAnddey, 
8  How.  133;  lDuer,6lO). 

c  In  Dunckd  v.  Farley  (1  How.  180),  trespass  on  wUd  lands,  plea  not  guilty, 
held  the  title  was  in  question. 

d  An  answer  tn  an  action  fbr  an  assault,  that  the  place  where  the  aesaoH 
V>Qk  place  w»s  a  highway,  puts  title  in  issue  (Dmehart  v.  WdU,  2  Barb.  482). 

A  In  Bum^  V.  KeQ^  (10  How.  406)  thfi  complah^t  alleged  a  forcible  entry 
into  the  house  of  the  plaintiff,  and  severing  fix)m  the  freehold  and  carrying 
nway  and  converting  a  cooking-range  of  the  plaintiff  The  defence  was  tiUat 
at  the  tiii^e  of  the  SiUeged  trespass  the  premisies  were  possessed  bv  one  Reed« 
and  not  by  the  plidntlfl;  and  all^^  a  license  to  enter  from  Reed,  and  that  the 
said  range  was  the  praperty  of  the  defendant  On  the  trial,  the  plaintiff 
offered  U>  prove  his  tiUe  to  the  premises ;  the  defendant  objected  on  the  ground 
that  only  the  posseedon  and  not  the  title  was  in  question.  The  court  admitted 
theeiideneetoshow  possesilon.    The  plaintiff  had  a  verdict,  damagj8tt  ^ix 
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cents.  A  moticm  by  the  plaintiff  for  a  certificate  that  the  title  came  in  ques- 
tion, was  denied ;  and  per  Mitchell,  J.,  after  referring  to  the  cases  above  ab- 
stracted and  some  others :  "  The  result  of  the  cases  seems  to  be  (1),  that  under 
the  old  system  of  pleading,  if  the  lands  were  wild,  the  plaintiff  could  not  prove 
his  possession  without  proving  his  title,  and  that,  therefore,  the  title  to  th^ 
lanp  would  be  in  controversy  m  the  case  of  such  lands  whenever  the  possession 
was  in  controversy.  (2)  But  if  the  lands  were  not  wUd^  although  they  were 
UTwecu^piedy  proof  of  title  would  not  be  necessary  in  proving  implied  posses- 
sion. (3)  That  under  the  old  system  of  pleading,  a  defendant  in  trespass  put 
in  issue  the  righi  to  Hu poasemon^  as  well  as  the/a<;^  cf  jkmettion';  and  because 
the  right  was  thus  put  in  issue,  the  title  to  the  land  was  in  question.  (4)  But 
under  the  present  system  nothing  is  in  issue  but  what  the  answer  puts  in 
issue ;  it  does  not  put  in  issue  the  right  to  the  possession,  but  only  the  fajd  of 
possession ;  the  title  to  the  land  is  not  in  question.  (5)  If  the  answer  does  not 
raise  the  Question,  the  proof  cannot ;  unless  from  the  circumstances  of  the  case 
the  £ict  of  possession  could  not  be  proved  without  provin^^  the  right  to  the 
possession.  (6)  In  this  case  the  plamtiff  in  his  complaint  did  not  rely  on  his 
title  to  the  land,  but  on  his  possession  of  it  merely ;  and  that  he  alleged  not  to 
be  a  possession  as  implied  from  ownership,  but  a  possession  in  fact  (7)  The 
proof  of  a  title  not  necessary  to  the  plaintiff's  case,  not  alleged  in  the  pleadings, 
and  not  controverted  there,  and  not  disputed  at  the  trial,  although  allowed  by 
the  judge  ex  abundanii  aiutda^  should  uot  be  allowed  to  give  the  plaintiff 
costs,  as  if  the  defendant  had  questioned  his  title." 

a.  A  claim  of  possession  is  not  a  claim  ol  title  to  land.  In  its  most  compre- 
hensive sense^  the  term  title  embraces  the  possession,  but  not  in  the  sense  used 
in  the  code,  §  804  (Mutier  v.  Bayard,  15  Abb.  449).  As  there  used,  it  is  nothing 
less  than^an  assertion  of  a  right  of  possession.  An  action  to  recover  damages 
for  the  diversion  of  water  from  land  of  which  the  plaintiff  alleges  he  is  me 
owner  and  in  possession,  does  not  involve  a  claim  of  title  (Bathbtme  v.  MeGoi^ 
neO,  20  Barb.  311 ;  21  N.  Y.  466). 

b.  Where  the  claim  of  title  to  real  property  arises  on  the  pleadings,  and  the 
plaintiff  recovers  a  verdict,  he  is  entitled  to  costs,  of  course.  And  in  such  a 
case  the  defendant  cannot  relieve  himself  of  his  liability  for  the  costs,  by  ad- 
mitting the  title  on  the  trial  (Niks  v.  Lindaleg,  8  How.  183 ;  1  Duer,  610)^ 

6.  Where  the  complaint  alleged  that  the  defendant  entered  the  plaintiff's 
close  and  took  and  converted  certain  personal  property  therein,  the  answer 
admitted  the  plaintiff's  title  to  part  of  the  close  mentioned  in  the  C(Hnplaint,  and 
denies  his  title  as  to  the  residue,  and  justified  the  entry  on  the  whole  close. 
The  verdict  was  special,  as  follows :  The  jury  fii\d  for  the  defendant  on  the 
(question  of  title  put  in  issuer  and  a  verdict  for  fifty  cents,  in  &vor  of  the  plain- 
tiff, for  the  conversion  of  the  personal  property.  On  motion  at  spedal  term, 
an  order  was  made  that  plaintiff  recover  full  costs.  From  this  order  the  de- 
fendant appealed,  and  the  general  term  reversed  the  order  (Bur?Mn8  v.  TibbiUy 
7  How.  74). 

On  this  subject  see,  further,  note. to  section  55,  p:  64,  anU. 

d.  The  only  proper  evidence  that  title  came  in  question  on  the  trial  is  the 
certificate  of  the  judge  who  tried  the  cause,  or  an  entry  in  the  minutes,  unless 
the  pleadings  show  it  (Mayer  dc.  cf  N.  F.  v.  HiUtburg,  2  Code  Rep.  152 ;  NiUa 
V.  UnMt^,  1  Duer,  610 ;  8  How.  138 ;  Burham  v.  TibbUU,  7  How.  75).  The  cer- 
tificate may  be  made  nunc  pro  tunc  even  after  appeal  to  the  general  term  (Sny- 
der V.  Beyer,  3  !E.  D.  Smith,  243). 

e.  In  an  action/for  trespass  on  lands  where  the  plaintiff  recovers  a  verdict 
for  any  amount  he  is  entitled  to  recover  costs  under  the  revised  statutes  (2  R. 
8.  618,  §  8),  which  has  not  been  repealed  by  the  code  ( Utter  v.  Qifford,  26  How. 
^9 ;  expressly  contra,  Smith  v.  Keeler,  8  Bfow.  55 ;  and  impliedly  contra  are 
most  of  the  cases  referred  to  in  this  note ;  and  see  Ashley  v.  M(MrshaU,  19  How. 
110). 

f.  Costa  affcer  answer  of  title  in  justioe's  oomrt.— Where  an  action  was 
originally  comn^enced  against  two  defendants  in  a  4i8tr]ct  conrt  of  the  city  of 
Kew  York,  and  a  plea  of  title  interposed,  and  thereupon  the  action  was  dis- 
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conlinaed  and  commenced  in  the  supreme  comt.  The  plaintiff  alleged  two 
causes  of  action;  on  one  cause  of  action  he  recovered  against  one  defendant 
less  than  $50,  and  failed  entirely  as  to  the  other  defendant,  there  was  no  cer- 
tificate that  title  came  in  question,  held  that  the  plaintiff  l^  virtue  of  section 
61  of  the  code,  was  entitled  to  costs,  and  that  the  defendants  were  not  nor 
was  either  of  them  entitled  to  costs  (Blake  v.  James,  19  How.  821). 

Note  to  Subdivinon  2. 

a.  Where  the  plaintiff  brought  an  action  in  the  nature  of  replevin,  to  re- 
cover the  possession  of  a  horse,  the  referee  before  whom  the  cause  was  tried, 
found  for  the  plaintiff  six  cents  damages,  and  assessed  tht  value  of  the  horM 
at  twenty-five  dollars.  The  plaintiff  proceeded  to  have  his  costs  adjusted  at 
the  like  sum  of  twentv-five  aollars,  supposing  that  he  was  entitled  to  as  much 
costs  as  the  value  of  the  property  and  damages.  The  defendant  moved  to  re- 
duce the  costs  to  twelve  cents.  The  motion  was  granted  (Minks  v.  Wolf,  8 
How.  288).  ©  V  y. 

b.  Where  in  an  action  to  recover  the  possession  of  personal  property  the 
Jury  find  a  verdict  in  favor  of  the  plaintfiff  for  a  return  of  the  property,  assess- 
mg  the  value  at  less  than  $50,  and  without  finding  any  damages  for  the  deten- 
tion, held  that  the  plaintiff  was  the  prevailing  party  and  entitled  to  nominal 
damiages  and  to  as  much  costs  as  damages,  and  that  the  defendant  was  not  en- 
titled to  costs  (Von  SdwrUng  v.  MileheU,  28  How.  44;  afltaied  at  genenl 
term,  28  How.  164;  14  Abb.  185;  468;  and  see  Corbin  v.  MUUm,  27  How. 
76). 

0.  In  an  action  to  obtain  possession  of  personal  property,  the  plaintiff  had  a 
verdict  for  a  portion  of  the  property  assessed  at  the  value  of  $200,  and  the 
defendant  a  verdict  for  the  resiaue,  held  that  each  party  was  entitled  to  costs 
(PMer  V.  WiUet,  14  Abb.  819 ;  Summers  v.  Jarvis,  14  Abb.  822,  note). 

d  In  an  action  to  recover  possession  of  personal  property,  where  the  de- 
fendant before  the  retaking  of  the  property,  under  an  equitable  defence  ten- 
dered the  amount  he  claimed  to  be  due  and  kept  his  tender  good,  and  on  the 
trial  the  plaintiff  had  a  verdict  for  less  than  the  sum  tendered,  held  the  plain- 
tiff was  not  entitled  to  costs  (Archer  v.  Cole,  22  How.  411). 

Note  to  StMinsions  8  and  4 

e.  There  is  no  provision  in  the  code  saving  f^om  the  operation  of  this  sec- 
tion cases  pending  at  the  time  of  its  adoption  ;  and,  therefore,  in  an  action 
for  an  assault,  conunenced  while  the  code  of  1848  was  in  force,  and  decided 
after  the  passage  of  the  code  of  1849,  where  the  plabitiff  recovered  six  cents 
damages,  it  was  held  that  he  was  entitled  to  no  more  costs  than  damages 
(Stone  V.  Duffy,  1  Code  Rep.  N.  8.,  129 ;  EeaUna  v.  Anthony,  ib.  288 ;  Holmes 
v.  St.  John,  2  Code  Rep.  46).    The  same  was  decided  in  an  action  for  libel 

Tayl&r  v.  Gardner,  2  Code  Rep.  47;  Beldmg  v.  GonkUn,  ib.  112 ;  4  How.  196 ; 

"'heeler  v.  Westgate,  ib.  269). 
/.  In  the  case  of  an  action  in  tne  supreme  court,  against  a  justice  for  a  fUae 
return,  if  the  plaintiff  recover  less  than  $50,  the  defendant  is  entitled  to  costs, 
although  such  an  action  is  not  within  section  58  (Worden  v.  Brown,  14  How. 
327),  and  the  same  was  held  in  an  action  against  a  sheriff  for  not  returning  an 
execution  (Loughran  v.  Orser,  15  id.  281). 

g.  Where  the  action  was  on  a  promissory  note  for  $200  and  interest,  the  plain- 
tiff admitted  payments  and  off-sets,  but  claimed  a  balance  of  $95  85.  The  cause 
was  referred,  and  the  referee  reported  that  the  principal  and  interest  on  the  note 
amounted  to  $258  60,  and  that  the  payments  and  set-off  amounted  to  $258  40, 
leaving  due  the  plaintiff  $5  20.  The  question  was  whether  the  plaintiff  was 
entitled  to  costs.  He  contended  that  he  was,  because  the  total  accounts  of  the 
parties  proved  on  the  trial  to  exceed  $400.  Harris,  J.,  however,  held  that  the 
plaintifif  was  not  entitled  to  costs  :  "  The  plaintiff  onlv  claimed  $95  85.  He 
admitted  the  residue  of  the  note  had  been  satisfied.  Tne  only  matter  in  dis- 
pute was  the  amount  to  be  allowed  the  defendant    It  is  in  no  sense  true, 
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therefore,  that  the  sum  total  of  the  acooonts  of  both  partiM  prored  on  Ilia 
trial  exceeded  $400  "  (Hoodless  v.  Brundage,  8  How.  268). 

a.  Where  an  action  was  brought  on  a  proniisBoiv  note  fbr  $186,  given  on  the 
settlement  of  accounts  between  the  parties,  and  the  defence  was  that  a  mis 
take  occurred  in  such  settlement  which,  if  corrected,  would  show  that  the  de- 
fendant did  not  owe  any  thing.  The  total  amount  of  the  accounts  exceeded 
$2,000.  The  accounts  were  examined  by  the  referee  on  the  trial,  and  the  mis- 
take corrected,  by  which  the  amount  due  the  plaintiff  was  reduced  to  $26  12. 
The  referee  found,  "  that  plaintiff  recover  of  defendant  $26  12  with  costs." 
The  plaintiff's  costs  were  adjusted  by  the  clerk,  and  entered  in  the  judgment ; 
and,  on  motion  to  set  aside  the  judgment  for  the  costs,  held  plaintiff  was  enti- 
tled to  his  costs,  as  the  case  was  one  in  which  a  justice  of  the  peace  had  no 
jurisdiction  (Omkmd  v.  VampbeU,  18  How.  177)^ 

b.  A  plaintiff  who  sues  in  a  court  of  record  in  an  action  arising  on  contract, 
for  the  recovery  of  money  only,  and  proves  contested  demands  which,  with 
those  established  bv  defendant,  exceed  $400  in  amount,  is  entitled  to  costs,  al- 
though he  recover  less  than  $60.  Thus,  where  the  plaintiff  demanded  $666  76 
and  interest  On  the  trial,  the  amount  was  admitted  to  be  $882  97.  Defen- 
dant established  a  set-off  to  $881 82,  and  the  plahitiff  had  judgment  for  $1 16, 
—held  he  was  entitled  to  his  costs  (SHUufeU  v.  Stapkg,  6  Duer,  691).  Demands 
admitted  on  the  trial  are  proved  (id ;  and  8  Abb.  866). 

•  c.  Where  the  plaintifb  sued  in  the  superior  court  for  $414  61,  and  were  al- 
lowed only  $189,  and  the  defendant  set  up  a  counter-claun  of  $98  88,  and  was. 
allowed  $78  24,  and  for  the  balance,  $41  76,  the  pUintifb  recovered,— held  \ 
that  the  defendant  was  entitled  to  costs  (^^priiHl  VdUeif  Shot  db  Lead  Co.  v.  Jaek-  \ 
ion^  2  Sand.  622).  And  where  the  plaintiff  claimed  $886,  the  defendant  set  up 
payment  and  counter-claim  $200.  On  the  trial  plaintiff  established  his  claim 
to  the  amount  of  $260  92,  and  defendant  payment  to  the  amount  of  $96  86, 
and  counter-claim  to  the  amount  of  $136  48.  The  actual  demands  therefore 
were  lees  than  $400,  namely,  $887  86,— held  that  the  defendant  was  entitled 
to  costs  (Onm  v.  OronkhUe,  16  How.  260). 

d  Where  in  an  action  on  contract  to  recover  money  only,  the  plaintiff  claims 
over  $60,  but  recovered  less  than  $60,  he  must  pay  costs  as  a  matter  of  course 
(Peel  V.  W<xrihy  1  Bosw.  668 ;  LanMerger  v.  Moffnetic  Telegraph  Co.,  8  Abb.  86). 

e.  An  action  by  a  judgment  cceditor  to  set  aside  transfers  of  property  made 
by  the  debtor,  and  to  procure  the  appointment  of  a  receiver  of  such  property, 
its  proceeds  and  profits,  and  to  compel  the  assignee  to  deliver  such  proper^ 
and  proceeds,  &c.  to  the  receiver,  is  not  an  action  **  for  the  recovery  of  money* 
withm  subdivision  4  of  section  804,  nor  section  808.  Those  words  are  used  in 
the  same  sense  in  both  sections,  and  do  not  include  actions  in  which  relief 
other  than  a  judgment  for  money,  must  be  wanted  to  enable  a  plaintiff  to 
maintain  the  action  ;  these  words,  as  here  used,  mean  an  action  in  which  the 

Slaintiff  merely  seeks  to  recover  a  judgment  for  a  sum  named  (Ruehanan  v. 
(arrdi,  13  How.  296). 

/.  Where,  in  an  action  upon  contract,  tlie  plaintiff  recovers  less  than  $60, 
but  extinguishes  a  counter-claim  set  up  in  the  answer  which  exceeds  that 
amount,  neither  party  is  entitled  to  costs  {Kalt  v.  Lignoi,  8  Abb.  190 ;  affirm- 
ing 8.  C.id.dS;  12  How.  536 ;  contra.  Crane  v.  Hokomb,  2  Hilton,  270 ;  ami  see  8 
Abb.  86  n;  Peet  v.  Worth,  1  Bosw.  658). 

g.  An  action  brought  to  enforce  a  lien,  in  which  the  plaintiff  claims  not 
possession  of  the  property  subject  to  the  lien  but  judgment  for  the  amount  of 
the  debt,  is  an  action  for  the  recovery  of  money  ,U™^  v-  Person,  8  Abb.  84), 
and  the  court  has  no  discretion  over  the  costs.  Where,  in  such  an  action,  the 
plaintiff  proved  a  claim  of  $40,  and  the  defendant  a  counter-claim  of  $89,  held 
that  defendant  was  entitled  to  costs.    {Id.) 

K  In  suits  by  city  authorities  in  the  supreme  court,  even  to  enforce  the  a«^ 
sessment  laws,  if  the  plaintlfis  recover  less  than  $  60  damages,  they  can  recov- 
er no  more  costs  than  damages.  (This  was  the  decision ;  the  case.  Mayor  A^ 
ofN.  T.  V.  Hilieburgh,  2  Code  Rep.  162,  is  erroneously  reported). 
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a.  A  dMnetioii  weB  attempted  between  ooets  and  dkbonements,  and  it  wa» 
held,  that  although  -where  the  plahitiff  obtained  an  order  for  lees  than  $50,  he 
was  not  entitled  to  costs,  he  might  nevertheless  recover  his  disbursements 
C^€toUm  V.  Sweets  Ba^or$,  2  Code  Rep.  61 ;  4  flow.  184).  But  it  was  previously 
held  in  Swift  v.  DeWitt,  1  Code  Rep.  25,  and  subsequently  fai  Belding  v.  Oont- 
Un,  iVTieeler  v.  Wetrtgate,  Stone  v.  Duffpy  and  Keating  v.  AwOumu  (<mie^  p.  W4,  e\ 
that  where  a  party  was  not  entitled  to  costs,  he  was  not  entitled  to  disburse- 
ments.   Costs  include  disbursements  (iV^t  v.  Worthy  1  Bosw.  658). 

b.  The  word  "  recover  **  means  what  shall  be  assessed  as  damages,  eo  nomine 
(  Van  Horn  v.  PlsMe,  2  Caines*  R.  213 ;  Seaman  v.  Bailey,  ib.  214).  Before  the 
code,  it  was  said  that  the  amount  of  the  judgment  recovered  was  the  test 
to  determine  the  right  to  costs  (12  Wend.  139 ;  8  Johns.  Ill ;  18  t&.  845 ; 
18  Wend.- 560 ;  2  Hill,  127,  n.;  1  How.  185 ;  and  see  Hoe  v.  Sanborn,  24  How.  ^). 

c.  This  section  does  not  ajt^ly  to  foreclosure  suits  (QaJlagher  v.  Bgan^  t 
Sand.  742 ;  8  Code  Rep.  203). 

d.  Where  in  an  action  on  a  joint  promissory  note,  brought  against  the  rep- 
sesentatives  of  one  of  the  deceased  joint  debtors,  and  the  surviving  joint 
debtor,  the  survivor  being  alleged  to  be  insolvent,  the  plaintiff  recovered, — 
held  that  he  was  entitled  to  costs,  and  that  the  case  was  not  within  the  pro- 
visions of  the  revised  statutes  (2  R.  S.  90),  respecting  costs  against  executors 
( York  V.  P^,  9  How.  201 ;  ana  see  section  817  and  note). 

«.  In  an  action  for  damages  for  taking  personal  property,  the  plainitff  re- . 
covered  six  cents  damages,  which  were  paid  at  the  trial.  jDe^ndant  entered 
judgment  for  his  costs.  On  plaintifTs  motion  to  set  aAie  that  Judgment, — 
held  that  defendant's  proper  course  would  have  been,  if  plaintin  refused  to 
enter  Judgment,  to  move  K>r  leave  to  enter  judgment  for  his  costs ;  yet  it  would 
be  useless  to  set  aside  the  Judgment,  as  he  womd  be  entitled  on  the  same  pa- 
pers to  have  leave  to  re-enter  it,  therefore  the  motion  was  denied  without 
coats  (BwvMia  V.  Qriffin,  8  Abb.  39). 

/.  Where  two  or  more  defendants  are  sued  on  a  Joint  liability,  and  one  suf- 
fers Judgment  by  default,  and  the  other  defends  unsuccessfoUy,  iNit  one  Judg- 
ment can  be  entered,  and  the  defendants  are  equally  liable  for  the  whole  costs 
(Warner  v.  Ford,  17  How.  54). 

I^oie  to  Subdmdon  5. 

g,  Smble^  this  subdivision  does  not  apply  to  costs  on  an  apped  prosecuted 
by  defendants  (Praii  v.  Alien,  19  How.  A6);  and  if  several  defendants  appeal 
from  several  judgments  on  the  same  bond,  ^c,  the  plaintiff  if  he  succeed  may 
have  costs  of  eaax  appeal    (Id.) 

h.  Where  more  than  one  action  is  brought  upon  a  bond,  note  or  instrument 
against  the  different  parties  thereto,  a  fUll  bill  of  costs  is  allowed  in  one  ac- 
tion only  and  the  disbursements  in  the  othenlPraU  v.  ^0071,  19  How.  450), 
and  80  if  but  one  action  is  brought  and  there  is  a  severance  by  the  defendants. 

§  305.  [260.]     When  allau>ed  to  defendant. 

Oo8t8  shall  be  allowed  of  coarse  to  the  defendant,  is  the 
actions  mentioned  in  the  last  section,  unless  the  plaintiff  be 
entitled  to  costs  therein. 

i.  Hi/ma  fade,  a  defendant  is  entitled  to  costs  on  the  dismissal  of  a  com- 
plaint agidnst  hum.  It  lies  on  the  plaintiff  to  ahow  himself  witkin  eome  excep- 
tion to  ttiis  rule  (Banta  v.  MareOiue^  2  Barb.  878). 

J.  "  Section  805  of  the  code  is  confined  to  the  actions  moitiqned  in  section 
804,  which  does  not  apply  to  foreclosuve  suits,  as  is  shown  by  the  language  of 
section  808  "(GaOaghtr  v.  J^fon,  2  Sand.  742).  In  a  foredoeore  suit,  the  court, 
wiU  permit  the  plaintiff,  on  receiving  his  debt  and  costs,  to  dismiss  his  soit, 
without  paying  costs  to  Junior  incuinbrancers,  who  have  appeared  to  protect 
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their  rights.    So,  aa  to  the  mortgager  personally  liable  for  the  debt,  who  has 
conyeyed  the  mortgage  premises  subject  to  its  payment.    (Id.) 

a.  Sections  805  and  806  apply  as  well  to  appeals  as  to  original  suits.  Where 
there  are  two  defendants,  and  Judgment  is  affirmed  as  to  one»  and  there  is  a 
complete  reversal  as  to  the  other,  the  reversal,  in  the  absence  of  any  special 
circumstances,  will  be  with  costs  (Montgomery  Co.  Bk.  v.  Albany  City  Rk.,  3 
Selden,  465). 

b.  In  an.action  for  tort  against  two,  where  there  is  a  verdict  in  favor  of  one 
defendant,'and  in  favor  of  uie  plaintiff  against  the  other  defendant,  the  de- 
fendant prevailing  is  entitled  of  course  to  costs  under  section  805  (Decker  v. 
Gardner,  4  Selden,  29 ;  DanieU  v.  Lyons,  5  id.  549 ;  Hinde  v.  Meyers,  4  How. 
856;  Brown  Y.  Bvtoen,  W  id.  MA;  see, contra,  Bu£U^  v.  SmOh,  1  Duer,  704); 
an4  except  in  cases  brought  after  discontinuanoe  in  a  justice's  cou^t  on  ^ 
ground  of  title  coming  in  question  (Biake  v.  James,  19  How.  821).  And  this  is 
so,  although  the  defendant  acquitted  was  absent  from  the  State  at  the  time  of 
the  trial,  but  his  co-defendant  had  in  charge  the  preparation  of  the  cause  for 
trial,  and  the  witnesses  were  subpcenaed  and  attended  for  both  defendants 
{Brawn  v.  Bowen,  16  How.  644) ;  and  in  an  action  on  contract  i^ainst  two,  if 
the  plaintiff  fidls  as  to  one  defendant,  he  is  entitled  to  his  costs  of  course  (Ouy- 
Ur  v.  CoaU,  10.  How.  141 ;  WiOiams  v.  Hixrga'n,  18  td  188 ;  6  Duer,  668). 

c.  Where  the.  defence  of  infancy  is  set  up  by  one  of  several  defendante,  the 
plaintiff  may  as  to  him  discontinue  the  action  without  costs,  on  application  to 
the  court  before  trial ;  but  if  he  goes  to  triid  and  compels  the  derendant  to  es- 
tablish his  defence  of  in&ncy,  then  the  plaintiff  must  pay  the  costs  (Cuyler  y. 
Coats,  10  How.  141).  Where  two  are  sued  on  a  joint  debt  and  they  waswer 
separately,  one  pleading  infoncy,  thtgr  thenceforth  cease  to  be  united  '*  in  in- 
terest "  within  section  S06.  In  such  a  case  the  Judge  on  the  trial,  on  the  fact 
of  infancy  being  proved,  may,  in  his  discretion  permit  the  plaintiff  to  disocm- 
tinue  the  action  as  against  such  in&nt  without  costs  (Butler  v.  Morris,  1  Botw. 
329 ;  WelUngton  v.  Classon,  9  Abb.  177). 

d.  Where,  in  an  action  against  a  foreign  corporation,  it  was  disclosed  on  the 
trial,  for  the  first  time,  that  the  plaintiff  was  a  non-resident,  and  the  complaint 
was  thereupon  dismissed  for  '*  want  of  Jurisdiction ''  in  the  court,  held  that 
the  defoliants  were  entitled  to  costs  as  of  course  without  any  order  for  the 
purpose  (MeMahon  v.  Mutual  Benefit  Ins.  Co.Z  Bosw.  644;  8  Abb.  297 ;  con- 
tra, HarrioU  v.  New  Jersey  RB.  Co.S  Abb.  284.    See  ante,  p.  685/. 

0.  Where  one  in  possession  of  chattels,  claiming  them  as  owner,  brought  an 
action  against  the  mortgagee  of  sidd  chattels  restraining  him  from  taking  pos- 
session of  them  and  then  sold  them  and  received  the  avails.  On  the  trial 
defendant's  title  to  a  small  portion  of  the  goods  was  established,  and  he  had 
judgment  against  the  plaintm  for  the  conversion,  in  an  amount  exceeding  $60, 
held  that  defendant  was  entitled  to  costs  (Ashley  v.  MarshaU,  9  Abb.  861 ;  80 
Barb.  ^ 

/.  In  an  action  aeainst  two  definidants  for  the  recovery  of  money  alleged  to 
be  due  from  them  johitly,  if  either  defendant  has  a  verdict  or  report  of  a 
referee  m  his  fovor,  he  is  entitled  to  costs  of  course  (Corbett  v.  Ward,  8  Bosw. 
682). 

See  note  to  gg  806, 886;  and  as  to  oosts  after  an  <^er,  see  g  885  and  note. 

§  306.  [261.]  (Ain'd  1849,  1851.)  When  aUmoed  to  either 
party  in  the  discretion  of  the  court. 

(1.)  In  other  actionfi  costs  may  be  allowed  or  not,  in  the  dis- 
cretion of  the  court. 

(2.)  In  all  actions  where  tl^ere  are  several  defendants  not 
united  in  interest,  and  making  separate  defences  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgment  against  all. 
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the  conrt  may  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor,  or  any  of  them. 

(3.)  In  the  following  cases  the  costs  of  an  appeal  shall  be  in 
the  discretion  of  the  coui*t : 

1.  When  a  new  trial  shall  be  ordered  ; 

2.  When  a  judgment  shall  be  affirmed  in  part,  and  reversed 
in  part. 

a.  Costa  in  the  discretkm  of  the  ooart— The  '''oiUm  aeUans'*  referred  to 
ia^this  Bection,  are  equity  causes  of  action  {Hines  y.  Myers,  4  How.  859;  ^ 
Ck)de  Rq).  48 ;  GaOagh&r  y.  Egan,  2  Sand.  742).  Costs  are  in  the  discretion 
of  the  court  in  an  action  to  vacate  the  award  of  arbitrators  (Wood  v.  Brooklyn 
Fire  Ins,  Go.  10  How.  154).  In  an  action  brought  after  an  irregular  levy  and 
sale  on  execution,  to  ei\|om  the  parties  from  penecting  the  sale,  and  to  recover 
damages  for  the  ii^uiy  already  done  (Sunney  v.  Boa/sh,  4  Abb.  16).  In  an  ac- 
tion a^inst  a  mere  stakeholder  under  the  lien  law  (Eagleson  v.  Clarke^  2  Abb. 
8^.  In  an  action  to  set  aside  an  assignment  for  the  benefit  of  creditors 
(Webb  V.  Daggett^  2  Barb.  10).  In  an  action  where  the  defendant  succeeds  on 
the  trial  on  a  ^ound  that  might  have  been  taken  advantage  of  under  section 
164  (Bridge  Y.lPayson,  5  Sand.  217).  In  actions  of  strict  foreclosure  (QBara  v. 
BropM/,  24  How.  879) ;  of  foreclosure  (Bartow  v.  Glea/t)dand,  16  How.  864;  7 
Abb.  889).    On  appeal  where  a  new  trial  is  granted  (8  Duer,  659). 

b.  The  court  may  set  aside  the  report  ^f  a  referee,  and  ^rant  a  new  trial,  on 
the  ground  that  the  decision  is  against  the  weight  of  evidence,  without  im- 
posing costs  ( WerUworth  v.  Oandee,  17  How.  405). 

c.  The  court  has  no  discretionary  power  to  charge  either  party  With  the 
entire  costs,  in  partition,  upon  the  ground  that  he  has  unreasonably  refused  to 
make  partition  by  deed  (McQowan  v.  Morrow^  8  Code  Rep.  9). 

(2.  In  an  action  against  several  as  joint  debtors,  where  the  costs  are  in  the 
discretion  of  the  court,  and  where  each  defendant  appears  by  a  teparate  at- 
torney and  counsel,  and  the  Judgment  is  for  the  defendant,  the  court  wiU  not 
fdlow  full  costs  to  each  defendant  as  of  course.  Thus  where  the  action  was 
against  seven  different  insurance  companies  who  each  appeared  by  separate 
attorney  and  counsel,  on  judgment  in  favor  of  the  defendants,  only  three  set3 
of  costs  were  allowed.  And  per  Mitchell,  J. :  '*  The  &ct  that  the  defendants 
are  incorporated  companies,  and  have  each  their  own  attorney,  gives  them  no 
greater  n«ht  than  private  individuals  have  "  ( Wood  v.  Brom/yn  Fire  Ins,  Co, 
10  How.  154) ;  and  m  an  action  against  several  defendants  not  united  in  in- 
terest, and  making  separate  defences  by  separate  answers,  on  Judgment  for  all 
the  defendants  it  is  in  the  discretion  of  the  court  to  restrict  the  defendants  to 
one  bill  of  costs  or  to  allow  certain  of  the  defendants  each  a  bill  of  costs  (Hdr- 
per  V.  Chamberlain,  14  Abb.  408). 

See  notes  to  §§  804,  805. 

e.  Several  defendants  not  united  in  interest,  making  separate  defences 
by  separate  answers. — This  clause  applies  to  all  actions,  whether  of  a  l^al 
or  an  equitable  nature  (Bk  of  Attica  v.  Wdf,  18  How.  102 ;  Widdow  v.  BeU, 
id.  897).  One  of  several  defendants  not  united  in  interest  who  defends  sepa- 
rately and  succeeds,  is  not  entitled  to  costs  of  course,  but  must  obtain  an  order 
for  their  allowance  (WiiUams  v.  Horgan,  18  How.  188) ;  otherwise  if  the  defend- 
ants ar^  united  in  interest,  and  the  case  is  one  of  those  mentioned  in  §  804L 
(Id,)  And  where  several  defendants  sued  as  makers  and  indorsers  of  a  pro- 
missory note,  answered  separately,  and  one  of  them  succeeded  on  the  defence 
of  infancy,  held  he  was  not  entitled  to  costs  of  course ;  and  he  having  entered 
judgment  for  his  costs  without  any  order  for  the  purpose,  wns  held  to  be 
irregular  in  so  domg  (Bk  of  Attica  v.  Wolf  18  How.  102 ;  Wiekhtc  v.  Bell,  id. 
897).  But  where  such  defendants  do  not  make  a  separate  defence  by  separate 
answers,  but  unite  in  one  general  denial,  such  as  the  plaintiff  fails  to  recover 
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against  are  entitled  to  oofits  of  oonne  tmder  section  806  (Zituk  y.  AUenhwrg^ 
18  How.  108). 

a.  In  an  action  to  dissolve  a  copartnership  and  for  an  accoantine,  Uie  de- 
fendants appeared  by  one  attorney,  but  pnt  in  separate  answers,  hda  that  the 
defendants  were  not  entitled  to  separate  bills  of  costs  (HaU  y.  LMo^  8  Abb. 
841). 

h.  Where  two  defendants  appear  by  the  $ame  cMom&y^  bat  put  in  separate 
answers,  and  the  plaintiff  sacceeds  in  tl^e  action,  either  after  a  verdict  in  his 
&yor,  on  demurrer,  or  otherwise,  he  can  have  bat  one  bill  of  costs  {Latham  v. 
BUts,  18  How.  416;  Buel  v.  Jay,  18  id.  88;  Pkipp%  v.  Van  CaU,  15  id.  110; 
HaU  V.  Lindo,  8  Abb.  841 ;  see,  contra,  OofMtock  v.  HaOeck,  4  Sand.  671).  So, 
if  the  defendants  appear  by  different  attorneys,  but  pending  the  action,  the 
defendants  unite  in  employing  the  same  attorney,  but  one  biU  of  costs  can  be 
allowed  them  if  they  succeed  (CasUllanos  v.  BeauviOe;  2  Sand.  670 ;  8  Code  R. 
204). 

c.  Where  defendants  sever  in  their  defences,  coUusively,  and  to  increase  the 
costs,  the  court  on  judgment  for  defendants  will  allow  but  one  bill  of  costs 
{SaUr  Bank  v.  8tu!rd^,  15  Abb.  75).  The  tbct  that  the  attorneys  who  appear  for 
defendants,  severing  m  their  defences,  occupy  the  same  office,  afford  strong  pre- 
sumption that  the  severance  was  to  increase  costs.  (Id.)  But  where  in  jKOod 
fiuth  several  defendants  appear  by  different  attorneys  and  defend  successftdly, 
each  defendant  was  held  entitled  to  costs,  although  the  action  was  on  an  indem- 
nity bond,  executed  by  the  defendants  who  at  the  time  were  partners  (Bridge- 
port  Int.  Co.  v.  WUsor*,  7  Bosw.  699) ;  and  where  in  actions  of  tort  separate 
defences  are  made  by  several  defendants  [by  separate  attome3rs],  in  good  faith, 
and  not  for  costs,  each  is  entitled  to  a  fhll  bill  of  costs  on  succeeding  in  the 
soit (CaMlano$y,B€atmae,2 Sand.  ^70;  2  Code  Rep.  204 ;  Colomby.  CaldweU, 
1  Code  Rep.N.  a41 ;  5  How.  826;  Bridgeport  Ins.  Co.  v.  WiUon,  12  Abb.  209; 
20  How.  511).  Where  in  an  action  for  an  assault  and  battery  against  several 
defendants,  who  appeared  and  answered  Jointly  and  by  one  attorney,  the  plain- 
tiff recovered  against  some  of  the  defendants  only,  and  to  an  amount  not  suffi- 
cient to  cany  costs,  held  that  the  defendants  who  had  Judraent  in  their  fiivor 
were  eqtitled  to  coste  (8(one  v.  Duffy,  1  Code  Rep.  N.  S.  129 ;  8  Sand.  761 ; 
and  see  Marks  v.  Bard,  1  Abb.  68). 

d.  Where  in  an  action  against  several  defendants  sued  jointly,  one  of  them 
appears  and  demurs  to  the  complaint  and  the  other  defendants  appear  by  a 
different  attorney  and  put  in  a  joint  answer,  and  judgment  is  given  for  the 
defendant  on  the  demurrer  and  the  complaint  is  diBmiased,  and  judgment 
thereon  in  favor  of  the  other  defendants,  two  separate  bills  of  costs  are  taxa- 
ble against  the  plaintiff  ( Wt/&ur  v.  WiUsey,  18  How.  506).  But  where  hi  such 
a  case  some  of  the  defandanl^  who  have  jointly  answered  appear  by  different 
attorneys  on  the  argument  of  the  appeal  taken  by  the  plaintiff  to  the  general 
term,  they  cannot  recover  separate  bills  of  costs  on  affirmance  of  the  judg- 
ment.   (Id.) 

e.  Several  defendants  appearing  by  different  attorneys  who  are  partners,  are 
entitled  if  they  succeed,  to  only  one  bill  of  costs  (Crofts  v.  Bockefellote,  1  Code 
Rep.  N.  8. 177) ;  and  where^  in  an  action  against  several  defendants  alleged  to 
be  jointly  liable  on  contract,  two  of  the  defendants  appeared  by  one  attorney, 
and  the  other  defendant  appeared  by  another  attorney,  who  was  clerk  in  the 
office  of  the  former  attorney,  and  the  defendants  succeeded,  but  one  bill  of  costs 
was  allowed  (Perry  v.  Lvnngston,  6  How.  404). 

/.  Where  in  a  suit  against  three,  for  the  recovery  of  money,  two  suffer 
judgment  by  de&ult,  and  the  third  defends  the  suit  and  has  a  verdict  in  his 
favor,  he  is  entitled  to  costs  agamst  the  plaintiff  (Comstoek  v.  Bayard,  2  Sand. 
705). 

g.  The  defendants  being  sued  as  drawers  and  endorsers  of  a  note,  and  hav- 
ing put  hi  a  joint  defence,  and  judgment  having  been  entered  for  the  plaintiff 
against  two  of  the  defendants,  and  the  plaintiff  having  discontinued  as  to  the 
other  defendant,  such  defendant  is  not  entitled  to  cosu ;  because  he  did  not 
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sever  in  his  defence,  byt  joined  witii  the  otbers  {StafftJfd  r.  OMMld^^  2  Code 
Rep.  116;  8  Barb.  99). 

*  §  307.  [262.]  (Am'd  1849,  1861,  1852,  1867.  1858,  1869, 
1862, 1863, 1864.)  Amount  of  costs  aUowed. 
When  allowed,  oodts  shall  be  as  follows : 

1.  For  all  proceedmgs  before  trial,  inclading  actions  where 
judgment  on  failure  to  answer  can  only  be  taken  on  applica- 
tion to  the  Oonrt,  twenty-fire  dollars ;  where  judgment  may 
be  taken  upon  failure  to  answer  without  application  to  the 
Court,  ten  dollars;  for  each  additional  defendant  served  with 
process,  not  exceeding  ten,  two  dollars ;  and  for  each  neces- 
sary defendant  in  excess  of  that  number  served  with  process, 
one  dollar. 

2.  To  the  defendant  for  all  proceedings  before  notice  of  trial, 
ten  dollars,  and  for  all  propeedings  after  notice  of  and  before 
trial,  fifteen  dollars.  « 

3.  To  either  party,  where  a  new  trial  shall  be  had,  for  all 
proceedings  before  such  new  trial  and  after  the  granting  of 
such  new  trial,  twenty-five  dollars;  for  attending  upon  and 
taking  the  deposition  of  a  witness  conditionally,  or  attending 
to  pei-petuate  his  testimony,  ten  dollars;  for  drawing  interrog- 
atories to  annex  to  a  commission  for  the  taking  of  testimony, 
ten  dollars  •  for  attending  the  examination  of  a  party  before 
trial,  ten  dollars ;  for  making  and  serving  a  case  or  case  con- 
tainii)g  exceptions,  twenty  dollars,  except  that  where  the  case 
shall  necessarily  contain  more  than  fifty  folios,  there  shall  be 
allowed  ten  dollars,  in  addition  thereto,  and  for  making  and 
serving  amendments  thereto,  ten  dollars. 

4.  To  either  party  for  the  trial  of  an  issije  of  law,  twenty 
dollars ;  for  every  trial  of  an  issue  of  fact,  thirty  dollars ;  and 
where  the  trial  shall  necessarily  occupy  more  than  two  days, 
ten  dollars  in  addition  thereto. 

6.  To  either  party  on  appeal,  except  to  the  Court  of  Appeals, 
and  except  appeals  in  the  cases  mentioned  in  section  three  hun- 
dred and  forty-nine,  before  argument,  twenty  dollars ;  for  ar- 
gument, forty  dollars;  and  the  same  costs  shall  be  allowed  to 
either  part  before  argument,  and  for  argument  on  application 
for  judgment  upon  special  verdict,  or  upon  verdict  subject  to 
the  opinion  of  the  Oonrt,  or  for  a  new  trial,  on  a  case  made, 
and  in  cases  where  exceptions  are  ordered  to  be  heard  in  the 

•  Amended— See  Appendix. 
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first  instance,  (tt  a  CFeneral  Term,  under  the  provisions  of  sec- 
tion two  hondred  and  sixty-five. 

6.  To  either  party  on  appeal  to  the  court  of  Appeals,  before 
argument,  thirty  dollars;  .for  argument,  sixty  dollars;  and 
when  a  judgment  is  affirmed,  the  court  may,  in  its  discretion, 
also  award  damages  for  the  delay,*  not  exceeding  ten  per  cent, 
on  the  amount  of  the  judgment;  for  preparing  and  serving  a 
case  or  case  containing  exceptions,  in  appeals  to  the  court  of 
Appeals,  twenty  dollars. 

7.  To  either  party,  for  every  circuit  or  term  not  exceeding 
five  circuits,  and  five  special  and  five  general  terms,  at  whi(^ 
the  cause  is  necessarily  on  the  calendar,  and  is  not  tried,  or  is 
postponed  by  order  of  the  Court,  ten  dollars;  but  in  an  action 
hereafter  brought  to  recover  dower,  before  admeasurement,  of 
real  property  aliened  by  the  husband,  the  plaintiff  shall  not 
recover  costs,  unless  it  appear  that  the  dower  was  demanded 
before  the  commencement  of  the  action,  and  was  refused. 
The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceedings 
under  chapter  two,  title  twelve,  of  the  second  part  of  this  code 
(sections  three  hundred  and  seventy-five  to  three  hundred  and 
eighty -one)  as  upon  the  c«>mmenceraent  of  an  action. 

Nt>U  to  Bubditman  1. 

a.  The  amount  of  costs,  $25  or  flO,  before  trial,  does  not  depend  on  the  fact 
whether  an  application  is  made  to  the  court  or  not,  or  whether  the  issue  is 
snch  that  application  to  the  court  would  be  necessary ;  but  on  the  nature  of 
the  action  and  the  mode  of  service,  without  reference  to  the  pleadings  (see 
Ptgfdee  V.  Schmck,  11  How.  500;  Van  VaikerUnirg  v.  Van  Sehaiek,  8  id.  272; 
Bsople  V.  VanDeu$m,  2  Code  Rep.  7 ;  Candm  v.  Ogikne,  6  Duer,  658 ;  eofUra, 
Lawrence  v.  Dati$,  7  How.  854 ;  Oauld  v.  Catrpenier,  id.  97). 

*.  The  allowance  for  each  additional  defendant  should  only  be  allowed  foi 
defendants  who  are  neeeeeanly  made  parties.  The  objection  may  be  taken, 
for  the  first  time  on  the  adjustment  of  the  costs,  that  some  of  the  persons 
named  as  defendants  are  riot  necessarily  parties  (vote  v.  Price,  17  How.  348 ; 
9  Abb.  111). 

Note  to  Snbdmsum  2. 

A  The  fee  foi  all  subsequent  proceeding  before  notice  of  trial,  is  not  charge- 
able unto  the  action  has  been  noticed  for  trial  {Bedell  y.  Fbweu,  8  Code  Rep. 
61;  18  Barb.  183;  Morrison  y.  Ide.S  Code  Rep.  27;  BumeU  y.  WeMUl,  16 
How.  430);  and  on  payment  or  tender  to  the  defendant  of  $10  and  disburse- 
ments, the  plaintiff  may,  at  any  time  before  the  cause  is  noticed  for  trial,  dis- 
continue the  action,  (to.)  See  in  note  to  §  822,  post,  DiseonHmtanee  ef  eowrdc 
on  payment  of  costs, 

d.  The  charge  after  notice  ot  trial  is  taxable  but  once,  although  the  cause  is 
more  than  once  noticed  at  the  circuit,  or  upon  a  reference  (jRfrryy.  Livingston, 
6  How.  404;  Jackson  r.  MeBumey,  ib,  408;  JackeU  y.  Judd,  18  How.  885; 
contra,  see  Otmsiderant  y.  Brisbane,  1  Boew.  644). 

e.  Where  a  verdict  was  set  aside  on  payment  of  the  costs  of  the  drcuit,  held, 
that  in  sudi  costs  might*  be  included  the  fee  for  aU  proceedings  siAeequent  to 
the  noUce  of  trial  (I&cheU  y.  WesterwU,  6  How.  265). 
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a.  Where  in  an  action  against  several  deftodants,  the  cause  had  been  noticed 
and  put  on  the  calendar  by  one  of  the  defendants,  but  had  never  been  noticed 
or  put  on  the  calendar  either  by  the  plaintiff  or  the  other  defendemt^—held, 
that  as  to  that — the  other  defendant,  the  case  had  never  been  noticed,  and 
that  on  obtaining  an  order  dismissing  the  complaint  as  to  him,  he  was  not  en- 
titled to  the  fee  tor  all  proceedings  alter  notice  and  before  tri^  (TiUvpaugh  v. 
Dick,  8  How.  83). 

h.  On  costs  of  amending  afler  decision  upon  a  demurrer,  the  successful 
party,  if  a  defendant,  is  entitled  to  charge  for  proceedings  before  notice  of  trial 
{Hendricks  v.  Bouck,  2  Abb.  860 ;  4  B.  D.  Smith,  461). 

e.  Wliere  a  defendant,  after  judgment,  is  let  in  to  defend  on  payment  **  of 
all- the  costs  of  the  hearing  before  the  referee,  and  of  the  pro^^dings  sub- 
sequent thereto,  held  that  the  costs  included  the  charge  for  all  subsequent 
proceedings  before  notice  of  trial  (Buckingham  v.  Minor ^  18  How.  387).  Costs 
of  the  circuit  or  term  [to  the  defendantj  include  costs  after  notice  of  trial  and 
before  trial"  (Shanks  v.  Roe,  19  How.  540 ;  MitcheU  v.  WegierveU,  6  How.  266 ; 
811 ;  Dewey  v.  StewaH,  6  How.  465). 

d.  On  dismissal  of  a  complaint  before  notice  of  trial  for  want  of  prosecution 
of  the  action,  the  defendant  is  entitled  only  to  proceedings  before  notice  of 
trial  and  costs  of  the  motion  to  dismiss  {TiHspaugh  v.  Dick^  8  How.  88). 

Note  to  Subdivinan  8. 

e.  For  argument  of  a  motion  for  a  new  trial  what  if  any  fee  can  be  allowed 
see  Moore  v.  Coekcroft,  9  How.  479 ;  Pdtsdam  R  R,  Co.  v.  Jacobs,  10  How.  458 ; 
BUswofih  V.  OoodinQy  8  How.  1.  These  decisions  were  prior  to  the  amend- 
ments of  1864,  probably  now,  where  a  new  trial  is  granted^  the  fee  for  argument 
is  included  in  the  allowance  ^*for  aU  proceedings  before  such  new  trial*'— hut  what 
If  a  new  trial  is  denied  ? 

Note  to  Subdkiskm  4. 

/  Where  questions  of  law  arise,  pending  the  trial  of  an  issue  of  &ct,  and  the 
presiding  Judge  reserves  such  questions  for  ftirther  consideration,  and  such 
questions  are  subsequentiy  decided  at  special  term,  as  a  motion  founded  on 
tiie  Judge*8  minutes,  the  successful  par^  is  entitied  to  include  in  his  costs  the 
charge  for  the  trial  of  an  issue  of  law  ( Waterbury  v.  WesterveUy  1  Code  Rep.  N. 
8. 215 ;  3  Sand.  749). 

g.  "  I  am  inclined  to  think  the  provision  allowing  a  specific  fee  for  the  trial 
of  an  issue,  should  be  so  construed  as  to  entitie  the  prevailing  party  to  that  fee 
as  often  as  the  cause  is  brought  to  a  hearing  upon  the  merrts  under  the  issue 
that  has  been  made.  Thus,  if  an  issue  of  ract  be  brought  to  trial,  and  for  any 
cause  a  juror  is  withdrawn,  or,  being  tmable  to  agree,  the  jury  is  discharged 
without  rendering  a  verdict,  the  par^  who  is  finally  successfol  would,  undoubt- 
edly, be  tUlowed  a  trial  fee  though  the  trifd  did  not  result  in  a  decision**  (Har- 
ris, i.^EUsworth  V.  Qooding,  8  How.  4 ;  and  see  Van  Sehaick  v.  Winne^  ib.  5 ;  Ibts- 
dam  K.  R  Go,  y.  Jacobs,  10  id.  454). 

g.  Upon  the  decision  of  a  demurrer  noticed  asMvolousunder  §247,  the 
prevailing  party  is  not  entitled  to  a  trial  fee  of  an  issue  of  lei,w(Bochester  CUy 
jBank  v.  Uap^,  12  How.  26 ;  Bk.  of  Providence  v.  Jaeobson,  22  How.  470 ;  BeU 
V.  Noah,  24  How.  478 ;  C(mtraj  Pratt  v.  AUen,  19  How.  460 ;  Lawrence  v.  Ihm$, 
7  How.  854;  Roberts  y.  Morrison,  7  How.  896).  It  is  not  the  trial  of  an  issue 
(id.),  and  the  fee  is  allowed  only  where  there  is  an  issue  (Pardee  Y.^Schenok,  11 
id.  500 ;  Chapman  v.  Lemon,  id.  236 ;  contra,  see  Roberts  v.  Morrison,  7  How. 
896). 

h.  Trial  fee  to  each  of  several  defendants,  see  Transcript,  22  Oct  1860. 

t.  In  a  suit  for  a  partnership  account,  a  fee  for  the  trial  of  issues  of  law  is 
taxable  on  the  cause  being  heard  at  the  special  term,  and  a  reference  to  take 
an  accocmt  directed  ( Wiggins  v.  Arkenburg,  4  Sand.  688).  After  the  referee 
had  determined  the  question  of  fact,  there  was  a  motion  for  a  re-hearing  at  n 
general  term ;  held  that  a  fee  for  the  trial  of  an  issue  of  law  was  taxable.  (Jb.) 
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a.  Where  the  pUintiff  withdtaws  a  Juror,  and  is  allowed  to  amend  hit  com- 
plaint on  payment  of  costs  of  the  term,  the  defendant  is  allowed  a  trial  fee, 
and  for  Bervices  subsequent  to  notice  of  trial  and  before  trial  (Dewey  v.  Stewart, 
6  How.  465). 

b.  A  fee  for  the  trial  of  an  iseiie  of  fiu^,  is  allowable  in  an  action  at  issue 
where  the  plaintiff  fails  to  appear  when  the  case  is  oalled  upon  the  calendar, 
and  the  defendant  takes  an  order  that  the  complaint  be  dismissed  (Dodd  v. 
Curry,  2  Code  Rep.  69 ;  4  How.  128 ;  Shantung  v.  Brawer,  3  Abb.  877)t 

c.  [In  the  first  judicial  district,  an  application  to  the  court  for  Judgment 
under  section  246,  is  regarded  as  a  trial  of  an  issue  of  fact ;  and  a  trial  fee 
is  always  allowed  on  the  adjustment  of  costs.  See  however,  11  How. 
240]. 

d.  The  assessment  of  damages  by  a  sheriff's  jury  or  a  reference  to  take  an 
account  or  to  ascertain  damages,  is  not  a  trial  {liuikt  y.  Schmidt^  25  How.  840 ; 
BofuMph  y.  l^^Mter,  4  Abb.  2&). 

e.  When  a  plaintiff  voluntarily  submits  to  a  nonsuit,  after  evidence  admit- 
ted (m  both  sides,  and  while  the  defendant's  counsel  is  summing  up,  a  trial  has 
been  had ;  and  eemUe,  on  the  adjustment  of  costs,  defendant  is  entitled  to  the 
fee  for  trial  of  an  issue  of  ikct ;  and  so  where  the  plaintiff  is  nonsuited  on'rest- 
ing  his  case  {AUafre  v.  Lee,  1  Abb.  125 ;  4  Duer,  609 ;  8  How.  4). 

/.  See  mUe,  and  note  to  %  252. 

N<4etoSubdinai<m(i. 

g.  Where  there  is  but  one  set  of  papers,  one  argument,  and  one  JudfmenL 
there  is  but  one  impeal,  and  the  successful  party  is  entitled  to  but  one  bill  of 
costs,  notwithstanding  that  the  several  adversejpimies  appeared  by  different 
attorneys  (Bverson  v.  Gehrman,  2  Abb.  413).  Thus,  where  three  defendants 
Joined  in  an  appeal  f^om  the  special  to  the  general  term.  The  notice  of 
appeal  was  sign^  by  three  different  attorneys,  and  was  of  (me  appeal.  The 
respondents  were  obliged  to  give  notice  to  each  of  the  attorneys,  but  there 
was  only  one  set  of  papers,  one  argument,  and  one  judgment,  which  was 
for  the  respondent— held  that  he  was  entitled  to  but  one  bill  of  costs.    (Id) 

A.  On  an  appeal  to  the  general  term  fix)m  an  order  granting  or  refusing  a  new 
trial,  the  costs  are  $20  before  argument,  and  $40  for  argument  (see  Eueworth 
v.  Gooding,  8  How.  1 ;  Jaekett  v.  Judd,  18  How.  885). 

Note  to  Suhdmekm  6. 

i.  This  subdivision  is  applicable  to  costs  of  appeals  to  the  court  of  appeal) 
ha  special  proceedings  (ife  People  v.  Sturtevant,  9  How.  804). 

j.  In  the  court  of  appeals  all  appeals  are  on  the  same  footing  and  on  the 
dismissal  of  an  appeal  with  costs,  general  costs  follow  whether  the  appeal  be 
from  an  order  or  a  judgment  (White  v.  Anthony,  23  N.  Y.  164 ;  see  Kanouee  v. 
Ma/rtin,  2  Sand.  739 ;  Peterean  v.  DkkeO,  8  Abb.  259).  And  where  the  court  of 
appeals,  after  argument  of  an  appeal  on  its  merits,  dismisses  same  with  costs, 
it  will  be  intended  that  fbll  costs  were  meant ;  if  costs  of  a  motion  only  are 
intended,  it  would  be  so  spedfled  {WM  v.  Norton,  10  How.  117). 

k.  Where  there  was  judgment  at  special  term  for  the  defendant  for  costs 
$198,  which  Judgment  was  affirmed  at  general  term  with  $54,  the  court  of 
appeals  iifflrmed  Uie  judgment  of  the  general  term  with  costs  and  ten  per  cent, 
in  addition  upon  jthe  amount  of  the  Judgment,  held  that  the  percentage  should 
be  computed  upon  the  amount  of  l>oth  the  jud^ents  below  but  not  upon  the 
faiterest  accmea  thereon  (Adaam  v.  PerHne,  25  How.  868). 

Note  to  Subdmrion  7. 

L  Where  proceedings  are  stayed  until  the  return  of  a  commission,  a  term 
fee  is  not  allowable  for  any  term  during  such  stay,  although  the  cause  may 
have  been  noticed  and  put  on  the  calendar  (Shufeldt  v.  Potpei ,  13  How.  89\ 
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a.  Then  can  be  no  right  to  term  fees  antH  tbei  eavise  is  actoallf  at  issueJX^ 
ingtitm  r.  VUXU  MorUagne  Zinc  Mimng  Oo.  2  Abb.  955;  4  Duer,  081).  Thus, 
when  the  complaint  was  served  in  Februaiy,  and  the  answer  not  until  May, 
but  by  stipulation  the  cause  was  placed  on  me  calendar  at  the  March  and 
April  terms,  held  that  no  term  fee  was  allowable  for  the  'Msrch.  and  April 
terms.  {Id,)  And  on  costs  of  an  appeal  or  motion  for  a  new  trial  on  a  case, 
no  term  fee  is  allowed  for  a  term  on  which  the  cause  may  be  on  the  calendar 
before  the  case  is  in  fact  served  {Stafford  v.  Cratio^  unreported). 

b.  Where  a  cause  is  set  down  for  a  particukr  day,  and  is  not  reached  on  that 
or  any  following  day  in  the  term,  the  prevailing  party  is  entitled  to  a  tenn 
fee  for  liiat  term  {Orm$by  v.  BaJboock,  2  Abb.  253;  4  Duer,  680). 

c.  *^  If  parties  do  not  dispose  of  their  cases  when  reached,  they  are  not  enti- 
tled to  the  costs  of  the  X&nsC'  {Hendricks  v.  B(mck,  2  Abb.  360;  4K  D.  Smith, 
461). 

d  ^*  A  cause  is  necessarily  on  the  calendar  when,  being  at  issue  and  in  readi- 
ness for  trial,  the  party  who  has  noticed  it  for  trial  has  put  it  on  the  calendar 
for  the  purpose  of  trymg  it  if  he  has  an  opportunity"  (Sipperlf/  v.  Wamet,  9 
How.  333 ;  Trustees  of  Ann  Tan  v.  Tu^  ib.  400). 

e.  *  Where  only  the  plaintiff  notices  the  cause  for  trial,  and  has  it  in  his  power 
to  try,  but  for  any  reason  does  not  choose  to  do  so,  he  cannot  recover  the  costs 
of  the  circuit  ( Whipple  v.  WaHams,  4  How.  28). 

/.  Where,  on  the  application  of  the  defendant,  a  cause  is  put  over  the  cir- 
cuit on  pa]rment  of  $10  costs  and  disbursements,  which  are  paid,  the  plaintiff, 
on  recovering  a  verdict,  is  not  entitled  in  hisgeneral  bill  of  costs  to  $10  term 
fee  for  that  circuit  {Irustees  of  Penn  Tan  v.  ThieU,  9  How.  400). 

g.  Where  a  stipiUation  was  given  in  several  suits  dei)ending  on  the  same 
prmdpal  point,  to  the  effect  that  all  should  abide  the  event  of  the  one 
first  tried,  and  the  suits  were  noticed  for  trial,  several  terms  thereafter, 
though  notes  of  issue  were  filed  in  one  only, — ^it  was  held,  that  the  plaintiff  on 
recovering  might  tax  a  fee  for  attending  at  those  terms  in  each  of  the  causes. 
{lb,) 

h.  Where  an  appeal  was  on  the  calendar  for  argument,  and  before  it  was 
reached,  and.  at  the  first  term  after  it  had  been  placed  on  the  calendar, 
the  respondent  moved  to  dismiss  the  appeal,  and  the  motion  was  aUowed 
with  costs,  held,  that  he  was  not  entitled  to  a  term  fee  {Kanowe  y.  Martin,  2 
Sand.  739).  But  where  an  appeal  was  on  the  calendar,  and  not  reached  at  the 
first  term,  but  was  reached  at  a  subsequent  term  and  dismissed,  the  court  re- 
fusing to  hear  it,  there  the  respondent  was  entitled  to  his  term  fee  for  all  the 
terms  during  which  the  appeal  was  on  the  calendar  and  not  reached,  but  not 
for  the  term  at  which  the  court  refused  to  hear  it  {Echerson  v.  Spoor^  3  Code 
Rep.  70). 

t.  In  actions  ^*  necessarily  on  the  calendar"  and  referred  at  the  circuit  ei/tBr 
the  cause  was  caUedy  the  prevailing  party,  on  entering  Judgmrait,  is  entitled 
to  ^0  costs  of  the  circuit  besides  disbursements  (BefUon  v.  Sheldon^  t  Code 
Bep.  184). 

f'.  Where  a  cause  is  on  the  cal^idar,  and  before  it  is  reached  is  referred  b^ 
stipulation,  there  the  successfhl  party  is  entitled  to  a  fee  of  $10  for  the  drcmt 
at  which  the  cause  was  thus  postponed  {Sipperly  v.  Warner,  9  How.  383 ;  see 
ToU  V.  Thomas,  15  How.  315). 

k.  But  wh^e  the  cause  was  referred  on  motion  b^ore  it  was  reached  on  the 
calendar  at  the  circuit,  at  the  instance  of  the  defenoant  and.  against  the  con- 
tent of  the  plaintiff,  it  was  held  that  the  $10  for  a  circuit  fee  was  not  taxable : 
the  cause  was  not  necessarily  upon  the  calendar  {Berry  v.  Livingston,  6  How. 
404 ;  B^pperly  v.  Wofrnery  supra). 

I  The  term  fee  of  $10  cannot  be  allowed  when  the  cause  is  unnecessarily 
on  the  calendar  {Jenmnge  v.  Fay,  1  Code  Rep.  N.  S^  231).  Thus,  where  the 
defendant  after  receipt  of  notice  that  the  plaintiff  had  left  the  State,  and  that 
no  further  proceedings  would  be  taken  in  the  cause,  nevertheless  contin- 
ued to  notice  it  ftom  time  to  time,  held  that  he  was  not  entitled  to  a  term 
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fee  f (V  taxy  iearm  mlmeqxieski  to  the  notice  that  the  i^iuiitiff  had  abandoned  the 
Buit    (lb) 

a.  After  a  cause  has  been  referred  it  is  not  only  not- necessarily  on  the  calendar 
but  cannot  properly  be  on  it  at  all.  And  no  costs  can  be  allowed  for  the  terms 
that  elapse  between  ordering?  and  dosing  the  reference,  for  the  reason  that 
none  are  given  by  law  {Anon.,  1  Duer,  651 ;  8  How.  82). 

b.  A  fee  cannot  be  allowed  for  a  term  subsequent  to  stipulating  to  settle  the 
action,  and  for  which  term  notice  had  been  given  (La^uim  y.  BUu.  13  How. 
41»). 

e.  After  a  cause  had  been  two  terms  on  the  calendar  on  plaintiff's  notice, 
he  moved  for  and  obtamed  judgment  on  account  of  the  frivolouaiess  of 
the  answer,  held  he  was  not  entitled  to  term  fees  (Candee  v.  Ogiltne, 
5  Dner,  058).  Where  there  is  in  fact  no  issue  to  try.  puttiiig  the  cause  on  the 
calendar  wUl  not  entitle  either  party  to  term  fees  (PcK'dM  y.  /Sehanck.  11  Qow. 

fm),  . 

d.  Where  a  cause  soes  off  for  the  term  at  the  request  of  one  party,  he  is  not 
entitled  on  his  prevailing,  to  a  term  fee  for  that  term  {Eatma  v.  Dexter,  15  Abb. 
135 ;  Hinman  v.  Berger,  5  How.  245). 

e,  A  successful  party  is  entitled  to  his  term  fee  for«itte;iding  the  drcuit  pre- 
pared for  trial  when,  without  his  own  default,  he  had  fiedl^  in  trying  his 
cause  (Fisher  v.  Hunter,  15  How.  156 ;  Minlvm  v.  Main,  2  Sand.  787). 

/  In  FM>eB  y.  Look  (8  How.  218),  the  cause  was  on  the  calendar,  and  was 
noticed  by  both  parties  for  the  April  circuit.  On  the  first  day  of  the  circuit 
the  cause  was  reached,  and  callea  in  its  order  and  passed,  neither  party  mov- 
ing it  Aft^-wards,  and  on  the  same  day,  Uie  plamtiff's  attorney  discontin- 
ued the  action,  and  t^dered  defendant's  attorn^  $12  50  for  the  costs  of  the 
defence,  which  was  refhsed,  as  not  being  suffldent  by  ten  dollars.  After- 
wards, on  a  second  call  of  the  calendar,  the  cause  was  again  reached,  and 
moved  on  behalf  of  the  defendant  The  question  was,  to  what  costs  the 
defendant  was  entitled ;  and  per  Welles,  J.,  "  1  think,  under  the  drcumstances 
of  this  case,  the  defendant  vras  entitled  to  the  additional  $10  claimed.  As 
soon  as  the  circuit  has  commenced,  the  attorney  becomes  entitled  to  $10, 
provided  the  cause  is  necessarily  on  the  calendar,  and  eiU>er  not  reached  or 
postponed."    (lb.) 

g.  On  an  appeal  to  the  general  term  from  an  order  granting  or  refusing  a 
new  trial,  or  sustaining  or  overruling  a  demurrer  [to  an  entire  pleading],  the 
successfbl  party  is  entitled  to  a  term  fee  for  each  term  the  cause  was  on  the 
special  term  csuendar  and  not  reached,  and  a  term  fee  for  each  term  the  cause 
was  on  the  general  term  calendar  and  not  reached  (Harris,  J^  Van  Si^utiek  v. 
Winne,  8  How.  7 ;  and  see  BlmearthY.  GootUng.ib.  1 ;  Moore  v.  Cockerofl,9%b.  480; 
Hagoflr  v.  Banforth,  8  ib.  448 ;  Mechaniaf  Banking  Aseoeiation  v.  Kienied,  10  ib, 
400;  4  Duer,  639;  Malan  v.  Simpeon,  12  Abb.  325;  20  How.  488,  contra,  Jacket 
V.  Judd,  18  How.  385). 

h.  Where  there  are  two  def^Budants  defending  separately  and  only  one  of 
them  puts  the  cause  on  the  calendar,  the  cause  not  having  been  put  on  the 
calendar  dther  by  the  plaintiff  or  the  other  defendant, — hdd  that,  as  be^een 
the  plaintiff  and  the  defendant  who  did  not  put  the  cause  on  the  c^endar,  i^e 
cause  had  never  been  on  the  calendar ;  and  on  a  dismissal  of  the  complaint 
for  non-prosecution  of  the  suit,  it  was  held  that  the  defendant  who  did  not 
put  the  cause  on  the  the  calendar  was  not  entitled  to  a  term  fee  (Tilhpaugh  v. 
Bick,  8  How.  33). . 

i.  Where  the  plaintiff  in  a  suit  commenced  before  the  code  took  effect 
omitted  to  try  the  cause  when  it  was  called,  hv  reason  of  which  omission 
it  was  placed  at  the  bottom  of  the  calendar  at  me  next  term,  and  although 
noticed,  was  not  reached  on  the  calendar,  but  the  plaintiff  had  been  pla(^ 
under  a  stipulation  to  try  the  cause  at  the  last-mentioned  term,— it  was  held 
that  he  was  entitled  to  the*costs  of  that  term  as  costs  in  the  cause  (Poet  v.  Wee- 
ierwU,  4  Sand.  689). 

j.  Where  the  attorneys  of  the  respective  parties,  by  a  stipulation  fliirly  en- 
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tercd  into,  agree  that  the  costs  of  a  term  or  dicaii  at  which  the  cause  is  no- 
ticed, shall  abide  the  final  event  of  the  action,  the  agreement  should  be  en- 
forced without  limit  to  five  Calendar  fees  (Bmmoru  Y.if.  T,  and  Erie  R  R  Co.. 
17  How.  490). 

a.  When  the  cause  was  noticed  at  the  circuit  by  both  parties,  and  put  upon 
the  calendai  by  the  clerk,  and  on  Saturday  previous  to  the  commencement 
of  the  circuit  on  Monday  the  plaintiff  discontinued,  held  the  defendant  was 
not  entitled  to  a  term  fee  for  Uie  circuit  which  commenced  on  the  Monday 
after  the  discontinuance  {Drew  v.  Oomsioek,  17  How.  469). 

b.  No  term  fees  can  be  allowed  in  the  court  of  appeals  until  the  return  is 
filed  (Btf.  DtUch  Chwrck  v.  Brown,  34  How.  89).  But  the  prevailing  party  is 
entitled  to  a  term  fee  for  every  term  after  the  return  is  filea;  he  is  not  limited 
to  five  term  fees  (Adame  v.  Perkme,  25  How.  868 ;  Shord  v.  Dmght,  36  How. 
168 ;  8.  C.  17  Abb.  18 ;  Gientworth  v.  Mount,  17  Abb.  15). 

c.  A  party  entitled  to  the  costs  of  a  circuit  (for  attendance,  &c),  should 
move  the  first  opportunity  after  the  circuit  adjourns,  or  he  will  be  held  to 
have  waived  his  right  to  the  costs  (Whipple  v.  w^iUiamey  4  How.  28). 

See  note  to  §§  172,  822. 

d.  Costs  v^here  Cavort  granted  on  payment  of  costs. — The  general 
practice  in  all  cases  where  an  amendment  is  allowed  on  payment  qf  costs,  is, 
that  the  part^  paying  such  costs  shall  be  charged  with  the  costs  of  all  pro- 
ceedings whi^^h,  by  we  operation  of  the  order  authorizinj;  the  amendment, 
will  be  vacate  vl.  Thus,  if  upon  the  trial  a- plaintiff  is  permitted  to  amend  his 
complaint  in  a  material  matter,  so  that  a  new  answer  is  required,  he  would  be 
charged  with  the  costs  of  the  former  answer,  which,  as  the  effect  of  the  rule, 
womd  be  vacated.  In  other  words,  he  would  be  required  to  pay  the  coste 
allowed  for  proceedings  before  notice  of  trial  On  the  other  hand,  if  the  de- 
fendant were  allowed  to  amend  his  answer,  that  being  the  last  pleading,  no 
proceeding  before  the  notice  of  trial  would  be  vacated  as  the  effect  of  the 
order,  and  the  fee  for  proceeding  before  notice  of  trial  should  not  be  allowed. 
So,  in  case  of  a  demurrer,  if  the  party  demurring  has  judgment  against  him, 
and  is  permitted  to  withdraw  his  demurrer  and  plead  over  upon  payment  of 
costs,  the  fee  for  proceedings  brfore  notioe  cf  trial  is  not  allowable  on  the  taxa- 
tion of  costs  {NdHs  V.  Dtforest,  6  How.  413).  But  if  judgment  is  Tendered  in 
&vor  of  the  party  demunring,  and  the  party  whose  pleading  is  found  defect- 
ive is  allowed  to  amend  on  payment  of  costs,  the  fee  for  proceedings  before 
notice  of  trial  should  be  allowed.  It  is  the  conipensation  allowed  for  draw- 
ls and  serving  the  demurrer  (Ooilomb  v.  Caldtpdl,  5  How.  886).  Harris  J.  in 
Van  VaXkenburg  v.  Van  Sehaiek,  8  How.  372. 

^  In  an  action  against  several  defendants,  each  defendant  appeared  by  a 
separate  attorney,  and  toch  demurred  to  the  complaint,  the  demurrer  was  al- 
lowed at  special  term  and  Judgment  ordered  for  the  defendant  with  leave  to 
the  plaintin  to  amend.  From  this  decision  an  appeal  was  taken  to  the  general 
term  as  firom  an  order,  and  on  such  appeal  the  aecision  at  special  term  was 
reversed ;  and  the  demurrer  disallowed  and  judgment  ordered  for  the  plaintiff, 
with  liberty  to  the  defendants  to  answer  on  payment  of  costs.  The  defendants 
desiring  to  answer  the  question  arising  as  to  the  amount  of  the  costs  to  be  paid, 
it  was  held  that,  (1)  the  plaintiff  was  entitled  to  ordy  one  bill  of  costs ;  (2)  that 
the  plaintiff  was  entitled  to  charge  all  the  disbursements  occasioned  by  the  de- 
fendants' severing  in  their  defences;  (8)  that  in  such  dbbursements  might  be 
included  the  expense  of  printing  the  case  and  points ;  (4)  that  plaintiff  mi^ht 
recover  for  subsequent  proceedings  before  trial ;  (5)  term  fees  not  exceedmg 
three  [five]  ;  (6)  trial  fee  of  an  issue  at  law  at  special  term  $15 ;  (7)  trial  fee 
at  general  term  $15.  [This  is  our  reading  of  the  decision,  but  we  are  by  no 
means  sure  that  we  correctly  construe  the  opinion  of  the  court,  particularly 
as  to  whether  or  not  it  allowed  the  seventh  item.— Ed.]  iPJUpps  v.  Van  Cott, 
15  How.  110).  . 

/.  Where  a  demurrer  to  a  complaint  is  sustained,  with  leave  to  the  phdntiff 
to  amend  on  payment  of  costs,  the  sum  allowed  "  for  all  proceedings  before  no- 
tice of  trial,"  must  be  included  in  the  coat&(Hmdrieks  v.  Bouck,  4  E.  D.  Smith, 
461 ;  2  Abb.  860). 
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a.  Where  on  a  decision  overroling  a  demurrer  to  an  answer,  leare  is  given  to 
the  plaintiff  to  withdraw  his  demurrer  on  parent  of  costs,  the  defendant  is 
not  entitled  to  claim  costs  before  noi^ce  of  tnal,  but  may  demand  costs  for  sub- 
sequent proceedings  before  trial,  together  with  a  trial  fee  {Orary  y.  Nortoood^  5 
Abb.  219). 

b.  When  a  special  term  order  which  overrules  a  demurrer  to  an  amended 
compl^t  is  on  appeal  reversed,  and  judgment  is  ordered  in  favor  of  the  de- 
fendant, but  leave  is  given  to  the  plaintiffto  amend  his  complaint  on  payment 
of  the  costs  of  the  demurrer  at  special  term,  the  defendant  is  entitled,  (1)  for 
proceedings  before  notice  of  trial ;  (2)  for  proceedings  after  notice  of  trial,  al- 
though that  sum  has  been  once  paid  in  the  action  on  sustaining  a  demurrer  to 
the  original  complaint  (OormderaM  v.  Brisbane,  1  Bosw.  644 ;  7  Abb.  345,  note; 
and  see  11  How.  168). 

e.  At  the  time  when  the  code  provided  a  fee  to  the  plaintiff  of  $10  for  pro- 
ceedings subsequent  to  notice  of  trial  and  before  trial,  it  was  held  that  when 
on  the  defendants  motion  a  cause  was  put  over  the  term  on  payment  of  costs 
of  the  term,  the  plahitiff  was  entitled  to  the  fee  of  ten  dollars  for  the  costs 
subsequent  to  notice  of  trial  (Shanks  v.  Roe,  19  How.  540). 

<L  Costs  fixed  as  the  condition  of  a  fisivor  granted  -to'  the  client  are  suf- 
ficiently demanded  by  giving  notice  to  the  attorney  (Banna  v.  DexteVy  15  Abb. 
136). 

e.  New  trial  on  payment  of  costs. — Where^  new  trial  is  granted  on  pay- 
ment of  costs,  the  costs  to  be  paid  Include  the  costs  of  all  such  proceedings  as 
are  vacated  by  the  order  for  the  new  trial ;  and  when  on  the  first  trial  an  ad- 
ditional allowance  has  been  made,  an  order,  is  afterwards  made  for  a  new  trial 
on  payment  of  costs,  the  amount  of  the  allowance  will  form  part  of  the  costs 
to  be  paid  (BUworth  v.  X^hocUng,  8  How.  1).  This  case  was  decided  without 
any  reference  to  the  previous  case  of  Hicks  v.  WaUermire  (7  How.  370),  in  which 
the  trial  was  before  referees,  and  on  a  report  in  favor  of  the  plaintiff  he  ob- 
tained Uie  allowance  of  a  percentage  on  the  amount  reported  due.  Subse- 
quently, the  defendant  obtained  an  order  for  a  new  trial  on  payment  of  the 
**  costs  of  the  reference  heretofore  IumI."  The  question  raised,  was  whether  the 
percentage  allowed  the  plaintiff  formed  part  of  those  costs ;  and  Barculo,  J., 
held  it  did  not ;  for  an  extra  allowance  can  only  be  obtained  on  a  judgment^ 
and  as  no  iudgment  has  been  recovered,  and  tnero  is  no  certainty  that  the 
plaintiff  will  ever  recover  a  Judgment,  there  is,  therefore,  no  basis  upon  which 
a  percentage  can  be  estimated.  In  a  subsequent  case  in  the  superior  court 
(McQuade  v.  N.  T,  A  Brie  RRCo.,6  Duer,  618 ;  11  How.  434),  it  was  held 
that,  "  when  an  action  has  been  twice  tried,  the  jury  disagreeing  on  the  first 
trial  and  finding  for  the  plaintiff  on  the  second,  and  a  new  trial  is  granted  to 
defendimt  on  condition  that  he  pay  the  costs  of  the  second  trial,"— all  a  de- 
fendant is  bound  to  pay  is  the  costs  of  the  term  at  which  the  second  trial  was 
had.  He  is  not  bound  to  pay  the  fees  of  plaintiff's  witnesses  for  attending  at  a 
term  or  circuit  intermediate  those  at  which  the  two  trials  were  had.  Nor 
should  he  be  required  to  pay  the  amount  of  any  percentage  that  may  have 
been  allowed  to  the  plaintiff  on  the  commg  in  of  the  verdict." 

/.  Where  a  new  trial  is  granted  on  payment  of  costs,  it  means  the  costs  of 
the  trial  and  all  subsequent  costs  (North  v.  Sargeant,  14  Abb.  224),  but  not  term 
fees  on  appeal  (North  v.  Sargeant^  13  Abb.  259),  but  it  includes  the  costs  of 
proceedings  subsequent  to  notice  and  before  trial  (Keil  v.  Bke^  24  How.  228). 

Ree  Rule  57. 

§  308.  [263.]  (Am'd  1849, 1857,  1862.)  Additional  aOauh 
ance. 

In  addition  to  these  allowanceB  there  shall  be  allowed  to  the 
plaintiff  upon  the  recovery  of  judgment  by  him,  in  any  action 
for  the  partition  of  real  property,  or  for  the  foreclosure  of  a 
mortgage,  or  in  any  action  in  which  a  warrant  of  attachment 
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has  been  issued,  or  for  an  adjadication  upon  a  will  or  other 
instrument  in  writing,  and  in  proceedings  to  compel  the  de- 
termination of  claims,  to  real  property,  the  sum  of  ten  per 
cent,  on  the  recovery,  as  in  the  next  section  prescribed,  for 
any  amount  not  exceeding  two  hundred  dollars ;  an  addi- 
tional 3um  of  five  per  cent,  for  any  additi<H)al  amount  not  ex- 
ceeding four  hundred  dollars ;  and  an  additional  sum  of  twa 
per  cent,  for  any  additional  amount  not  exceeding  one  thousand 
dollars'. 

And  in  the  actions  above  named,  if  the  same  shall  be  set- 
tied  before  judgment  therein,  like  allowances  upon  the  amount 
paid  or  secured  upon  such  settlement,  at  one-half  the  rates 
above  specified. 

a.  No  motion  for  aUowance  under  tUs  section  neoeaeary.— In  the  cases 
specified  in  this  section  ttie  clerk  enters  tlie  extra  aUowance  of  course ;  no  or- 
der for  thie  purpose  is  necessaty  (Hunt  v.  Middlebrook,  14  How.  800). 

b.  ZSztra  aUowance  may  be  made.— In  an  action  by  tlie  people  fbr  the 
repeal  of  royal  letters  patent  for  fraud  (The  People  v.  Clarke,  5  Bdden,  849 ; 
B.  C,  11  Barb.  387).  Tender  of  the  principal,  interest,  and  costs  in  a  fore- 
closure suit,  before  hearing,' does  not  defeat  the  plaintiff's  right  to  an  allow- 
ance (GannecUcut  Biter  Banking  Co.  v.  Voorhies.  3  Abb.  ITB).  And  where 
an  attachment  has  issued,  a  percentage  may  be  allowed  on  the  amount  claim- 
ed, although  no  property  has  been  levied  upon  {Jackson  v.  Figaniere,  15  How. 

c.  Extra  allowanoe  oannot  be  had  in  the  following  oases. — An  action 
to  restrain  defendant  from  violating  his  written  agreement  to  sell  certain  arti- 
cles to  the  plaintiff  solely  {Orc^  v.  Bobjohn,  1  Bosw.  018).  In  proceedings  to 
foreclose  a  mechanic's  lien  (Bandolph  y.  FoOer,  4  Abb.  262 ;  8  E.  D.  Smith, 
648).  In  procedings  under  the  act  of  May,  1841 ,  authorizing  the  sale  of  real 
estate  to  pay  assessments ;  or  under  the  act  of  April,  1855,  to  apportion  taxes, 
&C.,  on  sudi  a  sale  {P&were  v.  Barr,  24' Barb.  142.  In  an  action  m  the  nature 
of  9k  quo  warranto,  to  try  the  title  to  an  office  {The  People  v.  *FZaw,  15  How.  86 ; 
25  Barb.  652),  or  to  set  aside  a  voluntary  assignment  (Otbome  v.  BetU,  8  How 
811L  or  to  compel  npedfic  performance  of  a  contract  for  sale  of  real  estate 

iWetke  V.  Bouthmck,  12  How.  170),  or  to  restrain  foreclosure  of  a  mortgage 
Sprong  v.  Snyder,  6  How.  11),  or  to  set  aside  a  conveyance  {Buoluinan  v.  Ifor- 
f^  18  How.  296). 

d  Where  an  attachment  was  iasued  and  levied  on  sufficient  property  to 
satisfy  plaintiff's  claim  (over  $3,000),  and  the  attachment  was  subsequently 
discharged  by  the  defendant  giving  the  requisite  undertaking  after  issue  was 
joined,  the  cause  noticed  for  trial  and  placed  on  the  calendar,  the  parties 
settled  on  the  terms  of  defendant  paying  a  certain  sum,  and  plaintiff's  costs 
and  disbursements  in  the  action,— held  not  to  be  a  case  in  which  an  addi- 
tional allowance  could  be  made  {Boetmek  v.  Tioga  R  B,  Co,,  17  How.  456). 

e.  An  allowance  cannot  be  made  where,  although  the  construction  and  ad- 
Jndicaition  ef  a  written  instrument  is  material  to  &ie  decision,  yet  other  fitcts 
established  by  testimony  are  also  material  {State  of  Michigan  y.  Fhamkt  Bank, 
Hoffinan,  J.,  not  reported ;  and  see  1  Bosw.  618).  But  an  allowance  can  be 
made  where  the  action  is  lo  eet  aside  an  aerignment  aafttMidoleat  by  iieaaon  of 
provisions  on  its  fiu^e.  Otherwise  where  the  Judgment  is  on  account  of  fraud 
<2eA^«  the  instrument— established  by  testimony.  The  phrase  **  ac^udication 
upon  a  will  or  other  instrument  in  writing  "  imports  construction  and  deter- 
mination upon  the  instrument  exclusively,  except  in  cases  where  evidence  con- 
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ducive  to  interpretation  is  admissible.  The  construction  intended  applies  to 
cases  in  which  a  court  of  equity  would  have  been  resorted  to  before  me  code, 
to  expoimd,  or  to  expound  anc|  act  upon  a  written  instmment  (Lewis  y.  Bryee, 
Hofltnan,  J.,  not  reported). 

a.  The  words,  "  proceedines  to  compel  the  detehnination  of  claims  to  real 
property  '*  in  this  section,  refer  only  to  the  special  proceedings  authorized  by 
the  revteed  statutes  {Bridget  y.  MiUer,  2  Duer,  688). 

b.  In  the  actions  mentioned  in  this  section  the  court  haye  no  discretion  ti 
make  any  allowance  other  than  that  prescribed,  and  the  allowance  ean  be  to 
the  plaintiff  only  ( WiUiams  y.  fferrum,  13  Abb.  297 ;  HotoUng  y.  Afanh,  14  Abb. 
161;  13  Abb.  297,  note;  McLees  y.  Avery,  4  How.  441).  Thus  a  defendant 
against  whom  a  judgment  is  obtained  for  an  amount  less  than  he  offered  to  al- 
low Judgment  to  be  taken  against  him,  although  entitled  to  costs,  is  not  en- 
titled to  an  extra  allowance  (McLeee  y.  Avery,  4  How.  441).  But  in  Livingston 
V.  Gidney  (25  How.  1),  the  court  allowed  two  per  cent,  on  the  whole  amount 
recovered,  viz. :  |25,000,  on  the  ground  that  there  was  no  sufiScient  excuse  for 
the  defence. 

e.  A  plaintiff  in  an  action  in  which  an  attachment  issued  is  not  entitled  to 
costs,  where  pending  the  action  the  attachment  was  vacated  (Itdin  v.  Oraydon 
26  How.  95). 

♦  §  309.  [264.]  (Arn'd  1849,  1857,  1858,  1859,  1862.)  />^- 
oerUage^  how  comjnUed.     Difficult  cmd  extraordinary  cases. 

These  rates  shall  be  estimated  upon  the  value  of  the  pro- 
petry  claimed  or  attached,  or  affected  by  the  adjudication  upon 
the  will  or  other  instrument,  or  sought  to  be  partitioned,  or 
the  amount  found  due  upon  the  mortgage  in  an  action  for 
foreclosure.     And  whenever  it  shall  be  necessary  to  apply  to 
the  court  for  an  order  enforcing  the  payment  of  an  installment 
falling  due  after  judgment  in  an  action  for  foreclosure,  the 
plaintiff  shall  be  entitled  to  the  rate  of  allowance  in  the  last 
section  prescribed,  but  to  no  more  in  the  aggregate  than  if  the 
whole  amount  of  the  mortgage  had  been  due  when  judgment 
was  entered.     Such  amount  of  value  must  be  determined  by 
the  court,  or  by  the  commissioners  in  case  of  actual  partition. 
In  difficult  and  extraordinary  cases,  where  a  trial  has  been 
had,  except  in  any  of  the  actions  or  proceedings  (other  than 
those  for  the  partition-  of  real  estate;  specified  in  section  three 
hundred  and  eight,  and  in  actions  or  proceedings  for  the  par- 
tition of  real  estate,  the  court  may  also,  in  its  discretion,  make 
a  further  allowance  to  any  party,  not  exceeding  five  per  cent, 
upon  the  amount  of  the  recovery  or  claim,  or  subject-matter 
involved. 

d.  Where  seotioii  does  not  .apply.*— This  section  does  not  ^ly  to  appli- 
cations to  the  court  for  the  di&tribntion  of  surplus  money  arising  on  a  fore- 
closure sale  {N.  Y.  Life  Ins.  Oo,  v.  VtmderbiU,  12  AbU  458);  nor  to  trials  of 
feigned  issues  or  issues  in  the  nature  of  feigned  issues  (JElfUXriU  y.  SSHmaui^  24 
How.  887).  •  Am^fMh-See  AppemUw. 

39 
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Aihwanoe  in  diffieuU  and  extraortUnarif  amm. 

a.  VHien  a  trial  has  beeo  had.— When  a  plaintiff  TolontarilT  submltB  to  a 
nonsuit,  after  evidence  has  been  given  on  both  sides,  and  white  the  defoid- 
ants'  counsel  is  summing  up,  it  cannot  be  objected  on  application  by  the 
defendants  for  an  allowance  that  a  trial  has  not  been  had  (Allaire  y.  Zm,  4 
Duer,  609;  1  Abb.  126;  Woody.  JUinois  Gent.  R  R  Co.  20  How.  285).  On 
dismissal  of  complaint,  for  plaintiff's  failure  to  appeal,  allowance  may  be 
made  {Reefers  v.  Ikgan,  4Bo6w  669 ;  19  II()W.119 ;  10  Abb.  313) ;  and  so  where 
the  cause  is  on  the  calendar,  and  the  plaintiff  voluntarily  discontinues  it  (Dct- 
nenhover  v.  March^  4  Abb.  254).  The  argument  of  a  demurrer  on  which  a  nnal 
Judgment  is  rendered,  is  a  trial,  and  the  successful  part7  may  have  an  extra 
allowance  where  the  case  is  difficult  or  extraordinary.  But  this  rule  does  not 
apply  to  a  decision  upon  a  demurrer  noticed  as  frivolous,  and  so  adjudged 
(SmaU  V.  Ludlow,  1  Hilton,  307.    See  however  in  note  to  §  247). 

h.  It  has  been  the  practice  in  the  secoifd  iudicial  district  to  make  an  allow- 
ance in  every  case  in  which  there  is  a  trial  (Schwartz  v.  Bmghkeepsie  ln$.  Co. 
10  How.  93).  But  the  allowance  must  depend  on  fiie  circumstances  of  each 
case  (id. ;  &ickeU  v.  BaUy  4  How.  71).  The  allowance  should  be  denied  in 
doubtful  cases  (Ootild  v.  Ohapin,  4  How.  185) ;  and  not  allowed  to  executors 
or  administrators  ( Van  Sickler  v.  Graham,  7  How.  208). 

e.  The  right  of  a  party  to  an  extra  allowance  is  perfect  at  the  time  when  a 
verdict  is  rendered  m  his  favor,  although  the  amount  of  such  allowance  may 
not  be  determined  until  afterwards.  Thus,  in  an  action  to  recover  money 
where  tiic  cause  wa^  difficult,  the  plaintiff  obtained  a  verdict  in  his  fieivor  at  a 
time  when  the  statute  provided  fqr  an  extra  allowance ;  held  the  pliaintiff  was 
entitled  to  such  allowance  although  the  order  for  the  allowance  was  not  made 
until  after  the  provision  for  an  aUowance  had  been  repealed  (Cook  v.  j^.  T, 
Floating  Dry  Dock  Co.,  1  Hiltoft,  656).  Costs  are  to  be  adjusted  accordingto 
the  law  in  force  at  the  rendition  of  the  last  verdict  in  the  action  (Jotiss  y.  un- 
derwood, 18  How.  582 ;  JackeU  v.  Judd,  id.  385). 

d,  Wha.t  oases  are  difiBcult  and  eztraordiiiary.— That  a  cause  occupied  a 
long  time  in  the  trial  of  it,  does  not  of  itself  make  it  a  "  difficult  or  extraordi- 
nary case  "  (Sands  v.  Sands,  6  How.  453 ;  Dexter  v.  Gardner,  1  CJode  R  N.  S. 
80;  5  How.  417;  Houtard  v.  Roms  Plank  Road  Oo,  4  How.  416;  and  see  jR» 
V.  FoXy  22  How.  463).  The  term  "  difficult  or  extraordinary  "  is  used  In  con- 
tradistinction to  "  common  or  ordinary ;"  it  does  not  authorize  the  allowance 
in  all  litigated  cases  (Fox  v.  Gmild,  5  How.  279).    But  by  Barculo,  J. :  all  liU- 

Sted  trials  are  "  difficult  and  extraordinary  "  in  some  respect  (Dyckman  v. 
cDonald,  5  How.  121 ;  Niter  v.  Rossman,  id.  153 ;  see  8chv>art»  v.  Po'keepm 
Mwt,  Ins.  Go,  10  id.  93 ;  MdUhewson  v.  Thompson,  9  id.  28).  The  motive  of  a 
plaintiff  in  purchasing  a  note  for  prosecution,  is  not  a  proper  subject  for  an 
extra  aUoimnce  of  costs.  After  he  has  ^ot  the  note,  he  may  conduct  the  prose- 
euUon  of  it  feirly  and  without  objection  (Burnett  v.  WestfaU,  15  How.  421). 
Where  a  case  is  retried,  the  fact  that  an  allowance  was  denied  on  the  first 
trial,  does  not  prevent  an  allowance  being  made  on  the  second  trial  (Fxt  v 
i^boj,  24  How.  885).* 

e.  Extra  allowance  denied  where  defendants  had  separated  in  their  defence,  ^ 
and  each  obtained  a  bill  of  costs  (Matthewson  v  Thompson,  9  How.  231). 

/  Extra  allowance  is  not  made  for  the  sole  purpose  of  punishing  the  de- 
fendant (Anon.,  12  How.  565). 

g.  Amount  of  allowanoe — ^how  oompated. — ^The  amount  of  allowance  with- 
in the  limits  prescribed  by  this  section,  is  entirely  discretionary  ( {Tnian  Bank 
V.  Mott,  13  Abb.  247).  Unless  the  allowance  exceeds  the  limit  of  section  309,  or 
is  not  authorized  by  that  section,  no  appeal  lies  (id.;  Wilkinson  v.  Tiffany,  4 
Abb.  98 ;  Gook  v.  Dickenson,  5  Sand.  663 ;  Dickson  v.  MeElwain,  7  How.  139 ; 
Dresser  v.  Jennings,  8  Abb.  240 ;  Dana  v.  Fielder,  1  Code  Rep.  N.  S.  224). 

k.  It  Is  only  where  the  defendant  recovers  Judgment  that  the  allowance  can 
be  on  the  amount  clahned  (Wilkinson  v.  Tiffany,  4  Abb.  98). 

k  The  value  of  the  property  to  be  directly  affected  by  the  result  of  the  ao- 
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tion  affords  a  proper  basis  for  computing  the  percentage  aathorisad  hj  thii 
section  as  an  allowance  in  difflcuU  and  extraordinary  oases,  so  held  in  an 
action  to  restrain  defendants  from  discontinuing  andT  remoTing  a  rail-road 
{The  P^  V.  AUxiny  <ft  Vermont  R  R.  Co.  16  Abb.  465). 

a.  'Where,  when,  and  to  whom  the  application  fin:  the  allowanoo 
alioold  be  made. — The  application  must  be  made  before  the  entry  of  jadg- 

.ment  (MarUn  v.  MeCarrmck,  3  Sand.  755;  1  Cdde  Rep.  N.  8.  314);  but  not 
*•  until  all  the  litigation  is  ended  "  (Pcnoent  v.  Wooleott,  12  How.  565).  tt  must 
be  made  to  the  '*  eourt^^  and  cannot  be  made  to  a  ^^juidiee at  chambers'*  {Mann 
▼.  'Tyler,  6  How.236;  1  Code  Rep.  N.  S.  883;  Rule  62);  and  it  should  be  made 
in  the  county  where  the  Judmnent  is  rendered,  unices  some  special  reason 
exist  for  applying  elsewhere  (Aitw  y.  Bouman,  5  How.  168 ;  3  Code  Rep.  192 ; 
see  Rule  !&). 

b.  When  the  trial  is  by  Jury,  the  application  should  be  made  at  the  coming 
in  of  the  yerdict,  or  at  least  during  the  term  at  which  the  trial  is  had  (FUnt  y. 
Biehardmm,  2  Code  Rep.  80;  Van  Eenudaer  y.  Kidd,  5  How.  242).  And  it 
mnst  be  to  the  judge  who  triM  the  cause  {lb,  8aekeUY,  BaU.Z  Code  B.A1\ 
4  How.  71).  And  where  a  cause  was  tried  oefore  Harris,  J.,  in  Noyember, 
1862,  in  which  the  complaint  was  dismissed  wiUiout  costs  as  to  the  defendimt 
Betts,  and  with  costs  as  to  the  defendant  Smith — the  defendant  Smith  moyed 
in  March,  1858,  at  sp^ial  term  before  Parker,  J.,  for  an  ektra  allowance,  and 
attempted  to  excuse  his  delay  in  making  the  application  on  the  ground  of  pro- 
fessional engagements ;  the  motion  was  denied,  {lb.)  But  when  the  trial  was 
at  the  circuit  held  in  July,  and  the  motion  was  made  at  a  special  term  in  Sep- 
tember following,  the  delay  was  held  not  to  be  a  waiyer  of  the  right  to  moye, 
and  ah  allowance  was  made  {Saratoga  R  R.  Co.  y.  McCoy,  9  How.  841). 

c.  Where  ejectment  had  been  brought  in  the  su^rior  court  of  the  city  of 
New  York,  and  judgment  passed  for  the  defendant,  which  was  affirmed  in  the 
court  of  appeals,  on  a  motion  in  the  court  of  appeals  fbr  an  additional  idlow- 
ance,  the  court,  on  denying  the  motion,  said — Tne  additional  allowance  purw 
scant  to  this  section  can  only  be  made  by  the  court  of  original  jurisdiction^ 
and  in  reference  to  the  trial  in  that  court  {Wdfe  y.  Van  Noetrand,  4  How. 
208;  2C<Mns.670).  , 

dL  It  is  too  late  to  apply  at  general  term  after  Judgment  on  appeal  ( Van  Rem- 
9daar  y.  Kidd,  6  How.  2^). 

e.  The  application  should  be  on  notice  {Niver  y.  Rostman,  8  Code  Rep.  192 ; 
6  How.  163 ;  Hoioe  y.  Muir,  8  Code  Rep.  21^  '*  But  perhaps  there  is  no  ob)e(V 
tion  to  entertaining  the  application  at  the  time  of  the  trial  vnth^tU  a  formal 
notice,  if  the  samejudge  is  then  holding  a  special  term.  That,  I  suppose,  is 
wliat  Mr.  Justice  Parker  intended  to  say  in  Van  Rensedaer  y.  Kidd,  5  How. 
242).  But  if  not  then  made,  notice  should  be  given  as  in  other  cases."  (Hand.  * 
J.,  Mann  y.  Tyler,  supra ;  approved,  Allen,  J.,  Saratoga  R.  R.  Co.  y  McCoy,  9 
How.  841). 

/.  When  the  allowance  is  made  by  the  iudge  who  tries  the  cause,  at  the 
same  term  as  that  in  which  the  trial  is  had,  notice  of  the  application  for  an 
allowance  is  not  necessary,  nor  need  the  party  against  whom  the  allowance  is 
made  be  present  in  court.  It  is  usual,  so  &r  as  my  experience  goes,  to  ask  foi 
it  when  the  verdict  comes  in,  and  for  the  judge  to  grant  it  then  or  during  the 
circuit,  without  hearing  counsel.  It  would  be  intolerable  if  a  judj^  were 
bound  to  listen  to  affidavits  and  arguments  upon  every  such  question  that 
arises.  When  the  cause  is  tried  before  him,  he  obtains  all  the  information  from 
the  trial  itself  which  can  be  of  any  value  on  the  subject "  (Barculo,  J.,  MitcK- 
«fly.flaa,7How.491). 

^.  In  an  action  against  executors,  the  motion  should  not  be  made  until  the 
right  to  recover  costs  has  been  adjudged.  But  in  such  an  action  the  motion 
for  costs  and  for  an  allowance  may  be  united  in  one  motion  {Mereereau  y. 
Byers,  12  How.  801). 

K  The  unsuccessful  party  has  a  right,  upon  an  application  for  an  allowance 
to  insist  that  there  be  a  determination  of  Uie  value  of  the  property  recoyerea 
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or  claimed  in  the  action  (Dresser  v.  Jeunings^  8  Abb.  240).  It  is  competent  to 
Buch  party  to  waive  this  right.    (Id.) 

a.  On  motion  to  vacate  an  order  ^ranting  an  allowance,  held  (1)  that  as  the 
moving  papers  did  not  show  that  when  the  order  was  granted  the  unsuccessful 
party  objected  that  no  proper  determination  of  the  value  of  the  property 
mvolved  in  the  action  had  been  had,  it  must  be  presumed  that  the  objection 
was  noti  raised.  (2)  That  the  failure  to  raise  it  on  the  application  for  the 
allowance  was  a  waiver  of  the  right  to  such  a  determination.  (8V  That  the 
granting  of  an  allowance  being  a  matter  within  the  discretion  of  tne  Justice, 
his  decmion  ought  not  to  be  reviewed  on  motion  before  another  Justice.    (Id.) 

h.  The  last  clause  of  rule  52  was  designed  to  enable  a  party  who  had  suc- 
ceeded in  a  cause  tried  before  a  referee  to  apply  for  an  extra  allowance  at  a 
special  term  of  the  court  (SackeU  v.  BaU,  4  How.  71).  .This  was  necessary,  for 
the  reason  that  no  such  application  could  be  made  to  the  referee ''  (Osborne  v. 
B^m,  8  How.  31), 

c.  A  rule  in  the  second  Judicial  district  provide  that  in  actions  tried  at  the 
circuit  or  the  special  term,  application  for  additional  allowance  must  be  made 
to  the  Justice  who  heard  the  cause,  unless  he  is  out  of  the  State,  or  unable  to 
attend  to  business  from  ill  health,  or  out  of  office.  And  in  actions  heard  be- 
fore referees,  the  application  must  be  made  in  the  Judicial  district  wttere  the 
action  is  pending.  Such  allowance  will  be  made  whenever  there  has  been  a 
trial,  and  the  parties  have  appeared,  and  litigated  the  questions  in  controversy. 
See  JElules  in  Appendix. 

d  CostB  on  motion  for  allowanoe. — It  has  not  been  usual,  at  least  so  fiu*  as 
my  own  experience  allows  me  to  know,  to  allow  costs  on  a  motion  for  an 
extra  allowance  (Harris,  J.,  Dickson  v.  McEhoain,  7  How.  139  ;•  and  to  the  same 
effect  in  Sehtoartz  v.  Poughkeepsie  Mui.  Ins.  Co.  10  id,  98). 

e,  Allowauce  after  trial  before  a  referee. — Where  the  trial  is  had  before 
referees,  the  application  must  be  made  to  the  court  for  the  allowance  (Bowe  v. 
Muir,  3  Code  Rep.  21 ;  4  How.  252 ;  Mver  v.  Bosmm,  5  How.  158 ;  3  Code 
Rep.  192).  The  application  should  be  on  notice  to  the  adverse  party.  (/&.) 
And  the  court  should  be  furnished  with  an  affidavit  of  facts  sufficient  to  enable 
it  to  form  an  opinion  on  the  subject.  The  mere  certificate  of  the  referee  that 
the  cause  is  within  this  section*  is  not  sufficient  Facts  must  be  stated,  (lb. ; 
QonM  V.  Ohapm.^  How.  185).  But  the  certificate  of  the  referee  is  more 
proper  than  an  affidavit,  to  show  what  took  place  before  him  (Main  v.  P^y 
16  How.  271). 

/.  In  cases  h^ard  before  a  referee,  the.  motion  for  an  extra  allowance  for 
costs  is  subject  to  the  same  rules,  with  respect  to  the  place  at  which  it  should 
be  made,  as  any  other  motion  (Sprang  v.  Snyder^  1  Code  Rep.  N.  S.  178 ;  6 
How.  11).  In  a  previous  case,  Niter  v.  Rmman  (3  Code  Rep.  192 ;  5  How. 
153),  it  was  held  that  such  a  motion  should* be  made  in  the  county  where  the 
Judgment  is  rendered,  unless  some  special  reason  exist  for  applying  elsewhere. 

g.  Review  of  order  for  allowanoe. — The  order  for  an  allowance  is  not 
appealable  (Cook  v.  Dickenson,  6  Sand.  663 ;  Dickson  v.  MiaBlwain/t  How.  139) ; 
at  least  it  is  not  reviewable  on  motion  before  another  Judge  (Dresser  v.  Jen- 
ningSy  3  Abb.  240).  But  where  the  allowance  exceeds  the  prescribed  percent- 
age, then  it  is  said  the  order  affi^ts  a  substantial  right,  and  is  subject  to  appeal 
(Wilkinson  v.  Tiffany,  4  Abb.  98 ;  Union  Bank  v.  Mott,  13  Abb.  247),  or  review 
on  motion  at  special  term.    (Id.) 


§  310.  [265.J    Interest  on  verdict  or  report^  when  allowed, 
When  the  judgment  is  for  the  recovery  of  money,  interest 
from  the  time  of  the  verdict  or  report  nntil  judgment  be  finally 
entered,  shall  be  computed  by  the  clerk,  and  added  to  the  costs 
of  the  party  entitled  thereto. 
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o.  Interest  on  a  report  of  a  referee  is  to  be  ooinpitted  from  the  time  the  re- 
XK>rt  is  made,  and  not  from  its  date,  if  the  date  differs  from  the  time  when  the 
report  was  in  fact  made  (FttUer  y.  Squire^  8  How.  121). 

§  311.  [266.]  (Ara'd  1849,  1857,  1862.)  Costs,  hmotohe  i/nr 
serted  in  judgment.  DisbursemenfSj  h&w  stated,  Ifotice  of  ad- 
justments.    InterloeiUory  costs. 

The  clerk  shall  insert  in  the  entry  ot^udgment,  on  the  appli- 
cation of  the  prevailing  party,  upon  nve  days'  notice  to  the 
other,  except  when  the  attorneys  reside  in  the  ^ame  city,  vil- 
lage, or  town,  and  then  upon  two  dajs'  notice,  the  sum  of  the 
allowances  for  costs,  as  provided  by  this  code,  the  necessary 
disbursements,  including  the  fees  of  officers  allowed  by  law, 
the  fees  of  witnesses,  the  reasonable  compensation  of  commis- 
sioners in  taking  depositions,  the  fees  of  referees,  and  the  ex- 
pense of  printing  the  papers  for  any  hearing  when  required  by 
a  rule  of  the  court.  The  disbursements  shall  be  stated  in  de- 
tail and  verified  by  affidavit.  A  copy  of  the  items  of  the  costs 
and  disbursements  shall  be  served,  with  a  notice  of  adjust 
ment.     • 

Whenever  it  shall  be  necessary  to  adjust  costs  in  any  inter- 
locutory proceeding  in  an  action,  or  in  any  special  proceed- 
ings, the  same  shall  be  adjusted  by  the  judge  before  whom  the 
same  may  be  heard,  or  the  court  before  which  the  same  may 
be  decided  or  pending,  or  in  such  other  manner  as  the  judge 
or  court  may  direct. 

h.  Taxation  or  acUustment  of  costs  and  the  entry  of  the  amount  in  the  judg- 
ment, are  not  stayed  by  an  appeal  with  security  {UurHs  v.  LeamU,  1  Abb.  llo). 
[Can  appeal  be  perfected  until  costs  ascertained  ?J 

c  The  wor^  "prevailhig  party"  in  this  section,  " must  be  understood  to 
be  that  party- whose  right  to  costs  has  prevailed"  (Johnson  v.  Amw,  10  How. 
554;  P<5at  V.  Wufih,  1  Bosw.  658). 

d  Costs  are  to  be  adjusted  according  to  the  law  existing  at  the  time  of  the 
verdict,  as  to  all  items  prior  to  that  time.  The  recovery  which  gives  the  right 
to  costs  means  the  veroict.  The  court  cannot  order  judgment  nunc  pro  tunc 
as  of  a  date  prior  to  the  actual  Judgment,  merely  to  affect  the  amount  of  a 
party's  costs  {Moore  v.  WesUroeU,  14  How.  279 ;  Crary  v.  Norwood,  5  Abb.  219 ; 
yUher  V.  Hunter,  15  How.  156 ;  Htiber  v.  Lockwood,  id.  74 ;  ifcCann  v.  Bradley, 
id.  80;  Torrey  y.  Hadiey,  U  id.  857;  Hunt. v.  MiddUHrrook,  id.  800;  Jones  v. 
Underwood,  18  How.  582 ;  Ja/ihett  v.  Jadd,  id.  885 ;  contra,  see  Steward  v.  Lamo- 
reaux,  5  Abb.  14 ;  see  ante,  p.  584,  g). 

e.  The  determination  of  an  action  as  respects  the  question  of  costs,  is  the 
final  decision  authorizing  a  Judgment  In  the  case  of  a  trial  b^  the  court,  it  is 
the  making  and  filing  the  decision.  In  the  case  of  a  referee,  it  is  the  making 
and  delivery  of  the  report  {Hunt  v.  Middlebrook,  14  How.  800,  Hubbard,  J.). 
But  in  Torrey  v.  Handiey,  (14  How.  857)  Davis,  J.,  held  that  in  the  case  of  a  jodg 
ment  on  the  report  of  a  referee,  the  right  to  costs  does  not  accrue  at  the  time 
of  the  making  the  report,  nor  until  the  report  is  filed. 


Digitized  by 


Google 


614  ADJUSTMENT  OF  OOBTS.  [§  3^^- 

a.  When  notice  is  neoeasary.— A  defendant  not  appearing  is  not  entitled 
to  notice  of  adjusting  the  costs  {Riehards  y.  SweUer,  1  Code  Rep.  117;  WHeox 
Y.  GurUsy  ib.  127).  But  giving  notice  of  appearance  entitles  the  defendant  to 
notice  of  adjusting  the  costs  {Blaon  v.  K  Y.  Equit.  Im.  Oo.,  2  Code  Rep.  30; 
8  How.  413;  5  How.  233). 

■  b.  If  the  costs  are  not  adjusted  on  the  day  for  which  notice  is  given,  and  the 
opposite  party  does  not  attend,  the  costs  may  be  adjusted  on  a  subsequent  day 
without  mrther  notice  (1  Johns.  Cas.  32 ;  2  Wend.  252). 

e.  Where  it  is  sworn  positively  that  no  notice  of  adjustment  of  ooets  has 
been  received,  it  is  incumbent  ujwn  the  other  side  to  show  the  time  and  man- 
ner of  service  {Van  Wyck  v.  Bkd,  10  How..  366).  Thus  where  the  defendant 
swore  positively  that  he  had  received  no  notice  of  adjustment  of  costs,  and  the 
plaintiff's  attorney  merely  swore  that  he  at  some  time,  without  mentioning  on 
what  day,  but  more  than  four  days  prior  to  the  time  of  adjustment,  served  a 
notice  by  mail,  it  was  held  insufficient,  and  a  re-a^justment  of  the  costs  was 
ordered.    (Ib) 

d,  'Wbat'is  a  ■offlciant  notice.— Service  of  notice  on  Saturday  for  Monday 
is  not  a  notice  of  two  days  (Whipple  v.  fFiZttauM,  4  How.  28,  and  see  MaxweU  v. 
Fkmps,6Yea,  146;  Bam  y.  MeOreffor,  1  Dowl  &  L.  583;  12  M.&  W.S17; 
Anon.  2  Hill,  375),  The  New  York  common  l)lea8  held  recently  at  a  general 
term,  that  a  notice  on  Saturday  for  Monday  is  a  notice  of  two  days.  See  note 
io%4ff7yp<nL 

e.  It  is  no  objection  to  a  notice  df  the  adjustment  of  costs,  that  it  was  given 
before  the  right  to  recover  was  established,  provided  the  right  to  soch  costs 
as  were  noticed  exist  at  the  date  for  which  the  notice  was  given  (Anan,  4 
Sand.  693).  So  held^  where  the  plaintiff;  in  an  action  for  money  only,  in  anti- 
cipation of  a  defoult  gave  notice  of  adjusting  the  costs  to  which  he  would  be 
entitled  on  taking  judgment  by  defoult,  for  a  day  subsequent  to  the  time  when 
he  could  regularly  enter  the  judgment  (lb.;  and  see  OadunU  v.  Bocih,  12  Johns. 
151). 

/  Bffeot  of  omitting  notioe.— The  effect  of  omitting  to  give  notice  of  ad^uflt- 
ing  the  costs  in  the  cases  where  the  defendant  is  entitlea  thereto,  haabeen  differ- 
ently decided ;  thus,  in  JZ^/^rm  v.  i\r.  F.  JS^. /tm.  O?.  (2  Code  Rep.  30 ;  2  Sand.  65^, 
Bank  of  MatOUm  v.  DwiglU  (2  Code  Rep.  49) ;  Ooldmnith  v.  Marpe(l  Code  Rep.  49), 
Doke  V.  Peek  (ib.  54),  it  was  held  that  the  omission  made  the  judgment  iiregu- 
lar,  and  liable  to  be  set  aside  on  motion ;  but  in  Biehardi  v.  Swetter  (1  Code 
Rep.  117J,  Hugheg  v.  Mukey  (1  Sand-  92),  Dix  v.  Paimer  (3  Code  Rep.  214;  5 
How.  236),  Triacey  v.  Bumphrey  (1  Code  Rep.  N.  a,  197),  Stimaon  v.  Huggin$ 
(16  Barb.  658 ;  9  How.  m^PotUry.  SmUh,  (9  ib.  262),  Macombtrr  v.  Mayor  qfB. 
r.  (17  Abb.  37),  Benry  v.  Bow  (20  How.  215),  the  omission  was  held  not  to  affect 
the  regularity  of  the  Judgment,  but  only  40  entitle  the  defendant  to  a  re-adjust- 
ment at  the  cost  of  plaintiff. 

g.  The  question  was  again  brought  before  the  superior  coffrt  in  Giimartin 
v.  Smith  (4  Sand.  684),  when  Bosworth,  J.,  held  (all  the  justices  of  that  court 
concurring),  that  the  a^ustment  of  costs  without  notice,  where  the  adverse 
party  is  entitled  to  notice,  does  not  affect  the  regularity  of  the  entry  of  judg- 
ment But  the  omission  of  notice  makes  the  insertion  of  the  eostM  in  the  entnr 
of  judgment  irregular,  and  liable  to  be  vacated ;  so  also  of  the  judgment  roll, 
the  docket  of  judgment,  if  perfected,  and  the  execution  if  issu^. 

h  It  is  irregular,  in  cases  where  the  defendant  has  appeared,  to  have  the 
costs  a^usted  and  e^tered  in  the  judarment  without  notice  ;  and  it  is  such  an 
irreiEpilarity  as  makes  the  entry  of  judgment  irregular.  "  The  old  practice  of 
perfecting  judgment,  and  then  giving  notice  of  re-taxation,  cannot  obtain  un- 
der the  code.  #  ♦  ♦-  >x\^^  true  rule  is  laid  down  in  OHmartin  v. 
Smith  (4  Sand.  684) "  (MitcheU  v.  HaU,  7  How.  491). 

I.  Power  of  the  clerk.— No  authority  is  conferred  on  the  clerk  to  adjust 
costs,  except  in  cases  of  final  judgment ;  but  the  court  may  confer  such  au- 
thority by  a  special  reference  to  himJBokerson  v.  Spoor,  3  CJode  Rep.  70 ;  Jfi>r- 
r*»nv.  idc,  4How.  304;  Mitchell  y.WesterwU.Q  Bow.  2^;  NeOisY.BeFbrrett, 
Id.  413).    The  clerk  may  tax  costs  on  mandamus  (The  People  v.  Colborne,  20 


Digitized  by  LjOOQIC, 


§  311.]  ADJUSTMENT  OF  C0BT8.  616 

How.  978),  but  not  in  special  proceedings,  as  in  street  opening  cases  (A  Fmrik 
Ave.,  11  Abb.  190). 

a.  The  clerk  is  bound  to  perform  any  service  lawftilly  required  of  him  on 
being  paid  his  fee  therefor.  He  cannot  reAiae  to  perform  the  scorlce  i.  e.  re- 
fuse to  file  a  judgment  roll,  because  the  fee  for  some  former  service  remains 
unpaid  (Purdy  v.  Beters,  15  Abb.  160). 

b.  The  clerk  should  examine  the  charges,  whether  they  be  opposed  or  not, 
and  should  strike  out  all  disbursements'  and  chams  which,  in  his  iudgment 
have  been  unnecessarily  incurred  {BekUng  y.  OonkUn,  4  How.  199 ;  BUmson  y. 
Bnggins,  16  Barb.  662 ;  9  How.  86).  If  he  has  a  doubt  as  to  the  correctness  of 
a  charge,  he  should  correct  it  (Sogers  v.  Bogers,  2  Paige,  460). 

e.  Has  a  clerk  authority  to  adjust  interlocutoiy  costs  ?  Semble,  he  iias  not 
(Hicks  V.  Wali&rmire,  7  How.  370 ;  and  see  Van  maiek  v.  Winne,  8  ift.  6  ;  EUs- 
toarih  v.  OoocUng,  8  ib,  1).  And  in  MitcheU  v.  WestdroeU  (6  How.  268),  Hand,  J., 
said,  "  Both  parties  seemed  to  have  acquiesced  in  the  power  of  the  Clerk  to  tax. 
If  that  were  not  so,  the  practice  in  such  cases  might  be  a  little  doubtAil.  The 
code  does  not  say  the  clerk  shall  not  tax  or  ^  acfiust"  as  it  is  now  denominated, 
except  on  final  judgxpent ;  nor  does  it  establish  a  complete  system  in  all  respects. 
But  the  amendment  to  the  juAiciarr  act  (Laws  of  1847,  p.  645,  §  88 ;  still  in 
force  in  Be  Fburih  Ave.,  11  Abb.  Iw)),  prohibits  the  county  clerk  taxing  costs, 
except  where  they  shall  be  limited  by  law,  exclusive  of  disbursements.  And 
it  has  been  said,  the  clerk  has  no  power  to  tax  costs.  Many  of  the  profession 
have,  however,  treated  the  clerk  as  a  taxing  officer ;  and  rule  88  [now  57J  re- 
cognizee taxation  of  interlocutory  costs.  No  doubt  the  better  way  is  to  fix 
the  amount  of  costs,  where  that  can  be  done ;  and  it  would  be  proper  .to  di- 
rect that  process  issue  to  enforce  payment,  which,  in  that  case,  would  issue  of 
course,  aftjpr  twenty  days.  And  if  the  sum  cannot  be  ascertained  convenient- 
ly by  the  court,  I  have  no  doubt  it  can  be  referred  to  the  clerk  to  ascertain 
or  adjust  the  amount ;  and  I  see  no  reason  why  the  order  may  not  fiirther 
authorl^  process^to  collect  the  amount  so  ascertained  (People  v.  Jfevins,  1  Hill, 
154)." 

d.  Disbonementa,  how  stated  and  verified.—  What  are  not  aUowed  as  dis- 
bursements.— Pees  for  serving  Buhpcends  (Wheeler  v.  Loeee,  12  How.  446 ;  Bur- 
nett V.  WestfaU,  15  id.  481) ;  certificate  of  service  of  object  of  action  (Benedict  y. 
Warriner,  14  How.  568).  In  an  action  to  recover  the  possession  of  lands,  the 
surveyor'' s  fees,  in  procuring  the  boundaries  of  the  land  (Haynes  v.  Mosher,  15 
How.  216). 

/.  "What  are  allowed  as  disbumements.— Disbursements  include  the  ne 
cessary  expenses  in  executing  a  coipmission  in  a  foreign  state  (Finch  y.  Calvert, 
13  How.  13 ;  contra,  Perry  v.  Chriffin,  7  How.  26^) ;  the  fees  to  witnesses  (>Fa/*w 
v.  BusseU,  16  How.  91);  certified  copy  order  of  reference  (ToU  v.  Thmas,  15 
How.  815) ;  referee's  fees  (id.) ;  fees  for  docketing  judgment,  and  for  transcripts 
(«t) ;  for  service  of  object  of  the  action  [Benedict  v.  Warring,  14  id.  568) ;  for 
service  of  summons  (see  anie,  p.  176,  d,  e)  j^printing  a  case  ( WUcoz  v.  OurUss,  10 
How.  91).  A  reasonable  sura  actually  paid  for  service  of  the  summons,  com- 
plaint or  notice  of  the  object  of  the  action,  by  any  person  other  than  Uie 
sheriff,  and  not  exceeding  the  sheriff's  fees  for  the  uke  services,  may  be  al- 
lowed as  a  disbursement  {Case  v.  Price,  17  How.  848 ;  9  Abb.  111).  The  affi- 
davit should  show  the  reasonableness  of  the  charge  by  stating  tiie  facts  re 
specting  such  service.    (Id) 

g.  It  is  proper  to  allow  as  a  disbursement  pro^r  sums  paid  for  necessary 
searches,  and  copies  of  papers  from  the  clerjt  s  office.    (Id.) 

h.  Where  there  are  charges  in  the  bill  for  the  attendance  of  witnesses,  the 
affidavit  should  state  the  respective  names  and  places  of  abode  and  occupation 
of  the  witnesses,  the  distance  they  respectively  travelled,  the  days  they  respect- 
ively actually  attended,  and  thai  each  of  them  was,  or  was  believed  to  be,  a 
material  and  necessary  witness  for  the  pirty  on  whose  behalf  he  was  subpoe- 
naed (5  Hill,  595 ;  8  tJ.  457 ;  6  ib.  376 ;  2  Hall,  530 ;  19  Wend.  82 ;  1  Code  Rep. 
N.  8.  400 ;  5  How.  458;  11  id.  160 ;  12  «i.  446 ;  Hicks  y.  Brennan,  10  Abb.  804 , 
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Taakt  t.  Schmidt,  25  How.  SiO).*  If  the  adrerse  ptttj  timw  fhAla  fiftttnber  ot 
witneflses  were  not  called  at  the  trial,  the  party  asking  for  the  expense  of  flieir 
attendanoe  mi»t  expliun  ^wfay  th^  are  not  called,  or  Ute  expense  of  their  at- 
tendance shonld  be  disaUowed  (6  Hill,  876;  MMd  t.  Malhry,  27  How.  38) 
The  derk  is  not  then  at  liberty  loncer  to  fc^ow  the  oidinaiy  affldayit  (I>(nriing 
v.  Bush,  6  How.  410).  Allowance  for  attendance  of  non-resident  witnesses  (4 
8and.  789). 

a.  Chaigee  for  copies  of  papers  cannot  be  taxed  unless  it  be  stated  in  the  af- 
fldayit that  soch  copies  were  actoally  and  necessarily  made  %>r  use  or  used,  and 
it  must  appear  that  the  disbursements  were  necessary  and  reaa<Miable  in  amount 
<3  R  8.  663,  §  7). 

b.  Where  postage  or  other  disbursements  are  diaiged  in  a  bill  of  costs,  each 
item  of  such  disbursement,  and  the  occasion  or  drcomstance  of  the  expendi- 
ture should  be  particularly  specified  (2  Paige,  459).  And  where  papers  are 
sent  by  express  in^ead  of  by  mail,  the  amount  of  carriage  paid,  not  exceed- 
ing what  would  haye  been  the  amount  of  postage,  may  be  allowed  (i\r.  T.  Tru^ 
Co.  y.  DaffU,  10  Paige  507).  Expenses  of  serying  complaint  (4  How.  28 ;  2  Sand. 
742). 

c  Where  the  items  of  disbursement  for  the  attendance  of  witnesses  were  par- 
ticularly stated  in  the  affldayit  of  disbursements,  but  where  stated  in  gross  in 
the  bill  of  costs,  and  objection  was  made  to  the  allowance  of  such  items  on 
that  ground,-— held,  that  the  objection  was  properly  oyemiled  (Hagar  y. 
Danforthy  8  How.  448)u  In  a  subsequent  case  (Shannon  y.  Brower^  2  Abb. 
377),  Emott,  J.,  said  he  was  unable  to  agree  with  Parker,  J.,  in  Hagar  y.  Dan^ 
forth,  and  that  the  items  of  disbursements  must  be  stated  in  detail  in  the  bill, 
and  that  it  was  not  sufficient  that  they  appeared  in  the  affldayit  yerifying  the 
bUl. 

d.  It  is  not  material  to  the  adyerse  party  whether  the  witnesses  opposed  to 
him  attend  in  obedience  to  a  subpoena  or  hy  agreement,  as  there  is  now  no 
fee  for  the  service  of  a  subpcena.  Witnesses  are  entitled  to  Jfcheir  fees  flrom  the 
party  at  whose  instance  the^  attend,  whether  they  are  subpoenaed  or  not 
And  it  is  not  necessary  that  it  should  be  proyed  to  the  clerk,  on  the  ac^ust- 
ment  of  the  costs,  that  the  witoessee  were  subpoenaed.  Where  no  subpoena 
is  used  by  a  party  to  procure  the  attendance  of  his  witnesses,  persons  whose 
fees  he  seeks  to  charge  to  his  adversary  must  be  his  mlnssoes  in  the  action. 
And  where  no  subpoena  is  served  on  them  they  cannot  be  considered  his  wit- 
nesses, unless  they  were  examined  as  such,  or  attended  the  trial  as  his  wit- 
nesses at  his  rec^uest  or  by  agreement :  such  request  or  agreement  must  be 
stated  in  terms  m  the  affidavit  of  their  attendance,  or  be  cleariy  inferable 
therefrom  {Wh£e2er  v.  Lozee,  12 How.  446  ^ Hayne^  v.  Mother,  15  id.  216 ;  Taaks 
y.  Schmidt,  25  id.  341).  A  witness  residing  out  of  the  State,  is  entitled  to  fees 
for  the  number  of  miles  he  travels  from  the  boundary  line  within  the  State  to 
the  place  of  trial  (£ri/u2sv.  Sehmeciady  Ins.  Co.,  7  How.  142).  This  distance 
should  be  estimated  by  the  nearest  usually  travelled  route ;  and  due  regard 
should  be  had  to  his  residence  in  the  foreign  State,  and  the  place  where,  by 
the  usually  travelled  route,  he  would  come  to  the  State  line.  And  these  fiwjts 
Should  be  stated  in  the  affidavit  used  on  taxation.  If  a  foreign  witness  trayels 
from  his  residence  to  the  place  of  trial /or  the  purpose  of  attending  as  a  wit- 
ness, he  may  then  be  subpoenaed,  and  his  travel  fees  will  be  allow^  as  a  for- 
eign witness.  Otherwise,  if  he  attends  the  trial  not  for  the  purpose  of  being 
a  witness,  although  he  is  subpoenaed  at  the  trial  (Id.  and  see  jBowlnnd  v.  Lenox, 
4  Johns.  311 ;  MouUon  v,  Tovmsend,  16  How.  806;  Taaks  v.  Sehmidi,  25  How. 
341). 

e.  Where  a  witness  was  duly  subpoenaed  his  trial  fees  and  one  days*  attend- 
ance paid  him,  and  he  left  home  to  attend  pursuant  to  his  subpoena,  but  re- 
turned without  going  to  the  court  on  learning  that  no  court  would  be  held, 
the  party  subpoenaing  him  was  held^entitled  to  tax  as  part  of  his  costs  the  fees 
paid  to  such  witness  (i2WA  v.  Meads,  20  How.  287). 

/.  A  witness  subpoenaed  at  his  temporary  residence  or  place  of  business,  and 
attending,  is  entitled  to  mileage  fr^m  the  place  where  subpoenaed,  if  that 
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place  is  tnbre  reM>te  than  his  pennaneni  place  of  residence  {Clark  v.  ^/arir^.A 
How.  243). 

a.  A  witness  not  attending  court  ontil  after  the  cause  has  been  adjourned 
may  be  entitled  to  his  fees.    {Id.) 

b.  A  witness  actually  attending  in  two  cases  between  the  same  parties  is  en- 
titled to  fees  in  both  cases  (Bicka  y.  Brmnan,  10  Abb.  304) ;  and  whether  the 
witness  attend  pursuant  to  a  subpcena  or  voluntary  on  the  request  of  the  par- 
ties makes  no  aifrei:ence  ( Vence  y.  Speir^  18  How.  168 ;  TacLks  y.  Schmidt,  25 
How.  341). 

c.  An  attorney  of  record,  examined. as  a  witness,  is  entitled  to  a  witness  fee 
for  the  day  on  which  he  was  examined,  but  is  not  entitled  to  mileage  {Taak$ 
T.  Schmidt,  25  How.  341). 

d.  Where  an  issue  is  such  that  the  plaintiff's  attorney  must  know  the 
eause  will  be  referred  by  the  court,  and  he  has  been  requested  by  the  defend- 
ant's attorney  to  consent  to  refer  it,  and  refused,  the  court,  at  the  circuit 
orders  it  to  be  referred,  the  plaintiff  on  succeeding  before  the  referee  is  not 
entitled  to  charge  for  witnesses'  fees  attending  that  circuit  {Pike  y.  N€uh,  16 
How.  53). 

e.  Where  a  defendant  subpcenaed  seyenteen  witnesses  upon  an  issue  of  for- 
gery, which  had  been  previously  found  against  him  on  a  former  trial  of  another 
action  presenting  the  same  issue,  when  he  had  examined  twelve,  but  the  court 
on  the  latter  triiu  allowed  him  to  examine  five  of  the  seventeen  only,-Theld 
that  he  should  be  allowed  the  costs  of  all  the  seventeen  witnesses  {Ixnoerre  v. 
VaU,  5  Abb.  227). 

/.  'WitDesses'  fees  for  attendance  of  the  party  as  a  wttnees  on  his  own 
behalf — The  defendant  examined  as  a  witness  on  his  own  behalf,  in  answer 
to  the  testimony  of  the  assignor  of  the  demand  in  suit,  is  entitled  to  fees  as  a 
witness,  to  be  taxed  in  the  costs  {Querisale  v.  Billiard,  8  Abb.  31 ;  and  to  the 
like  effect  Legan  v.  Bro(^,  8  Abb.  127 ;  17  How.  29 ;  contra,  Cornea  v.  I\>tter, 
15  How.  278 ;  ^dUcer  v.  RumU,  16  id,  91;  Case  v.  Price,  9  Abb.  Ill ;  17  How. 
348).  And  this  is  held  to  include  travel  fees  {Rogers  v.  Chamberkuji,  7  Abb. 
402).  But  to  authorize  a  charge  for  the  attendance  of  a  parhr  himself  as  a  wit- 
ness, it  should  appear  that  he  attended  solely  as  a  witness  {Hanna  v.  Deacttr,  15 
Abb.  135 ;  Brou7ier  v.  FrauerUhal,  20  How.  385 ;  12  Abb.  183).  If  a  party  to  an 
action  c^h,  in  any  case  where  he  Is  sworn  and  testifies  as  a  witness  on  1^  own 
behalf,  recover /«m  ae  a  mtness  (which  is  doubted),  such  fees  cannot  be  taxed 
on  the  ordinary  affidavit  To  authorize  the  allowance  he  should  be  required 
to  show  that  he  did  not  attend  as  a  party,  nor  to  conduct  the  trial  of  the  cause, 
that  the  sole  purpose  and  intent  of  his  attendance  was  as  a  witness  {Logan  v. 
TA^wwM,  11  How.  160).  '  .  . 

g.  If  one  defendant  attends  the  trial  solely  as  a  witness  fbr  his  co-defendant, 
that  defendant  will  be  entitled  to  charge  the  fee  for  his  attendance  ( Walker  v. 
Russea,  16  How.  91). 

h,  Retriew  of  adjustment — A  motion  in  the  nature  of  an  appeal  ftom  the 
act  of  the  clerk  may  be  made  to  the  court  at  special  term  (3  Code  Rep.  24 ; 
Whipple  V.  WiUiams,  4  How.  28) ;  and  where  costs  are  allowed  to  the  plaintiff 
on  an  acyustment,  by  the  clerk,  to  which  he  has  no  legal  right,  and  which  the 
defendant  cannot  be  required  to  pay  without  a  violation  of  the  statute,  and 
the  court,  at  special  term,  deny  a  motion  to  correct  the  acQustment,  an  appeal 
lies  to  the  general  term  {Sltiyier  v.  Smith,  2  Bosw.  673). 

t.  The  motion  should  be  made  promptly,  and  before  the  costs  are  paid  (Col- 
lomb  V.  CaldweU,  1  Code  Rep.  N.  8.  41 ;  5  How.  SSQ -jSchermerhoyn  v.  Van 
Vorst,  1  Code  Rep.  N.  S.  400 ;  5  How.  458 ;  Dresser  y.  Wickes,  2  Abb.  460). 

j.  On  motion  in  the  nature  of  an  appeal  from  the  decision  of  a  clerk,  allow- 
ing items  in  a  bill  of  costs,  the  affidavit  in  support  of  the  motion  should  show 
that  the  allowance  of  such  items  was  opposed,  and  that  the  items  were  allowed 
under  objection  {People  v.  Odkes,  1  How.  195) ;  or  semik,  that  the  party  was 
debarred  the  opportunity  to  object  {Ooodyear  v.  Badrd,  11  How.  377).  On  a 
motion  to  review  the  adjustment  of  costs  by  the  derk,  Welles,  J.,  said,  **  In 
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regard  to  the  items  now  objected  to,  it' is  not  shown  that  they  were  pointed 
oat  or  objected  to  before  the  clerk ;  And  the  objections  now  made  to  them 
cannot,  therefore,  be  considered "  (Ouykt  v.  Goates,  10  How.  142).  8&mble, 
that  on  the  motion,  only  the  affidayits  pre^nted  to  the  clerk  in  support  of 
the  items  objected  to  can  be  considered  on  the  part  of  the  respondent  {Logan 
V.  T/umas,  11  How.  160). 

a.  It  is  the  daty  of  a  party  who  is  dissatisfied  with  the  taxation,  as  to  partic- 
ular items,  to  bring  the  qu^tion  as  to  such  items  directly  before  the  court  by 
a  motion  on  his  part,  although  the  adverse  party  applies  for  a  readjustment 
as  to  other  items  (Rogers  v.  Sogers,  2  Paige,  460). 

b.  If  the  adjustment  of  costs  by  the  clerk  of  a  county  court  is  erroneous,  the 
remedy  of  a  party  a^^eved,  is  by  a  motion  in  that  court  in'  the  nature  of  an 
appeal  from  the  decision  of  the  clerk,  not  by  an  appeal  from  the  judgment  of 
the  court  (BeatUe  v.  Qua,  15  Barb.  182). 

e.  On  a  motion  to  readjust  costs  and  for  leave  to  amend  answer,  the  ac(}uBt- 
ment  being  sustained  and  the  leave  to  amend  granted,  the  defendant  was 
charged  $10  costs  of  motion  in  addition  to  the  costa  moved  to  be  readjusted 
(Shanks  v.  Bae,  19  How.  540). 

c.  Adjustment  of  costs  by  judge  at  chambers.— The  taxation  of  costs  other 
than  those  in  an  interlocutory  proceeding,  hj  a  judge  at  chambers  is  clearly  a 
nullity.  The  clerk  is  the  only  officer  authorized  by  the  code  to  tax  or  adjust 
costs ;  and  his  authority  is  limited  to  the  taxation  of  costs  upon  the  en^  of 
Judgment,  or  in  an  interlocutory  proceeding  by  an  order  (IfeiUe  v.  De  Ifhrut^ 
6  How.  413 ;  Van  Sehaick  v.  Winne,  8  td.  6 ;  Banna  v.  Dexter,  15  Abb.  186). 

§  312.  [267.]     Gierke' fees. 

The  clerk  shall  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar ; 
on  entering  a  judgment  by  filing  transcript,  six  cents  ; 

On  entering  judgment,  fifty  cents;  except  in  courts  where 
the  clerks  are  salaried  officers,  and  in  such  courts  one  dollar. 

He  shall  receive  no  other  fee  for  any  services  whatever  in  a 
civil  action,  except  for  copies  of  papers,  at  the  rate  of  five  cents 
for  every  hundred  words. 

d.  The  fee  of  one  (JoUar  on  every  trial,  firom  the  party  bringing  it  on,  is  not 
payable  until  the  cause  is  called'  on  to  be  heard  (kaieomb  v.  Jennings,  1  Code 
Rep.  41).  Nor  is  this  fee  payable  in  actions  refcred  at  the  circuit,  and  tried 
before  referees  (Benton  v.  Sheldon,  1  Code  Rep.  134). 

e.  The  clerk  is  not  entitled  to  charge,  in  any  case  whatever,  for  entering  in 
the  rough  minutes,  or  in  the  books,  any  rule  or  order.  Where  either  party 
desires  a  copy  of  an  order,  or  of  any  other  paper,  the  derk  may  charge  for  the  . 
same  at  the  rate  of  five  cents  for  every  hundred  words.  There  can  be  no  addi- 
tional chaige  for  the  certificate,  or  for  the  signature  to  the  certificate.  This 
prbvision  extends  to  every  entry  made,  and  to  every  paper  filed  (Be  Clerk 
of  Albany,  3  Code  Rep.  102 ;  5  How.  11). 

/.  The  derk  is  allowed  one  dollar  for  every  trial,  to  be  paid  by  the  party 
bringing  it  on.  This  extends  to  trials  of  issues  of  law  as  well  as  issues  of  fact 
(§  252).  The  derk  is,  therefore,  entitled  to  this'  fee  for  every  cause  actually 
tried  at  the  circuit,  including  demurrers  (iti),  and  aiguments  at  general  term 
on  questions  reserved  (Wileox  v.  Curtiss,  10  How.  91). 

g.  The^dismissal  of  a  complaint,  on  motion  at  a  spedal  term,  for  want  of 
prosecution  of  the  action,  is  a  judgment ;  but  the  hearing  of  the  motion  is  not 
a  trial,  and  in  such  a  case  the  clerk  is  not  entitled  to  a  trial  fee  (TOspaugh  v. 
Dick^  8  How.  38).    See  ante,  p.  455,  b 
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a.  The  fee  for  enierinff  judgment  is  not  payable  till  the  lodgment  is  perfected 
(OlerKs  Cfase,  5  How.  11).  It  is  chargeable  to  the  party  in  whose  faTor  Judg- 
ment is  entered,  although  he  ^lay  not  recover  costs  (Burnett  v.  WestfaU,  16 
How.  430).  The  fee  belongs  to  the  clerk,  and  he  may  refuse  to  re<iive  it 
{8ehtfrm&r/un7i  v.  Van  Vant,  1  CJode  Rep.  N.  B.  400 :  5  How.  458). 

b.  The  fee  bill  in  the  revised  statutes,  so  far  as  is  relates  to  clerks*  fee,  is 
repealed  {The  People  v.  SupervUon  of  Muwroe^  15  How.  226). 

e.  The  clerk  before  performing  any  service  is  entitled  to  Insist  on  the  pav- 
ment  of  the  fees  for  such  service.  If  however  he  pearforms  the  service  with- 
out insisting  on  payment  of  the  fees  therefor,  he  gives  credit  to  the  party  who 
is  bound  to  pay  them,  and  must  look  to  him  personally  {Purdy  v.  Petere,  23 
How.  328),  and  the  clerk  is  bound  to  perform  each  service  required  of  him  on 
beine  paid  his  fee  therefbr.  He  cannot  insist  that  before  performing  some 
certam  service  required  of  him,  he  shall  first  be  paid  his  fees  for  some  pre- 
vious service  for  which  hewhas  given  credit    (Id.) 


§  313.  [268.]    Refiyreei  fee%. 

The  fees  of  referees  shall  be. three  dollars  to  each,  for  every 
day  spent  in  the  business  of  the  reference ;  but  the  parties 
may  agree  in  writing  upon  any  other  rate  of  compensation. 

See  note  to  TriaX  by  referees^  p.  601,  a,  anie. 


§  314.  [269.]     Costa  on  postponement  of  trial. 

When  an  application  shall  be  made  to  a  court  or  referees  to 
postpone  a  trial,  the  payment  to  the  adverse  party  of  a  sum 
not  exceeding  ten  dollars,  besides  the  fees  of  witnesses,  may  be 
imposed,  as  the  condition  of  granting  the  postponement. 

d.  VHiere  a  party  obtains  the  postponement  of  a  trial  to  a  subsequent  term 
on  payment  of  costs,  on  the  cause  being  moved  for  trial,  on  his  omission  to 

gay  the  same,  the  adverse  partv  may  insist  on  having  the  trial  proceed  •  or 
e  may  waive  that  right,  and  the  court  will  compel  payment  (BuJkdey  v.  Ke- 
teltaSy  2  Sand.  375).  The  application  for  the  costs  must  be  made  without  de- 
lay, or  the  right  will  be  deemed  to  be  waived,    {lb.) 

e.  The  costs,  on  postponing  a  cause  at  the  circuit,  cannot  exceed  $10,  be- 
sides the  fee  of  witnesses  {Noxon  v.  Bmiley,  6  How.  418).  The  case  of  MUeheU 
V.  WeaieroeU  (ib.  265),  does  not  apply  to  a  postponement  under  this  section. 

/.  The  coPts  should  be  paid  immediately  after  they  are  ascertained,  with- 
out waiting  for  any  demand  (19  Johna  270).  If  the  trial  be  postponed  at  the 
defendant's  request,  on  cx>ndition  of  his  paying  costs,  if  the  condition  is  not 
complied  with,  the  plaintiff  may  proceed  to  trial  (6  Hill,  516) ;  or  the  court 
will,  if  the  plaintiff  has  lost  the  opportunity  of  going  to  trial,  enforce  payment 
of  the  costs  by  attachment  (18  Wend.  500).  The  circuit  judge  cannot  make  a 
direct  order  for  the  payment  of  the  costs  (5  HiU,  616). 

g.  Where  the  court  ordered  a  cause  postponed  for  the  term,  at  defendant's 
instance,  on  payment  of  costs,  within  twenty  days,  or  that  plaintiff  have  Judg- 
ment, it  was  held  that  on  default  made  in  payment  of  the  costs,  the  plaintiff 
might  take  judgment  (5  Hill,  446). 

h.  In  a  case  since  the  code,  the  trial  was-  postponed  on  payment  of  costs 
The  defendant  neglected  to  pay  the  costs.  The  court  denied  a  motion  for  an 
attachment  to  enforce  the  payment  ( Vreeland  v.  HugfieSj  2  Code  Rep.  42). 
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§  315.  [270.]  (AmM  1849,  1857.)  Eoisting  suite.  Costs 
on  a  motion. 

Costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the 
court  or  judge,  not  exceeding  ten  dollars,  and  may  be  absolute 
or  directed  to  abide  the  event  of  the  action. 

a.  'When  costs  are  aUowed. — ^Where  the  notice  of  motion  states  that  the 
moYing  partT  will  ask  for  certain  relief,  vwre  than  the  court,  on  the  hearing  of 
the  motion,  aedde  he  is  entitled  to,  he  is  not  entitled  to  costs  (WTidpple  t.wU' 
U<ms, 4 How.  28 ;  Steam Namgabum  Co.  v.  Weed, 8 id.  50;  PenfiM v.  WhUe,\A. 
68 ;  Gorbin  y.  Oeorge,  %  Abb.  465)  And  where  the  notice  of  motion  asks,  in  the 
^temative,  for  two  different  modes  of  relief,  one  of  which  the  party  is  not 
entitled  to,  costs  of  opposing  the  motion  will  be  |dlowed  to  the  opposite  party 
{Smith  y.  Jones,  3  Code  Rep.  83). 

h.  The  application  for  judgment  under  section  347  is  a  motion,  and,  **  whether 
the  application  is  made  to  a  judge  out  of  court  or  in  court,  the  plaintiff  may 
he  allowed  the  costs  of  a  motion.  ♦  ♦  *  ♦  If  the  pleading  is  acyudffed 
-friyolons,  the  party  seeking  to  be  relieyed  fixmi  it  wiU  ordinaruy  be  entitled 
to  the  costs  of  the  application.  If  the  application  fails,  the  party  whose  plead- 
mg,  though  attacked,  has  been  sustain^,  wiU  be  entitled  to  the  costs  of  de- 
fending it"  (GhriM  y.  Carpenter,  7  How.  99). 

e.  In  all  motions  to  change  the  place  of  trial,  where  costs  are  asked  for  by 
the  notice,  costs  to  abide  the  eyent  will  be  allowed  {Norikrup  y.  Van  D&ueen, 
8  Code  Rep.  140;  5  How.  184). 

d.  Before  the  code  it  was  held,  that  costs  would  not  be  allowed  on  motions, 
unless  such  motions  were  necessary  for  the  attainment  of  some  substantial 
right  in  the  cause ;  or  unless  they  were  awarded  by  way  of  punishment  (Jacobe 
y.  Eooker,  1  Barb.  71). 

e.  The  court  will  in  fhture  be  disposed  to  grant  costs  to  the  successful  party 
In  motions  Inyolying  the  construction  of  the  code  {Ddner  y.  Oibeon,  8  Code 
Rep.  158.) 

/.  Where  the  objects  of  motions  in  two  or  more  actions  are  alike,  there 
should  be  but  one  sot  of  papers,  and  costs  of  only  one  motion  wiU  be  allowed 
{Homfager  y.  Hornfager,  6  How.  18).  The  defendant  has  made  two  motions, 
when  relief  could  haye  been  obtained  by  one.  He  must,  therefore,  pay  $10 
costs  of  opposing  th^se  motions  {MUeheUT,  West&neU,  6  How.  368,  811). 

g.  On  a  motion  for  a  new  trial,  the  coprt  may  mnt  the  costs  of  a  motion, 
not  exceeding  $10  {FeUows  y.  Sheridan,  6  How.  419 ;  Jacket  y.  Judd,  18  How. 
885). 

h.  The  court  will  impose  costs  on  all  parties  who  commit  irregularities 
{Beeeh  y.  Southtoorth,  6  Barb.  78;  1  Code  Rep.  99 ;  KeOog  y.  Kloek,  3  «.  38). 

i.  In  Saratoga  and  W.  B,  R  Co.  y.  MGoff  (9  Sow.  841),  Allen,  J.,  denied 
costs  of  the  motion,  "  as  none  are  asked  for  in  the  notice."  So  in  4  Abb.  335 
a  notice  asking  fpr  other  relief  was  held  to  include  costs  {Fblconer  y.  Ucoppel, 
3  Code  Rep.  n). 

j.  In  Bourne  y.  Anthony  (18  How.  801),  Brown,  J.,  held  that  this  section 
applied  only  "  to  such  motions  aq  are  litigated,  or  which  require  the  prepara- 
tion and  service  of  papers  and  notice  upon  the  adyerse  party,"  and  not  to 
such  motions  as  "  applications  for  a  reference,  for  judgment,  for  confirmation 
of  a  report  of  sale,  in  cases  where  there  is  no  appearance."  In  that  case,  the 
action  being  to  foreclose  a  mortgage,  the  plaintiff,  on  taking  the  usual  order 
to  compute  the  amount  due,  inserted  in  the  order  a  direction  aUowing  $10 
for  the  costs  of  the  motion,  and  in  the  judgment  inserted  a  direction  that  they 
recoyer  $10  for  the  costs  of  the  motion  for  judgment,  and  the  fhrther  sum  Oi 
$10  for  the  cost  of  the  motion  to  confirm  the  sheriffs  report  of  sale.  These 
three  several  sum  of  $10  were  included  in  the  plaintiff's  bill  of  costs,  and 
aUowed  by  the  derk.  On  motion  Qf  defendants,  Brown,  J.,  struck  out  those 
items,  with  $10  costs. 
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a.  In  Weeks  v.  Souihtnek  (12  How.  170),  Harris,  J.,  sftys,  "  I  should  not  have 
thought  this  a  proper  case  for  charging  the  defendants  with  the  costs  of  the 
motion,  were  it  not  for  the  &ct  that  they  have  themselves  claimed  sach  costs 
without  presenting,  in  their  own  papery  a  case  which,  under  any  circum- 
stances, would  have  entitled  them  to  costs.  The  motion  must  ttierefore  be 
denied,  toith  costs.'' 

b.  Costs  of  a  motion  are  discretionarv,  and  cannot  be  interfered  with  on 
appeal  (Dennison  v.  Dennisan^  9  How.  246). 

c.  Order  should  determine  amount  of  costa. — "  The  amount  of  costs 
upon  interlocutory  proceedings  should  be  fixed  in  the  order  which  awards 
them.  In  cases  where  a  party  is  required  to  pay  costs  as  the  condition  of 
granting  him  a  favor,  the  order  should  specify  the  funount,  or  designate  some 
officer  to  settle  the  amount  It  is  usual  in  such  cases  to  provide  in  the  order 
that  the  costs  shall  be  fixed  by  the  derk,  or  b^  one  of  the  justices  of  the 
court,  or  by  a  county  judge"  (Van  JSchaiek  v.  Winner  8  How.  6 ;  see  4  How. 
283 ;  804 ;  13  How.  &1,  overruling  Thomas  v.  Ckkrk,  5  How.  876 ;  1  Code  Rep. 
N.  .8.  71). 

d.  Where  no  provision  is  made  in  an  order  at  a  general  term  for  the  tax^ 
tlon  of  the  costs  to  be  paid  as  the  condition  upon  which  the  party  is  to  have 
the  benefit  of  the  order,  the  proper  practice  is  to  apply  at  a  general  term  for 
a  modification  of  the  order,  so  as  to  fix  the  amount  of  costs,  or  direct  the  pay- 
ment of  such  amount  as  shall  be  fixed  by  some  officer  designated  for  that 
purpose  (Id. ;  and  EUsworth  v.  Gooding^  8  tJ.  1). 

e.  By  laws  of  1840,  p.  883,  §.  15, "  All  orders  awarding  costs  iipon  granting 
or  den^^  special  motions,  shall  specify  the  amount  of  such  costs/'  This 
provision  is  supposed  to  be  still  in  K>Tce  (PoiSon  v.  BoughUm^  2  Code  Rep.  14 ; 
Lucas  V.  Johnson,  1  Code  Rep.  N.  8.  301 ;  6  How.  123). 

/.  Where  a  motion  has  been  granted  or  denied,  and  nothing  is  said  about 
costs  in  the  order  deciding  it,  the  clerk  can  make  no  allowance  for  costs  of 
such  motion  in  the  final  costs  of  the  action.  The  code  provides  for  no  costs 
of  motion,  unless  the  same  are  allowed  and  the  amount  fixed  by  the  court  on 
the  decision  of  the  motion  (Morrison  v.  Ide,  3  Code  Rep.  27 ;  4  How.  305 ; 
Van  Wyek  v.  AUiger,  4  How.  164 ;  MitchdL  v.  Westen^,  6  ib.  265-311 ;  NelUs 
V.  De  Forest,  ib.  413). 

g.  An  appeal  from  an  order  at  chambers  is  a  motion ;  and  where  no  costs 
are  awarded  on  the  decision  of  such  an  appeal,  none  can  be  allowed  (Savage  v. 
Da/rrow,  4  How.  74).  And  where  the  court  oMer  that  "no  costs  be  allowed  " 
upon  granting  a  motion  in  an  interlocutory  order  (dissolving  an  iii^unction), 
and  the  party  in  whose  favor  the  nation  is  granted  finally  succeeds  in  the 
suit,  costs  for  such  motion  cannot  be  allowed  with  the  general  costs  of  the 
cause  ( Van  Wyck  v.  AlUger,  4  How.  164). 

h.  Costs  on  order  by  default — Where  notice  of  motion  did  not  state  that 
the  moving  party  would  ask  for  costs,  but  concluded  in  the  ordinary  form  by 
stating  that  the  moving  party,  the  defendant,  would  apply  for  such  other  and 
f\irther  order  in  the  premises  as  the  court  may  deem  proper  to  ^rant,  the  plain- 
tifiTdid  not  appear  to  oppose  the  motion,  and  the  defendant  took  an  order  by 
default,  which  onler  gave  costs  of  the  motion  to  abide  the  event  of  the  ailii. 
It  was,  on  motion  to  strike  out 'as  irregular  so  much  of  said  order  as  allowed 
costs,  held,  that  uncier  the  words  asking  for  suph  other  order,  the  party  could 
not  take  costs  of  the  motion  (Norfhrop  v.  Van  Deusen,  8  Code  Rep.  140 ;  5 
How.  134 ;  B(tnUt  v.  MareeUnSy  2  Barb.  874 ;  see  however,  Falconer  v.  Ucoppdy 
2  Code  Rep.  71). 

».  Costs  on  a  motion  and  Interlocntory  costs,  how  oolleoted.«— The  pro- 
visions of  law  for  collecting  interlocutory  costs  are  not  repealed  by  the  code 
Ujucos  v.  Johnson,  1  Code  Kep.  N.  a  301 ;  6  How.  121 ;  PoiMon  v.  Houghton, 
2  Code  Rep.  14).    And  these  provisions  are, — 

j.  Laws  of  1840,  p.  388,  §  15.  "  All  orders  awarding  costs  upon  granting  ok. 
denying  special  motions,  shall  specify  the  amount  of  such  costs :  au4  wjh^ 
the  order  fof  t^^  payment  of  such  cost?;  or  any  sum  of  money  upon  a  special 
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motion^  is  not  conditional,  a  precept  to  enforce  payment  of  such  costs  or  sum 
of  money  may  be  issued  without  any  demand  or  application  to  the  court" 

a.  Laws  of  1847,  p.  491,  §  2.  "  No  person  shall  be  imprisoned  for  the  non- 
payment of  interlocutory  costs,  or  for  contempt  of  court  for  not  paying  costs, 
except  attorneys,  solicitors,  and  counsellors,  and  officers  of  court,  when  or- 
dered to  pay  costs  for  misconduct  as  such,  and  witnesses  when  ordered  to  pay 
costs  on  an  attachment  for  non-attendance  (§  S).  Process  in  the  nature  >of  a 
flmifadai  against  personal  property,  may  be  issued  for  the  collection  of  such 
costs,  founded  on  such  order  of  court 

h.  If  costs  on  a  motion  are  not  paid  within  twenty  days,  no  previous  de- 
mand is  necessary  prior  to  Issuing  an  execution  in  the  nature  of  a  fi,  fa.  for 
their  coUection  {MUcheU  y.  WesterveU  6  How.  265 ;  affirmed,  id.  811 ;  W€tr 
uU  y.  Sehulle,  8  Abb.  468 :  18  How.  191).  The  cases  of  Bttmrd  y.  Gross  (4  How. 
28) ;  Eekersan  v.  Bpoor  (ib.  861) ;  so  far  as  they  hold  a  demand  necessary  before 
process  can  issue,  overruled.    (Ih.) 

c  The  act  of  1847  "  does  not  apply  to  those  cases  of  contempt  where  a  party 
may  be  fined  for  any  misconduct  productive  of  an  actual  loss  or  iiy  uiy  to  the 
other  party  "  (LmngsUm  v.  FUigerald,  2  Barb.  896). 

d.  Process  in  the  nature  of  a  fieri  facias  cannot  be  issued  to  collect  costs 
allowed  by  an  order  made  in  supplementary  proceedings,  because  such  an 
order  is  not  an  order  of  ths  eourt,  but  only  of  the  judge  or  officer  before  whom 
the  proceedinjf  is  pending  (HulsaMr  v.  WiUs^  11  flow.  446). 

e.  The  cosuj  of  an  application  for  judgmeht,  when  made  upon  the  whole  of 
the  pleadings,  relating  to  all  or  only  one  of  the  alleged  causes  of  action,  are  to 
be  collected  as  part  of  the  judgment.  Thi^s,  where  the  defendant  demurred  to 
one  of  several  causes  of  action,  and  jud^ent  on  account  of  the  Mvolousness 
of  the  demurrier  was  ordered  for  the  plaintiff,  with  liberty  to  the  defendant  to 
amend  on  pajrment  of  costs,  the  defendant  appealed  to  the  general  term,  where 
the  decision  was  affirmed  with  $10  costs  of  the  appeal,  ana  unless  the  defend- 
ant paid  the  costs,  &c.  then  the  plaintiff  was  to  have  judgment  The  defend- 
ant not  desiring  to  amend,  refused  to  pay  the  costs,  and  the  plaintiff  moved 
for  leave  to  issue  a  precept  for  their  collection ;  his  motion  was  denied,  and  it 
was  held  that  the  codts  must  be  inserted  in  the  judgment  roll,  and  collected  as 
part  of  the  costs  of  the  action  ( Weshy  v.  BenneU,  6  Abb.  12). 

/.  What  are  interlocutory  costs. — Where  one  of  several  defences  is  de- 
murred to  and  the  demurrer  is  sustained  with  liberty  to  the  defendant  to 
amend  on  payment  of  costs,  if  the  deflsndant  does  not  amend,  the  costs  of  the 
demurrer  are  not  interlocutory,  and  are  not  collectable  by  precept  {Mo§a  or 
Mara  v.  Sun  Mut.  Im.  Oo.  22  How.  60;  18  Abb.  804;  Pahner  v.  Smedky,  13 
Abb.  185).  Interlocutory  costs  are  those  of  some  proceeding  intermediate  the 
commencement  of  the  action  and  its  final  decision  ( Purchase  v.  BeUows,  16 
Abb.  108).  ^ 

§  816.     Costs  against  infant  plaint\f. 

When  costs  are  adjudged  against  an  infant  plaintiff,'  the 
guardian  by  whom  he  appeared  in  the  action  shall  be  respon- 
sible therefor,  and  payment  thereof  may  be  enforced  by  attach- 
ment. 

§  317.  (Am'd  1851, 1852.)  Costs  in  an  action  hy  or  against 
an  executor  or  administrator^  trustee  of  an  express  trusty  or  a 
person  expressly  aiUhortzed  by  statute  to  sice.  Reference  of 
claim  against  a  deceased  person.    Secfwrityfor  costs, 

(1.)  In  an  action  prosecuted  •or  defended  by  an  executor. 
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administrator,  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  costs  shall  be  recovered,  as  in  an  action 
by  and  against  a  person  prosecuting  or  defending  in  his  own 
right ;  but  such  costs  shall  be  chargeable  only  upon  or  col- 
lected of  the  estate,  fund,  or  party  represented,  unless  the  court 
shall  direct  the  same  to  be  paid  by  the  plaintiff  or  defendant, 
personally,  for  mismanagement  or  bad  faith  in  such  action  or 
defence.  But  this  section  shall  not  be  construed  to  allow  costs 
against  executors  or  administrators,  where  they  are  now  ex- 
empted therefrom  by  section  forty-one  of  title  three,  chapter 
six,  of  the  second  part  of  the  revised  statutes.  (2.)  And  when- 
ever any  claim  against  a  deceased  person  shall  be  referred, 
pursuant  to  the  provisions  of  the  revised  statutes,  the  prevail- 
ing party  shall  be  entitled  to  recover  the  fees  of  referees  and 
witnesses  and  other  necessary  disburaements,  to  be  taxed 
according  to  law.  (3.)  And  the  court  may,  in  its  discretion, 
in  the  cases  mentioned  in  this  section,  require  the  plaintiff  to 
give  security  for  costs. 

a.  StiretiM  and  trustees. — Any  endorser  or  other  surety,  and  any  assignee, 
executor,  administrator  or  otiier  trustee,  shall  be  entitled  to  and  allow^  to 
recover  m>m  his  principal  or  cestui  j^  tnist^  all  necessary  and  reasonable  costs 
and  expenses  paia  or  incurred  by  him  in  good  faith,  as  suretjr  or  trustee  in  the 
prosecution  or  defence  in  good  mlth  of  any  action  by  or  against  any  assignee, 
executor,  administrator,  or  other  trustee  as  such  (Laws  18^,  ch.  314,  §  3). 

b.  Assignees,  trustees,  and  receivers  stand  in  the  same  position  as  execu- 
tors, and  administrators,  as  to  their  liability  for  costs  (St.  John  v.  Denisou,  9 
How.  844). 

fi.  Trustees  of  an  express  trust  within  this  section. — A  general  assignee 
for  the  benefit  of  creditors  (Ounnmgham  v.  McOregcr,  12  How.  fi)5 ;  5  Duer,  648). 
A  person  who,  pending  the  action  became  assignee  of  one  of  the  plainti^, 
by  an  assignment,  the  object  of  which  was  to  indemnify  him,  the  assignee, 
from  all  loss  by  reason  of  having  indorsed  and  guaranteed  the  notes  of  such 
plaintiff  {Conger  v.  Hudson  RRR  Oo.,7  Abb.  255 ;  see,  ante,  p.  X19,  b.)  An 
action  broUfi;ht  on  behalf  of  a  bank,  in  the  name  of  its  president,  is  not  an  act- 
ion prosecuted  in  another's  right  so  as  to  excuse  the  plaintiff,  fiEtiling  in  the 
action,  ftt)m  paying  costs  (Lowerre  v.  VaU^  5  Abb.  229V 

d.  Executor  plaintiff— oosts  a^painst— A  plaintiff  who  sues  as  executor,  • 
on  judgn^ent  being  rendered  against  him,  is  liable  for  costs,  either  personally 
or  t^  be  paid  by  the  estate,  in  all  cases  where  one  suing  in  his  own  right 
would  pay  costs  {Ourtia  v.  DutUm,  4  Sand.  719;  Woodruff  y.  Cook,  14  How. 
481).  it  is  only  in  actions  against  executors  or  administrators,  not  in  actions 
by  them  that  any  exemption  from  costs  is  provided  for  (Fox  v.  Fox^  22  How. 
453). 

.  e.  Where  one  suing  in  autre  droit  has  commenced  a  wrong  suit  by  mistake, 
or  has  ascertained  that  it  would  be  useless  to  proceed  in  consec^uence  of  '&cts 
subsequently  discovered,  he  will  be  permitted  to  discontinue  without  the  Day- 
ment  of  costs  (Arrumx  v.  Steinbrenner,  1  Paige,  82 ;  see  Beeder  -v.  Seeley^  4  Cow. 
548 ;  and  PTkoenkn  v.  J9tZ7,  3  Johns.  249;  cited  and  approved,  St.  John  v.  I)eT\i- 
son,  9  How.  345).    See  post  in  note  to  §  822. 

/.  Ezeoutor,  &c.  defendant — oosts  against — ^To  entitle  a  plaintiff  to 
charge  an  executor  defendant,  with  the  costs  of  the  action,  he  must  establiah 
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to  the,  satisfaction  of  the  court,  that  the  demand  being  dnly  present^,  pay> 
ment  of  it  was,  (1)  unreasonably  neglected,  or  (2)  unreasonably  resisted,  or  (i) 
that  the  executor  refused  to  refer,  as  provided  by  the  statute  [2  R  S.dO.^41] 
BuckJwut  V.  Hunt,  16  How.  407 ;  Snyder  v.  Young,  4  How.  217 ;  Van  FfeSr  v. 
Burroughs,  6  Barb.  341 :  Fort  v.  &ooc^,  9id.dSS;  RusM  v.  Lane,  1  Barb. 
519 ;  Bullock  V.  B(^arduB^  1  Denio,  276).  An  executor  dtfendarU  is  not  liable 
lor  costs  for  omitUng  to  advertise  for  the  presentment  of  claims  {Snyder  y. 
Yofing,  4  How.  217;  Van  VUck  v.  Burroughs,  6  Barb.  841 ;  22  Wend.  571 ;  6 
Hill,  J386). 

a.  Where  an  action  is  comn^enccd  agamst  an  intestate  in  his  life-time,  and 
afler  his  death  is  by  order  continued  a^inst  his  adminlsrators  pursuant  to 
section  121  Jlf  the  pluntiff  succeed  he  is  entitled  to  costs  against  the  estate 
{Lemen  v.  Wood,  16  How.  286 ;  Benec^d  v.  Caffe,  3  Duer,  669),  if  the  verdict  be 
one  which  would  have  entitled  the  plaintiflf  to  recover  costs  of  the  original 
defendant  if  living.  {Id^)  The  exception  in  this  section  (8J.7)  refers  only  to 
acfions  commenced  against  executors,  <&c.,  not  to  an  action  commenced  against 
a  testator  and  continued  against  his  executor  {Id.  TindaU  y.  Jones,  11  Abb.  258 ; 
19  How.  469).  In  MeCann  v.  Bradley,  15  How.  79,  the  general  term  in  the 
first  district  held  that  where  an  action  is  commenced  against  a  defendant,  and 
pendente  Ute,  he  dies  and  his  administrators  are  substituted  as  defendants,  and 
the  action  is  continued  against  them  without  any  presentment  of  the  claim  to 
the  defendants,  the  administrators,  that  the  plaintiff  succeeding  in  the  action 
(for  less  however  than  he  claimed),  could  not  recover  costs.  Ci  a  subsequent 
case  Miiehel  v.  Mount  (17  Abb.  213),  the  New  York  Common  Pleas  followed 
the  case  of  Lemen  v.  Wood  (16  How.  285),  and  held  that  the  provisions  of  2 
Rev.  Stat  90,  §  41  do  not  affect  actions  brought  against  a  testator  or  intestate 
in  his  lifetime  and  revived  by  his  executors  or  administrators. 

b.  When  in  an  action  upon  a  promissory  note  brought  against  the  representa- 
tives  of  a  deceased  joint  debtor  upon  the  insolvency  of  the  survivor,  in  which  the 
surviving  loint  debtor  was  made  a  co-defendant,  and  a  recovery  had  in  favor 
of  the  plamtiff,— held  that  the  plaintiff  was  entitled  to  recover  his  costs  {Torks 
V.  Btck,  9  How.  201). 

c.  Offer  to  refer.— The  offer  to  refer  may  be  by  parol  {Lanning  v.  Swarie, 
9  How.  434). 

d.  Disputed  claim. — A  disputed  claim  cannot  be  tried  by  the  Surrogate 
{Andretos  v.  WaUige,  17  How.  262 ;  Disso^way  v.  B'k  of  Washington,  24  Barb.  60). 

e.  UnreaBOiiable  reaistanca — A  claim  cannot  be  said  to  be  unreasonably 
resisted  where  on  the  trial  it  has  been  materially  reduced  {Oruikshankv 
Cruikshank,  9  How.  350 ;  Comsiock  v.  Olmstead,  6  *d.  77 ;  Buckhout  v.  Hunt,  16 
id.  407;  and  cases. there  cited).  A  reduction  from  41*000  to  $350,  or  from 
$5,000  to  |3,000  is  a  material  reduction.    {Id.) 

f.  A  claim  against  an  estate,  cannot  be  said  to  be  unreasonably  resisted 
where  ^he  credit  was  originally  given  and  the  amount  charged  to  a  third  per- 
son, but  on  the  hearing  proved  to  be  for  the  benefit  of  the  deceased  {Gornkock 
y.  Olmstead,  6  How.  77) ;  nor  where  the  administratrix  had  good  reason  to  sup* 
pose  there  was  a  valid  defence  to  the  claim  in  whole  or  a  material  part  of  it, 
and  that  probably  the  defence  interposed  would  have  been  successful  if,  at  the 
trial,  she  could  have  procured  her  witness  {Stephenson  v.  Clark,  12  How.  282). 

g.  Unreasonable  neglect — Where  a  claim  was  presented  thirty-four  day? 
after  the  issuing  of  letters  testamentary,  and  was  put  in  suit  fifteen  days  after 
its  presentment,  held  that  it  had  not  been  unreasonably  neurlected  ( Buekhout  v. 
Bunt,lQ  How. 407;  and  see  Stephenson  y.  Olark,  12  id.  28^iBusseiY.  Lane,. 
1  Barb.  519 ;  JPbH  y.  Gooding,  9  Barb.  888  ;  Knapp  v.  OurUs,  6  Hill,  386). 

A  Reftiaal  to  refer.— In  order  to  charge  an  estate  with  costs,  on  the  ground 
of  a  reftisal  to  refer  a  claim,  it  must  appear  afSrmadvely  that  there  was  a 
rrfusal  by  the  legal  representative  to  refer.  Where  the  claimant  said  to  the 
administratrix,  on  presenting  his  account,  "  I  don't  want  any  trouble  about  it, 
as  we  have  alwa3r8  been  good  friends,  and  I  am  willing  to  have  the  account 
referred  to  some  disinterested  persons,"  an4  she ,  replied,  "I  hox>e  there  will 
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be  no  trouble  about  it ;  and  I  will  see  George  pier  sonl  about  it ; "  and  on  the 
same  day  a  summons  on  the  claim  was  put  into  the  sheriff  *&  hands,  but  not 
served  until  some  fourteen  days  afterwards, — ^held  that  it  was  natural  that  the 
administratrix  should  understand  that  a  general  leaving  out  of  the  matter  in 
the  nature  of  an  arbitration  was  intended  instead  of  a  strict,  le^  reference 
imder  the  statute  ;  besides,  there  was,  in  ract,  no  refusal  to  refer  Stephenson  v. 
Glark^  12  How.  28@)^  The  refUsal,  by  executors,  to  refer  a  claim  against  the 
estate,  may  be  either  by  the  rejection  of  an  offer  to  refer,  made  by  the  cred- 
itor, or  by  some  equivalent  act  on  their  part.  An  unaualifled  rejection  of  the 
claim,  unaccompanied  with  an  offer  to  refer,  is  equivalent  to  a  refusal  to  refer 
(Fort  V.  Choding^  9  Barb.  388 ;  see,  however,  what  is  said  as  to  that  case, 
Buckhout  V.  HurU,  16  How.  412).  It  is  not  enough  to  show  that  the  adminis- 
trator refused  to  arbitrate  {8mft  v.  Blair ^  12  "Wend.  278).  Nor,  where  a  claim 
was  presented  to  one  of  several  executors,  which  he  disputed,  but  declined  to 
refer,  saying  he  wished  to  consult  his  co-executors  before  doing  so,  and  the 
creditor,  without  waitine  a  reasonable  time  for  that  purpose,  commenced  a 
suit  {KfMpp  V.  Curtis,  d^Hill,  886).  An  unqualified  rejection  of  the  claim, 
unaccompanied  with  an  offer  to  refer,  is  not  equivalent  to  a  refbsal  to  refer 
(Praude  v.  WhUon,  16  How.  804 ;  eonPra,  FoH  v.  Oooding,  9  Barb.  894 ;  but  see 
16  How.  412).  A  creditor  having  a  claim  against  executors,  &c.,  who  desires 
a  reference,  must  move  first ;  he  must  offer  to  refer,  and  until  he  does,  the  exe- 
cutors, &c.,  cannot  be  said  to  refhse  to  refer  (Pnmde  v.  WTUtcn,  15  How.  804). 
It  is  not  sufficient  for  the  executors,  &c.,  to  offer  to  refer  the  claim  to  three 
referees  named  by  themselves  If  such  an  offer  is  rejected,  and  the  claimant 
proposes  that  the  parties  shall  appear  before  the  surrogate,  to  have  referees 
sel  cted,  the  executors  must  accept  such  offer  to  save  the  liability  for  costs 
(Oorham  v.  Ripley,  16  How.  318). 

a.  What  claims  the  executors  are  not  bound  to  refer  (Sands  v.  Oraft,  18  How. 
438 ;  Frck'ncisco  v.  Fikh,  25  Barb.  180). 

b.  Actions  on  disputed  claim  need  not  be  within  six  months  (Dofbeer  v.  OSoMy, 
19  Barb.  149). 

c.  Costs  against  the  estate  will  be  allowed  to  a  creditor  who  succeeds  in  an 
action  against  an  executor  of  administrator  on  a  claim  the  payment  of  which 
was  unreasonably  resisted  (Boyd  v.  WHkin,  28  How.  187). 

d.  In  suits  ogaiTist  executors,  or  administrators,  trustees  of  express  trusts, 
&c.,  the  plaintiff  cannot  include  costs  in  his  judgment  without  obtaining  leave 
of  the  court  (Mersereau  v.  Ryerss,  12  How.  801 ;  Woodruff  v.  Gook,  14  How.  481 ; 
M<mh  V.  Hussey,  4  Bosw.  614).  If  costs  are  included  without  leave  of  the 
court  they  will  on  the  defendant's  motion  be  stricken  out  (Snyder  v.  Toting, 
4  How.  217).  Such  leave  may  be  given  at  the  trial  or  upon  a  motion  subse- 
quently made  for  the  purpose  (Lansing  v.  Cole,  8  Code  R  246).  Where  a  mo- 
tion for  costs  against  executors  or  administrators  is  made,  at  a  term  of  the 
court  not  held  by  the  same  judge  before  whom  the  trial  was  had,  the  cer- 
tificate of  the  judge  before  whom  the  trial  was  had  must  be  presented,  show- 
ing what  fyctM  baring  on  the  question  of  costs  appeared  on  the  trial.  Whether 
ivhere  the  motion  for  costs  is  made  at  a  term  held  by  the  same  judge  who 
presided  on  the  trial,  any  certificate  is  necessary,  query  ?  (JPiirkhiU  v.  SiUman, 
12  How.  858).  A  certificate  of  the  referee's  that  the  claim  was  "  unreasona- 
bly resisted,  is  no  evidence,  (lb.)  But  the  better  course,  it  is  said,  is  to  pre- 
sent a  certificate  of  the  referee,  of  what  took  place  on  the  trial  (Mersereau  v 
Byerss,  12  How.  808). 

e.  Under  §  817  of  the  code  which  repeals  §  17,  title  1,  ch.  10,  part  8,  of  the 
Revised  Statutes  (2  R  S.  615)  if  an  executor  or  administrator  fails  in  an  action 
prosecuted  by  him  in  his  representative  capacity,  the  defendant  recovers 
costs  as  a  matter  of  course,  to  be  collected  out  of  the  estate  represented,  but 
the  defendant  cannot  enter  judgment  for  costs  against  the  plaintiff  personally 
unless  the  court  so  directs  (Woodruff y.  Cook,  14  How.  481). 

/.  Reference  of  a  claim  against  ezecatora,  &c^  without  action. — On  a 
reference  without  action  of  a  claim  against  an  executor  or  administrator  after 
the  referees  have  made  their  report,  judgment  cannot  be  entered  thereon 
40 
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without  an  application  to  the  court  at  special  tenn  (B^(f  v.  Biffdow,  14  How. 
612;  Eadleyy,  Fisher,  24  How.  404).  Then  either  party  diasatisfied  mav 
oppose  the  confirmation  of  the  report  or  move  to  set  it  aside.  If  the  report  is 
confirmed,  judgment  is  entered  thereon,  and  then  appeal  may  be  brought 
from  the  judgment  to  the  general  term.  Such  an  appi»l  is  within  the  "  act 
in  relation  to  special  proceedings,"  and  no  security  need  be  given  by  the  ap- 
pellant in  the  first  instance  ;  but  if  he  desire  to  stay  procee<ung8  pending  the 
appeal  he  must  apply  to  the  court  or  a  judge  for  an  order  for  that  purpose. 
An  appeal  can  be  brought  only  in  the  case  of  a  ju'd^ent  entered  by  order  of 
the  court,  and  not  from  a  judgment  entered  on  a  stipulation  (Boyd  v.  BigekAB, 
14  How.  511).  On  a  motion  to  confirm  the  report  the  court  must  either  con- 
firm the  report  or  set  it  aside,  it  cannot  order  a  judgment  contrary  to  Uic 
report  (Goe  v.  Goe,  14  Abb.  86). 

a.  The  asreement  to  refer  must  be  filed  and  an  order  entered  to  give  the 
.court  jurismction  (Gomsiock  v.  Olmstead,  6  How.  77). 

h.  A  claim  against  the  estate  of  deceased  executor,  for  assets  held  bv  him  as 
executor  at  his  death  is  not  a  debt  of  the  estate  and  is  not  referrable  <!mder 
the  statute  {Sands  v.  Graft,  10  Abb.  216). 

6.  Where  it  is  agreed  to  refer  a  claim,  the  agreement  to  refer  need  not  notice 
matters  of  defence.  On  the  approval  by  the  surrogate  of  the  agreement  to 
refer  and  on  filing  the  same  in  the  office  of  a  clerk  of  the  supreme  court,  the 
agreement  became  operative  as  a  voluntary  submission  by  the  parties  to  the 
jurisdiction  of  the  court.  No  pleadings  are  necessary.  On  the  trial  the 
plaintiff  must  prove  his  claim  as  on  a  trial  and  the  executors  mav  insist  upon 
any  defence  they  thmk  proper  {Tracy  y,  8aydam,  80  Barb.  110;  ifttiMcmv. 
H<ywia,  12  Abb.  77 ;  20  How.  59). 

d.  Costs  on  a  reference  of  a  claim.— Where  a  claim  ajrainst  an  estate  had 
In  good  faith  been  referred  under  the  revised  statutes  (2  R  S.  89),  and  a  lei^^y 
litigation  ensued, — on  motion  by  the  prevailing  party  for  confirmation  or  the 
report  and  for  costs,  held  that  section  817  of  the  code  excluded  all  costs  or 
alk)wance  other  than  the  the  fees  of  referees  and  witnesses  and  disbursements, 
aftid  such  fees  and  disbursements  were  all  that  could  be  allowed  tathe  prevail- 
hig  party  {Avtry  v.  Qmith,  9  How.  849).  And  to  the  like  effect  is  Van  Siekler 
V.  (fraham  H  id.  208) ;  but  in  Linn  v.  Ghw  (14  id.  508),  Harris,  J.,  conrfdered 
the  rulings  m  the  preceding  cases  had  been  made  '*  apparentlv  without  much 
condderation,"  and  he  awarded  costs  of  an  action  ana  disDursements  to  a 
claimant  who  succeeded  on  a  reference  without  action ;  and  see  Bojd  v.  Bige- 
lowAi  How.  611 ;  and  see  Munsm  v.  JKn^B,  20  How.  59 ;  12  Abb.  f7 ;  Badiey 
V.  Fish^,  24  How,  404). 

e.  The  provision  of  the  Revised  Statutes  authorizing  the  court  to  a^J'idge 
costs  on  a  reference  of  a  claim  against  executors  or  aoministrators  remains  in 
force  {Badiey  v.  Fisher,  24  How.  404). 

/.  Where  a  claim  against  executors  or  administrators  is  referred  and  the  ref- 
eree reports  adverselv  to  the  claimant,  the  executors  or  administrators  are 
entitlea  to  costs  agamst  the  claimant  as  in  an  action  (Badiey  v.  F^her,  24 
How.  404 ;  Munson  v.  Howdl,  20  How.  5ft ;  12  Abb.  77 ;  Linn  v.  Glow,  14  How. 
508 ;  Boyd  v.  BigeU/w,  14  How.  511). 

g.  Whether  a  proceeding  on  a  referred  claim  is  to  be  considered  an  action 
{Voe\,  Goe,  14  Abb.  86 ;  and  note  id  89 ;  Badiey  v.  Fisher,  24  How.  404). 

A.  Executor,  &c.  When  personally  liable  for  costs. — Costs  are  not 
allowed  agamst  executors  or  administrate]^  persondUy,  except  for  wantonly 
bringing  a  suit  {Therioi  v.  Prince,  12  How.  451),  or  for  liability  arising  by  their 
own  act  (Acko^man  v.  Smiih,  8  Barb.  626).  Where  two  persons  sue  as  execu- 
tors and  ^1  in  the  action,  one  of  them  cannot  be  charged  with  costs  on  the 
ground  that  he  was  beneficially  interested  in  the  recovery  in  right  of  his  wife 
(Finley  v.  Jones,  6  Barb.  229).  But  the  code  does  not  exemi>t  eveir  assignee  or 
trustee  from  personal  liability  to  costs,  though  he  be  not  guilty  of  mismanage- 
ment or  bad  faith.  Where  the  estate,  fiind,  or  partv  represented,  are  not 
brought  before  the  court  by  the  pleadings,  judgment  for  costs  will  be  given 
against  the  assignees  or  trustees,  personally,  should  the  defendant  recover,  be- 


Digitized  by 


Google 


§  317.]  008TB  AOAIlffST  BZBOITIOB,  MHO.  627 

ctiise  Judgment  can  only  be  giren  against  the  parties  .actually  before  the  court 
Would  an  assignee  who  has  a  fUnd  at  the  oommencement  of  the  -suit  froift 
which  the  costs  ought  to  be  paid,  should  he  be  successful,  be  deemed  to  haye 
mismanaged,  if  he  pay  his  own  costs,  &c,  instead  of  reserving  it  for  the  oppo- 
site party,  who  would  otherwise  be  entitled  to  it  ?  Per  Mitchell.  J.,  at  special 
term,  April,  1852,  in  Smith  y.  Narris  (not  reported) :  A  trustee,  inc.  must  sue 
as  such  m  order  to  avoid  personal  liability  for  costs ;  for  if  he  sues  m  his  own 
ri^ht  and  is  defeated  he  must  pay  costs,  and  no  order  is  necessary  to  charge 
hmi  personally  (Murray  y.  Hendrickton,  6  Abb.  96 ;  1  Bosw.  635 ;  Camahan  y. 
JVmd,  15  Abb.  liK).  And  a  reoeiyer  who  sues  without  leave  of  the  court  and 
is  defeated,  will  as  a  general  role  be  held  personally  liable  for  the  costs  (3mUh 
v.  Woodruff,  6  Abb.  65 ;  PhOpa  v.  Cole,  8  Code  Rep.  157). 

a.  An  executor  or  administrator  suing  as  such  is  penondBy  liable  for  costs 
in  any  action  not  r^eeessarUff  prosecuted  in  his  representative  character.  And 
those  actions  only  are  necessarily  prosecuted  in  nis  representative  character 
where  his  testator  or  intestate  liaa  a  complete  cause  of  action  in  his  lifo-time 
(Woodruff  Y,  Oook,  14  How.  481). 

h.  Where  a  plaintiff  sues  as  assignee  or  trustee  of  an  express  trust,  and  the 
court  holds  the  instrument  under  which  he  claims  void,  and  that  he  is  not  in 
fact  asdgnee  or  trustee,  ho  cannot  claim  any  exemption  ^m  costs  lender  this 
section  (tUbeU  v.  Bemmi,  80  Barb.  441). 

d.  The  pro  virion  as  to  mismanagement  and  bad  fiuth  should.be  confined  to 
cases  of  mismanagement  or  bad  fiuth  on  the  part  of  the  plaintiff  in  commenc- 
ing the  action,  and  not  extended  to  his  conduct  in  the  management  of  his 
trust  (Kmberiy,  Be^r,  Ac,  v.  BUwoH,  29  How.  281 ;  Kimb&rly  v.  Blad^ord, 
22  How.  448).  Where  bad  faith  in  a  receiver  in  commencing  the  ac^on  is 
shown,  he^will  be  reduired  to  give  security  for  costs.  Security  ordered  (Kim- 
berty  v.  Ooodrich,  22  How.  424). 

e.  A  receiver  having  appealed  from  the  decision  at  q>ecial  term,  and  ihiled, 
is  no  evidence  of  mismanagement  or  bad  fftith,  nor  is  the  &ct  of  his  having 

Slid  a  subsequent  judgment  any  such  evidence  (DewndorfY.  Diddnton^  21 
ow.  275). 

/.  Facts  other  than  those  appearbig  on  the  trial  are  proper  to  be  considered 
in  determining  whether  costs  shall  be  recovered  against  executors  or  admin- 
istrators (Mercermu  v.  By&rss,  12  How.  801). 

ff.  No  judgment  for  costs  against  an  executor,  ^bc^  permmaUy,  can  in  anycase 
be  entered  unless  nor  until  &e  court  so  directs  (Woodruff  v.  Cook,  14  How. 
481;  Devendorf  v.  DiddMcm,  31  How.  275;  Mcmh  v.  Huitey,  4  Bosw.  614; 
ExeouUonagaind  Btteuior,  OlantUad  v.  Vredenburg,  10  How.  215;  ante,  p.  624,  a\ 

h.  A  motion  to  compel  a  receiver  to  pay  a  judgment  for  costs  recovered 
against  him^  should  not  be  made  until  j^^E^r  an  order  that  he  pay  such  ooils 
personally  (JMornidarfy.  Dickinson,  21  How.  275). 

i  Raal  estate— oosta  against  ezecutora.— Costs  awarded  (gainst  executors 
can  in  no  event  be  a  charge  on  real  estate  in  the  hands  of  an  heir  (Sanfofd  ▼. ' 
Qrangcr,  12  Barb.  892). 

/  Beonrily  for  costs— whan  not  required.— Security  for  costs  will  not  be 
required  of  an  assignee  who  brings  an  action  to  recover  possession  of  property, 
y^ch  hae  been  s^ed  on  an  attachment  at  the  suit  of  the  creditor  of  the  as- 
signor, on  an  allegation  that  the  assignment  is  a  fhtud  upon  creditors  and  the 
assignee  is  a  party  to  the  fraud,  unless  there  be  buch  evidence  of  the  truth  of 
the  allegation  as  renders  it  highly  probable  that  the  allegation  is  in  accordance 
with  the  facts  of  the  case  (ShepHerd  v.  Burt,  3  Duer.  645).  Nor  of  an  executor, 
adniinistrator,  or  trustee,  meraly  cmon  the  ground  that  the  estate  which  he 
represents  is  insolvent  (Daiify  v.  QmdMi^l  Duer.. 599),  Unless  it  also  appears 
that  the  plaintiff  is  himself  insolvent    (Id.) 

Bee  ane«,  note  to  §  808. 
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§  318.  (Am'd  1863.)  Costs  on  review  of  a  decision  of  a/nvf^ 
ferior  oov/rt  in  a  special  proceeding. 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a  spe- 
cial proceeding,  including  appeals  from  surrogates'  courts,  shall 
be  brought  before  the  supreme  court  for  review,  such  proceed- 
ings shall,  for  all  purposes  of  costs,  be  deemed  an  action  at 
issue,  on  a  question  of  law,  from  the  time  the  same  shall  be 
brought  into  the  supreme  court,  and  costs  thereon  shall  be 
awarded  and  collected  in  such  manner  as  the  court  shall 
direct,  according  to  the  nature  of  the  case. 

a.  Where  plaintiff  was  nonsuited  in  the  court  below,  and  upon  appeal 
to  the  supreme  court  it  was  held  that  he  was  entitled  to  recover  part  of  what 
he  had  claimed  in  his  action,  held,  that  the  costs  in  such  case  are  discretionary 
with  the  court  { Wetit  v.  NewUm,  5  Monthly  Law  Rep.  N.  S.  164). 

h.  A  summary  proceeding  to  compel  a  party  to  support  a  relative,  brought 
by  certiorari  from  the  court  of  sessions  to  the  supreme  court  for  review,  is 
within  this  section  (Etmland  v.  White,  7  How.  154). 

c.  On  an  appeal  to  the  supreme  court  from  an  order  of  commissioners  of 
highways,  touching  the  laying  out  of  the  h^hway,  no  costs  can  be  allowed  to 
the  prevailing  partv  (The  Pe^  v.  Heath,  20  How.  804.  overruling  The  People 
V.  Flake,  14  How.  627 ;  see  tu)wever  The  PeopU  v.  Ckmrrireqf  Schoaack,  27  How. 
168 ;  The  People  v.  Bowrd  cf  Police,  17  Abb.  824,  note,  holding  that  costs  are 
aUowed  to  the  prevailing  party  on  a  common  law  certiorari). 

d.  Where  the  general  term  on  a  common  law  certiorari  reversed  a  decision 
of  a  county  Judge  and  referees  upon  the  question  of  IdLjing  out  a  private  road, 
without  any  direction  as  to  costs,  held  that  a  judcinent  entered  without  order 
for  costs  was  irregular  (Ihs  People  v.  Bobinson,  26  How.  846).  An  order  in 
such  a  case  at  special  term  for  costs  is  not  appealable.    (Id.) 

See  Laws  1864,  p.  698,  §  8,  as  to  costs  on  appeal  in  special  proceedings,  in 
noteto§849,|NMt. 


§  319.     Costs  in  actions  hy  the  people. 

In  all  civil  actions  prosecuted  in  the  name  of  the  people  of 
this  State,  by  an  officer  duly  authorized  for  that  purpope,  the 
people  shall  be  liable  for  costs  in  the  same  cases  and  to  the 
same  extent  as  private  parties.  If  a  private  person  be  joined  . 
with  the  people  as  plaintiff,  he  shall  be  liable  in  the  first  in- 
stance for  the  defendant's  costs ;  which  shall  not  be  recovered 
of  the  people,  till  after  execution  issued  therefor  against  such 
private  party  and  returned  unsatisfied. 

§  320.     Costs  in  actions  hy  the  people. 

In  an  action  prosecuted  in  the  name  of  the  people  of  this 
State  for  the  recovery  of  money  or  property,  or  to  establish  a 
right  or  claim,  for  the  benefit  of  any  county,  city,  town  village^ 
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corporation,  or  person,  coets  awarded  against  the  plaintiff 
shall  be  a  charge  against  the  party  for  whose  benefit  the  action 
was  prosecnted,  and  not  against  the  people. 

a.  In  suits  instituted  by  the  district  attorney  of  a  county  in  the  name  of  the 
people,  under  the  Metropolitan  Police  Act,  for  selling  intoxicating  liquors  on 
Sunday,  if  the  defendants  succeed  the  people  are  liable  for  costs  {Trie  Bsople 
r,  8taat$,  17  How.  10). 


§  321.  Costs  against  assignee  of  cause  of  action^  after  action 
Irought, 

In  actions  in  which  the  cause  of  action  shall,  by  assignment 
after  the  commencement  of  the  action,  or  in  any  other  manner, 
become  the  property  of  a  person  not  a  party  to  the  action, 
snch  person  shall  be  liable  for  the  costs,  in  the  same  manner  as 
if  he  were  a  party,  and  payment  thereof  may  be  enforced  by 
attachment. 

&  If  an  action  be  brought  in  the  name  of  another,  by  an  assignee  of  any 
right  of  action,  or  by  any  person  beneficially  interested  in  the  recovery  in 
such  action,  such  assignee  or  person  will  be  liable  for  costs  in  the  aame  cases  and 
to  the  same  extent  in  which  the  plaintiff  would  be  liable  (2  R  8.  619,  §  44), 
[and  the  payment  of  such  costs  may  be  enforced  by  attachment  (id.)\  and  this 
power  of  the  court  is  not  taken  away  by  laws  of  1847,  ch.  290  s.  2  {QiUi  y. 
i{b;^^,2Keman,82)1;  lHill,629;  18  Wend.  672;  10  Mi622;  see  Ewm  y. 
Am,  1  DowL  K.  S.  888 ;  1  Gale  and  D.  579 ;  1  Ad.  and  EIL  N.  8.  579).  Such 
assignee  or  person  also  is  bound  to  indemnify  the  plaintiff  on  record,  and  will 
be  mrected  to  pay  the  costs,  on  his  application  (20  Wend.  680;  7  i&.  497). 
If  the  party  in  interest,  however,  succeed  in  the  action,  and  the  defendant 
sues  out  a  writ  of  error,  and  the  Judgment  is  reversed,  the  former  is  not  liable 
for  the  costs  of  the  reversal  (19  iS.  151 ;  and  see  11  Abb.  259). 

c  An  assignee  is  liable  to  the  defendant  for  costs,  although  .the  assignment 
ismadependingthesuit,if  he  afterwards  proceed  in  the  fu^on'(5  Cow.  17; 
Oarnahan  v.  Bmd,  15  Abb.  194) ;  and  in  such  a  case  he  takes  the  demand 
cum  on&re^  and  is  liable  for  the  costs  which  had  accrued  before  as  well  as 
those  which  may  arise  after  the  assignment  (10  Wend.  622;  20  k2.  680;  OreighUm 
tngencUy  20  Barb.  541).  Where  the  plaintiff  pending  the  action,  made  a  gen- 
eral assignment  to  trustees  for  the  benefit  of  creditors,  and  the  cause  was  after- 
wards tried  and  the  defendants  had  judgment,  the  assignees  not  having  inter- 
meddled with  the  prosecution,  held,  that  thev  were  not  liable  for  the  defend- 
ant's costs  {Taywr  v.  Bokmer^  2  Denio,  198).  And  where  a  receiver  of,  a 
judgment  debtor  brought  suit  as  such  receiver  and  fiuled,  held  the  judgment 
debtor  was  not  liable  for  the  costs  {Wheeler  v.  Wrighi^.U  Abb.  858). 

d.  Where  a  real  plaintiff  prosecuted  a  suit  against  the  defendant  for  a  pen* 
alty,  by  virtue  of  a  parol  agreement  to  divide  the  amount,  if  successful,  with 
the  7u?m«7ui/ plaintiff  on  record,  and  the  defendant  succeeded,  held  that  the 
real  plaintiff  was  liable  for  the  defendant's  costs  (OHee  v.  BMert,  5  How.  319 ; 
2  Eeman,  82). 

«.  A  person  interested  by  way  of  mortgage  or  lien,  and  who  prosecutes  the 
suit,  is  subject  to  the  costs  (1  Hill,  629 ;  15  Abb.  194).  So  he  is  liable,  al- 
though an  assignee  of  only  part  of  a  demand  (1  Denio,  656). 

/.  A  landlord,  or  other  person,  who  is  entitled  by  statute  to  be  substituted 
in  the  place  of  or  ioined  with  the  defendant  in  an  ejectment  suit,  wno  with- 
out causing  himself  to  be  made  a  party,  defends  such  suit  unsucoessthUy  in 
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the  name  of  the  origiiml  defendant,  will  be  ordensd  to  pa^  the  costs  of  the 
plamtiff,  after  execution  against  the  defenduit  on  the  record  has  been  returned 
unsatisfied  (Farmer^  Loan  and  Trust. Co.  v.  KuTsch^  1  Selden,  558).  See  ante, 
p.  584,/ 

a.  Where  pending  an  action,  the  cause  of  it  becomes  the  properlr^  of  an- 
other, not  a  party  to  the  action,  the  test  of  such  person's  liability  for  costs 
under  §821  is,  would  he  have  been  liable  if  he  had  brought  the  action  {Con- 
ger  v.  Hwditm  RB,ROo,,7  Abb.  256). 

§^22.     Costs  on  a  settlement. 

Upon  the  settlement,  before  judgment,  of  any  action  men- 
tioned in  section  304,  no  greater  sum  shall  be  demanded  from 
the  defendant  as  costs,  than  at  the  rates  prescribed  bj  that 
section. 

b.  Coats  on  settlainent.— Excess  of  costs  paid  to  an  attorney  on  the  settle- 
ment of  an  action  may  be  recovered  by  action— it  is  not  a  voluntary  payment 
(Britton  v.  JWn*,  4  How.  144). 

«.  Payment  after  action  oonaaneooed.— Where  plaintiff  brooght  a  sdt 
upon  a  note,  and  and  before  the  time  to  answer  expired,  the  defendant  ten- 
dered to  plaintiff's  attorney  the  amount  claimed  to  be  due  on  the  note— 
piindpal  and  interest— which  he  refused  to  receive,  on  the  ground  that  he 
was  auo  entitled  to  $7  costs,  held  on  a  motion  by  defendant  to  stay  all  plain- 
tiff's proceedings,  and  that  the  note  be  delivered  up,— that  the  plaintin  was 
entitled  to  such  costs,  and  that  the  amount  should  also  have  been  tendered, 
in  order  to  have  made  such  tender  of  any  avail  to  the  defendant  {BoektfeOowY, 
Wiederwaa,  2  Code  Rep.  8 ;  8  How.  882). 

d.  Where  a  defendant  after  suit  brought  called  at  the  plaintiffii'  store,  and 
in  their  absence  paid  to  a  clerk,  who  was  ignorant  that  a  suit  had  been  brought, 
the  amount  claimed  m  the  complaint,  but  without  costs,  held  that  the  plain- 
ti£k  were,  notwithstanding,  entitled  to  costs,  and  it  seems  that  if  the  defend- 
ants refuse  to  pay  the  costs,  the  plainti^  may  proceed  in  the  action  {Bogardut 
V.  JUehtmeyeTy  8  Abb.  179).  [Perhaps  to  justify,  proceedings  with  the  action  the 
amount  paid  8hoi:dd  be  repaid  or  tendered  to  defendant]  (See  1  Parsons, 
ecnUra,  231,  note  ;  and  see  HuU  v.  Ptters,  7  Barl?.  831.)  A  defendant  may,  pend- 
ing the  action,  satisfy  the  plaintiff's  claim,  and  then  set  up  such  satisfaction  in 
his  answer  (WiOis  v.  Ohipp,9  How.  568). 

e.  Query?  Can  a  tender  be  made  after  action  commenced,  except  in  the 
form  of  an  offer  to  allow  JudCTient  for  a  specific  sum  with  costs.  It  certainly 
cannot  in  a  foreclosure  suit  (Thurston  v.  Marsh,  5  Abb.  893 ;  14  How.  572). 

/.  Several  defendants — In  an  action  against  several  defendants  defending' 
separately,  if  the  plaintiff  settles  with  one  or  some  of  the  defendants,  without 
the  concurrence  of  the  other  or  others,  he  is  liable  to  such  other  or  others  for 
the  costs  of  the  defence  (9  Wend.  485 ;  and  see  p.  597,  b,  ante). 

g.  When  persons  severally  liable  are  united  as  defendants,  but  appear  by 
different  attorneys  and  answer  separately,  and,  after  issue  Joined  and  after  the 
action  has  been  noticed  for  trial,  settled,  and  as  part  of  the  terms  of  settlement 
agree  to  pay  to  the  plaintiff  the  legal  costs  of  the  action,  the  plaintiff  is  enti- 
tled to  only  one  bill  of  costs.  He  cannot  have  a  fUll  bill  against  each  defend- 
ant. He  is  entitled  to  all  the  disbursements  actually  made,  and  which  would 
have  been  taxable  if  the  defendants  had  been  sued  separately  (Latham  v.  ^iss, 
•  13  How.  416).    Bee  ante,  p.  599. 

h.  Disoontiutiance  of  cooiBe  on  payment  of  ooatB.— It  is  a  matter  of 
course  exc^t  in  the  cases  after  mentioned,  to  permit  a  plaintiff  to  enter  an  order 
to  discontinuo,  on  payment  of  easts  at  any  time  before  an  interlocutory  or  final 
decree  has  been  made  (AveriU  v.  Pattersony  10  How.  85 ;  10  N.  Y.  500 ;  Sehenck 
V.  Puncher,  14  How.  95 ;  BurneU  v.  WesifaU,  16  id  430 ;  Oooke  v.  Beach,  25  id, 
856 ;  and  see  2  Johns.  Ch.  Rep.  478 ;  1  Yes.  jun.  401).    But  an  order  for  the 
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PQrpo0eifBeeee«aTiiialloaBes:  asUicewiU  not  suffice  (Id,:  Morn$pn  y. 
^,8CodeR.d7;  4How.  804;  fifM t.  i%«M{^,  18  Barb.  1&;  Mqff<Uty.  F<yrd, 
14  Barb.  577 ;  ;  Weigan  v.  Held,  8  A.bb.  482).  He  cannot  have  an  order  in 
any  case  to  diBContinue  mihatU  oatts  unless  uipon  a  motion  on  notke  to  all  the 
defendants  who  have  appeared.  An  ex-parte  order  to  discontinue  is,  therefore^ 
always  upon  the  condition  of  payment  of  costs  (Pignoldl  v.  Daxmu,  %  Hilton, 
584).  The  order  is  nugatory  unless  the  costs  are  pai4  {Ai)eTiU  v.  PaUer^on,  10 
N.  Y.  500).  And  the  action  is  not  out  of  court  so  as  to  authorize  the  phdntiff 
to  commence  a  new  action,  until  he  has  paid  or  at  least  tendered  or  onered  to 
pay  the  costs  to  the  adverse  party  (Cummiiu  v.  Bennett,  8  Paige,  81).  The 
order  for  leave  to  discontinue  on  payment  of  costs  is  not  p^  »  a  stay  of  pro- 
ceedings {Beetm  v.  Jupp,  15  M.  &  W.  149 ;  16  Law  Jour.  Ex.  120) ;  nor  is  the 
acUoncUacontinued  until  the  costs  are  paid  {Jenminge  y.  Fay,  1  Oode  Rep.  N. 
a  231).  If  the  costs  are  not  paid  defendant  may  proceed  or  ask  to  have  tha 
action  disnussed  if  not  prosecuted,  but  he  cannot  ent^  a  judgment  ibr  costs 
{ESda  y.  Brennm,  10  Abb.  804;  iSff^,  Where  the  oomi^ainant  obtaina  the 
usual  order  to  discontinue,  upon  payment  of  coeta,  tke  defendant  ma^  «ppljr 
to  the  court  to  enforce  tiie  paymoit,  <Hr  if  the  eoeta  are  not  paid  after  a  de* 
mand,  he  may  consider  the  action  as  still  in  coiirt,  and  may  plead  its  pandanoy 
.  as  a  defence  to  a  subsequent  action,  or  apply  to  the  court  to  stay  proceediBgi 
in  the  second  suit,  until  the  costs  of  the  first  are  paid  (Oummim  v.  Bennelt,  % 
Paige,  81 ;  and  to  the  Uke  effect  ia  Simpeon  y.  Brewter,  0  id  246 ;  8cat»i^  y. 
SUfwil,  11  id,  526). 

a.  SmNe,  after  a  defendant  has  been  arrested  at  the  commencement  of  the 
action  and  mov^  to  vacate  the  order  of  arrest,  the  plaintiff  cannot  discon- 
tinue of  course  without  paying  the  cosis  of  the  motion  to  vacate  {Cfroekett  y 
JShmth,  14  Abb.  82) ;  after  an  order  for  a  new  trial  at  general  term,  plaintiff 
will  not  be  allowed  to  discontinue  while  the  amount  of  the  coats  is  in  dispute 
and  unpaid  (North  v.  Sergeant,  14  Abb.  224). 

b.  Where  the  plaintiff's  attorney  procures  firom  tiie  defendant  personally,  a 
consent  that  plaintiff  may  discontinue,  and  gives  no  notice  of  such  consent  to 
Uie  defendant's  attorney,  and  suffers  him  to  proceed  in  the  action,  the  plaintiff 
cannot  discontinue  without  paying  the  defendant's  attorney  his  costs  subse- 
quent to  obtaining  such  consent  to  discontinue  (Pffger  v.  Gore,  21  How.  156; 
12  Abb.  244). 

e.  If  before  the  $err)ice  of  an  order  allowing  a  party  to  discontinue  on  pay- 
ment of  costs,  the  adverse  party  has  noticedthe  cause  for  trial,  such  adverse 
party  is  entitled  as  a  part  of  the  costs  on  the  discontinuance  to  the  fee  for  pro- 
ceedings subsequent  to  notice  of  trial  {HaU  v.  Lindo,  8  Abb.  841). 

d.  Dlacontinnance  before  notice  of  retainer. — If  an  attorney  has  been 
actually  employed,  though  no  notice  of  retainer  has  been  served,  the  plaintiff 
cannot  disoontmue  except  on  payment  of  costs  (Foeter  v.  Bowen,  1  Codellep.  K 
8.  286;  see  BedeU  v.  PotceU,  18  Barb.  188).  The  contrary  was  said  in  Schendb 
•y.  FciThcher  (14  How.  95),  by  Paige,  J.,  following  the  case  of  Smith  v.  White  (7 
fiUl,  520),  in  which  the  court  of  errors  decided  that  if  a  suit  was  discontinued 
befttfe  a  notice  of  retainer,  although  after  an  actual  retainer,  the  attorney  of  the 
defendant  was  not  entitled  to  any  costa 

e.  XMaoontimiaiioa  witboat  ooata.— Where  a  plaintiff  recovers  costs  against 
one  of  several  defendants,  defending  jointly,  he  may  enter  a  discontinuance  as 
to  the  others  without  payment  of  costs  (Stafford  v.  Ondendonk,  8  Barb.  99 ;  2 
Code  Rep.  115). 

/.  A  plaintiff  who  is  not  an  executor  or  administrator  [or  it  is  presumed  a 
trustee]  wUl  rarely  be  allowed  to  discontinue  without  payment  of  costs,  not 
even  ii  it  should  appear  that  he  would  be  entitled  to  a  judgment  if  he  pro- 
ceeded in  the  action  (Letois  v.  Qermond,  1  Paige,  800 ;  and  see  Mcmtmertiey  y. 
Boflrker,  2  id,  872).  And  a  plaintiff  under  the  section  allowing  him  to  amend  - 
of  ooune  (section  172),  cannot  amend  by  leaving  out  the  name  of  a  defendant, 
BO  aa  to  discontinue  as  against  him  without  costs  (Cha»e  v.  Bunkam,  1  Paige, 
572 ;  see  anU,  628,  e), 

g.  Where  plidnMin  bad  &ith  prevented  defiuidant  from  making  a  tender  be- 
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k  fore  suit,  for  which  he  was  prepared,  held  that  defendant  was  entitled  on  pay- 
ment of  the  amount  claimed  into  court  to  have  a  discontinuance  without  costs 
(The  People  v.  N.  F.  Supmor  C&uH,  19  Wend.  104). 

a.  Plaintiff  allowed  to  discontinue  without  costs  where  defendant  is  sent  to 
the  State  prison  or  is  msolvent  (Lackey  y.  McDonald,  1  Cai.  116 ;  J9arty.  Story, 
1  Johns.  148;  SteinbaekY.  HaUett,  1  Johns.' 141);  but  query?  if  on  tiie  ground 

.  of  insolvency,  unless  defendant  has  been  discharged  in  insolvency  ( Wheaton  v. 
McQlade,  1  Wend.  84). 

b.  On  the  death  of  a  sole  plaintiff  pending' an  action,  his  executors  may  be 
allowed  to  discontinue  without  costs,  on  showing  that  the  defendant  is  insol- 
vent (BarUa  v.  MarceUus,  2  Barb.  878). 

e.  Where  a  consul  is  inadvertently  sued  Jointly  with  other  defendants  the 
plaintiff  may  in  certain  cases  discontinue  without  eoils  as  to  such  defendant 
(Taake  v.  8elim4di,  19  How.  418). 

d.  In  an  action  (m  two  promissonr  notes  made  by  J.  Erause  &  Brother,  the 
parties  intended  to  be  sued  were  Isidore  Erause  and  Henry  Erause ;  but  the 
defendants  were  in  fact  described  as  Isidore  Erause  and  MorUz  Erause.  The 
summons  were  served  on  Isidore  Erause  only,  but  one  Jfort^  Erause  appeared 
voluntarily,  and  put  in  an  answer  denying  that  he  whs  a  partner  of  Isidore 
Erause.  On  motion  the  plaintiff  was  allowed  to  discontmue  as  to  Moritz 
Erause,  and  funend  the  summons  and  proceedings  by  substitutmg  the  name  of 
Henry  for  Moritz,  without  costs  (Waterbury  LecSher  Manuf,  Co.  v.  KravM,  9 
Abb.  175,  noU), 

e.  If  by  the  plaintiff^s  own  act,  the  object  of  the  action  is  defeated,  he 
cannot  be  permitted  to  discontinue  without  costs  (Hammersley  v.  Barker,  3 
Paige,  372). 

/.  Where  a  suit  is  commenced  on  the  authority  of  a  reported  decision,  and 
such  decision  is  a/terwurds  reversed  or  overruled,  the  courts  will  usually  and 
where  application  is  made  promptly,  after  knowledge  of  such  reversal  or  over- 
ruling, relieve  the  party  who  rehea  on  such  reversed  or  overruled  decision, 
ty  permittmff  him  to  discontinue  his  action  without  costs  (Bobineon  v.  Boeher,  1 
You.  &  Col.  7).  And  in  Sunney  v.  Boaeh  (4  Abb.  16),  the  New  York  common 
pleas  permitted  an  appellant  fron^  a  judgment  of  the  marine  court  to  discon- 
tinue without  costs ;  the  court  of  appeals  having,  after  the  appeal  was  taken, 
decided  contrary  to  what  had  previou^y  been  held  by  the  common  pleas,  that 
no  appeal  could  be  maintained.  And  a  discontinuance  of  an  appeal  without 
costs,  was  allowed  where  the  law  had  been  changed  by  statute  after  the  appeal 
taken  (Gale  v.  Wells,  7  How.  191 ;  F&rter  v.  Jones,  id,  192). 

g.  Discontinuance  on  ground  of  defendant's  insolvency  (Ford  v.  Stock,  1 
Dowl.  Pr.  Cas.  N.  8.  768). 

A.  Discontinuance  not  a  bar  to  a  nex^r  action. — ^Where,  before  trial,  an 
order  is  entered,  discontinuing  or  dismissing  the  action,  such  discontinuance 
or  dismissal  does  not  bar  a  new  action  for  me  same  cause  (Earl  v.  Campb^. 
14  How.  880). 

».  Disconlaniianoe  is  a  step  in  the  cause, — An  order  for  a  discontinuance 
a  step  in  the  cause,  and  therefore  a  violation  of  a  rule  stajdng  the  proceedings 
(Murrmj  v.  Silver,  1  New  Prac  Cas.  256). 

i.  Effect  of  dlsoontinnanca — ^A  discontinuance  terminates  the  action  for 
all  purposes,  and  operates  to  dissolve  an  irgunction  (Hope  v.  Acker,  7  Abb. 
808).  It  is  a  final  determination  of  the  rights  of  the  parties  to  the  action  within 
§  245  (Crockett  v.  SmUh,  14  Abb.  62). 

k.  Discontinuance  after  counter-claim  interposed — ^After  a  counter- 
claim has  been  set  up  and  admitted  cf  record  [iJe.  not  replied  to],  the  superior 
court  will  not  allow  the  plaintiff  to  discontinue  as  a  matter  of  course ;  spedal 
grounds  must -be  shown  in  £Etvor  of  the  application;  he  must  make  a  case 
showing  such  an  interference  proper  to  prevent  a  plaintiff  from  being  in- 
ec^uitably  prejudiced  in  his  rights  or  remedies,  and  which  at  the  same  time 
will  not  work  any  practical  wrong  to  the  defendant  (Cockle  v.  Uhdertoood,  1 
Abb.  1 ;  8  Duer,  676). 

I.  In  the  supreme  court  (1st  district),  it  has  been  held  that  the  right  of  a 
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plaintiff  to  diflcontinue  at  any  time  before  judgment,  fonnerly  existed,  and  ia 
not  abrogated  by  the  code,  and  that  even  where  the  defendant  sets  up  a  coun- 
ter-cUim  the  plidntiff  may  discontinue  of  course,  h^are  the  expiration  of  the 
time  limited  for  a  reply.  They  distinguish  their  decision  from  that  in  the 
superior  court;  the  application  to  discontinue  in  that  case  not  having  been 
made  until  affxr  the  nme  to  reply  had  expired,  and  when  by  not  replymff  the 

Slaintiff  had  admitted  of  record  the  counter-claim  {Seaboofrd  and  Bamoke  R, 
I  Co.  V.  Ward,  1  Abb.  47 ;  18  Barb.  595 ;  see  TTOstwi  v.  Whed^r,  6  How.  49). 

a.  In  the  New  York  conmion  pleas  it  was  held  at  general  term  {flakmnUh  y. 
autherkmd,  4  Abb.  15;  1  Hilton,  265);  that  the  £&ct  that  defendant  has  an- 
swered, setting  up  counter-claim,  does  not  preclude  the  plaintiff  from  discon- 
tinuing before  reply  or  demurrer  to  the  counter<;laim  or  the  expiration  of  the 
time  to  reply.  They,  as  did  the  supreme  court,  distinguish  the  case  from  that 
of  Cotskle  y.  Undertoood  (supra^,  by  the  &ct  that  the  application  for  leave  to 
discontinue  was  made  before  tne  expiration  of  the  time  to  reply. 

b.  In  Bees  y.  Va/nPaUen  (18  How.  258),  after  an  answer  setting  up  a  counter- 
daun  and  the  cause  had  been  referred  and  part  heard,  the  plaintiff  moved  for 
leave  to  discontinue.  The  motion  was  opposed  on  the  ground  that  the  an- 
swer set  up  a  counter-clainL  Paige,  J.,  granted  the  motion,  and  after  advert- 
ing to  the  decisions  of  Codde  v.  Underwood,  and  Seaboard  and  Roanoke  R.  R, 
Co.  V.  Ward  (supra),  said  that  he  thought  the  latter  most  in  accordance  with 
the  true  construction  of  the  code.  "  Undoubtedly,  leave  to  the  plaintiff  to 
discontinue  should  be  refused  where  the  defendant,  by  a  discontinuance,  would 
lose  his  remedy  on  his  counter-claim,  as  where  such  remedy  would  be  barred 
by  the  statute  of  limitations."  Thus,  where  in  an  action  for  a  balance  of  an  ac- 
count, the  defendant  set  up  a  counter-claim,  for  services  as  attorney,  &c.,  claim- 
ing a  balance  due  him,  and  after  issue  joined  several  years  passed  without 
bnngin^  the  cause  to  trial,  in  consequence  of  the  referee  having  left  the  country ; 
on  motion  by  the  plaintin  for  leave  to  discontinue  the  action,  the  defendant, 
in  opposition,  aUeged  that  if  the  action  was  discontinued  the  statute  of  llmi- 
totions  would  be  a  bar  to  his  counter-claim.  Leave  to  discontinue  was  denied, 
with  permission  to  substitute  a  referee  (Van  Alen  v.  Schermerhom,  14  How. 
287). 

c.  Disoontinuance  in  action  to  diaaolve  partnership. — Semble,  the  court 
will  not  permit  a  suit  for  the  dissdlution  of  a  partnership  and  the  settlement 
of  the  partnership  debts,  to  be  discontinued  by  act  or  consent  of  the  parties. 
There  must  be  a  special  application  to  the  court,  and  notice  to  the  partnership 
creditors  (RuUer  v.  TaUU,  5  Sand.  612). 

d.  Diflcontlniianoe  in  forecloaure  aotiona. — In  a  foreclosure  suit,  the  court 
will  permit  the  plaintiff,  on  receiving  his  debt  and  costs,  to  dismiss  his  suit, 
without  payinj?  costs  Jto  junior  incombrancers,  who  have  appeared  to  protect 
their  rights.  So  as  to  the  mortgagor  personally  liable  for  the  debt,  who  has 
conveyed  the  mortgaged  premises  subject  to  its  payment  {OaUagher  v.  Egan, 
2«Sand.  742;  see am^,  sec.  805). 

e.  In  an  action  to  foreclose  a  mortgage,  where  the  principal  has  become  due 
in  consequence  of  de&ult  in  payment  of  interest  within  the  time  prescribed 
therefor,  the 'court  has  not  thepower  to  stay  or  discontinue  the  action  on 
payment  of  the  interest  due  (Bunt  v.  Keech,  3  Abb.  204 ;  Ferris  v.  Ferris,  28 
Barb.  29 ;  see  LynrJi  v.  Cunningham,  6  Abb.  94 ;  Bartow  v.  Cleveland,  7  Abb. 
389 ;  Pratt  v.  RamsdeU,  16  How.  59 ;  6  Abb.  340,  note  ;  ThurOcm  v.  Marsh,  14 
How.  572 ;  5  Abb.  889). 

/.  DlBContiniianoe  after  order  for  new  trial — After  a  new  trial  has  been 
ordered  by  the  general  term  on  payment  of  costs,  plaintiff  will  not  be  allowed 
to  discontmue  while  the  amount  of  the  costs  are  in  dispute  and  unpidd  (North 
V.  Sargeant,  14  Abb.  224). 

g.  Instalmant  on  Ixmd. — ^Discontinuance  on  bond  parable  by  instalments 
when  only  part  due  {The  People  v.  N.  T,  duperior  court,  19  Wend.  104).  As  to 
ordering  a  discontinuance  or  st&y  to  prevent  injustice  (see  Jotim  v.  Winl^fiM^ 
10  Bing.  808 ;  3  M.  &  8.  846 ;  Amee  r.  Ragg,  2  Dowl.  35). 
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<L  Fbrgeiy .— DiaocMitiiiBaBce  ob  d^bioe  of  tomry  {FMtr  ▼.  8tmr^  8  Denio, 
165;  Lowrrer.  FoO, 5  Abb.  280). 

b,  ProoaediDgs  agaimt  insurance  oompanies.— The  attaroey-general  has 
power  to  difloontinae  proceedings  instituted  by  him  under  Laws  of  1868,  ch. 
466,  to  close  the  business  of  fire  insurance  companies ;  the  pow»  is  with  the 
State  comptroller  (Bs  MeehanM  Fire  Ins.  Co.,  5  Abb.  444). 

e.  Another  action  pedding. — The  fkct  of  another  acticm  pending  Ibr  the 
same  cause  in  a  foreign  state  is  no  reason  for  ordering  a  discontinuance  of  the 
actiim  in  this  State  (^ffpMicqf  Meacieoy,  Arrangois,  1  Ai>b.  437). 

d.  The  pendency  of  an  action  on  behalf  of  all  the  creditors  is  not  a  reasmi 
for  X>rderinga  discontinuance  of  an  action  by  an  indiyidusl  creditor  {La  Ohmm 
V.  Lord,  10  How.  462). 

e.  Dteoontiniianca  after  answer  of  aotloopanding  has  been  sot  up  as  a 
defence  to  a  sabseqaeot  actkm  for  the  same  cause. — ^Where  the  pendenqr 
of  a  former  action  is  pleaded,  the  plaintiff  may  afterwards  disomtinue;  aiM 
such  discontinuance  d^eats  the  answer  (AwriU  y.  Patenon,  10  How.  85 ;  10 
H.  T.  500;  see,  ofUe,  p.  280,  ^851,^). 

/  Disoootlmiance  after  a  defiance  of  infenoy.— In  an  action  against  seve- 
ral as  joint  defendants,  if  one  of  tiiem  sets  up  the  defence  of  infimcy,  the  court 
on  motion  will  give  leaye  to  discontinue  as  to  such  defendant  without  costs 
lOujfler  T.  Goate8,  10  How.  141 ;  WeOington  y.  OUmon,  18  How.  10;  9  Abb. 
175);  proyided  the  plaintiff  moyes  promptiy  after  the  answer:  if  he  suffers 
fturUier  costs  to  be  incurred,  after  he  has  knowledge  of  the  denance,  he  must 
pay  such  subsequent  costs  before  he  will  be  i>ernmted  to  discontinue  (8L  Jokn 
y.  nari,  16  id.  102).  And  where  defendants  were  minan,  and  obtained  mer- 
chandise on  credit,  and,  when  sued,  interposed  the  plea  of  infiin^,  the  plain- 
tifib  were  permitted  to  discontinue  without  costs  ( Van  Bwrm  y.  Fort,  4  Wend. 
200;  see,  ante,  p.  129,  A, 597,  <?). 

g.  Discontiniiance  of  actions  by  .overseen. — Oyerseers  of  the  poor,  after 
the  expiration  of  their  term  of  office,  and  after  others  haye  been  elected  to  their 
places,  cannot  discontinue  an  action  preyiously  commenced  in  their  names  as 
oyerseers  (WrigM  y.  Smith,  18  Barb.  414). 

h.  DIscontlnuanoe  in  action  to  recover  possession  of  personal  property. 
—See  ante,  p.  890,  g, 

i.  Discontiniiance  as  to  one  defendant  at  the  txiaL — Where  on  the  trial 
the  plaintiff  asks  for  leaye  to  discontinue  as  to  a  defendant  who  has  answered 
separately,  he  may  be  permitted  to  do  so,  but  it  should  be  on  the  condition  of 
paying  the  costs  of  such  defendant  (Marks  y.  Bard,  1  Abb.  68).    See  ante,  p. 

j.  Dlscontlmiance  after  siipplemental  complaint— Wh^e  a  plaintiff  in  a 
supplemental  complaint  claims  the  san^e  relief  as  that  claimed  in  the  original 
complaint,  if  he  discontinues  it  must  be  on  payment  of  costs  in  both  actions 
(Fisher  y.  ffaU,  9  How.  259). 

k.  Discontinuance  without  notice  to  attorney. — ^Where  after  a  defendafat 
has  appeared  by  attorney,  and  after  issue  the  plaintiff  obtains  a  consent  from 
the  defendant  in  person  for  a  discontinuance,  and  fidb  to  notify  the  attorney, 
or  to  enter  an  order  for  a  discontinuance,  a  judgment  by  de&ult  dismissbig 
the  complahit  with  costs  taken  by  such  attorney  will  not  be  set  aside  except 
on  payment  of  costs  (PUger  y.  0<n'e,  12  Abb.  244 ;  21  How.  155). 

I  Discontinuance  of  appeal — An  appellant  cannot  dismiss  his  appeal  by 
serying  a  notice  of  discontinuance;  he  must  enter  an  order  to  discontinue  and 
pay  the  coste  (Burnett  y.  Harkness,  4  How.  158 ;  and  see  Oak  y.  IVeOs,  7  flow. 
191 ;  PMer  y.  Janes,  id.  192). 

m.  Election  to  discontimia— An  order  at  special  term  proyided  that  the 
plaintiff  might  discontinue,  and  in  case  he  elected  to  do  so  idthin  twenty  day^ 
and  seryed  notice  of  his  election  on  the  defendants,  the  defendants  were  re- 
quired to  stipulate  to  answer  in  a  new  action.  The  plaintiff,  instead  of  sery- 
ing notice  of  his  election  to  discontinue,  appealed  to  the  general  term,  wheee, 
more  than  twenty  days  after  the  order  at  special  term,  the  order  waa  affirmed ; 
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held,  (1)  that  {Mntiff  was  not  required,  in  order  to  discontinue  the  action, 
.  to  enter  an  order  for  that  purpose,  out  service  of  a  notice  of  his  election  to 
diBcontinne  would  have  effected  a  discontinuance ;  and  (2),  that  it  was  too 
late,  notwithstanding  the  appeal,  to  serre  such  notice  after  the  twenty  days 
limited  by  the  order  had  expired  (Fnrry  v.  Bank  cf  OenCl  K  York,  9  Abb.  100). 

a.  Settbig  aalde  disoontiiiiianca.~The  court,  after  a  lapse  of  eighteen  yearB» 
refhsed  to  set  aside  a  discontinuance  entered  by  consent  (Btate  cj  Iniikma  t. 
Wcram,  15  Abb.  264). 

See  cmJU,  p.  623,  t. 


-.  J    . 
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TITLE  XI. 
Of  Appeals  in  Oi/vil  AoHons.* 

Ohaptbr  L  Appeals  ik  OBznBBAL. 

n.  Appeals  to  the  ooubt  of  appeals. 
nL  Appeals  to  the  supbemb  coubt  fbom  an  otferiob  ooubt. 
IV.  Appeals  in  the  supbeme  ooubt,  and  the  supeeiob  ooubt, 

AND  THE  OOUBT  OF  COMMON  PLEAS  DT  THE  CTTT  OF   NEW 
TOBK,  FBOM  A  SINGLB  JUDGE  TO  THE  GEinSBAL  TEBM. 

y.  Appeal  to  the  ooubt  of  common  pleas  fob  the  cm  and 

COUNTY  op  new  TOBK,  OB  TO  A  COUNTT  COUBT,  FBOM  AN 

infebiob  coubt. 


Chapter  I. 

Appeals  in  Oeneral. 

Section  828.  Writs  of  error  abolished,  and  appeals  substitated. 

834.  Orders  made  oQt  of  court,  how  yacated  or  modified. 

835.  Who  may  appeal. 

836.  Parties,  how  designated  on  appeal 

837.  Appeal,  how  made. 

838.  Clerk  to  transmit  papers  to  appellate  court 

839.  Intermediate  orders  affecting  the  Judgment  may  be  reviewed 

on  the  appeal  fix>m  the  Judgment. 

880.  Judgment  on  appeal 

881.  Time  for  appealing. 
883.    The  like. 

§828.  [271.]    Existing  suits.    Writs  of  error  dboUshedy  and 
appeals  substituted. 

Writs  of  error  in  civil  actions,  as  they  have  heretofore 


*  a.  Biriittlng  suita.— In  all  suits  commenced  before  the  code,  the  parties 
must  govern  themselves  on  appeal,  as  fitr  as  may  be  practicable,  by  the  new 
machmery.;  but  where  that  will  not  answer  the  puipose,  thev  may  resort  to 
the  former  practice,  unless  that  course  has  been^ainly  forbidden  by  the  legis- 
lature (%n7Mri'  Loan  d  Tnut  Oa.  v.  CbnvO,  5  How.  311;  see  also  Mwor^  dtc, 
qfK  t.  V.  achammhamy  1  Oode  Bep.  100:  Spalding  y.  mn^and,  ib.  110;  Sd- 
den  V.  VemOifa,  ib.iBuUer  y^MiOer,  ib.;  Lake  v.  (TAftm,  8  How.  430;  Tkmp- 
son  y.  Elanehard,  4  How.  360 ;  8ooU  v.  Beeker,  8  ttf.  78 ;  Doty  y.  Brown,  ib.  875) 
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exieted,  are  abolished;  and  the  only  mode  of  reyiewiDg  a  judg- 
ment, or  order,  in  a  civil  action,  shall  be  that  prescribed  by 
this  tide. 


a.  Writ  of  tanxx,  when  prpper.-*A  Judgment  upon  an  award  must  be  re- 
Tlewod  by  writ  of  error  {Isaacs  v.  ITie  Beth  mmedrash  Society,  19  N.  Y.  584), 
and  BO  must  a  determination  of  the  supreme  court  in  prohibition  {Beeker  y. 
The  People,  18  N.  Y.  487),  or  mandamus  prior  to  8  April,  1859 ;  (Id,,  Ihe  PeapU 
y.  Ohureh,  20  N.  Y.  529 ;  and  see  Laws  1869,  ch.  174,  and  note  to  §  dSS.past; 
and  as  tt>  writ  of  error  in  criminal  cases  under  act  of  1852,  see  PiBopie  y.  Barry, 
10  Abb.  225). 

b,  Patqier  appeal— A  party  cannot  appeal  in  firma  pauperis  {Ostrander  y. 
Harper^URow,  16 ;  and  see  8  Paige,  278 ;  and  in  note  to  §  471,  poiQ. 

6.  Appeal  by  the  people.— An  appeal  may  be  brought  by  the  people  of  this 
State  from  any  judgment  against  them  in  any  court,  without  any  undertaking 
or  security  whateyer,  and  such  appeal  shall  operate  as  a  stay  of  proceedings  on 
the  Judgment  appealed  from,  in  the  same  manner  as  if  security  had  been  ^yen 
as  now  required  by  law  (Laws  1858,  ch.  87,  §  2). 

d.  Appeals  by  the  people,  State  officers,  &o.,  may  be  without  seourity.— 
An  appeal  may  be  brought  by  the  people  of  this  State  or  any  State  officer  or 
board  of  State  officers  mm  any  Judgment  or  order  against  them  in  any  court 
without  any  undertaking  or  security  whateyer :  and  such  appeal  shall  operate 
as  a  stay  of  proceedings  on  the  Judgment  or  order  appealed  from  (Laws  1861, 
ch.  288). 

e.  Appeals  by  municipal  oorporatioDS. — ^All  appeals  by  municipal  corpora- 
tions from  the  Judgment  or  decree  of  any  co«rt  of  this  State,  shall  be  yaUd  to 
stay  proceedings  on  such  jud^ent  or  decree,  without  security  or  undertaking 
being  giyen,  unless  the  court  m  which  such  judgment  or  decree  is  rendered 
shall  otherwise  direct ;  and  in  such  case  an  undertaking  executed  in  their  official 
capacity,  by  either  the  mayor,  comptroller,  or  counsel  to  the  corporation,  in  the 
name  and  on  behalf  of  said  corporation,  shall  be  yalid  for  the  purpose  of  such 
appeal,  and  shall  bind  said  corporation  to  the  performance  of  the  conditions  of 
said  undertaking  (Laws  1859,.ch.  262,  §  1).  And  see  in  note  to  sect  354,  past. 

f.  Waiver  of  right  to  appeal — The  ri«;ht  to  appeal  is  waiyed  by  acceptance 
of  any  benefit  under  the  judgment  or  order,  as  costs  {Lewis  y.  Irvirw  Ins.  Go. 
15  Abb.  140.  n  /  see  Ncble  y.  PreseoU,  4  E.  D.  Smith,  189 ;  Badway  y.  Graham,  4 
Abb.  468 ;  Kdly  y.  Bloom,  17  Abb.  229). 

g.  Appeal  a  new  action.— An  appeal  is  in  the  nature  of  a  new  action 
(Tindal  y.  JoTies,  11  Abb.  259 ;  contra,  Johnson  y.  Teomans,  8  How.  140).  It 
was  probably  on  the  ground  that  an  appeal  is  in  the  nature  of  a  new  action, 
that  the  general  term  of  the  New  York  common  pleas  held  that  a  notice  of 
appeal  required  a  fifty  cent  United  States  reyenue  stamp ;  held  contra  by  county 
iudge,  Jackson  y.  AUm,  26  How.  116).  That  an  appeal  is  not  a  new  action, 
but  a  continuance  of  the  former  action,  see  Banney  y.  Strwger  (4  Bosw.  668) ; 
Jdhneony.  Fet^ma/it  (8  How.  140). 

h,  Helief  on  motion,  instead  of  appeal — Where  &Cts  haye  arisen  since  a 
judgment  was  entered  of  such  a  nature  that  it  is  clear  the  Jud^^ent  oug^ht  not 
to  be  executed,  relief  against  the  judgment  may  be  ^yen  upon  a  motion  to 
yacate  same,  proyided  the  facts  are  undisputed  (Wetmore  y.  Law,  84  Barb. 
616,  and  see  The  Peoples.  The  Mayor,  11  Abb.  66).  An  error  that  the  ludg 
ment  was  entered  for  more  than  the  yerdict  and  interest  and  costs,  should  he 
corrected  by  motion  in  the  court  below  before  an  appeal  to  the  court  of  ap- 
peals :  it  cannot  be  corrected  after  the  decisidn  of  the  case  in  the  court  of 
SL^ipe&lB  (Oriswold  y.  Haoen,  26  How.  170;  16  Abb.  418).  Thus  where  after 
judgment  for  plaintiff,  defendant  obtained  an  order  for  a  new  trial,  which 
order  was  reyersed  in  the  court  of  appeals  and  judgment  ordered  on  the  yer- 
dict, the  court  below  reftised  to  go  behind  the  Judgment  and  inquire  into  its 
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088  .  APPEAL.  [§8S4. 

§  324.  [272.]  EeisUng  suits.  Orders  made  out  rf  cawri, 
how  vacated  or  modified. 

An  order,  made  out  of  court,  without  notice  to  the  ftdverBe 
party,  may  be  vacated  or  modified,  without  notice,  by  the 
judge  who  made  it,  or  may  be  yacated  or  modified  on  notice, 
in  the  manner  in  which  other  motions  are  made. 

a.  It  IB  competent  for  a  Judge  to  vacate  and  modify  an  injuncticm  order 
wiihotit  notice;  but  it  is  not  the  better  practice,  and  should  never  be  done 
except  when,  from  the  urgency  of  the  case,  it  becomes  necessary  to'  guard 
against  serious  loss,  which  might  sometimes  be  occasioned  by  the  delay  inci- 
dent to  serving  notice  {firuce  v.  Delawcwe  and  Hudson  Oanal  Oo.,  8  How.  440). 

h.  This  section  was  not  intended  to  ^ve  an  unlimited  right  to  vacate  orders 
granted  ex  parte,  but  only  to  allow  a  Judge  who  had  improvidently  granted  an 
order  to  rectify  the  error  if  appUed  to  immediately  and  before  anv  subsequent 
step  had  been  taken  in  the  action.  After  a  subsequent  step  in  the  action  no 
juage  can  vacate  the  order  ex  parte  {Pwk  v.  T&rk»,  24  How.  868). 

regularity,  or  to  entertain  a  question  as  to  the  verdict  having  been  taken  sub- 
ject to  an  a4)u9tment(M2.).  The  remedy  for  irregularity  is  not  by  appeal, 
but  by  motion  to  set  aside  the  proceedings  {PiU  Y.Jkuoiion,  87  Barb.  97 ;  and 
see  lngerBoaY,B(mttnek,22'N,Y.^i5;  Ifart  y,  MeAdatn,  27  Barb.  187;  Bank 
of  Oenesee  v.  Spencer,  15  How.  14);  or  by  habeas  corpus  (FTife*  v.  Brawn,  8 

c  Paxtlng  witii  interest— The  oljection  that  a  party  Jiad  parted  with  his 
interest  in  the  subject-matter  of  an  action  before  or  pending  an  appeal  brought 
by  him  to  the  court  of  appeals,  will  not,  excq>t  in  a  palpable  case  of  fraud, 
authorize  the  supreme  court  to  set  aside  the  Judgment'  of  the  aiH[>ellate  court 
and  afterwards  made  the  Judgment  of  the  supreme  court,  nor  to  grant  a  per- 
petual injunction  agidnst  the  enforcement  of  such  Judgment  (Munn  v.  WofraU, 
16  Barb.  221). 

d.  Bffept  of  appeaL— When  a  right  of  action  has  accrued  agidnst  a  sheriff 
for  not  returning  an  execution,  such  right  of  action  cannot  be  divested  by  an 
appeal  taken  from  the  Judgment  on  wmch  such  execution  issued  {Bown(m  v. 
Ccrmea,  89  Barb.  69). 

e.  An  appeal  from  a  Judgment  suspends  the  power  of  a  surrogate  to  enter- 
tahi  a  proceeding  to  enforce  its  payment  {Ourtts  v.  SUhoeU,  82  Barb.  854). 

/.  So  long  as  a  judgment  is  subject  to  an  appeal,  the  court  below  may  cor- 
rect or  mo<fify  it  m  its  discretion  (If.  T.  lee  Ot>.  v.  N,  Weet  Ins,  Co.  12  Abb.  414^- 
21  How.  296) ;  and  while  an  appeal  is  pending  in  th^  court  of  appeals,  the 
court  below  have  stUl  control  over  the  judgment  in  regard  to  makmg  aaieiid- 
ments,  and  the  Judgment  is  for  all  purposes  of  amendment,  regimled  as  re- 
maming  in  the  court  below  {Judson  v.  Urap,  17  How.  289). 

p.  Seoond  appeal  €ifter  first  cUsmiBsed  or  abandoned. — A  voluntarv  dismis- 
sal or  abandonment  of  an  appeal,  is  no  bar  to  a  frirther  appeal  by  me  same 
party,  within  the  time  prescribed  by  the  statute  {Ortrfts  v.  Ives,  court  of  appeals, 
October,  1852) ;  as  in  Uie  case  of  an  appeal  dismissed  for  want  of  a  proper 
nndertakii^  (Martinez  v.  Galardo,  5  CaL  165 ;  Kelsey  v.  OampbeU,  14  Abb.  868 ; 
88  Barb.  2^).  Where  an  appeal  had  been  dismissed  with  costs,  and  the  costs 
had  not  been  paid,  and  the  appellant  entered  another  appeal,  the  court  on 
motion  of  the  respondent  stayed  the  proceedings  on  the  second  appeal  until  the 
costs  of  the  first  were  paid  (Dresser  v.  Brooks,  5  How.  t5). 

K  ZHioontiniiance  of  appeaL — ^An  appellant  cannot,  at  pleasure,  discontinue 
or  dismiss  his  appeal  on  payment  of  costs  (Warren  v.  EadyA^  Abb.  28;  82 
Barb.  664;  contra,  see  Burnett  v.  Harkness,  4  How.  158;  Porter  v.  Jones,  t 
How.  192). 
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§§  325, 326.]  APPEAL.       '  639 

a.  To  get  rid  of  ftn  order  improperly  made  bj  a  Judge  at  chan^rs,  the 
remedy  is  by  motion  to  the  court  to  set  it  aude,  not  an  appeal  (B'k  of  Oenesee 
V.  Spencer,  15  How.  14). 

b.  A  county  judge  who  has  granted  an  order  m  an  action  in  the  supreme 
e<mrt,  e.  g.  an  order  of  arrest,  has  no  power  to  vacate  it  on  notice  (Boffere  y. 
McElhane,  12  AM).  392). 

c.  This  section  does  not  apply  to  an  order  made  out  of  court  upon  noUee 
{F(^UU  y.  Weed,  3  How.  800).  But  it  extends  to  an  order  to  examine  a  defend - 
«ti(  in  proceedings  supplementary  to  an  execution  {lAndeay  y.  Shetman,  1  Ck>de 
Rep.  N.  8.  25;  6  How.  808;  Blake  y.  Locy,  6  How.  108);  an  order  of  arrest 
(Ckyuga  Co.  6k  v.  WarfiM,  18  id.  489) :  for  an  inlunction  (Bruee  v.  Ikkmmre 
OmoI  Oo.,  8  How.  440;  see  anU,  p. 410,  a;  and  Bk  of  Oemtee  y.  Spencer,  15 
How.  14;  and  see  §  27,  ante). 


§  325.  [273.]    Mdstmg  suits.     Who  may  appeal. 
Any  parly  a^rieved  msj  appeal  in  the  casee  prescribed  in 
this  title. 

4.  OiAj  the  party  wlio  is  oiigriemd  by  the  judgment  can  apply  to  reyerse,  and 
the  party  in  whose  fiiyor  the  Judgment  is  dyen  cannot  be  aggrieved  by  it,  and 
cOnMqnently  cannot  apply  to  reyerse  it  {Fmrbanke  y.  CorUee,  1  Abb.  155).  And 
a  party  who  is  aggrieyed  by  one  part  of  a  judgment  onl^,  cannot  by  appeal 
call  in  question  another  part  of  the  same  judgment  in  yrmch  he  is  not  mte- 
rested  {Ouyler  y.  Mordand,^  Paige,  278).  A  stranger  to  tiie  action  cannot 
appeal  (see  E.  B.  y.  E.  0.  B.  8  Abb.  44;  Bs  BrieM,  16  Abb.  897;  MarUn  y. 
Kancnse,  2  Abb.  896)  ;(ft'nlra,  if  he  is'  i^grieyed  by  tlie  judgment  (Adanrn  y. 
Woods,  8  Cal.  §08).  The  term  "  party  aggrieyed  ^  embraces  the  representa- 
tiyes  of  a  deceased  party  to  a  suit  (Beach  y.  Qreoory,  2  Abb.  209 ;  MaerUn  y. 
Kanouse,  id.  892).  Although  a  stranger  to  the  action  may  be  allowed  to  apply 
for  relief  against  a  proceeding  in  such  action,  yet  if  his  application  is  de- 
nied, he  cannot  app^  firom  the  order  denying  his  application  {Re  BrieUi,  16 
Abb.  897). 

«.  Any  one  of  seyeral  parties  conceiyin^  himself  aggrieyed  by  the  judgment 
may  appeal,  whether  his  co-p^^^^  <>'  ^^^  co-defdn&nts  join  in  uie  appeal 
or  not  (MaUieon  y.  Jcnee,  9  How.  152). 

/  Where  a  party  to  an  appeal  dies  after  the  return  is  filed  in  the  court  of 
appeals,  that  court  haying  thereby  obtained  jurisdiction,  has  the  power  to 
allow  the  l^gal  representatiyes  of  such  deceased  party  to  be  substituted  in  his 
place  {EtulUngs  y.  McKinley,  8  How.  175).  In  that  case,  after  tiie  return  was 
filed  in  the  court  of  appeals,  the  respondent  died,  and  his  executrix  implied  to 
be  substituted  in  his  stead.  It  was  objected  that  the  motion  for  suMtitution 
should  haye  been  to  the  court  below ;  but  the  objection  was  oyerruled,  and 
the  motion  granted. 


[274.]    Existing  suits.    Parties^  how  designated  on 
appeal. 

The  party  appealing  ehall  be  known  as  the  appellant,  and^  the 
adverse  party  as  the  respondent.  But  the  tide  of  the  action 
ehall  not  be  changed  in  consequence  of  the  appeal. 

^.  In  an  proceedings  on  appeal  in  the  court  of  appeals  the  papers  must  be 
entitled  in  that  court,  and  not  in  the  court  firom  the  decision  of  which  the  ap- 
peal is  brou^t  iOlHikman  y.  CWman,  1  Corns.  611 ;  1  Code  Hep.  96). 
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«40  APPEAL.  [§327. 

§  327.  [275.]  (Ain'd  1849.)  EaoisUng  suiU.  Appeal,  how 
made. 

(1)  An  appeal  must  be  made  by  th^  service  of  a  notice  in 
writing  on  the  adverse  party,  and  on  the  clerk  with  whom  the 
judgment  or  order  appealed  from  is  entered,  stating  the  appeal 
from  the  same  or  some  specified  part  thereof.  (2)  When  a 
party  shall  give,  in  good  faith,  notice  of  appeal  from  a  jndg. 
ment  or  order,  and  shall  omit  through  mistake,  to  do  any  otl^er 
act  necessary  to  perfect  the  appeal  or  to  stay  proceedings,  ijie 
court  may  permit  an  amendment  on  such  terms  as  may  be 
just. 

u.  Notioe—what  suffloient — Where  a  notice  of  appeal  stating  that  the  de- 
fendant appealed  **  from  the  judnnent  entered  in  thk  action  to  thQ  general 
term  "  was  objected  to,  Hams,  J.,  said,  "  such  a  notice  is,  I  think  a  soffident 
compliance  with  the  reauirements  of  the  code.  It  is  enough  if  the  notice  spe- 
cify what  part  of  the  judgment  it  is  intended  to  review  upon  the  appeal''  (TFi^ 
%on  y.  Awriy  8  How.  872).  A  notice  of  appeal  from  a  Judgment  at  spedal  team, 
in  a  special  proceeding,  which  stated  that  the  appeal  is  taken  to  the  *'  supreme 
court  ^'  instead  of  the  *' general  term  of  the  supreme  court"  as  required  by 
Laws  1854,  p.  592,  held  sufficient  (Thd  Pioople  y.  BaylOfm,  17  How.  120). 

b.  The  serying  of  exceptions  or  a  case  [without  any  other  notice]  is  notice  in 
writing,  that  the  party  doinff  so  intends  to  appeal ;  it  giyes  notice  to  the  ad- 
yerse  party  as  distinctly  as  if  an  express  notice  to  that  effect  were  seryed  It 
should  always  therefore  be  deemed  a  sufficient  notice  of  appeal  if  seryed  in 
due  time,  espedaUy  if  not  objected  to  (Sherman  y.  WeUi^  14  How.  525).  [July 
12, 1858,  Emott,  J.,  referring  to  the  case  just  cited,  said :  '*  Tliat  is  not  law  in 
this  (second)  district  It  is  a  repeal  of  the  proyision  of  the  code  on  the  sub- 
ject," neyertheless  Sherman  y.  Wells  was  followed  at  ffeneral  term  in  the  first 
district  in  Jadcson  y.  FamU,  12  Abb.  281 ;  33  Barb.  645]. 

e.  Servioe  of  notioe. — The  appeal  is  not  made  until  notice  is  seryed  on 
both  the  derk  and  the  adverse  party  ;  therefore  the  notice  of  appeal  must  be 
seryed  as  well  on  the  clerk  as  on  the  respondent,  within  the  times  reQ>ectiyely 
prescribed  by  sections  881, 882  {y^evUsffd  y.  FkMA  Code  Rep.  100),  or  the  appeal 
is  a'  nullity  (l/orm  y.  Morange,  17  Abb.  86 ;  26  How.  247). 

d.  Thedeposit  of  a  notice  of  appeal  in  the  poet-office  on  the  last  day  for 
bringing  the  app^,  and  when  such  notice  is  not  receiyed  by  the  party  to 
whom  sent,  until  after  the  time  to  appeal  has  expired,  is  in  time ;  but  a  like 
seryice  on  the  clerk  is  not  in  time  and  is  irregular  (Moieris  y.  Morange^  26  How. 
247;  17  Abb.  86). 

e.  The  omission  of  serying  the  notice  of  appeal  on  the  derk  within  the  time 
limited  therefor,  can  not  be  rectified  iMoms  y.  Morange^  26  How.  247 ;  SU- 
worth  y.  FuUon,  24  How.  20;  Irip  y.  De  Bau),  8  CJode  Rep.  168;  5  How.  114; 
The  People  y.  Eldridge,  7  How.  106 ;  contra,  OriUenden  y.  Adams,  1  Code  R^. 
N.  8.21;  5  How.  810). 

/.  Notice  of  appeal  should  be  seryed  on  the  attorney  of  record  in  che  court 
below,  not  on  the  par^  (Tripp  y.  DeSSke,  8  Code  Rep.  168 ;  5  How.  114 : 
CrUtmden  y.  Adams,  1  Code  Rep.  N.  8.  21 ;  5  How.  110-  see  rule  4  court  of 
appeals,  posC). 

g.  The  seryice  of  such  notice  being  a  jurisdictional  question,  tne  parW  can 
take  adyantaffe  of  it  any  time,  If  he  has  not  appeared  so  as  to  giye  jurisdiction 
in  the  case.  Jib.) 

h.  Where  such  service  was  made  npon  the  party  only  who  had  not  appeared 
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§  328.]  APPSAL.  641 

80  as  to  give  the  court  Jurisdiction,  held,  that  the  appeal  was  a  nullity  (Tripp 
V.  DeBau),  3  Code  Rep:  168 ;  5  How.  114). 

a.  Amendment — "  It  is  true,  section  827  allows  amendments  in  cases  of 
appeal ;  but  it  provides,  as  a  sine  qua  non,  that  the  party  shall  have  given,  in 
good  faith,  fwUoe  of  appeal.    And  where  there  is  a  failure  to  give,  in  good  faith    . 
notice  of  appealy  there  can  be  no  amendment  allowed  "  (The  People  v.  EHridge,  y^ 
7  How.  108).    And,  therefore,  where  a  party  intending  to  appeal  under  seo^ 
tions  851  to  871,  omitted  to  eerve  his  notice  of  appeal  within  twenty  days  alter;      y 
the  Judgment,  as  required  by  section  853 — ^but  he  had  given  a  verbal  [oral]  notice   x 
of  appeu  within  the  time  prescribed,— it  was  held  that  the  verbal  [(^raTj  .notice 
"cannot  affect  the  question  ;"  and  as  to  amending  under  section  827, it  is  said,       . 
"  There  is  notlunff  to  amend,  nor  to  amend  by.    If  the  notice  had  been  served  y^ 
and  had  been  derive  in  some  matter  of  form,  or  perhaps  of  substance,  1 
could  understand  what  is  meant  ofWitenSSngrBxii  here  is  no  notice,  and  the 


y,  under  the  head  of  amendments,  asks  to  bring  an  appeal  after  the  time 
dted  by  statute  has  expired.    This  no  court  has  authority  to  do,  in  my 
Judgment"  (lb.) 

b.  The  New  TorjL  Common  Pleas  construe  this  section  to  authorize  an 
amendment  of  the  notice  of  appeal  {Irwin  y.  Moore^  18  How.  410;  Woody, 
Kdly,  2  Hilton,  335 ;  disapproving  The  People  v.  Eldridge,  7  How.  108). 

c.  Where  it  appears  that  an  appeal  from  the  special  to  the  general  term  is 
taken  in  good  faith,  and  that  the  appeal  does  not  upon  its  merits  appear  to  be 
frivolous,  although  no  proper  undertaking  may  have  been  filed  and  served 
with  the  notice  of  appeal,  the  court  will  aHow  the  undertaking  to  be  filed,  and 
a  copy  of  it  served,  as  of  the  day  when  the  notice  was  served,  with  liberty  .to 
respondent  to  except  to  the  sureties,  with  a  stay  of  proceedings  until  the 
appeal  be  decided  (MiUs  v.  Thurtby,  11  How.  12rf). 

d  Where  the  undertaking  is  in  an  amount  not  sufficient  to  cause  the  appeal 
to  operate  as  a  stay  of  proceedings,  the  appellant  can  be  relieved  under  this 
section  and  time  may  be  granted  him  to  perfect  his  appeal  by  filing  a  new  or 
additional  undertaking  (Sifmhaus  v.  Schmidt,  5  Abb.  66). 

e.  Where  a  noitce  of  an  appeal  frx)m  a  Judgment  has  been  given,  in  all  re- 
spects perfect  and  containing  nothing  more,  Uie  court  will  not  allow  an  funend- 
ment  so  as  to  make  the  notice  also  a  notice  of  appeal  from  an  order  denying  a 
new  trial  (Pry  v.  Bennett,  16  How.  385).  Not  does  the  fact  that  the  respondent 
on  such  app^  appears,  and  argues  some  points  which  properlv  belong  to  a 
motion  for  a  new  trial,  waive  any  notice  of  appeal  from  an  order  denying  a 
new  trial,  nor  does  such  an  appearance  give  the  court  Jurisdiction  to  reverse 
such  order.  (Id) 

f.  A  notice  of  appeal  from  an  order  when  actually  given  in  due  season.  If 
there  be  particular  defects  therein  which  do  not  destroy  its  substantial  char- 
acter, may  be  amended ;  and  so  of  an  appeal  from  a  Judgment  (Id) 

See  Court  of  Appeal^  Rules,  in  Appendix ;  and  notes  to  g§  882, 884,  and  841. 


§3y .  [276.]  (Am'd  1858,  1863.)  JSieisHngauitSy  t/rcmsmiUing 
papefj  to  appellate  cov/rt. 

If  the  appellant  shall  not,  within  twenty  days  after  his  ap- 
peal is  perfected,  cause  a  certified  copy  of  the  notice  of  appeal 
and  of  the  judgment  roll,  or,  if  the  appeal  be  from  an  order  or 
any  part  thereof,  a  certified  copy  of  such  order  and  the  papers 
upon  which  the  order  was  granted,  to  be  transmitted  to  the 
appellate  court  by  the  clerk  with  whom  the  notice  of  appeal 
is  filed,  the  respondent  may  cause  such  certified  copy  to  be 
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transmitted  by  snch  clerk  to  the  appellate  court  and  recover 
the  expenses  thereof,  as  a  disbursement  ou  such  appeal,  in  case 
the  judgment  or  order  appealed  from  shall  be  in  whole  or  in 
part  affirmed,  and  this  provision  shall  apply  to  all  appeals 
heretofore  taken  where  the  appeal  has  not  been  dismissed  in 
the  manner  provided  by  the  rules  of  the  appellate  court. 

a.  The  court  has  power  to  and  will  amend  an  oror  in  the  papen  returned 
(Landng  v.  BumU,  4  How.  318 ;  Lmob  y.  Baptia  Ohureh,  id.  B58). 

b.  Where  the  certified  copy  of  the  notice  of  appeal  and  Jndgment-roll  ^m^ 
M  the  word  "  copy/*  and  the  name  of  the  cleric,  and  was  objected  to  on 
that  ground,  the  court  permitted  an  amendment  {Ltmtinff  t.  Iht$igR,  4  How. 
218). 

See  Court  of  Appeals  Rules,  Rule  2. 


[277.]    Existi/ag  suits.    IntermediaU  orders  affseUng 
the  judgment  may  he  remewed  on  the  appeal. 

Upon  an  appeal  from  a  judgment,  the  court  may  review  any 
intermediate  order,  involving  the  merits  and  neceddarily  aJOfect- 
ing  the  judgment. 

6.  On  an  appeal  flx>m  the  Judgment  to  thegeneral  term,  the  conrt  may  review 
an  order  striMng  out  a  pleading  ((W2m  v.  (Kwfe»,  9  How.  8^1). 

e.  On  an  appeal  fix>m  a  Judgment  to  the  court  of  appeals,  that  court  will  not 
review  an  order  denying  a  motion  to  stay  the  proceedmgs  {Jamei  v.  Ohaimsn^ 
2  Selden,  209). 

d.  Where  a  demurrer  is  overruled  wlih  leave  to  the  defendant  to  answer  and 
he  avails  himself  of  the  permission  he  cannot  in  an  appeal  from  the  final  judg- 
ment ot(Ject  to  the  order  overruling  the  demurrer  ( Walk  v.  L/jfon,  2  Oibbe  H!(£. 
R27^. 

/.  On  an  appeal  from  a  Judgment,  the  court  wiU  not  review  an  order  made 
at  chambers  or  special  term,  and  frY>m  which  no  appeal  has  been  taken  to  the 
general  term  of  the  court  below  (Kanoum  v.  JfoHin,  1  Oode  R^.  N.  8.  M ;  6 
How.  240 ;  Qtom  y.  Pi&r&m,  8  How.  218 ;  1  Coms.  228). 

As  to  an  order  aftcthig  the  merits,  see  note  to  section  849. 


§  830.  [278.]  (Am'd  1849.)  Eomtmg  suUs.  Judgment  on 
appeal.    BeeHMion.  ^ 

Upon  an  appeal  from  a  judgment  or  order,  the  appellate 
court  may  reverse,  affirm,  or  modify  the  judgment  or  ortier 
appealed  from,  in  the  respect  mentioned  in  the  notice  of  ap- 
peal, and  as  to  any  or  all  of  the  parties,  and  may,  if  neces* 
sary  or  proper,  order  a  new  triAl.  When  the  judgment  is  re- 
yersed  or  modified,  the  appellate  court  may  make  complete 
restitution  of  all  property  ahd  rights  lost  by  the  eiro^eous 
judgment. 
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a.  Bztant  of  review.-On  an  appeal,  onlr  nich  parts  of  thjejadgmait  as  are 
appealed  fh>in  can  bereriewed  (Kebey  ▼.  wm&m,  3  Corns.  500). 

b.  Where  a  Judgment  is  reversed,  the  court  may  send  the  caose  back  to  be 
pnmerly  disposed  of  at  special  term  {Ihttdi  Btf'iOh,  cf  Ocmqfohane  T.Wood,  8 

e.  On  an  appeal  from  a  judgment  only,  in  an  action  tried  by  a  Joiy,  the  court 
will  not  review  the  case  upon  the  evidence  with  a  view  to  determine  whether 
the  verdict  is  against  evidence.  Such  an  appeal  presents  for  the  consider- 
ation of  the  court,  questions  of  law  only  (BeaeU  v.  Oom.  Mut.  Ins,  Cb.,  8  Bosw. 
148). 

d  "  Where  the  onlv  error  in  a  Judgment  is^an  excess  in  amount,  and  such  ex- 
cess consists  of  a  distinct  item,  or  can  be  definitely  ascertained  by  mere  com* 
putation,  the  appellate  court  may  make  the  reversal  of  the  Judgment  depend 
upon  tiie  election  of  the  party  to  relinquish  the  ascertained  excess,  and  in  case 
of  his  so  electing,  may  affirm  the  Judgment "  {Olumteau  v.  Suydam,  21  N.  T. 
185 ;  Boyd  v.  Foot,  5  Bosw.  111). 

e.  RastttutkuL-r**  Although  the  language  of  the  section  is,  *  mau  make  redHu* 
Uon^  1  entertahi  no  doubt  uat  the  true  omstruction  is,  to  compel  the  appellate 
court  to  make  such  restitution  in*idl  propor  cases.  There  is  a  class  of  cases  where 
it  would  or  might  t)e  improper,  to  order  restitution ;  such,  for  instance,  as  where 
the  Judgment  appealed  from  is  reversed  and  a  new  trial  granted.  In  such 
case  the  court  has  a  discretion  in  relation  to  granting  costs,  and  as  the  Judg- 
ment is  not  final,  there  is  no  restitution  to  be  ordered.  But  where  the  Judg- 
ment of  the  aptpellate  court  is  the  end  of  the  action,  and  no  new  trial  is  or- 
dered, I  think  it  is  imperative  upon  the  court  to  order  restitution  of  all  the 
appellant  has  lost  Therefore,  in  a  case  on  appeal  to  the  -supreme  court, 
where  the  Judgment  of  the  Justice  and  the  county  court  are  both  reversed, 
complete  restitution  cannot  be  made  to  the  appellant  short  of  paying  him  his 
costs  of  defending  the  action  before  the  justice,  and  of  prosecuting  the  appeal 
before  the  county  court,"  together  with  his  costs  in  the  supreme  court  (JBwtM  v. 
Baldwin,  9  How.  80). 

/.  On  the  reversal  of  a  Judgment  of  a  district  court,  the  appellant  is  entitled 
to  have  inserted  in  his  costs  of  appeal  such  costs  as  he  would  have  been  en- 
titled to,  had  a  proper  Judgment  been  entered  in  the  court  below  (Ja4ik$  v.  Jkvr- 
rm,  1  Abb.  382). 

ff.  The  restitution  to  which  a  party  is  entitled  upon  the  reversal  of  an  er- 
roneous Judgment  is  not  restitution  of  everything  be  has  lost  in  consequence 
<^  such  Judgment  He  recovers  what  is  stUl  in  the  possession  of  his  adver- 
sary, but  not  everything  else.  Collateral  things  executed  under  authori^  of 
an  erroneous  Jud^ent  will  not  be  divested  by  its  reversal,  but  collateral  things 
executory  are  after  reversal  as  if  no  Judgment  had  ever  been  (Lovetty.  Gorman 
Btf'd.  ok,  12  Barb.  07). 

h.  Where  the  Judgment  below  has  been  paid  before  appeal,  but  not  satisfied 
of  record,  semNe,  on  reversal,  the  appellant  cannot  enter  a  suggestion  and 
award  of  restitution  without  leave  of  the  court,  otherwise  where  the  Judgment 
is  saMsfied  of^record  (8^0ridan  v.  Mann,  5  How.  201). 

I.  In  case  of  an  attachment  under  §  227,  and  of  a  Judgment  recovered  in 
the  action,  where  notwithstanding  an  appeal  the  Judgment  had  been  paid,  on 
reversal  of  such  Judgment  with  an  order  for  a  new  mal,  a  restitution  of  the 
money  paid  on  such  Judgment  mav  be  ordered.  The  money  to  be  deposited 
in  court  to  al^de  the  result  of  the  new  trial  (Brittan  v.  Phillips,  24  How. 
111). 

j.  The  remedy  by  restitution  is  cumulative,  and  does  not  bar  the  party 
proceeding  by  action  to  recover  the  amount  collected  under  a  Judgment  sub- 
sequently reversed  {LoU  v.  Swmoy,  20  Barb.  87). 

Seenotetog-8e9,|wt 

Jt,  Where  a  party  to  an  appeal  pays  costs,  and  the  decision  upon  which  such 
costs  were  paid  is  subsequently  reversed  by  the  court  of  appeals,  the  so- 
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prcme  court  may  order  restitution  ( WkUbetk  v.  PatttrMi^  22  Barb.  87 ;  Saffcrd 
BtewM,  2  Wend.  164). 

a.  Revenal  of  jnotioe's  judi^nent — ^When  a  judgment  for  the  plaintiff  in 
bhe  marine  or  justice's  court  is  reversed  in  the  New  York  common  pleas  on 
appeal,  without  any  award  of  judgment  final  for  the  defendant  upon  the  merits, 
such  reversal  is  not  conclusive  of  the  rifl^hts  of  the  parties ;  and  in  such  case 
the  costs  incurred  bv  the  defendant  in  his  defence  in  the  court  below,  cannot 
be  allowed  him  and  included  in  the  judgment  of  reversal  in  the  appellate 
court.  Whether  such  costs  should  be  allowed  to  the  appellant  (on  appeal 
from  these  courts)  when  the  appellate  court  not  only  reverses  the  judgment 
but  also  orders  a  judgment  final  for  the  appellant  upon  the  merits,—?  (jSZZ^rC 
V.  KeOey,  4  £.  D.  Smith,  12;  10  How.  392).  [SembU :  This  section  does  not 
apply  to  appeals  from  justice's  courts.] 

b.  New  trial — The  court  of  common  pleas  for  the  dtyand  county  of  New 
York,  have  uniformly  held  that  the  portion  of  section  880  which  authorizes 
the  appellate  court  to  grant  a  new  trial,  has  no  application  to  appeals  frtnn  the 
marine  and  district  courts  of  the  city  of  New  York.    (Id.) 

e.  On  appeal  to  the  general  term  on  a  case,  if  the  judgment  is  reversed  on 
a  question  of  law,  a  new  trial  must  be  ordered  (EcUiey  v.  Flmt,  15  Abb.  868). 
The  court  may  reverse  or  affirm  the  judgment  on  a  question  of  foct  {Origin  v. 
Marquardi,  17  N.  Y.  28;  BdmontU/n  v.  MeLoud,  1^  id,  548 ;  and  see  anU, 
p.  481,  ^) ;  and  it  may,  where  a  several  judgment  would  have  been  proper  in 
the  court  below,  reverse  a  judgment  as  to  one  defendant  and  affirm  it  as  to 
another  {Oirard  v.  Beach,  4  R  D.  Smith,  27 ;  10  How.  869).  And  where  a 
judgment  against  two  defendants  is  reversed  wholly  as  to  one  and  affirmed  as 
agamst  the  other,  and  no  special  circumstances  render  a  different  disposition 
proper,  the  reversal  is  with  costs  to  the  appellant  {Mcnigamery  Oo,  Bk,  v.  AJr 
hany  City  Bk,  3  Selden,  459). 

d.  Judgment  on  dismiBsaL— On  an  appeal  from  the  special  to  the  general 
term,  if  tiie  appeal  be  dismissed,  the  judgment  should  be :— "  It  is  ordered 
and  adjudged  that  the  appeal  be  dismissed  and  ludgment  affirmed  with  costs, 
and  that  me  respondent  have  execution  for  such  costs  when  adjusted  and  in- 
serted in  the  entry  of  the  judgment  *'  {De  Affreda  v.  MonUly  1  Abb.  180). 

e.  Revenal  as  to  one  defendant— Upon  appeal  to  the  general  term,  the 
judgment  may  be  reversed  as  to  one  defendant  who  appeals,  without  affecting 
the  judgment  as  to  another  defendant  who  does  not  appeal,  in  cases  where  a 
several  judgment  below  would  be  proper  (Oera/ud  v.  Slagg,  10  How.  869 ; 
4RD..8mith,27;  seei^lirr^v  CoOxtw,  10  Barb.  848,  in  note  to  §  847,  |m«0- 

/.  AflEtomanoe  in  part— A  judgment  cannot  be  affirmed  as  to  a  part  of  the 
amoimt  recovered  and  reversed  as  to  the  residue,  where  a  new  trial  is  ordered 
as  to  the  part  which  is  reversed  {8Uny  v. New  York  and  Harlem KR(h.,2  Sel- 
den, 86). 

g.  Judgment  on  aflBimance.— Where  a  judgment  entered  at  special  term  is 
appealed  to  the  general  term,  and  is  there  affinned,  a  new  judgment  should 
not  be  entered  (Eno  v.  Orooke,  6  How.  460;  De  Agreda  v.  Mantel,  1  Abb.  180). 
The  simple  judgment  of  affirmance,  with  the  award  of  costs  (if  any),  should  be 
attached  to  the  original  roll  (lb.)  It  is  improper  to  enter  up  two  judgments 
in  the  same  court  lor  the  same  demand.  {Id.)  The  judgment  of  afflnnance 
should  not  embrace  any  sum  secured  by  the  judgment  appealed  from  {Halsey 
V.  mm,  15  Abb.  868). 

h.  Judgment,  nono  pro  tone. — Where  a  party  dies  after  the  argument  of 
an  appeal  and  before  the  decision  thereon,  the  judgment  may  be  entered  nunc 
pro  tune  as  of  a  day  before  his  death  (Beadi  v.  Ur^ory,  2  Abb.  208 ;  and  see 
De  Agreda  v.  Ma/rUA.  1  Abb.  180).  The  judgment,  if  against  the  decedent, 
may  be  enforced  agamst  his  representatives  {Beach  v.  Qr^ry,  2  Abb.  208)^ 

i.  Judgment  on  an  appeal  to  the  general  term  cannot  be  rendered  as  of  a 
day  subsequent  to  the  death  of  a  party  appellant  or  respondent ;  but  it  may  be 
rendered  as  of  a  day  prior  to  such  decease,  and  on  which  the  court  was  in  ses- 
sion and  could  have  heard  the  appeal  {De  Agreda  v.  Mantel,  1  Abb.  180;  tee 
Beach  v  Gregory,  2  Abb.  208). 
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§  331.  [279.]  (Am'd  1857, 1868.)  Existmg  suits.  Time/or 
appealing. 

The  appeal  to  the  court  of  appeals  under  subdivision  two 
of  section  eleven  of  this  code,  must  be  taken  within  sixty 
days  after  written  notice  of  the  order  shall  have  been  given 
to  the  party  appealing ;  every  other  appeal  allowed  by  the 
second  and  third  chapters  of  this  title  must  be  taken  within  two 
years  after  the  judgment  shall  be  perfected  by  filing  the  judg' 
meiit-roll. 

See  §  11,  antey  as  to  time  for  appealing  in  cases  arising  in  justice's  (jourts. 

a.  An  appeal  cannot  be  taken  until  after  ent^  of  the  Judgment  appealed 
from  (Brad&p  t.  Fan  Zandl,  3  Code  Rep.  217 ;  McMahan  v.  Harmony  5  How. 
860).  But  it  may  be  t^en  at  any  time  on  the  same  day  that  the  Judgment 
is  entered ;  and  in  that  case  the  court  will  not  inquire  which  was  the  first, 
the  entry  of  the  Judgment  or  the  taking  the  appeal  {Elydmbwrg  y.  Cothsaly  5 
How.  200;  and  see  Janes  y.  P&rter,  6  How.  286). 

b.  If  the  party  in  whose  fiivor  Judgment  is  rendered  omit  to  perfect  his 
judgment,  the  other  party  may  compel  him  to  do  so,  in  order  that  an  appeal 
may  be  brought  (J3*ib  of  Gmewi  y.  HoUhkmy  1  Code  Rep.  N.  8.  158;  5  How. 
478;  LentHhon  v.  Mayer  cf  New  Ycrk,  1  Code  Rep.  N.  8.  Ill ;  Pwrdfy  y.  Fekrt, 
15  Abb.  160 ;  and  see  Fwi  y.  Oawenhaven,  14  Abb.  56). 

e.  A  stay  of  proceedings  on  the  judjnnent  does  not  extend  the  time  to 
appeal  {BeruntU  y.  Earrify  2  Code  Rep.  71). 
See  note  to  g  882,  infra. 


§  882.  [280.]  (Am'd  1849.)  Other  aj^peals  within  thirty 
days. 

The  appeal  allowed  by  the  fourth  chapter  of  this  title, 
mast  be  taken  within  thirty  days  after  written  notice  of  the 
judgment  or  order  shall  have  been  given  to  the  party  ap- 
pealing. 

See  note  to  §  881. 

d.  Time  to  appeaL— From  an  order  entered  on  May  27,  a  notice  of  appeal 
seryed  on  June  27,  is  in  time  (GaUt  y.  Finch,  24  How.  198). 

e.  Semiky  Where  the  notice  of  the  Judgment  is  seryed  by  mail,  the  oppo- 
site party  has  double  time  to  appeal  {Dorion  y.  LewiSy  7  How.  182). 

f.  Stay  of  pfrooeedizigB.— A  stay  of  plidntiff*8  proceedings,  except  entiy 
of  judgment,  preyents  his  giying  notice  or  the  Judgment  so  as  to  limit  the  time 
to  api^  therefrom  (Wdte  y.  KUnkeny  16  Abb.  1(W). 

g.  A  stay  of  proceeidings  on  the  Judgment  does  not  extend  the  time  to  appeal 
{Bmoua  y.  EarriSy  2  Code  Rep.  71). 

7l  "WaiTer  of  objeotloiL — Giying  an  admission  of  due  seryice  of  a  notice 
of  appeal,  is  a  waiyer  of  the  objection  that  it  was  not  seryed  within  the  tmie 
to  appeal  (Strwver  y.  Ocean  Ins.  do.,  9  Abb.  28). 

i.  Extending  time. — The  code  prescribes  the  time  within  which  an  appeal 
may  be  taken  from  the  special  to  the  general  term ;  and  it  is  not  in  the  power 
of  the  court  to  extend  that  period,  or  to  allow  an  appeal  where  the  time  has 
been  suffered  to  expire  (Code,  §§  882,  405 ;  Benovd  y.  UarriSy  2  Code  Rep.  71 ; 
Eno8  y.  IhomaSy  1  Code  Rep.  N.  8.  67 ;  lAndeey  y.  Almyy  ib.  189  j  Bowea  y.  Me 
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Gormick,  ib.  73 ;  and  see  Oadw^  v.  Uoiifwjf  Mmmj^  Paise,  573 ;  TroMfn  v. 
)8»wr7iflt7,3Ck)deRep.  96;  TUPeo^y,  iKKri<fo«,  7  How.  \Vk\Fry  v.  BenneU^ 
16  How.  885 ;  7  Abb.  853 ;  OaOt  v.  i?Vn<^,  34  How.  193 ;  Morris  v.  Morande, 
36  How.  347 ;  Wmt  v.  Fan  ulfliw  33  N.  Y.  319 :  SaUs  v.  BuOer.  37  How.  133; 
overruling  Seely  v.  Prickard,  3  Duer,  669 ;  Torf  v.  Thomas,  18  How.  384;  see 
also  Hanse  v.  Jv.  F.  Cent.  R,  R  Oo.,  14  How.  430).  It  is  improper  for  the 
court  to  attempt  to  effect  the  same  thing  indirectly  by  ordering  a  new  date  to  the 
judgment  {Humphrey  v.  Chamberlain,!  Eeman,  374).  And  the  supreme  cotfrt 
will  not  set  aside  a  judgment  for  the  mere  purpose  of  relieving  a  party  fh>m  ■ 
the  loss  of  the  remedy  by  appeal,  although  from  no  fault  or  neglect  on  his 
part  (Marston  v.  JohnnUm,  18  How.  93 ;  and  see  Fry  v.  Bennett,  16  id  385;  7 
Abb.  853);  a  stay  of  proceedings  on  the  judgment  does  not  extend  the  time  to 
appeal  (Rffrumil  v.  Harris,  3  Code  Rep.  71). 

a.  Party  appealing. — The  term  "  party  appealing "  means  the  party  in 
wh(Hn  is  the  right  to  sippeaX  (Beach  v.  Gregory,  3  Abb.  309). 

b.  Notioe  of  jndgmcmt— This  must  mean  of  a  judgment  so  perfected  in 
form  that  on  the  very  day  on  which  notioe  is  given  of  Us  entry,  the  appellant 
has  on  the  record  a  knowledge  of  all  the  matters  necessarv  to  the  perfectiou 
of  an  appeal,  and  of  a  stay  upon  it.  One  of  these  matters  is  the  amount  of  the 
judgment^  and  that  depends  on  the  amount  of  the  costs.  So  that  while  the 
amount  of  the  costs  Is  Kept  open  [and  is  uncertain],  no  notice  of  the  entiy  of 
the  judgment  can  be  given,  which  will  limit  the  time  for  an  appeal  (Sherman  v. 
Webs,  14  How.  537).  Thus,  where  a  party  adjusted  his  costs,  and  entered 
judgment,  and  served  notice  of  the  judginent  on  the  30th  Februaiy,  and  after- 
wards stipulated  to  re-submit  the  costs  for  adjustment,  and  that  any  deduction 
made  Ediould  be  deducted  from  the  judgment,  held  that  such  stipula^on  was  in 
effect  a  revocation  of  the  notice  of  the  judgment,  and  that  to  limit  the  time  to 
app^  a  new  notice  of  the  judgment  shouldhave  been  given  after  the  readjust- 
ment of  the  costs  (id,;  Leavy  v.  Roberts,  8  Abb.  810},  unless  after  the  order  Is  made 
or  judgment  is  rendered  and  entered,  or  filed  ana  constructively  entered,  so  as 
to  become  a  part  of  the  record  or  minutes  of  the  court,  the  party  has  some  toritten 
natMcaiion  thereof,  by  act  qf  the  prevaiUng  party  or  his  attorney,  his  time  to  ap- 
peal continues  without  limitation.  The  adverse  party  may  acquire  knowledge 
of  the  order  or  iudgment ;  he  may  examine  it  on  the  files  of  the  court,  or  on 
its  records,  and  procure  a  copy  of  it.  but  the  knowledge  so  acquired  is  inope- 
rative tolhnit  his  time  for  app€»l^  (J^^  v.  BenneU,  16  How.  403 ;  7  Abb.  353 ; 
we  I^vy y. Roberts,^  A\>h,S10,  7^ PliipUY,  Bpaumn^^  Oay  y, 
G^,  10  id.  870). 

e.  The  time  to  appeal  from  an  order  does  not  commence  to  run  until  writ- 
ten notice  of  the  onler,  qft^  it  has  been  duly  entered.  A  notice  of  the  order 
before  it  has  been  entered  will  not  limit  the  time  to  i^peal  (G<tlU  v.  Finch,  34 
How.  193).  And  where  an  issue  of  feet  is  tried  by  the  court  without  a  juiy, 
and  a  decision  rendered  thereupon,  notice  of  the  decision  given  by  the  pre- 
vailing party  before  the  actual  entiy  of  the  jud&ment,  is  not  such  a  notiee  of 
the  judgment  as  will  limit  the  time  to  appeal  (Lea^  v.  Roberts,  8  Abb.  810). 

d.  A  party  who  undertakes  to  limit  the,  time  for  appeal  must  be  held  to 
strict  practice.  A  notiee  of  judgment  not  signed  by  the  party,  or  his  attorney,, 
and  without  any  place  of  business  indorsed  or  mentionea,  is  a  nullity,  and  wfll 
not  limit  the  time  to  appeal  (Torks  v.  Peck,  17  How.  193) ;  so  a  notice  of  iudg- 
ment is  defective  where  it  omits  to  state  the  clerk's  ofBce  in  which  the  judg- 
ment is  entered,  and  such  a  notice  does  not  limit  the  time  to  appeal  (VaUo7i 
V.  Nat.  Loan  Fund  Ass.  8oe.,  19  How.  515). 

e.  In  order  to  limit  the  right  of  appeal,  a  service  of  a  written  notice  on  the- 
party  is  necessary,  even  where  the  appeal  is  from  a  iudgment  or  order  en- 
tered by  the  appellant  himself  (Rankin  v.  Pine,  4  Abb.  309,— general  termy 
second  district).  Thus,  where  the  cause  was  referred,  and  a  report  made  in 
fkvor  of  the  plaintiff,  for  a  sum  smaller  than  that  clahned,  on  July  19,  1866, 
the  plaintiff  entered  judgment  for  the  amount  ibund  due  him.  On  the  19th  Of 
November  following,  the  pluntiff  served  notice  of  appeal.  On  motion  to  dis- 
miss said  appeal,  on  the  ^und,  amongst  others,  that  it  was  to  late,— it  not 
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;  ihat  the  defendant  had  ever  seryed  the  plaintiff  with  written  notice 


thejadgment,  the  motion  was  denied.  And  in  Staring  y.  Jones  (18  How. 
428X  wells,  J.,  says, "  There  has  been  no  written  notice  of  the  Judgment  (which 
in  that  case  was  for  the  plaintiff )  seryed  upon  the  defendants  or  their  attor- 
neys. Nothing  short  or  this  will  limit  the  time  in  which  to  appeal.  Act- 
ual knowledge  of  the  entry  of  the  judgment  by  the  defendants  or  their  attor- 
neys will  not  supersede  the  written  notice." 

/.  When  an  order  obtained  by  a  party  is  .settled  ex  parte^  entered,  and  a 
copy  of  it  seryed,  and  the  judge  who  made  it  on  a  re^settlement,  which  he 
directs,  modifies  it  by  altering  the  terms  of  the  original  draft  order,  the  party 
obtainhig  the  order,  if  1^  would  limit  the  time  in  wWdi  to  appeal  from  it, 
must  cause  it  to  be  entered  as  it  is  finally  settled,  and  senreaoopy  ofit  From 
the  time  it  is  resettled,  and  as  resettled,  it  is  the  only  order  there  is  In  relation  to 
the  inatter  cayered  by  it  (B^mhaa  y.  JBoK,  8  Dneri  Ml). 

See  note  to  section  881. 
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Ohaptbb  el 
AppedU  to  the  Court  of  Appeals. 

Sboxion  888.    Appeal,  in  what  cases.    Judgment  on  verdict,  salject  to  tlie 

opinion  of  the  oourt 
88i.    On  appeal,  security  must  ))e  given  or  depoqit  made,  unless 

waived. 
885.    On  Judgment  for  money ;  security  to  stay  execution.    New 

undertaking  on  sureties  in  the  first  becoming  insolvent. 

Deposit  in  ueu  of  undertaking. 
888.    If  Judgment  be  to  deliver  document  or  personal  property,  it 

must  be  deposited  or  security  be  given. 

887.  If  Judgment  be  to  execute  convejrance,  it  must  be  executed 

and  deposited. 

888.  Security  where  judgment  is  to  deliver  real  property  or  for  a 

sale  of  mortgaged  premises. 

889.  Stay  of  proceedings  upon  security  being  given. 

840.  Undertakings  may  b^  in  one  instrument  or  severaL 

841.  Security  to  be  approved  and  sureties  to  Justify. 

84d.    Perishable  property  may  be  sold,  notwithstanding  appeal 
848.    Undertaking  must  be  filed. 

§  833.  [282*.]  (Am'd  1857.)  Boisti/ng  suite.  Appeal^  m 
wTiot  eases.  Jvdgmervt  on  verdict  subject  to  the  opinion  of  the 
court. 

(1.)  An  appeal  may  be  taken  to  the  court  of  appeals,  in  the 
cases  mentioned  in  section  eleven. 

(2.)  When  any  of  the  courts  mentioned  therein  shally  at 
general  term,  render  judgment  upon  a  verdict  taken  subject 
to  the  opinion  of  the  court,  the  questions  or  conclusions  of  law, 
together  with  a  concise  statement  of  the  facts  upon  which  they 
arose,  shall  be  prepared  by  and  xmder  the  direction  of  the  court, 
and  shall  be  filed  with  the  judgment-roll,  and  be  deemed  a 
part  thereof,  for  the  purposes  of  a  review  in  the  court  of  appeals. 

The  provisions  of  the  last  preceding  [this]  section  shall  apply 
to  any  judgment  therein  mentioned  that  has  been  heretofore  ren- 
dered, and  upon  which  an  appeal  has  been  brought,  and  is  now 
pending,  or  upon  which  an  appeal  shall  hereafter  be  brought. 
When  the  return  has  already  been  filed  with  the  clerk  of  the 
court  of  appeals,  such  statement  shall  be  filed  witli  him,  and  be 
deemed  a  part  of  such  return. 
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a.  fhc  amendment  of  1857  was  the  addition  of  the  second  subdivision.  It 
upplies  only  to  new  trials  ordered  and  jadgments  rendered  after  the  amend- 
ment took  effect  (Bly  y.  BoUon,  16  N.  T.  696).  The  only  facts  of  which  the 
general  term  is  authorized  to  make  a  statement  under  tnis  seqtion  are  those 
uncontroverted  or  conceded  on  the  trial  {VurthoM  ▼.  MaUMon^  16  Abb.  403). 
The  general  term  has  no  right  of  itself  to  deduce  facts  from  evidence  in  order 
to  found  a  judgment  The  amendment  in  1857,  to  this  section,  has  not  varied 
this  rule,  or  established  another  in  relation  to  proceedings  that  may  be  had 
at  the  trial,  or  in  relation  to  the  powers  and 'duties  of  the  court  at  general 
term  (Brower  v.  Orm'^  2  Bosw.  865). 

b.  Where  the  court  at  general  term  establish  findings  of  f^t  different  from 
the  facts  found  by  the  court  at  special  term,  or  by  the  referee,  such  finding  of 
facts  at  general  term  should  be  made  part  of  the  record  on  appeal  to  the  court 
of  appeals  (Smiih  v.  Grants  17  How.  881).  Where  such  a  case  is  sent  back  by 
ihe  court  of  appefds  for  re-setUement,  the  general  term  cannot  send  the  case 
to  the  special  term  or  referee,  for  a  restatement  of  the  facts.  The  court  of 
appeals  should  be  fhmlshed  with  the  same  facts- as  those  on  which  the  court 
at  general  term  based  its  judgment.  (Id.)  Where,  in  such  a  case,  the  &cts  as 
found  by  the  general  term,  have  not  been  stated  in  the  record,  pursuant  to 
rule  88,  the  general  term  may  allow  a  re-settlement  on  terms.   (Jd.) 

.  e.  What  dedaions  the  court  of  appeals  may  review.— The  court  has 
authority  to  review  only  actual  dUemUnationSy  that  is,  questions  upon  which 
the  inferior  court  has  ackuUly  passed  (Baynor  v.  Clark,  8  Code  Rep.  280 ;  7 
Barb.  581),  and  only  determinations  made  after  the  code  took  effect  {Rice  v. 
Fid>yd,  1  Code  Rep.  112 ;  8  How.  866). 

d.  In  Qridiey  v.  DaggeU  (1  Code  Rep.  N.  8. 886 ;  6  How.  280),  a  decision  was 
made  at  special  term,  and  appealed  to  the  general  term.  At  the  general  term 
DO  hearing  of  the  appeal  took  place,  but  a  judgment  was  entered  under  a 
stipulation,  and  with  a  view  to  an  appeal  to  the  court  of  appeals.  An  appeal 
was  had ;  and  although  both  parties  asked  to  have  it  heard  upon  the  merits, 
it  was  held  that  the  court  had  no  discretion,  and  the  appeal  was  dismissed  for 
want  of  such  an  actual  determination  as  the  code  requires.  So  too  there  can- 
not be  an  appeal  to  the  court  of  appeals  from  a  judgment  by  default  at 
the  general  term  {Strong  v.  Hardenburgh,  25  How.  488). 

e.  The  '^  special  proeeediTige^^  mentioned  in  subdivision  8  of  section  11»  are 
not  the  '^promsional  remedies^^  provided  for  by  §§  178  to  244  {Qenin  v.  i^nnp- 
kins,  1  Code  Rep.  N.  S.  41)5). 

/.  The  words  "  brought  there  from  another  court "  include  suits  pending  in 
the  late  court  of  chancery  on  the  first  Monday  of  July,  1847,  and  transferred 
to  the  supreme  court  bv  force  of  the  constitution  (Art.  xiv.  §  5),  and  judiciarv 
act  (Laws  of  1847,  p.  8&,  §12),  where  the  decree  was  made  after  the  code  took 
effect  (Farm,  Loan  and  Trust  Co.  v.  Carroll,  4  How.  211-  2  Code  R  138; 
2  Coms.  566). 

g.  The  judgment,  to  be  reviewable,  must  be  a  final  judgment  (Paddock  v. 
Springfield  Fire  Ins.  Co.  2  Eeman,  591).  Accordingly  where  the  plaintiff  de- 
murr^  to  portions  of  the  defendant's  answer,  and  judgment  was  rendered 
thereon  agamst  the  defendant,  in  the  court  below,  leaving  issues  of  fact  in  the 
cause  undecided,  held,  that  the  judgment  on  the  demurrer  was  not  reviewable 
in  the  court  of  appeals  until  the  issues  of  fact  were  disposed  of  and  final  judg- 
ment given  in  the  action  fid. ;  and  see  The  People  v.  Hates,  84  Barb.  69 ;  Ford 
V,  Damd,  3  Abb.  886 ;  Harris  v.  Clark,  4  How.  78).  ^ 

h.  When  an  action  is  tried  before  the  court  without  a.  jury,  and  a  decision 
is  made  disposing  of  the  case,  except  that  a  referee  is  directed  to  take  an 
account  and  an  order  is  entered  in  conformity  to  the  decision,  an  appeal^irom 
such  order  to  review  decisions  made  at  the  trial  will  be  dismissed;  they  can 
only  be  reviewed  on  an  appeal  from  the  judgment,  which  appeal  cannot  be 
brought  until  the  account  has  been  taken,  and  all  questions  arising  upon  it 
have  been  disposed  of  at  special  term.  Until  then,  the  order  entered  on 
the  final  decision  made  after  the  trial,  does  not  mean  a  Judgment,  within  the 
meaning  of  that  word  as  defined  by  the  code  (Lawrence  v.  Farmxfri  Loan  and 
Trust  Co.  15  How.  57 ;  see  Tmvpkins  v.  ^yaU,  19  N.Y.  684). 
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a.  Where  there  has  been  a  reference  under  siibd.  8  of  section  371,  every 
questipn  depending  not  on  the  fkcts  foand.'but  on  error  in  the  proceedings 
on  the  trial  or  in  the  detenmnatibn  of  the  acts,  must  be  raised  by  exception. 
There  can  be  no  review  in  the  court  of  appeals  of  the  correctness  of  the  de- 
termmation  of  the  facts  (MofrshaU  v.  Smith,  20  N.  Y.  251). 

b.  The  provisions  of  the  code  in  relation  to  appeals  to  the  court  of  appeals, 
apply  to  all  judgments  in  proceedings  upon  mandamus  rendered  after  April 
9, 1859  (Laws  16^9,  ch.  174,  §  8).  Such  judgments  rendered  prior  to  that  day 
are  to  be  reviewed  by  writ  of  efror  (Becker  v.  The  People^  18  N.  Y.  487 ;  and 
as  to  such  judgment,  see  Laws  1859,  ch.  174). 

e.  The  court  of  appeals  has  power,  and  it  is  its  duty  to  hear  and  determine 
all  cases  which  were  pending  in  said  court  on  8th  April,  1859,  upon  writs  of 
error  theretofore  brought  to  review  the  determination  of  the  supreme  court, 
in  awarding  or  refhsinff  to  award  a  peremptory  mandamus,  in  the  same  man- 
ner as  if  such  cases  had  been  brought  into  said  court  of  appeals  by  appeal 
under  the  code  (Laws  1859,  ch.  i74,  §  1 ;  and  see  further,  id,  %  2). 

d.  Upon  a  trial  by  jury,  the  plabitiffhad  a  verdict,  and  in  the  entry  thereof 
judgment  for  him  was  ordered.  The  defendant  moved  for  a  new  trial  upon  a 
case  and  exceptions  at  special  term,  and  his  motion  was  granted.  The  plain- 
tiff appealed  m)m  this  order,  and  it  was  reversed  at  g^eral  term,  the  order 
thereupon  entered  again  ordering  judgment  After  tnis  the  plidntiff  applied 
at  special  tenh  for  an  allowance,  which  was  granted.  This  allowance  was 
afltoned  on  appeal  at  general  term.  An  order  was  entered  containing  an 
order  for  judgment  on  the  verdict,  with  interest  and  costs,  stating  the 
amount,  but  not  stating  whether  such  order  was  made  at  general  or  special 
term.  The  defendant  appealed  to  the  court  of  appeals  from  the  judgment, 
and  from  the  order  at  general  term,  affirming  the  order  for  an  allowance :  held, 
on  motion  to  dismiss  the  appeal,  that  the  appeal  was  well  brought,  there 
having  been  an  actual  determination  at  the  general  term  in  a  judgment  of  all 
the  questions  capable  of  litigation,  and  that  a  previous  appeal  to  the  eeneral 
term,  ttom  the  judgment  rendered  at  special  term,  was  unnecessary  (Oook  v. 
JV.  t  Floating  Dry  Dock  Go.  IS  l!i.Y.m). 

e.  The  holder  of  a  fhnd  being  sued  by  two  parties  having  conflicting  claims 
thereto,  brought  the  same  into  court  and  was  discharged  fVom  litigation, 
under  section  122  of  the  code.  There  was  no  formal  substitution  of  either 
claimant,  as  defendant,  but  a  reference  was  ordered  to  ascertain  the  facts,  and 
ui>on  the  coming  in  of  the  report,  the  fund  was  awarded ;  held,  a  final  deter- 
mination, equivilent  to  a  judgment,  flrom  which  an  appeal  might  be  taken  to 
the  court  of  appeals  {Kirby  y.^^itopatriek^  18  N.  Y.  484).  The  report  in  such 
case  having  the  effect  of  a  special  verdict,  the  question  which  party  is  entitled 
to  judgment  is  reviewable,  on  appeal,  although  no  exception  has  been  taken. 

/.  Wliere  the  case,  on  the  appeal,  &ils  to  show  the  court  in  which  judg- 
ment was  rendered,  or  to  show  such  a  judgment  as  is  set  forth  in  the  notice 
of  appeal,  the  appeal  will  be  dismissed.  It  is  not  enough  that  the  case  states 
facts  which  make  it  probable,  merely  that  an  appealable  judgment  has  been 
rendered  {Lahens  v.  ridden,  15  Abb.  177).  If  the  court  can  see  that  the  defect 
arises  from  a  mere  clerical  error  or  omission  it  may  allow  an  amendment.  {Id.) 
And  where  the  record  shows  an  actual  determination  made  at  general  term, 
although  it  does  not  affirmatively  appear  that  the  case  was  brought  there  by 
appeal,  the  court  of  appeals  will  presume  that  the  case  was  regularly  at  gen- 
eral term  by  appeal  (Beecher  v.  Gonradt,  11  How.  181). 

g.  Order  granting  a  new  tziaL— An  appeal  to  the  court  of  appeals,  fh>m 
an  order  granting  a  new  trial,  lies  only  when  the  party  obtaining  the  verdict 
is  content,  if  he  cannot  sustain  it^  fail  wholly  in  his  action  or  defense  (Lan- 
man  v.  Lemeton  R  B,  Co.  18  N.  Y.  498).  Where  the  order  is  for  a  new  trial, 
unless  the  plaindff  will  remit  a  part  of  his  verdict,  he  cannot  appeal  and  re- 
t^  the  bfpiefit  of  the  alternative  ludgment  for  a  reduced  amount.  Accord- 
ingly, where,  in  such  a  case,  the  plaintiff  stipulated  that  In  case  the  order  fbr  a 
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new  trial  shoiQd  be  affirmed,  the  Ind^ent  should  be  reduced  as  proposed  by 
ihe  court  below,  his  appeal  was  dlspoussed.    (Id.) 

a.  An  appeal  to  the  court  of  appeals  from  an  order  of  the  court  below,  grant- 
ing a  new  trial,  does  not  bring  up  for  review  questions  of  &ct  If  no  error  of 
law  is  found  in  the  decision,  it  will  be  affirmed  and  final  Judgment  given 
against  the  appellant  accordingto  the  stipulation  required  to  accompany  the 
notice  of  appeal  in  such  cases  (aaift  y.  Th&mpson^$  JEkecutorSy  19  N.  T.  207). 

b.  An  appeal  to  the  court  of  appeals  from  an  order  denying  a  new  trial  does 
not  p&r  se  preclude  the  opposite  party  from  proceeding  to  enter  Judgment. 
But  the  entiy  of  iudgmentln  such  a  case  does  not  affect  the  appeal  from  the 
order  (Fatom  v.  Nat.  Loan  Fund  Ltfe  Asa.  8oc.,  19  How.  515 ;  McMahon  v. 
AUmy  22  How.  198).  The  court  below  may  entertain  a  motion  to  stay  pro- 
ceeding to  Judgment  or  proceedings  on  the  judgment.  (Id.) 

e.  Where  after  a  trial  by  Jury  a  new  trial  is  ordered  by  the  court  below,  the- 
court  of  appeals  will  offlrm  the  order  if  it  can  be  maintained  upon  any  view 
of  the  evidence  (Sanford  v.  EigMh  Av.  RR,23N,  T.  343) ;  for  upon  an  appeal 
frt>m  an  order  granting  a  new  trial  the  Judgment  cannot  be  reyersed  muees 
the  case  made  negatives  any  inference  that  Uie  court  below  may  have  granted 
the  new  trial  because  it  came  to  a  different  conclusion  upon  the  fiicts  from 
that  found  on  the  original  trial  (MiO&r  v.  8clmyl&r,  20  N.  Y.  522).  The  party 
defeated  must  go  down  to  a  new  trial,  unless  he  can  show  by  a  statement  of 
the  Ikcts  considered  as  established  at  the  general  term  that  the  Judgment  was 
founded  upon  an  erroneous  conclusion  of  law.    (Id.) 

d.  Action  commenced  in  a  jnatice's  court— There  cannot  be  an  appeal  to 
the  court  of  appeals  from  a  Judgment  of  the  New  York  conmion  pleas  in  an 
action  remov^  into  it  from  a  district  court  without  an  order  allowing  such 
appeal  (Smith  v.  White,  23  N.  Y.  572). 

s.  Where  the  record  does  not  show  that  the  action  was  originally  com 
menced  in  a  Justice's  court,  that  &ct  may  be  shown  by  affidavit,  on  a  motion 
to  dismiss  the  appeal  (Fugdey  v.  KisseQmrgh,  10  N.  Y.  420). 

/.  Inragnlar  judgment.— That  the  Judgment  which  should  have  been  in  the 
alternative  for  the  return  of  the  property  or  for  its  value,  is  for  the  value  ab- 
solutely, and  does  not  conform  to  the  report  of  the  referee,  is  an  irregularity 
to  be  corrected  by  the  court  below,  and  is  not  reviewable  on  appeal  (Ingersoa 
V.  BofHoick,  22  N;  Y.  425 ;  and  see  ante,  p.  687,  h). 

g.  No  appeal  lies  to  the  court  of  appeals  in  the  following  cases. — Where 
there  was  a  verdict  and  Judgment  without  any  exceptions  or  proceedings  in- 
termediate the  verdict  and  filing  the  Judgment  record,  and  an  appeal  was 
brought  upon  the  Judgment  The  suit  was  commenced  prior  to  Ist  July, 
1848 ;  but  the  verdict  and  Judgment  were  obtained  after  that  time  (Lake  v. 
Gibsany  8  How.  420). 

h.  Upon,  a  mere  question  of  costs  (Sherman  v.  Daggett,  3  How.  42i ;  OoUumb 
V.  Bead,  24  N.  Y.  517).  But  an  order  otherwise  appealable  is  not  the  less  so 
because  it  affects  only  costs  (Mc&regor  v.  Oamstock,  10  N.  Y.  581). 

i.  From  an  order  of  the  supreme  court  at  general  term,  confirming  the  re- 
port of  commissioners  for  opening  streets  in  the  city  of  New  York  {Be  Canal 
Strut,  2  Keman,  406). 

j.  From  an  order  requiring  a  receiver  of  an  insolvent  corporation  to  give 
security  for  coste  (Brigg%  v.  Vandenburgh,  22  N.  Y.  467). 

k.  From  a  decision  on  a  motion  to  set  aside  a  Judgment  or  decree,  either  for 
irregularity  or  as  a  matter  of  fiivor  (Sherman  v.  flW,  3  How.  425 ;  2  Coms. 
186 ;  Durnop  v.  Edwards,  8  Coms.  341 ;  Humphrey  v.  Chamberlain,  1  Kern. 
274V  An  order  of  the  supreme  court,  made  at  general  term,  setting  aside  a 
judgment  and  execution  thereon  for  irregularity,  but  giving  no  direction  in 
resiMCt  to  the  previous  proceedings  in  the  action,  does  not  determine  the  act- 
ion nor  prevent  a  Judgment  from  which  an  appad  may  be  taken,  although  this 
irregularity  aUeged  by  the  defendant  consisted  in  the  service  of  the  summoito 
in  pursuance  or  a  cnamber  order,  so  that  if  he  was  right  no  action  was  ever 
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commenced.    The  chamber  order,  not  Itutying  been  set  aride,  the  action  was 
to  be  considered  well  commenced  and  still  pending  {Janes  t.  J&tfrfty,  16  N.  Y. 


a.  From  the  decision  of  the  supreme  court  on  a  case,  there  must  be  excep- 
tions or  special  yerdict.  So  held,  where  there  Was  a  trial  in  an  action  of 
ejectment,  and  a  verdict  taken  subject  to  the  opinion  of  the  supreme  court 
upon  a  case  to  be  made—which  was  made,  and  the  general  term  gave  judg- 
ment for  the  defendant  on  the  case ;  which  order  was  appealed  to  the  court  of 
appeals  ( Wright  v.  Douglas,  8  How.  418). 

b.  From  a  judgment  except  upon  exceptions  or  special  verdict,  presenting 
questions  of  law.  So  held,  where  there  was  a  trial  before  a  judge,  without  a 
jury,  and  a  case  made,  upon  which  the  general  term  denied  a  new  trial,  which 
was  incorporated  in  the  record,  and  appealed  to  the  court  of  appeals  (Limng- 

.  sUm  V.  BadcUff,  3  How.  417 ;  and  see  arUe,  487, «). 

c.  From  an  order  of  the  supreme  court  at  a  general  term,  denying  a  rehear- 
ing of  an  order  made  at  a  special  term,  where  tiie  order  made  at  special  term 
is  such  as  would  not  be  reviewed  by  this  court  on  appeal,  if  confirmed  by  the 
general  term  (Marvin  v.  Seymour,  1  Code  Rep.  Ill ;  8  How.  840: 1  Ck)ms.  685). 
Thus,  where  a  motion  was  made  at  a  special  term  for  an  order  to  compel  one 
of  the  complainants  to  appear  and  submit  to  an  examination  before  a  master 
to  whom  the  cause  had  been  referred,  and  was  denied,  and  an  appeal  then 
taken  to  the  general  term,  where  a  rehearing  was  denied,  heM,  not  an  appeal- 
able order  to  the  court  of  appeals,  even  if  the  general  term  had  confirmed  the 
order,    (lb,) 

d  From  an  order  on  a  rehearing  at  a  general  term  of  the  supreme  court 
vacating  an  order  of  reference  to  ascertain  the  amount  of  damages  occasioned 
by  a  temporary  injunctioh  (Anon.  4  How.  80). 

e.  From  an  order  setting  aside  a  decree  of  divorce  taken  as  confessed,  and 
allowing  alimony  (Oarpenter  v.  Carpenter,  2  CJode  Rep.  88;  4  How.  189). 

/  From  a  decision  on  a  motion  to  dissolve  a  temporary  injunction  (Vande- 
teater  v.  Kelsey,  2  Code  Rep.  8 ;  8  How.  888). 

g.  From  the  verdict  of  a  jury  upon  a  question  of  fact  upon  the^trial  of  which 
there's  a  question  as  to  the  credibility  of  a  witness  by  which  it  is  sought. to 
be  proved  (Bice  v.  Floyd,  4  How.  27 ;  1  Coms.  608). 

h.  From  an  order  setting  aside  an  answer  as  frivolous,  and  that  the  plaintiff 
have  jud^ent  as  for  want  of  an  answer,  and  a  fUrther  order  that  the  defend- 
ant submit  to  an  examination  on  oath  concerning  his  property,  and  the  judg- 
ment to  be  given  on  the  complaint.  It  is  not  the  final  juagment  in  the  action 
(Dunham  v.  Nicholson,  2  Code  Rep.  70 ;  4  How.  140). 

i.  On  reversal  by  supreme  court  of  judgment  of  common  pleas  on  bill  of 
exceptions  contained  in  the  record  as  an  appeal  under  act  of  December,  1847. 
(P^ofgo  V.  Broum,  8  How.  294;  1  Coms.  429). 

j.  From  an  order  of  the  supreme  court  at  general  term,,  rever^g  a  Jud^  . 
ment  obtained  at  the  circuit,  and  ordering  a  new  trial  (Duime  v.  NorihemBLlL 
Co.,  3  Code  Rep.  72;  4  How.  864 ;  8  Coms.  546). 

k.  From  an  order  awarding  or  refusing  an  issue  to  be  tried  at  law,  and  the 
granting  or  refusing  a  new  triea  (Lansing  v.  Bussed,  4  How.  218). 

I.  From  a  decree  which  directs  a  reference  for  the  purpose  of  taking  an 
account  between  the  parties,  and  for  other  purposes  and  reserves  fhrther  di- 
rections until  the  coming  in  and  confirmation  of  the  report,  and  then.  ^  that 
such  further  order  ana  decree  may  be  made  thereon  as  shall  be  just"  It  is 
not  aJlTkrf  deeree  (CrUger  v.  Douglas,  2  Code  Rep.  129 ;  4  How.  215 ;  Harris  v. 
Clark,  2  Code  Rep.  47 ;  4  How.  78 ;  WeOs  v.  Qtbson,  MS.  October,  1852). 

tn.  From  an  order  made  at  the  general  term  of  the  supreme  court*confirm- 
ing  an  order  vacating  a  master^  or  receiver's  sale.  It  was  a  matter  in  the 
discretion  of  the  court  (Wakeman  v.  Price,  8  Code  Rep.  186 ;  2  Coms.  884). 

n.  From  an  order  made  at  the  general  term  of  the  supreme  court  conflnning 
an  order  which  denied  a  motion  to  set  aside  a  judgment  entered  on  a  warrant 
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of  attorney,  before  the  code  went'  into  effect  {Dunlop  y.  BdwirdSy  8  Code  Bep. 
197;  3Ck)m8.841). 

a.  From  a  decision  at  the  circait  on  a  case.  So  held  where  a  case  was  in- 
serted in  the  Jndgment  record,  and  was  there  called  a  bill  of  exceptions,  bat 
had  not  in  &ct  been  tamed  into  a  bill  of  exceptions  {King  y.  Dennis,  8  How. 
419;  2  Corns.  189). 

b.  From  an  order  of  the  supreme  court  at  general  term  denying  a  motion 
for  a  stay  of  proceedbgs  on  a  Judgment,  and  for  liberty  to  moye  to  set  aside  a 
report  of  referee  without  an  appeal,  or  for  an  order  extending  the  time  to 
appeal  {Btws  y.  Thomaa,  5  How.  859). 

c  Where  an  action  was  commenced  in  a  justice's  court,  and  the  proceedings 
disconthiued  by  reason  of  title  coming  in  question,  and  an  action  tor  the  same 
cause  was  commenced  in  the  (tU  court  of  common  pleas,  and  by  operation  of 
law  was  transferred  to  the  supreme  court, — the  appeal  from  the  Jua^ent  of  • 
the  supreme  court  in  such  action  was  dismieeed,  on  the  ground  that  it  was  an 
action  originally  commenced  in  a  justice's  court  (see\SrSm  y.  Brown,  6  How. 
820;  2  Seld.  106;  PugOey  y.  KesBOmrg,  10  N.  Y.  420.    See  now,  §  11). 

d.  A  refVisal  of  a  referee  to  adjourn  the  hearing  before  him,  where  it  is  a 
matter  resting  in  his  discretion,  wUl  not  be  reviewed  on  appeal  (Garpenter  y. 
Hayrus,  1  Code  Rep.  N.  S.  414), 

e.  The  finding  of  a  referee  on  the  questions,  whether  the  plaintiff  had  per- 
formed his  contract,  and  whether  performance  had  been  waiyed.  will  not  be 
reyiewed  by  the  court  of  appeals  on  appeal  from  the  judgment  oi  the  supreme 
court,  afiOrming  the  report  of  the  referee ;  because  they  are  questions  of  fact 
only  {Neu)i4m  y.  Harris,  1  Code  Rep.  N.  8. 414 ;  and  see  Easterly  y.  Cole,  8  Coms. 
502;  I)<msY,AUm,ih.  168;  BorsiY.  8pdman,^Cotas.2S0\ 

f.  The  proyision  allowing  an  app^l.from  a  "  final  order  affecting  a  substan- 
tial right,  made  in  a  special  proceeding,  or  upon  a  summary  application  in  an 
action  after  judgment,^'  does  not  include  an  order  granting  or  refusing  a  proyis- 
ional  remedy,  nor  an  order  yacating  or  refhsing  to  vacate  such  proVisional 
remedy;  because  such  proyisional  remedies  are  not  contemplated  by  the 
words  **  special  proceedings,"  In  subdiyision  8  of  section  11  (Omin  y.  Tomjpkins, 
1  Code  Rep.  N.  8.  415). 

g.  An  appeal  from  a  judgment  on  a  report  of  referees,  was  dismissed  on  mo- 
tion, the  record  not  stating  the  focts  as  found  by  the  court  below,  and  there 
being  no  bill  of  exceptions,  but  simply  a  case  setting  forth  all  the  eyidence 
giyen  on  the  trial  (Oolie  y.  Brown,  1  Code  Rep.  N.  8.  416). 

h.  From  a  judgment  of  the  supreme  court  affirming  an  order  of  a  surrogate 
denying  a  motion  for  leaye  to  discontinue  proceedings  of  accounting  in  the 
matter  of  a  giiardian,  and  directing  that  the  proofk  be  closed  (Tompkins  y.  SouUce, 
7  How.  194). 

i  A  motion  to  open  biddings  on  a  judicial  sale  is  addressed  to  the  discretion 
of  the  court  below,  and  a  decision  on  such  motion  cannot  be  appealed  to  the 
court  of  appeals  (Lord  y.  PmUr,  Court  of  appeals,  Oct  1852, 5  Mon.  L.  R  N.  8. 
809 ;  BaOdan  y.  Wakeman,  8  How.  457). 

j.  From  the  decision  of  the  supreme  court,  on  an  appeal  from  the  county 
court,  as  to  locating  a  toll-gate  (McAJUster  v.  Albion  Plank  Boad  Co,  10  N.  Y . 
858;  7  How.  801).  • 

k.  Where  a  motion  before  a  surrogate  for  leaye  to  dismiss  an  appacation  was 
denied  there,  the  decision  of  the  supreme  court  afflrminff  that  order  is  not 
appealable  to  the  court  of  appeals;  because  it  is  not  a  final  determination 
(ibmpkins  y.  SauMce,  7  How.  194). 

2.  From  the  decision  of  the  court  below,  awarding  costs  against  executors, 
and  alse  makihg  an  extra  allowance  for  costs;  because  it  is  a  matter  in  tiie 
discretion  of  the  court  (Fori  y.  Qoodi/n^s  Executors,  court  of  appeals,  Oct  1852, 
5  Mon.  L.  R  N.  S.  899). 

m.  From  an  order  denying  a  rehearing  of  an  interlocutory  decree  {fmg  y. 
Merchants  Exchange  Co.  1  %lden,  547). 
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a.  From  an  order  denying  leaye  to  file  exceptions  to  a  report  of  a  referee 
after  the  usual  time  for  doing  so  has  expired.    (Z3). 

b.  Where  no  exceptions  to  any  ruling  of  the  court  were  taken  on  the  trial 
below,  there  is  no  question  of  law  to  be  considered  in  the  court  of  appeals,  and 
therefore  the  case  cannot  be  reviewed  in  the  court  of  appeals  {Bieh  y.  Kimifirly^ 
Court  of  appeals,  Oct  1852, 5  Hon.  L.  R  N.  8.  400 ;  and  see  arUe^  page  437,  e), 

.  c.  Where  no  question  of  law  is  raised  by  the  return,  and  questions  of  fiict 
alone  are  presented  for  the  consideration  of  the  court,  the  Judnilent  below  will 
be  affirmed  (KendaU  v.  i^arrw,  Court  of  appeals,  Oct  1852, 5  Mon.  L.  R  K.  8L 
400). 

d.  Where  the  exception  in  the  case  is  to  the  whole  of  the  judge's  charge,  and 
where  some  parts  of  the  charge  are  correct,  the  exception  cannot  avaU  the 
party  taking  it  So,  too,  as  to  the  refiisal  to  char^  where  the  exception  is  to 
the  whole  refusal,  and  where  some  part  of  the  refusal  is  right  the  exception 
must  fkil  iDcmenport  v.  Chf>ert,  Court  of  appeals,  Oct  1852, 5  Hon.  L.  R  N.  S. 
390). 

e.  It  appearing  by  the  return  to  the  appeal,  that  no  question  of  law  was 
raised  in  the  court  below,  and  no  exception  takeh  to  any  ruling  or  decision  of 
the  Judge  or  court  on  the  trial,  and  it  not  appearing,  therefore,  from  the  record 
whether  the  question  discussed  on  the  argument  had  been  actually  raised  and 
finally  determined  in  the  court  below,  the  court  of  appeals  would  not  enter- 
tain such  qu<  'tion  (Barto  v.  Himrod^  Court  of  appeals,  Oct.,  1852, 5  Mon.  L.  R 
N.  S.400.    See  4  Selden,  488). 

f.  In  all  cases  of  an  appeal  from  a  decision  on  a  motion  to  set  aside  a  report 
of  referees,  there  must  be  a  statement  of  facts  prepared  and  incorporated  mto 
the  record  by  the  court  below,  showing  to  the  court  of  appeals  how  the  &cts 
were  found  and  understood  in  that  court  And  in  a  case  where  the  record 
contained  merely  a  special  report  of  the  referee,  showing  what  eyidenoe  was 
giyen  before  him,  the  appeal  was  dismissed  for  the  reason  that  no  statement 
of  facts  was  prepared  and  incorporated  in  the  record,  showing  how  tibe  fieu^ts 
were  found  and  understood  in  the  court  below  {Oter  y.  Weimore,  Court  of 
appeah^  Oct.,  1852,  5  Mon.  L.  R  N.  S.  400 ;  Stwrge»   y.  Merry,  8  How. 

g.  No  appeal  lies  firom  an  order  in  proceedings  for  partition  declaring  the 
richts  of  the  parties,  and  appointing  commissioners  to  mi^e  partition ;  because 
it  IS  not  a  final  order  {Beebe  y.  Qrifflng,  2  Selden,  465). 

h.  An  order  denying  a  motion  to  stay  the  trial  of  a  cause  until  the  decision 
of  another  cause,  is  not  an  order  inyolying  the  merits,  or  necessariTy  affocting 
the  judgment,  and  is  not  subject  to  reyiew  by  the  court  of  appeals  on  an 
appeisd  iTom  the  final  judgment  in  the  cause  (Jamet  y.  Ohahnen,  2  Selden,  209 ; 
1  Code  Rep.  N.  S.  418). 

i.  If  the  court  of  appeals  has  the  power  to  reyiew  a  decision  of  the  supreme 
court,  denying  an  application  to  onler  an  amended  answer  to  stand  as  part 
of  the  pleadings  in  the  cause,  it  can  only  be  exercised  after  a  final  Jndg^ 
ment  in  the  action,  {8a£ke1£%  Harbor  Bank  y.  BurwU,  9  How.  95). 

j.  From  an  order  of  the  supreme  court,  made  at  a  general  term,  confirming 
the  report  of  commissioners  to  appraise  the  compensation  to  be  niade  for  land 
proposed  to  be  taken  under  the  General  Railroad  Act,  and  refhsing  to  direct  a 
new  appraisal  {R»  K  T.  Cent.  KROo.y.  MaanriUy  1  Keman,  276). 

k.  Reading  the  sentence  (sub.  8  of  §  11)  in  connection  with  the  other  parts 
of  the  section,  it  is  eyident  ttiat  it  contemplates  a  proceeding  based  upon  the 
judgment,  and  which  assumes  its  yalidity ;  and  this  is  the  construction  which 
has  been  put  upon  it  by  the  court  of  appeals  {Sherman  y.  FeU,  8  How.  425 ; 
Ihinlop  y.  ifdtoards,  8  Corns.  841 ;  see  16  N.  Y.  296).  It  is  not  the  policy  of 
the  code  to  allow  a  reyiew  in  the  court  of  appeals  of  interlocutory  orders  in 
an  aetion,  unless  they  are  such  as  put  an  end  to  the  suit,  and  preyent  the  ren- 
derhig  of  a  judgment  from  which  an  appeal  will  lie,  or  unless  there  is  an 
appeid  from  the  judgment  {Hurmpfvrey  v.  ukamberUUn,  1  Keman,  275).  There- 
fore no  appeal  lies  from  an  order  at  special  term,  confirmed  at  general  term, 
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ordering  a  jud«rient  set  aside,  and  re-entered  to  give  a  pirty  an  opporttmity 
to  appeal.  Sncn  an  order  can  only  be  reviewed,  if  at  all,  on  an  appeal  from 
th«  Judgment.    (lb.) 

a.  No  appeal  lies  from  an  order  of  the  supreme  court  removing  an  a^on 
commenced  therein  to  the  United  States  court,  on  the  ground  that  the  defehd- 
ant  is  a  dtizen  of  another  State  (lUius  v.  N.  Hatfen  B.  R.  Co.,  8  Kemah,  597 ; 
Karumm  y.  Martin,  6  How.  240). 

b.  No  review  can  be  had  in  the  court  of  appeals  of  the  determination  of  the 
stttnreme  coort,  on  a  question  of  &ct  in  an  equity  suit,  conamenced  since  the 
code  {Newton  v.  BroriMm,  8  Keman,  587), 

6.  An  order  vacating  a  judnnent  in  an  action  to  recover  the  poflsessioq  of 
land,  and  granting  a  new  trial  pursuant  to  2  R.  S.  809,  is  not  appealable  (.ffoofu 
V.  MOUvrd,  16  N.  Y.  619). 

d.  That  damages  were  assessed  against  the  defendant  in  the  court  below, 
without  any  proof  of  his  default  to  answer,  is  a  matter  of  practice,  not  review- 
alrfe  (CkMn  v.  BOUngs,  16  N.  Y.  622). 

d.  Anorder  at  general  term  striking  out  of  a  Judgment  the  costs  therein 
{Thmnpton  v.  BuSoek,  16  How.  218). 

f.  The  plaintiff  in  an  action  to  foreclose  a  mortgage,  obtained  an  order  for 
jndgmeht  at  special  term,  on  the  ground  of  the  frivolousness  of  a  demurrer  to 
the  complaint  This  order  fbr  judgment  was  affirmed  on  appeal  to  the  general 
term.  The  plaintiff  then  obtained  a  computation  of  the  amount  due,  and  a 
Judgment  at  special  term  of  foreclosure  and  sale.  From  this  Judgment  and 
the  order  at  general  term  affirming  the  order  for  judgment,  the  defendant 
appealed  to  the  court  of  appeals.  On  motion  to  dismiss,  it  was  held  that  no 
such  appeal  would  lie.  The  defendant,  after  the  final  judgment  at  the^spedal 
term,  should  have  appealed  therefrom  to  the  general  term,  when,  in  case  of 
affirmance,  he  might  have  appealed  to  the  court  of  appeals  (Homater  B'k  of 
Buffalo  Y.  Van,  15  N.  Y.  593). 

g.  Where  on  the  trial,  the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  motion  was  denied  and  exception  taken,  and  the  complaint  was  defec- 
tive in  that  it  omitted  certain  &cts  essential  to  a  cause  of  action,  but  *which 
might  have  been  supplied  by  amendment,  ^ret  the  plaintiff  provea  such  omit- 
ted &ct8,  held  that  the  defect  in  the  complaint  fhmished  no  sufficient  ground 
for  an  appeal  (LouTuburp  v.  Purdy,  18  N.  Y.  515). 

h.  A  judgment  for  the  sale  of  lands,  and  the  disposition  of  the  proceeds,  in 
accordance  with  the  report  to  be  made  upon  a  reference  therein'  ordered,  to 
ascertain  the  shares  of  the  respective  parties,  is  not  flncU,  so  as  to  be  the  sub- 
ject of  an  appeal  to  the  court  of  appeals,  though  no  provision  is  made  in  the 
judgment,  for  a  review  of  the  report,  or  for  suspending  the  actual  payment  of 
the  moneys,  to  give  an  opportunity  for  appeal  {TompkinB  v.  Eyatt,  19  N.  Y. 

nu). 

i  A  judgment  is  not  flncU  so  long  as  there  may  be  flirther  litigation  under 
Its  provisions ;  and  it  is  for  the  court  below  to  provide,  as  may  be  necessary  to 
secure  to  the  parties  the  practical  fhiit  of  such  litigation.  {Id,) 

j.  An  order  of  the  supreme  court,  refusing  to  set  aside  an  execution  issued 
without  leave  after  five  years,  is  not  appealable  to  the  court  of  appeals  {Bank 
of  Genesee  v.  Spencer,  18  N.  Y.  150). 

k.  The  defendant  in  a  Judgment  was  thereby  declared  to  hold  a  lease  for  the 
yse  of  the  plaintiff,  and  was  required  to  assign,  upon  being  indemnified  against 
its  personal  covenants,  and  being  reimbursed  by  the  plaintiff  rent  and  taxes 
already  paid ;  after  proceeding  to  enforce  the  provisions  in  his  fevor,  the  defen- 
dant appealed  from  the  residue  of  the  iudgment,  held  that  all  the  provisions 
being  connected  and  dependent,  the  right  of  appeal  was  waived  by  the  appel- 
lant enforcing  a  portion  of  the  judgment,  and  hla  appeal  was  dismissed  (Awi- 
nea  V.  Van  Sgekeli  18  N.  Y.  481). 

I.  An  action  commenced  in  the  county  court,  or  supreme  court,  under  sec- 
tions 55  and  56  of  the  code,  upon  the  discontinuance  of  an  action  in  a  Justice^f 
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court,  inyolying  the^itle  to  land,  is  "  an  action  originally  con^menced  in  a  court 
of  ajustioe  of  the  peace"  (Chok  v.  NeOis,  18  N.  Y.  136)- 

a.  The  allowance  or  reflisal  of  a  common-law  certicroH  to  review  the  pro- 
ceedings of  commissioners  of  assessment,  Ac.,  being  matter  of  discretion  in  the 
supreme  court,  its  determination  to  quash  such  writ  will  not  be  reviewed  in  the 
court  of  appeals  (ThsPeopU  v.  /8Wic«8, 19  N.  Y.  531).  It  uem,  however,  that 
a  formal  Judgment  of  the  supreme  court,  affirming  or  annulling  the  proceed- 
ings below,  would  be  appealable  to  the  court  of  appeals.  (Id.) 

b.  An  appeal  does  not  lie  iVom  a  judgment  on  an  award :  it  must  be  reviewed 
bj  a  writ  of  error  (/Macs  v.  Beth  Hamedrash  Society,  19  N.  Y.  584). 

0.  No  appeal  lies  to  the  court  of  appeals  ttom  a  decision  at  general  term 
reyersing  an  order  amending  a  judgment  (JV.  T.  Ice  Co.  v.  N.  WetL  Iru.  Oo.f 
31  How.  296;  13  Abb.  414). 

d.  An  appeal  lies  to  the  oourt  of  appeals  in  the  following  cases. — 
Where  the  supreme  court  on  appeal  reverses  the  Judgment  or  decree  of  a  sub- 
ordinate court,  although  further  proceedings  were  directed  to  be  had  in  the 
court  where  the  suit  or  proceeding  originated ;  and,  therefore,  where  a  surro- 
gate dismissed  a  proceeding  institute  before  him  to  bring  executors  to 
account,  and  the  supreme  court,  on  appeal,  reversed  his  decree  with  costs,  and 
directed  him  to  proceed  with  the  account,  held,  that  an  appeal  would  lie  to 
the  court  of  appeals  {Mesaerw  v.  SuUon,  8  Code  Rep.  198 ;  8  Coms.  546). 

«.  From  a  decree  at  a  general  term  of  the  supreme  court,  reserving  no  ques- 
tions, and  nothing  to  be  done  but  to  compute  the  amount  due,  after  the  ref- 
eree's report  of  the  amout  due  had  been  confirmed  {Stoarihout  v.  OurUe,  8  Code 
Rep.  215 ;  4  Coms.  415). 

/.  A  i^arty  against  whom  a  Judgment  has  been  rendered  in  the  court  below, 
is  not  prevented  from  appealing  to  the  court  of  appeals,  by  the  ikct  that  he 
has  paid  the  judgment,  unless  such  pavment  was  bv  way  of  compromise  and 
agreement  to  settle  the  controversy  {Welle  v.  Danforth,  1  Code  Rep. K.  S.  415). 

g.  An  appeal  lies  to  the  court  of  appeals  from  an  order  made  by  the  supreme 
court,  requiring  a  person  beneficially  interested  in  a  recovery  sought  to  be 
had  in  the  name  of  another,  to  pay  the  costs  of  the  defendant  in  the  action 
{Giles  V.  HaXbert,  2  Keman,  82). 

h.  An  application  by  petition  to  compel  a  specific  performance  b]r  infant 
heirs  of  a  contract  for  the  sale  of  land  made  by  the  ancestor,  is  a  special  pro- 
ceeding within  section  11  of  the  code,  and  an  appeal  lies  to  the  court  of 
appeals  from  a  final  order  at  general  term,  made  upon  such  application  {Eyati 
V.  Seeley,  1  Eeman,  52). 

i.  An  appeal  lies  from  an  order  made  after  Judgment  rendered  upon  the 
striking  out  an  answer  as  sham  where  such  order  vacates  the  Judgment  upon 
the  ground  that  after  striking  out  the  answer,  the  pltdntiff 's  cause  of  action 
had  ceased  to  exist  {Edson  v.  DiOaye,  17  N.  Y.  168). 

j.  An  appeal  lies  to  the  court  of  a[>peals  frt>m  a  Judgment  of  the  general 
term  rendered  upon  argument,  afflrminff  a  final  Judgment  of  any  kind,  if  the 
latter  is  an  actual  determination  and  not  merely  rendered  upon  default 
{Lahene  v.  Fielder,  15  Abb.  177 ;  and  see  Beecher  v.  Oonradi,  11  How.  181),  and 
where  the  supreme  court  at  general  term,  on  the  request  of  a  party  movins" 
for  a  new  trial,  the  other  party  not  appearing  to  oppose,  takes  the  papers  and 
examines  the  questions  involved,  its  judgment  thereon  is  an  actual  determina- 
tion from  which  an  appeal  lies  {Seneca  ^diane  v.  KnigTU,  19  N.  Y.  587). 

k.  Where  the  general  term  has  entertained  an  rppeal  from  and  reversed  an 
order  (not  properly  appealable)  the  court  of  appeals  will  review  the  order  ot 
the  general  lerm  {yi  T,  lee  Oo.  v.  N.  WetA.  Ins.  Co.,  13  Abb.  414 ;  31  How.  396). 

1.  An  order  merely  directing  the  names  of  certain  parties  plaintiff  te^  be 
stricken  out,  may  not  be  reviewable  in  the  court  of  appeals,  but  if  such  order 
goes  further  and  orders  the  parties  whose  names  are  so  stricken  out  to  be 
made  defendants  and  prescribes  what  amendments  shall  be  made  in  the  com- 
plaint it  is  appealable  (Lahens  v.  Fielder,  15  Abb.  177). 
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a.  An  order  of  the  supreme  court  dismiseing  &n  appeal  from  a  Judgment  at 
'  special  term,  on  the  ground  that  it  was  too  late,  is  appealable  (Bates  v.  Voorhies, 

20N.Y.626).  ^      ^y^        y 

b.  An  appeal  lies  from  an  order  of  the  supreme  court  vacating  an  entry  of 
satisfjEU^tion,  and  restoring  the  judgment  {McGregor  v.  Camttocky  19  N.  Y.  581) 
An  order  otherwise  appealable,  is  not  the  less  so  because  it  affects  only  costs 
(Id,) 

A  An  appeal  lies  from  an  order  at  general  term  afllrming  or  reversing  an 
order  at  special  term  upon  an  apportionment  of  the  debts  of  an  insolvent 
bank  (Be  mUster  B'k.,  28  N.  Y.  508). 

d.  Papers  on  the  appeal.— Where  the  case  on  an  appeal  served  on  the 
respondent  is  imperfect,  his  remedy  {s  by  motion  on  notice.  A  respondent  is 
at  liberty  to  move  ex  parte  to  dismiss  the  appeal  in  the  court  of  appeals  (Rule  VII.) 
only  where  there  is  a  total  fiiilure  to  serve  any  case  [Bowers  v.  TaUmadge,  24 
N.Y.166), 

0.  A  case  or  exceptions  cannot  form  part  of  the  papers  on  an  appeal  unless 
filed  prior  to  entry  of  judgment,  or  unless  an  order  be  obtained  authorizing  the 
case  or  exceptions  to  be  annexed  to  and  to  form  part  of  the  judgment  roU 
(Anderson  v.  DkkUy  26  How.  199). 

f.  An  appeal-book  is  insufficient  if  it  does  not  contahi  a  case  or  exceptions* 
presenting  the  conclusions  of  &ct  and  of  law,  and  a  proper  statement  of  the 
questions  presented  and  exceptions  to  rulings.  Such  an  appeal-book,  although 
it  contains  the  pleadings,  the  referee's  report,  the  judgment  and  notice  of 
appeal,  presents  no  record  into  which  the  court  can  look  for  the  reasons  and 
grounds  of  the  judgment,  or  to  find  errors,  if  any  there  were  at  the  trial ;  and 
when  those  parts  of  such  a  record  which  have  no  relation  to  the  trial,  present 
no  error,  the  court  will  affirm  the  judgment,  if  appealable  (Otis  v.  Spencer,  6 
Abb.  127  •,  16N.Y.610). 

g.  Where  an  order  which  the  court  of  appeals  has  no  jurisdiction  to  review, 
and  the  papers  upon  which  such  order  was  granted  by  the  court  below,  are 
incorporated  in  the  appeal-book,  they  will  be  stricken  out,  upon  motion,  in 
the  court  of  appeals  (9mUh  v.  Grant,  15  N.  Y.  590). 

.  K  In  BmUh  v.  Gnxnt(Vi  N.  Y.  590)  the  cause  was  tried  by  the  court  without 
a  jury,  and  decision  in  &vor  of  the  plaintiff.  The  decision  contained  a  state- 
ment of  &ct8  found  and  and  of  conclusions  of  law.  After  judgment,  defendant 
made  a  case,  which  set  forth  the  history  of  the  trial,  but,  instead  of  containing  a 
statement  of  facts  and  conclusions  of  law,  as  found  by  the  judge,  it  referred  to 
his  written  decision,  as  contained  in  the  judgment-roll.  Instead,  also,  of  con- 
tainmg  the  exceptions  taken  to  the  decision,  it  referred  to  a  separate  paper 
**  annexed,"  which  was  a  copy  of  the  exceptions  served  by  the  defendant  On 
motion  to  dismiss  the  appeal  on  the  CTound  that  **  the  case  did  not  contain  a 
statement  of  &ct8,  the  conclusions  of  law  and  the  exceptions  thereto,"  the 
court  permitted  the  appeal  to  stand,  but  observed  that  **  the  case  was  informally 
made  up  and  settled." 

i.  Where  a  Judgment  on  a  trial  by  the  court  comes  up  for  review  without 
any  finding  of  facts,  nothing  can  be  presumed  against  the  correctness  of  the 
judge's  decision  ( Viele  v.  Troy  and  Boston  B.  B.  Co.,  20  N.  Y.  184).  The  court 
never  presume  anything  against  the  judgment,  but  if  compellea  by  the  im- 
perfection in  the  statement  of  &cts  to  resort  u/presumptions  will  adopt  such 
only  as  will  sustain  the  judgment  (Oarman  v.  i%to,  21 N.  Y.  547). 

j.  The  court  of  appeate  cannot  look  beyond  the  findings  of  tad  contained  in 
the  case  in  order  to  draw  any  inference  of  fact  bearing  on  the  appeal  (Stewart 
V.  8m4th,  14  Abb.  75). 

k.  The  review  in  the  court  of  appeals  must  be  upon  the  same  case  as  that 
upon  which  the  cause  was  decided  below,  and  therefore,  except  under  peculiar 
circumstances,  there  cannot  be  a  re-settlement  of  the  case  for  the  purposes  of  the 
appeal  to  the  court  of  appeals  (see  Oatlm  v.  CMe,  10  Abb.  387,  and  note  id,) 

^.  On  an  appeal  from  the  superior  oourt  of  Buffalo,  where  no  question  as  to 
its  jurisdiction  was  raised,  jurisdiction  was  assumed  to  have,  existed  (Bidwell  v. 
.  Aitor  Mut.  Ins.  Co.,  16  N.  Y.  268). 
42 
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See  note  to  §  268,  ante. 

a.  Power  of  tbm  ooort  on  appeaL — ^This  court  cannot  review  those  parts 
of  a  decree  of  a  court  below  not  appealed  from  (Robertson  y.  BuOieni,  1  Eeman, 
24S;  Kelseify.  Western,  2  Com&.600y 

b.  The  court  will  not  reverse  a  Judgment  overruling  a  demurrer,  where  the 
defect  in  the  pleading  demurred  to  was  formal  andf  technical  merely,  and 
ahbuld  have  been  amended  by  the  court  below  (MeOormiek  v.  Pickering,  4  Corns. 
376).  A  Judgment  ought  not  to  be  reversed  on  the  ground  merely,  that  the 
court  below  neglected  to  make  a  formal  amendment,  which  might  and  ought 
to  have  been  made  {lb.  282).  « 

c.  The  court  may  refer  to  the  evidence  in  the  case,  for  the  purpose  of^ving 
a  construction  to  a  finding  of  foct  which  will  support  the  Judgment  {l^muier 
V.  Battew,18N:Y.  327). 

d.  In  Cody  v.  AUen,  18  N.  T.  574,  it  is  said  "  The  appeal  to  this  court  is  upon 
the  law  only,  and  we  are  to  determine  the  law  after  aU  matters  of  fact  are  de- 
termined and  embraced  in  a  proper  finding.  "WJiere  we  see  that  the  jutonent 
is  fiilly  supported  by  the  facts  as  settled  by  the  referee  or  Judge,  we  do  not 
grope  through  the  evidence  in  order  to  see  whether  there  may  not  be  aground 
of  reversal 

e.  Where  the  finding  of  a  referee  sets  forth  an  agreement  by  the  defendant 
reciting  a  good  consideration,  but  states  no  other  fact  relating  to  that  point, 
the  court  of  appeals  cannot  ezamme  the  evidence,  to  determine  whether 
or  not  such  agreement  is  supported  by  a  ffood  consideration,  although  the  case 
contains  an  exception,  taken  at  the  triS,  to  the  referee's  decision  on  that 
question.    (Id.) 

f.  Where  a  referee  reported  that  the  defendant  had  received  damage  to  the 
amount  of  "  from  $12  to  $15,"  but  which  he  did  not  allow  to  the  defend- 
ant, although  in  the  Judgment  of  the  court,  he  ought  to  have  done  so,  the 
court  of  appeals  on  app^  from  the  Judgment  tor  the  plaintiff,  entered  on 
such  report,  cannot  determine  the  amount  of  defendant's  damage,  but  is  bound 
to  order  a  new  trial  (Mbffel  v.  Saekett,  18  N.  Y.  522). 

g.  The  court  of  appeals  will  not,  in  the  absence  of  anv  other  error,  affirm  a  Judg- 
ment ordered  at  general  term  upon  exceptions  heard  there  in  the  first  insiance 
under  the  stipulation  of  the  parties,  there  having  been  no  previous  Judgment, 
nor  direction  to  suspend  judgment,  by  the  Judge  trjring  the  cause.  The  error 
beingmerely  formal,  and  amendable  by  the  court  below,  and  the  Judgment 
not  beinff  void  for  want  of  such  amencunent,  held  that  it  was  unneceesaiy  to 
reverse  the  Judgment  and  remit  the  record,  in  order  to  have  the  amendment 
made  (Lake  Ontario  R  ROo.y,  Movrtine,  18  N.  T.  585). 

A  Alter  a  return  has  been  filed,  and  an  order  made  which  finally  disposes 
of  the  appeal,  whether  upon  the  merits  or  not,  it  is  proper  to  remit  the 
proceedings  to  the  court  below  (4  How.  184 ;  Langley  v.  Wam&r,  2  Code  Rep. 

i.  *'  After  a  cause  has  been  regularly  remitted  to  the  court  below,  the  court 
of  appeals  has  no  Jurisdiction  to  grant  relief  against  any  irregularity.  The 
only  remedy  is  a  new  appeal  (NewUm  v.  Harris,  1  Code  Rep.  I?.  8.  191 ;  8 
Bart).  806)." 

i.  Where  too  much  costs  are  charged  on  the  dismissal  of  an  appeal,  the  rem- 
edy is  bv  motion  to  the  court  below  (Dress&r  v.  Brooks,  2  Code  Kep.  180 ;  4 
How.  207). 

k.  A  remittitur  cannot  be  made  on  the  the  dismissal  of  an  appeal  under  rule 
2  of  the  court  of  appeals,  for  the  reason  that  no  return  has  been  filed ;  for  if 
no  return  be  filed  there  is  nothingto  remii (4  How.  211,  note ;  see  Rules,  in 
Appendix).  In  Doty  v.  Brawn  (4  How.  429 ;  2  Code  Rep.  8),  where  the  plain- 
tiff appealed  to  the  court  of  appeals,  but  the  bill  of  exceptions  was  alone  re- 
turned to  the  court  of  appeals,  without  the  Judgment  record,  the  appeal  was 
dismissed  for  that  cause. 

I  After  a  remittitur  filed  in  the  court  below,  the  court  of  appeals  has  no 
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fhrther  Jurisdiction  of  the  cause,  and  a  motion  in  such  a  case  for  an  amend- 
ment of  the  judgment,  should  be  made  in  the  court  below  (Frasur  y.  Wukrn^ 
8  How.  285 ;  MarUn  y.  WiUon,  i  Ooms.  240);  but  the  court  does  not  lose 
jurisdiction  until  the  remittitur  is  actually  filed,,  as  until  that  be  done,  the 
court  can  order  Che  remittitur  to  be  sent  back  so  as  to  restorejurisdiction 
(Burkle  y.  Luce,  8  How.  286 ;.  see  also  I>resser  y.  Brooks,  2  Code  Rep.  180;  4 
How.  207). 

a.  Alter  an  action  has  been  remitted  to  the  court  below,  and  the  remittitur 
filed,  the  court  below  will  not,  and  cannot,  entertain  a  motion  to  re-remit  the 
remittitur  to  the  appellate  court,  in  order  that  a  motion  may  be  there  made  to 
amend  alleged  errors  of  that  court;  ('^S^^^^^n  y.  Vermilya,  8  Sand.  688;  6  How. 
41).  Although  where  an  appeal  is  regularly  dismissed,  and  the  remittitur  sent 
down,  the  appellate  court  loses  all  control  oyer  the  cause ;  yet  where  an  order 
dismissing  an  appeal  is  irregularly  obtained,  or  entered  upon  a  false  or  gar- 
bled affldayit,  the  appellate  court  will  doubtless  grant  relief  by  yacatin^  the 
order  of  dismissal ;  but,  so  lonir  as  the  order  of  tbe  appellate  court  dismissing 
the  appeal  stands,  the  court  below  is  bound  by  it,  and  has  no  power  to  make 
an  Older  impairing  its  force  (NoufUm  y.  Harria,  1  Code  Rep.  N.  8. 191 ;  8  Barb. 
806). 

b.  Where  the  order  entered  on  the  decision  of  a  cause  in  the  court  of  ai)pealg 
does  not  correctly  state  the  judgment  pronounced  by  the  court,  it  will  be 
amended  on  motion,  notwithstanding  the  remittitur  may  haye  been  sent  to  the 
court  below  and  filed  there  (Palmer  y.  Lmorence,  1  8elden,'455). 

e.  The  court  of  appeals  has  the  power  to  enforce  a  mutual  stipulation  made 
between  the  parties  m  the  court  below,  by  which  they  agreed  that  the  decision 
in  such  case  m  the  court  below  should  be  final,  and  that  no  appeal  should  be 
taken.  The  duty  of  hearing  appeals  inyolyes  the  jurisdiction  to  determine 
whether  a  particular  case  is  properly  before  the  court  on  appeal,  and  to  dis- 
miss it  if  brought  in  yiolation  of  the  agreement  of  the  [(arties  (Towntend  y.  Th$ 
Mast&rs(m  sums  Dressing  Co.,  15  N.  Y.  587). 

d,  Frooandingi  after  decision  of  the  ooort  of  appeals.— [After  an  appeal 
to  the  court  of  appeals  has  been  dismissed  or  the  judgment  aflQrmed  or  re- 
yersed,  the  party  m  whose  feyor  the  decision  is,  obtaii»  the  remittitur  firom 
the  clerk,  and  his  next  step  is  to  obtain  an  order  of  the  court  from  which  the 
appeal  was  taken,  that  the  decision  or  judgment  of  the  court  ei  appeals  shall 
be  and  become  the  decision  or  judgment  of  the  court  below.  This  order  is 
usually  obtained  exparie,  the  remittitur  filed,  a  copy  of  the  order  or  judgment 
of  the  court  of  appeals  seryed  on  the  opposite  party,  with  a  copy  of  the  costs 
and  notice  of  adjustment]. 

e.  The  judgment  of  the  court  of  appeals  Is  to  be  remitted  to  the  court  be- 
.  low  to  be  enforced  according- to  law.    It  must  therefore  be  brought  formaUp 

to  the  notice  of  the  court  below,  and  be  made  one  of  its  judgments.  There 
is  no  other  means  of  enforcing  the  judgment  of  the  court  of  appeals,  and  until 
the  court  below  orders  the  judgment  of  the  appellate  court  to  become  a  judg- 
ment of  the  court  below,  no  proceedings  can  be  taken  to  enforce  the  judgment 
Filing  the  remittitur  with  the  clerk,  and  his  adjustment  of  costs  thereupon, 
win  not  sufBce  (Seacard  y.  Morgan^  17  How.  804,  and  see  note  id.  898).  But 
where  the  court  of  appeals  had  reyersed  the  judgment  below,  and  ordered  a 
new  trial,  and  the  party  who  had  obtained  the  reyersal,  and  to  whom  the  re- 
mittitur had  been  deliyered,  brought  the  cause  to  trial  without  filing  the  re- 
mittitur, held  that  he  could  not  insist  that  the  court  below  bad  no  jurisdiction 
to  try  by  reason  of  the  remittitur  not  having  been  filed  (Jadson  y.  Oray,  17 
How.  m). 

J^.  After  the  decision  of  an  appeal  the  court  of  appeals  may  before  the  re- 
ttitur  is  filed  in  the  court  below,  amend  any  error  therein,  but  after  the  re- 
mittitur is  filed  in  the  court  below,  the  court  of  appeals  loses  all  jurisdiction 
(Burkle  y.  Luce,  1  Coms.  239). 

g.  After  an  appeal  has  been  determined  in  the  court  of  appeals,  the  court 
below  will  not  order  a  stay  of  filing  the  remittitur,  to  enable  the  applicant  to 
move  for  a  re-argument  of  the  appeal  (Jarvii  y.  Shaw,  16  Abb.  415).    But 
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fluch  a  Stay  will  be  ordered  after  an  order  has  been  obtained  from  a  Judge  ' 
of  the  court  of  appeals  for  the  opposite  party  to  show  cause  why  a  re-aign- 
ment  should  not  be  had.    (Id.) 

a.  The  costs  of  an  appeal  to  the  court  of  appeals  should  be  adjusted  by  the 
clerk  of  the  court  below  and  inserted  in  the  entry  of  judgment  in  that  coort 
( Union  India  Rubber  Go.  v.  Babcock,  1  Abb.  262). 

b.  Where  an  appeal  is  dismissed  with  costs,  general  costs  follow  whether 
the  appeal  be  from  an  order  or  a  judraient  ( WkUc  y.  Anthony,  28  N.  Y.  164). 
The  court  below  cannot  make  any  direction  as  to  the  costs  in  the  court  of 
appeals  (VfhUbeck  y.  Patt&non,  22  Barb.  86). 

c.  As  to  entering  Judgment  on  remittitur,  and  for  form  of  Judgment,  see 
Union  India  Rubber  Go.  v.  Babeock,  1  Abb.  262. 

d.  Upon  a  remittitur  from  the  court  of  appeals  behig  filed  in  the  court 
below,  the  latter  court  has  no  power  to  render  any  other  judgment  than  one 
simply  adopting  that  of  the  court  of  appeals  as  its  own  {Macgregor  y.  Bu^,  17 
Abb.  81). 

e.  The  order  making  the  judgment  of  the  court  of  appeals  the  judgment  <A' 
the  court  below,  is  an  order  of  course,  and  the  omission  to  enter  it  is  a  formal 
irregularity  which  the  court  below  may  amend  and  which  will  not  be  noticed 
in  the  court  of  appeals  {GJvautauqua  Go.  Bk.  v.  White,  28  N.  Y.  847).  The  bet- 
ter practice  is  to  moye  on  notice  in  the  court  below  on  filing  the  remittitur 
to  make  the  judgment  of  the  court  of  appeals  that  of  the  court  below.  (Id,) 


*  §  384.  [283.]     On  appeal^  security  must  he  given  or  deposit 
mO'Cle,  unless  waived. 

To  render  an  appeal  eflfectual  for  any  purpose,  a  written 
undertaking  must  be  executed  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs  and  damages  which  may  be  awarded  against  him  on 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars; 
or  that  sum  must  be  deposited  with  the  clerk  with  whom  the 
judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal.  Such  undertaking  or  deposit  may  be  waived  by  a 
written  consent  on  the  part  of  the  respondent. 

f.  An  appeal  without  an  undertaking  is  a  nullity.  It  makes  no  change  in  the 
proceedings  (KOsey  y.  Gampbdl,  88  Barb.  288 ;  14  Abb.  868). 

a.  After  an  appeal  which  is  a  nullity  the  party  may,  if  the  time  to  appeal 
has  not  expired,  disregard  such  appeal  and  prosecute  another  (Keisey  y.  Oimp- 
&9B,  88  Barb.  288;  14  Abb.  868;  and  see  ant0,  p.  688, ^). 

h.  A  purchaser  at  a  judicial  sale,  who  appeals  to  the  court  of  appeals  from 
an  order  requiring  him  to  complete  his  purchase,  cannot  be  required  to  file 
any  other  security  than  that  prescribed  l^  this  section.  Such  security  is  also 
sufficient  in  such  a  case  to  stay  the  proceedings  (OrinoM  y.  Fiwler,  15  Abb. 
868,  note). 

i.  The  objection  that  an  undertaking  to  stay  proceedings  on  appeal  is  in- 
sufficient may  be  waiyed  (Haiaey  y.  FUnt,  16  Abb.  868). 

j.  The  affirmance  mentioned  in  an  undertaking  on  an  appeal,  means  an  affirm- 
ance by  any  tribunal  haying  cognizance  of  the  cause.  So  that  on  an  under- 
taking upon  an  appeal  from  the  special  to  the  general  term,  if  the  Judgment  is 
reyenied  at  the  general  term,  but  subsequently  the  decision  at  generafterm  is 
reyersed  and  the  Judgment  at  the  special  term  affirmed,  the  suretiee  on  the 
*  Amended — See  Appendix. 
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imdertakuiff  on  the  appeal  to  the  general  term  are  liable  {G<vrdner  y.  Barney ^ 
24  How.  467). 

a.  Where  an  appeal  is  from  a  Judgment  against  two  defendants,  the  sureties 
upon  a  joint  undertaking  are  liable  if  the  Judgment  is  affirmed  against  one 
(Gardner  v.  Barney,  24  How.  467). 

h.  Where  in  an  action  against  several  defendants  who  defended  separately, 
the  Judgment  of  the  court  below  was  that  one  defendant  (Lynes)  recover 
against  uie  plaintiff  $2008  98,  and  that  the  other  aefendants  recover  against 
the  plaintiff  $412  98.  There  was  but  one  Judgment  record.  The  plaintiff 
appealed  to  the  court  of  appeals,  and  gave  one  undertaking  to  cover  Uie  two 
sums  adjudged  to  the  defendants,  and  another  undertaking  to  pay  all  costs 
and  damages  which  might  be  awarded  against  him  on  the  appeal,  not  exceed- 
ing $250.  On  motion  to  dismiss  the  appeal  on  the  zround  that  there  should 
have  been  two  undertakings  in  the  sum  of  $250  eaca,  one  to  Lynes,  and  one 
to  the  other  defendants,  the  court  denied  the  motion,  and  held,  that  as  there 
was  but  one  Judgment,  though  it  was  for  two  sums,  and  as  the  appellant  had 
given  security  for  both  those  sums,  and  an  undertaking  for  all  costs,  &c.,  not 
exceeding  $250,  there  had  been  a  full  compliance  with  the  statute  {Smith  v. 
Lynea,  4  How.  209 ;  2  Coms.  569 ;  and  see  note  to  section  338). 

e.  On  an  appeal  from  two  orders,  an  undertaking  in  the  sum  of  $250  is 
not  sufficient ;  but  the  tmdertaking  may  be  amended  (Schermerhom  v.  Ander- 
son, 2  Code  Rep.  2;  1  Coms.  430). 

d.  Where  an  appellant  from  a  Judgment  directing  the  payment  of  money, 
gave  an  undertaking  to  pay  the  amount  of  the  judgment  and  **  all  damages 
awarded  against  the  appellant  upon  the  appeal,^*  but  made  no  mention  of 
**  eo&ts,^*  it  was  held,  on  motion  to  dismiss  the  appeal,  that  the  undertaking 
did  not  comply  with  the  requiremient  of  this  section  (384),  and  that  the  appeal 
was  not  effectual  for  any  Purpose  (LaTigley  v.  Warner,  1  Code  Rep.  Ill ;  8 
How.  363 ;  1  Coms.  606 ;  WtUon  v.  Men,  3  How.  869). 

e.  Can  the  court  allow  a  new  undertaking  to  be  filed  nunc  pro  tunc?  (Id.) 
Such  a  power  was  in  effect,  although  not  In  express  terms,  exercised  by  the 
supreme  court,  in  Harris  v.  BenTieU  (3  Code  Rep.  23) ;  where  on  a  motion  to 
dinniss  an  appeal  for  a  defect  in  Uie  tmdertaking,  the  court  fEdmonds,  J.) 
ordered  a  new  undertaking  to  be  filed  (See  section  339 ;  and  Kiisam  v.  Mar- 
ahaU,  10  Abb.  424). 

/.  If  the  undertaking  substantially  complies  with  the  statute,  and  secures 
to  the  respondent  all  Uiat  the  law  oesigned  for  him,  it  is  sufficient  {Colman  v. 
Bowe,  4  Sme.  &  M.  747 ;  Smith  v.  Norval,  2  Code  Rep.  14).  It  is  no  objection 
to  the  cmdertaking  that  it  is  for  a  larger  sum  than  is  necessary  (Be  Easterbrook, 
5  Cow.  27).  But  an  undertaking  not  pursuant  to  the  statute,  and  which  ex- 
presses no  consideration  for  the  making  thereof  and  which  is  not  under  seal,  is 
void  (Boberi  v.  (/DonneU.  10  Abb.  ^).  Where  the  undertaking  is  pursuant 
to  the  statute  it  need  not  express  any  consideration  on  its  face  (Thompson  v. 
Bianehard,  3  Coms.  335 ;  Seaeord  v.  Morgan.  17  How.  394).  The  tmdertaking 
is  binding  whether  the  Judgment  be  affirmed  in  whole  or  in  part  and  the 
obligors  are  liable  to  pay  a  Judgment  of  affirmance  as  to  one  of  several  parties, 
although  there  is  a  reversal  as  to  the  others.  (Id)  The  undertaking  may  be  good 
for  the  purpose  of  sustaining  the  appeal,  although  it  is  wholly  insufficient  to 
stay  the  proceedings  (Goithe  v.  Crane,  1  Barb.  Ch.  R  21). 

g-  An  affidavit  of  lustification  made  by  the  sureties  upon  an  appeal  to  the 
court  of  appeals,  will  be  sufficient  to  render  the  appeal  effectual,  if  it  states 
that  the  sureties  are  each  worth  double  the  amount  of  the  judgment ;  but  in 
order  to  stay  the  proceedings  upon  the  Judgment,  the  sureties  must  also  Jus- 
tify in  double  the  amount  ($250)  required  to  be  inserted  in  the  tmdertaking  to 
cover  the  costs  of  the  appeal  {Nevoton  v.  Harris,  1  Code  Rep.  N.  8. 191 ;  8  Barb. 
806 ;  Hoppock  v.  CottrrM,  13  How.  461). 

K  The  tmdertaking  only  extends  to  the  case  of  an  affirmance  of  the  Judg- 
ment, and  the  sureties  are  not  liable  on  the  dismissal  of  the  appeal  ( Wai9on  v. 
Husson,  1  Duer,  242 ;  affirmed  on  appeal,  Drummond  v.  Huston,  4  Keman,  60) 
.Sees  335. 


Digitized  by 


Google 


662  AFPBAL  TO  00T7ST  OF  AFPKAL8.  [§  835» 

a,  "Perfecting  an  appeal  from  a  Jndgment  at  spedal  term  to  the  general 
term,  or  from  a  Judgment  of  affirmance  by  the  general  term  to  the  court  of 
appeals,  by  giving  such  an  undertaking  as  stays  all  ftirther  proceedings  in  the 
court  below  upon  the  judgment  appealed  from,  neither  diyests  the  lien  of 
either  of  the  judgments  appealed  ftt)m,  nor  discharges  the  sureties  on  the  ap- 
peal first  taken  from  the  special  to  the  general  term "  {Parsons  v.  TVaws,  2 
Duer,  662).  Therefore,  where,  on  an  appeal  from  a  i!\d^ent  at  special  term 
to  the  general  term,  a  sum  of  money  was  deposited  in  lieu  of  an  undertaking 
to  stay  proceedings  on  the  judgment,  the  Judgment  was  affirmed  at  the  gen- 
eral term,  and  an  appeal  was  taken  to  the  court  of  appeals,  and  perfected  by 
giving  an  undertaking  to  stay  proceedings  on  the  Judgment,  the  appellant 
will  not  be  allowed  to  withdraw  the  sum  deposited  on  the  appeal  to  the  gen- 
eral term.  {lb.)  And  where,  pending  the  appeal,  the  money  deposited  is 
lost  without  any  act  of  the  respondent,  the  loss  as  between  the  respondent 
and  appellant  &lls  on  the  latter  {Parstmi  v.  Travis,  5  Duer,  650).    See,  Ittfra. 

b.  A  defendant  appealed  to  the  court  of  appeals  from  a  decision  of  the  gen- 
eral term,  afflrmhiff  an  order  denjring  his  motion  to  vacate  a  Judgment 
agahist  him.  He  filed  an  uiidertaking  m  the  sum  of  |250  for  costs  and  dama- 
ges ;  held  that  the  appeal  was  not  per  se  a  stay  of  proceedings,  but  that  it  waa 
m  the  discretion  of  the  court  below  to  grant  a  stay  in  such  a  case  (Tian  v. 
OnrikiAan,  8  Abb.  69 ;  FMl  v.  David,  8  Abb.  885). 


§  335.  [284.]  (Am'd  1869, 1862, 1863.)  Eadsting  suits.  Onjudg- 
mentfor  money :  security  to  stay  execution.  Sureties  heooming^ 
insolvent.    Deposit  in  lieu  of  undertaking. 

If  the  appeal  be  from  a  judgment  directing  the  payment  of 
money,  it  shall  not  stay  the  execution  of  the  judgment,  unless 
a  written  undertaking  be  executed  on  tlie  part  of  the  appellant, 
by  at  least  two  sureties,  to  the  effect,  that  if  the  judgment  apn 
pealed  from  or  any  part  thereof  be  affirmed,  or  the  appeal  be 
dismissed,  the  appellant  will  pay  tl\e  amount  directed  to  be 
paid  by  the  judgment,  or  the  part  of  such  amount  as  to  which 
the  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part, 
and  all  damages  which  shall  be  awarded  against  the  appellant 
upon  the  appeal.  Whenever  it  shall  be  made  satisfactorily  to 
appear  to  the  court  that  since  the  execution  of  the  undertaking 
the  sureties  have  become  insolvent,  the  court  may,  by  rule  or 
order,  require  the  appellant  to  execute,  file  and  serve  a  new 
undertaking  as  above  ;  and  in  case  of  neglect  to  execute  such 
undertaking  within  twenty  days  after  the  service  of  a  copy  of 
the  rule  or  order  requiring  such  new  undertaking,  the  appeal 
may,  on  motion  to  the  court,  be  dismissed  with  costs.  When- 
ever it  shall  be  necessary  for  a  party  to  any  action  or  proceed- 
ing to  give  a  bond  or  an  undertaking,  with  surety  or  sureties, 
he  may  in  lieu  thereof  deposit  with  the  officer,  or  into  court,  a» 
the  case  may  require,  money,  to  the  amount  for  which  such 
bond  or  undertaking  is  to  be  given.     The  court  in  which  such 
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actioD  or  proceeding  is  pending  may  direct  what  disposition 
shall  be  made  of  such  money,  pending  the  action  or  proceed- 
ing. In  any  case  where,  by  this  section,  the  money  is  to  be 
deposited  with  an  officer,  a  judge  of  the  court,  at  special  term 
or  at  chambers,  upon  th  e  application  of  either  party,  may,  be- 
fore such  deposit  is  made,  order  it  to  be  deposited  in  court  in- 
stead  of  with  such  officer ;  and  a  deposit  made  pursuant  to 
such  order,  shall  be  of  the  same  effect  as  if  made  with  such 
officer. 

€u  Stay  of  prooeedkiei.— The  undertakiiig  required  by  this  section  must  be 
filed  and  served  with  the  notice  of  appeal  and  not  afterwards.  An  under- 
taking pursuant  to  this  section  filed  after  the  appeal  has  been  perfected^will 
not  operate  as  a  stay  of  proceedings  (N,  T.  Gent,  Im.  Oo.  y.  Saffordy  10  now. 
344).    See  g  840,  and  7k>^ 

h.  Where  the  undertaking  to  stay  proceeding  is  irregular,  but  not  void,  the 
respondent  cannot  disregard  the  stay,  but  should  move  to  set  aside  the  under- 
talong  {pcafU  v.  Wamtfr,  18  Abb.  471). 

c  An  appellant  who  has  given  an  undertaking  intending  to  stay  the  proceed- 
ings, but  insufficient  for  that  purpose,  may  under  section  8S7  be  allowed  time 
to  file  a  ftmher  undertaking  {Sternharu  v.  QchvMdi,  5  Abb.  66). 

d  On  an  appeal  to  the  court  of  appeals  from  an  order  of  the  general  term 
granting  a  new  trial,  an  undertaking  in  $2($0,  under  section  834,  does  not  stay 
TOOceedmgB  in  the  order  in  the  court  below.  To  obtain  a  stay  a  motion  must 
be  made  in  the  court  below  {MtMahon  v.  AUm,  22  How.  198;  Fottem  v.  Nai 
Loan.  Fund,  10  id.  515 ;  Tiers  v.  Camahan,  2  Abb.  69). 

e.  All  proceedings  6n  &  judgment  ordering  a  new  trial  and  awarding  restltu 
tion  are  stayed  by  an  appeal,  and  the  giving  an  undertaking  as  prescribed  by 
§g  384, 385,  for  an  amount  sufficient  to  cover  the  amount  adjudged  to  be  re- 
stored, and  costs  {BritUm  v.  PhiUips,  17  Abb.  88) ;  but  where  the  restitution  is 
ordered  by  order  apart  from  and  subsequent  to  the  Judgment,  then  an  appeal 
from  the  judgment  would  not  stay  procee  dings  on  such  order.    {Id.) 

f.  A  Judgment  directing  the  payment  of  money  out  of  a  Aind  in  court,  is 
not  a  Judgment  directing  the  payment  of  money  within  this  section  {Qtirtiit  v. 
LecmU,  I  Abb.  274;  lOHow.  481). 

g.  The  undertaking  should  state  the  amount  of  the  Judgment  appealed  from 
{Ha/nrie  v.  Bennett,  2  Ck>de  Rep.  28).    See  section  889. 

A.  Sureties  beooming  insolvent— The  provision  as  to  sureties  becoming 
insolvent  does  not  apply  to  the  case  of  sureties  in  an  undertaking  given  to 
secure  a  judgment  as  a  condition  of  opening  a  defitult  (Eiseman  v.  Swan,  11 
Abb.  112). 

i.  Before  the  power  was  conferred  b^  this  section  the  court  could  not  order 
a  new  undertaking  because  the  sureties  in  the  first  had  became  insolvent 
(WiUeU  V.  Stringer,  15  How.  810.) 

j.  Aotton  on  undertaking.  Extent  of  liability  of  sureties.— The  provis- 
ion as  to  actions  on  undertakes,  &c.,  applies  only  to  the  class  of  undertakings 
specified ;  it  does  not  apply  to  a  oond  or  agreement  to  be  answerable  for  a  Judg- 
ment (Bice  V.  WhUloek,  16  Abb.  225). 

k.  The  provision  prohibiting  actions  on  undertakings  pending  an  appeal  is 
retrospective  (Wdfldd  v.  MaMn,  16  Abb.  221). 

I  On  affirmance  of  a  Judgment  the  sureties  on  the  appeal  become  liable, 
and  no  leave  of  the  court  is  neccessary  before  suing  on  the  undertaking  (if.  i. 
Gent,  Im,  Co.  v.  Nat.  Pro.  Ins.  Oo.  10  How.  844) ;  nor  is  it  necessary  to  take 
the  Ulndertaking  off  the  file  of  the  court    (Id,) 
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a.  The  sureties  on  an  appeal  from  an  orcler  made  at  a  special  term  of  the 
supreme  conrt  which  was  reversed  at  general  term,. are  not  thereby  dis-. 
charged,  but  are  liable  upon  the  afiSrmance  of  the  first  order,  by  the  court  of 
appeals,  on  an  appeal  to  which  they  were  strangers.  It  is  immaterial  that  the 
iadgment  of  the  court  of  appeals  was  made  me  Judgment  of  the  supreme 
court  at  a  special  and  not  at  a  general  term  {BMnaon  y.  PUmptaiiy  35  jV.  Y. 
484). 

b.  Where  the  Judgment  is  affirmed  in  part  and  reversed  in  part,  the  sure- 
ties on  the  appeal  are  liable  to  the  extent  of  the  reversal  (Seacord  v.  Morgan. 
17  How.  394). 

c.  An  order  to  execute  a  new  undertaking  not  complied  with  does  not  exon- 
erate the  sureties  in  the  undertaking  already  executed  {Jmoett  v.  Oran$  13 
Abb.  97.) 

d.  Letting  in  anretias  to  defend. — Sureties  may  be  let  in  to  defend  on .  tl^e 
merits  in  the  place  of  their  principal  even  after  a  Judgment  against  him  {Jeuh 
eU  V.  OrofM,  13  Abb.  97). 


§  336.  [285.1  (Am'd  1849.)  Expiating  mits.  If  judgment 
be  to  deldver  documents,  Ac,^  they  must  he  deposited. 

If  the  judgment  appealed  from  direct  the  assignment  oi 
delivery  of  documents,  or  personal  property,  the  execution  oi 
the  judgment  shall  not  be  stayed  by  appeal,  unless  the. things 
required  to  be  assigned  or  delivered  be  brought  into  court,  or 
placed  in  the  custody  of  such  oflBicer  or  receiver  as  the  court 
shall  appoint,  or  unless  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  ^nd  in  such 
amount  as  the  court,  or  a  judge  thereof,  or  county  judge,  shall 
direct,  to  the  effect  that  the  appellant  will  obey  the  order  of 
the  appellate  court  upon  the^  appeal. 

§  337.  [286.]  Moisting  suits.  If  to  execute  conveyance^  %t 
must  he  executed  and  deposited. 

If  the  judgment  appealed  from  direct  the  execution  of  a  con- 
veyance or  other  instrument,  the  execution  of  the  judgment 
shall  not  be  stayed  by  the  appeal  until  the  instrument  shall 
have  been  executed  and  deposited  with'  the  clerk  vnth  whom 
the  judgment  is  entered,  to  abide  the  judgment  of  the  appel- 
late court. 

6.  Upon  an  appeal  from  a  Judgment  directing  the  execution  of  an  instru- 
ment, the  proceemn^  can  be  stayed  only  by  me  execution  and  deposit  of 
such  instrument,  aud  by  giving  the  security  required  by  section  384  (Waring 
V.  Ay^reB,  12  Abb.  112). 

/.  A  deed  of  land  was  deposited  with  a  clerk  in  chancery  for  the  purpose  of 
staying  proceedings  on  a  decree  for  specific  performance,  and  was  lost.  The 
decree  was  afterwards  affirmed,— held  that  the  appellant  was  bound  to  execute 
a  new  deed  ( WarraU  v.  Munn,  17  N.  Y.  475). 
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§  338.  [287.]  EanBting  auUa.  Seotrntyy  where  judgment  u 
to  deliver  recU  property  or  far  a  sale  of  mortgaged  premises. 

K  the  judgment  appealed  from  direct  the  sale  or  delivery  ot 
poesession  of  real  property  the  execution  of  the  same  shall 
not  be  stayed,  unless  a  written  undertaking  be  executed  on  the 
part  of  the  appellant,  with  two  sureties,  to  the  effect  that  dur- 
ing the  poesession  of  such  property  by  the  appellant,  he  will 
not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property,  from  the  time  of  the  ap- 
peal until  the  delivery  of  possession  thereof,  pursuant  to  the 
judgment,  not  exceeding  a  sum  to  be  fixed  by  a  judge  of  the 
court  by  which  judgment  was  rendered,  and  which  shall  be 
specified  in  the  undertaking.  When  the  judgment  is  for  the 
sale  of  mortgaged  premises,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  shall  also  provide  for 
the  payment  of  such  deficiency. 

a.  Where  the  judgment  directs  the  sale  of  real  estate,  the  court  has  no  dis- 
cretionary power,  unless  the  appellant  be  an  executor,  administrator,  trustee, 
or  other  person  acting  in  another's  right,  to  limit  the  amount  of  security  ( Watt ' 
V.  Fa«,  15  Abb.  867, 7w<tf.    See  §839). 

b.  On  an  appeal  from  a  judgment  for  a  sale  of  mortga^  premises,  the  appel- 
lant gave  an  undertaking  pursuant  to  section  884,  and  it  was  held  effectual  to 
permit  the  i^peal,  but  not  to  stay  proceedings  (F\reman'$  In$.  Go.  of  Albany  y. 
Bayy  2  Code  Kep.  8).    See  section  889. 


§  839.  [288.]  (Am'd  1849, 1851.)  Existing  suits.  Stay  of 
prooeedvngSy  wpon  seowrity  gwen.  When  court  may  dispense 
vovth  security. 

Whenever  an  appeal  is  perfected  as  provided  by  sections 
335,  336,  337,  and  388,  it  stays  ail  further  proceedings  in  the 
court  below,  upon  the  judgment  appealed  from,  or  upon  the 
matter  embraced  therein  ;-  but  the  court  below  may  proceed 
upon  any  other  matter  included  in  the  action,  and  not  afiected 
by  the  juxlgment  appealed  from.  And  the  court  below  may  in 
its  discretion,  dispense  with  or  limit  the  security  required  by 
sections  three  hundred  and  thirty-five,  three  hundred  and 
thirty-six,  and  three  hundred  and  thirty-eight,  when  the  appel- 
lant is  an  executor,  administrator,  trustee,  or  other  person  act- 
ing in  another's  right ;  and  may  also  limit  such  security  to 
an  amount  not  less  than  fifty  thousand  dollars,  in  the  cases 
mentioned   in   sections   three   hundred  and  thirty-six,  three 


Digitized  by 


Google 


666  APPEAL  TO  OOUBT  OF  A^VBJOS.  [§  S40. 

hundred  and  thirtj-Beven,  and  three  hundred  and  thirty-eight, 
where  it  would  otherwise,  according  to  those  sections,  exceed 
that  sum. 

a.  An  appeal  is  "  perfected  "  when  the  proper  undertaking,  with  an  affidavit 
of  the  sureties,  has  been  executed,  and  notice  of  the  app^  h^  been  seryed 
on  the  adverse  party,  and  on  the  clerk  with  whom  the  judgment  or  order  is 
entered ;  and  the  twenty  days  under  Rule  2,  and  the  forty  dajrs  under  Rule  7, 
commence  running  from  that  time  {Thom/pwn.  v.  EUmclwrd^  4  How.  310). 

h.  An  appeal  from  the  judement  to  the  general  .term,  though  accompanied 
with  the  proper  undertaking  tor  the  payment  of  the  judgment  and  the  costs 
of  the  appeal,  does  not,  per  m^  supersede  an  execution  previously  issued  and 
levied  on  personal  property  {Oook  v.  Dich&noriy  1  Duer,  679).    See  Ittfra. 

e.  In  construing  a  similar  provision  in  Mississippi  the  court  said,  ^  An  exe- 
cutor is  entitled  to  an  appeal  without  surety,  when  the  judgment  is  to  affect 
only  the  assets  in  his  hands ;  alitery  where  he  is  in  a  situation  in  which  a  per- 
sonal judgment  can  be  rendered*  against  him  "  ( Ward  v.  Ameriean  Oohrmatwn 
8oe.,  4  Sme.&'M..  ^70  ;,8e(atY.8earieB,  lib.  tm;  Liimey  v.  J9aflt(iay,  8  Ran.  1. 
See  note  to  section  817). 

d  On  an  appeal  by  executors  a  statement  of  the  want  of  assets  sufficient  to  pay 
the  judgment,  would  no  doubt  be  regarded  as  a  good  reason  why  the  security 
should  be  limited,  at  least  to  the  amount  of  assets  disclosed  wplicable  to  Uie 
payment  of  the  judgment  appealed  fit>m  (M%a$  v.  Forbes^  13  How.  466) ;  and 
this  would  be  the  case  as  well  on  an,  appeal  to  the  general  term  as  on  an  appeal 
to  the  court  of  appeals.    (Id.) 

e.  Wh^^,  lEifter  an  execution  has  been  levied  the  defendant  ^peals  to  the 
court  of  appeals,  and  gives  the  security  required  for  a  stay  of  execution  on  the 
judgment,  it  does  not  remove  the  lien  of  the  execution.  The  proceeding  on 
the  execution  is  suspended  until  the  decision  of  the  appelate  court  If  the 
appeal  is  dismissed  or  the  judgment  affirmed,  the  respondent  is  entitled  to 
resume  proceedings  on  his  execution  and  wiU  have  priority  over  a  subsequent 
execution  (Be  Berry ^  36  Barb.  55).    See  mpray  and  note  to  §  857. 

/.  The  effect  of  giving  security  is  merely  to  stay  proceedings  on  the  judg- 
ment ;  it  discharges  nothmg,  but  merely  stops  the  ju<%ment  creditor  where  he 
was  at  the  time  of  giving  security.  It  ^ves  the  court  no  authoritj^  to  vacate 
any  proceeding,  or  rSease  any  risht  previously  acquired,  and  therefore  where 
an  execution  luid  been  levied  before  the  requisite  undertaking  ta  stay  proceed- 
ings had  been  given,  the  court  refused  to  supersede  such  execution  (BaMone 
V.  Jr<wTM,9Abb.313). 

g.  The  taking  an  appeal  and  giving  security  to  stay,  do  not,  per  m,  (^>eirate 
to  discharge  a  previous  levy,  nor  supersede  an  execution  issued  before  the 
appeal  was  taken  (Strieker  v.  Wakerthany  13  Abb.  85).  But  where  such  an  ap^ 
peal  is  taken  in  good  fkith  and  ample  security  given,  the  court  wiU  ordinarily 
supersede  a  previous  execution  and  discharge  a  previous  levy.    (Id.) 

h.  The  giving  an  undertaking  with  security  sufficient  to  stav  the  proceed- 
ings, is  not  a  defence  to  an  action  previouslv  commenoed  on  the  undertaking 
fiiven  on  the  appeal  to  the  general  term  (BurraU  v.  VanderbiU^  6  Abb.  70 ;  1 
Bosw.  687).  But  semble,  the  defendant  might  on  motion  obtain  a  stay  of  the 
proceedings  in  such  action  until  the  decision  on  the  appeal  (see  Van  Vleeek  y, 
(Jlark,  34  How.  190 ;  and  see  now  section  848). 

See  note  to  §  888. 


§  340.    [289.]    (Am'd  1849.)     EsoisUng  mite.     Undertah- 
inffs  may  he  in  one  instrument  or  several. 
The  undertakings  prescribed  by  sections  884,  885,  886  and 
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388,  maj  be  in  one  instrnment  or  seyeral,  at  the  option  of  the 
appellant ;  and  a  copy,  inclnding  the  names  and  ^-esidence  of 
the  sureties,  must  be  served  on  the  adverse  party  with  the 
notice  of  appeal,  unless  a  deposit  is  made  as  provided  in  sec- 
tion 384,  and  notice  thereof  given. 

a.  This  section  in  terms  requires  copies  of  aU  undertakings  necessary ;  and 
which  the  appellant  intends  to  give^to  be  served  with  the  notice  of  appeal, 
and,  therefore,  where  the.  notice  of  appeal  was  given  on  the  7th  of  Angust, 
and  an  undertaking  under  section  834  filed  at  the  same  time,  and  on  the  4th  of 
September  following,  an  undertaking,  pursuant  to  section  886  was  filed,  it  was 
held,  that  it  should  nave  been  filed  wiui  the  notice  of  appeal,  and  as  it  was 
not,  it  did  not  stay  the  proceedings  (N,  T.  OerUral  Ins,  uo.  v.  aafford,  10  How. 
844;  Oaahman  v.  Marine,  18  id,  402;  SmUh  v.  He&rmanee,  18  ttf.  261 ;  and  see 
MmY^Thunbttyll  id,  129). 

b.  But  if  it  be  shown  that  the  omitting  to  file  the  undertaking  when  notice 
of  appeal  was  served,  was  the  result  of  accident,  the  court  has  power  to  rectiQr 
the  mistake,  and  stay  the  proceedings,  under  section  827  {If.  i.  OefUral  Im. 
Co.  V.  Safford,  supra). 

c  The  court  will  impose  costs  for  any  disregard  of  this  secticm  (Beath  y. 
StnUhworth,  1  Code  Rep.  99;  6  Barb.  178). 


§  341.  [290.]  (Am'd  1849.)  Edstmg  suits.  Sureties,  to 
justify. 

An  undertaking  upon  an  appeal  shall  be  of  no  effect,  nnless 
it  be  accompanied  by  the  affidavit  of  the  sureties,  that  they 
are  each  worth  double  the  amount  specified  therein.  The  re- 
spondent may,  however,  except  to  the  sufficiency  of  the  sure- 
ties, within  ten  days  after  notice  of  the  appeal ;  and  unless  they 
or  other  sureties  justify  before  a  judge  of  the  court  below,  or  a 
county  judge,  as  prescribed  by  sections  195  and  196,  within 
ten  days  thereafter,  the  appeal  shall  be  regarded  as  if  no  un- 
dertaking had  been  given.  The  justification  shall  be  upon  a 
notice  of  not  less  than  five  days. 

d  Where  the  notice  of  justifying  is  served  by  mail,  it  must  be  double  time, 
or  ten  days  {Dreader  v.  Brook$y  5  How.  75).  Thus,  where  the  respondent  on 
the  St!h  of  June  served  by  mail  a  notice  of  exception,  which  was  received  by 
the  appellant  on  the  10th  of  June,  the  appellant  on  the  same  day  (the  10th) 
gave  notice  bv  mail  that  the  sureties  woula  Justify  on  the  17th ;  and  the  sure- 
ties did  Justiiy  on  that  day.  The  court  on  motion,  held  that  the  appellant 
was  irregular,  but,  on  eround  being  shown  therefor,  extended  the  time  for  the 
sureties  to  justify.    {Id) 

e.  The  sureties  need  only  justify  to  double  the  amount  of  the  judgment 
(Bkh  V.  Beekman,  2  Code  Rep.  63). 

/.  The  exception  should  be  to  the  **  sureties,**  not  to  the  undertaking  {Tounff 
V.  CWBy,  2  Code  Rep.  S8). 

o.  A  notice  of  exception  to  sureties  served  within  ten  days  after  the  mider- 
taidng  iBjOedy  is  in  tmie  although  more  Uian  ten  days  have  elapsed  since  ser- 
vice  of  a  copy  of  the  undertaung  and  notice  of  appeal  on  the  respondent 
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{WebiterY.  Stephsns,  8  Abb.  337;  5  Duer,  680).  Thus,  where  the  notice  of 
appeal  and  cooy  undertaldng  was  served  on  August  18,  bat  the  undertaking 
was  not  filed  until  September  13,  and  on  September  16  the  respondent  served 
notice  of  exception,— held  that  he  was  in  tima    (Id). 

a.  May  the  appellant's  attorney  be  a  surety?  (StudioeU  y.  Palmer ^  5  Paige, 
57).  Where  the  sureties  named  in  a  bond  given  on  a  writ  of  error  were 
excepted  to,  fidled  to  Justify,  and  the  writ  of  error  was  in  consequence 
superseded,  it  was  held  that  the  sureties  were  dischiurged  (Ward  v.  ams,  1 
Code  Rep.  K.  S.  266). 

5.  On  an  application  for  justification  of  sureties  on  an  appeal,  the  merits  of 
the  appeal  will  not  be  considered  (Bradky  v.  JJofl,  1  CaL  K.  199). 

c.  Where  sureties  on  appeal  Justified  on  notice  to  the  respondent's  attorneys, 
who  reftised  to  attend  the  justification,  because  the  hour  for  which  notice  was 

§iven  was  TOne  by  (the  dela^  being  excused),  held,  on  an  affidavit  of  the  respon- 
ent  that  &e  sureties  were  irresponsible,  that  he  was  entitled  to  an  order  of 
dismissal  of  the  appeal,  unless  the  appellant  served  a  new  notice  of  justifica- 
tion and  the  sureties  justified  anew  in  pursuance  of  such  notice,  or  unless  new 
sureties  should  be  substituted  who  should  justify  (Eses  v.  8nem^  8  How.  185). 

d.  The  benefit  of  an  ^ception,  duly  taken  to  sureties  on  an  appeal  is  waived 
by  the  failure  of  the  respondent  to  attend  the  officer  before  whom  the  notice  of 
justification  is  given,  although  the  sureties  also  &il  to  attend.  The  party 
excepting  is  the  actor  in  the  proceeding,  and  no  stepis  necessary  to  be  taken 
except  on  his  requisition  (Ballard  v.  Wulardy  18  N.  Y .  491). 

e.  When  the  sureties  in  an  undertaking  fiiil  to  justify,  the  notice  of  appeal 
and  all  proceedings  on  the  appeal  fall  thK>ugh,  and  the  parties  are  in  the  same 
condition  as  though  no  appeal  had  been  ts&en  (Kdaey  v.  Campbell^  88  Barb. 
288 ;  14  Abb.  868 ;  Ghan&erlain  v.  Dempaey,  18  Abb.  421 ;  33  How.  856). 

/.  Under  an  order  made  on  the  rejection  of  proposed  sureties,  granting  the 
appellant  ten  days'  time  tb  file  a  new  undertaking  with  new  sureties,  and 
staying  all  proceedings  on  .the  part  of  the  respondent  during  said  ten  days,  the 
appellant  must  not  onljr  file  a  new  undertaking,  but  procure  the  justification 
of  his  sureties  within  said  ten  days.  The  respondent  need  not  except  to  such 
new  sureties.  Such  new  undertaking  does  not  operate  as  a  stay  .until  the 
sureties  justify  (Chamberlain  v.  Demp$ey,  18  Abb.  431 ;  33  How.  856). 


§  342.  [291.]  (Am'd  1849.)  Misting  suits.  Perishable 
property  may  he  soldy  notwUhstamding  appeal. 

In  the  cases  not  provided  for  in  sections  335,  336,  337,  338, 
and  339,  the  perfecting  of  an  appeal,  by  giving  the  undertaking 
mentioned  in  section  334,  shall  stay  proceedings  in  the  court 
below  upon  the  judgment  appealed  from,  except  that  where  it 
directs  the  sale  of  perishable  property,  the  court  below  may 
order  the  property  to  be  sold,  and  the  proceeds  thereof  to  be 
deposited  or  invested,  to  abide  the  judgment  of  the  appellate 
court. 

g.  Where  a  surrogate's  decree  is  appealed  from  to  the  supreme  court,  and 
the  decision  of  the  supreme  court  is  appealed  from  to  the  court  of  appeals, 
'the  surrontte's  oo^rt  is  the  court  below,  within  the  meaning  of  this  section 
(Aium,  8  uode  Rep.  69). 

Seeoni^,  p.  438,tf. 

A.  On  an  appealto  the  court  of  appeals  fit>m  a  judgment  awarding  a  peremp- 
tory mandamus,  the  giving  an  undertaking  pursuant  to  section  8§4  stays  all 
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Airiher  proceedings  in  the  court  below  (The  People  y.  ComnCre  cf  Bighwofye  cf 
MiUon,  25  How.  2i?7). 

a.  On  an  appeal  from  a  jadffment  awarding  plaintiff  a  perpetual  Injunction 
against  certain  acts  by  the  defendant,  an  undertaking  porsoant  to  section  834 
operates  as  a  stay  of  all  proceedings  upon  the  Judgment  {Howe  y.  Searing,  6 
Boew.  684). 

b.  An  application  to  punish  the  defendant  for  a  violation  of  said  iniunction 
is  a  proccSedin^  on  the  judgment,  and  is  stayed  by  such  an  appeal  (Id.) ;  but 
the  Injunction  is  not  yacat^.    (Id,) 

c.  On  appeal  from  a  Judgment  direcUng  the  delivery  of  personal  pn»erty, 
such  as  will  depreciate  by  time  and  use,  the  court  wiU  not  order  a  stay  of  pro- 
ceedings or  an  undertaking  to  obey  the  order  of  the  court  upon  the  appeal,  but 
will  require  the  respondent  to  be  mdemnifled  against  loss  by  the  depreciation 
of  the  iMToperty  (Bead  v.  Flatter,  11  Abb.  418). 


^  §  843.  [292.]    JStisting  suits.     Undertaking  must  he  filed. 

The  undertaking  must  be  filed  with  the  clerk  with  whom 
the  judgment  or  order  appealed  from  was  entered. 

*  AvMnSeA^See  Appendim. 
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Chaftsb   in. 
Appeal  to  the  Supreme  Court /ram  an  inferior  Court. 

9aeaov  9144.  Appeal,  in  what  casea. 

845.  Security  must  be  given  as  npon  appeal  to  court  of  i4>pea]i. 

846.  Appeals,  where  heard. 

847.  Judgment  on  appeal,  where  entered  and  docketed. 

§  844.  I  393.]  ( Am'd  1849,  1858,  1860.)  Emeting  euits. 
Appeal^  in  what  cases. 

An  appeal  may  be  taken  to  the  supreme  court,  from  the 
judgment  rendered  by  a  county  court,  or  by  the  mayors'  courts 
or  the  recorders'  courts  of  cities. 

An  appeal  also  may  be  taken  to  the  supreme  court  from  any 
order  affecting  a  substantial  right,  made  by  a  county  court,  or 
a  county  judge,  in  any  action  or  proceeding,  and  such  appeal 
shall  be  heard  on  a  copy  of  the  papers  on  which  the  order  ap- 
pealed from  was  made. 

6.  Upon  an  appeal  from  an  inferior  court  to  the  supreme  court  under  this 
section,  the  supreme  court  possesses  no  other  powers  than  formerly  upon  writ 
of  error.  Accordingly  upon  an  appeal  from  a  mayoi's  court  to  the  supreme 
court,  the  latter  cannot  reyerse  the  judgment,  because  the  Jury  have  given 
exoessiye  damages;  such  errors  are  to  be  corrected  in  the  court  Mow 
{ThwHtery.  Towrnnd,"^  N.  T.  517;  and  see  Lynch  r.  MeBeih,  7  How.  118; 
Ihrr  ▼.  Birge,  5  How.  833 ;  8  Barb.  851). 

/.  Appeal  lies  to  the  supreme  court  from  orders  made  before  judgment  in 
actions  m  the  city  court  of  Brooklyn,  when  such  orders  involye  the  merits  and 
will  necessarily  idBTect  the  judgment  to  be  rendered  {Moore  y.  Woody  19  How. 
405). 

^.  On  an  appeal  from  the  city  court  of  Brooklyn,  the  supreme  court  may 
order  a  new  trial  {Von Latham  y.  Botoan,  17  Abb.  288). 

h.  The  granting  a  new  trial  hi  a  suit  before  a  Justice  of  the  peace,  under  sec- 
tion 866  of  the  C^e  is  a  matter  of  discretion,  and  where  the  county  court  has 
denied  a  new  trial  except  upon  terms,  the  supreme  court  cannot  review  the 
order  {Waeety.  TTOw,  24  How.  685). 

i.  The  supreme  court  can  review  only  Judsinents  actually  made  after  hearing 
the  parties  in  the  county  court  (Xynoa  v.  MeBeth.  7  How.  11^  ;  and  cannot 
review  a  judgment  by  defeult  {Dorr  v.  Birdge,  8  Barb.  861 ;  5  How.  828) ;  nor 
a  Jud^ent  entered  by  stipulation,  and  to  enable  the  party  to  appeal,  before 
the  disposal  of  all  the  issues  on  the  record  {Ptrkim  v.  /'brnAam,  lO  How.  120). 
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§  345.  [294.]  Eaoisting  suits.  Seawrity  must  he  yi/wn^  as 
itpan  ctppecU  to  court  of  appeals. 

Secnrity  mnst  be  given  apon  8uch  appeal,  in  the  same  man- 
ner, and  to  the  same  extent,  as  upon  an  appeal  to  the  court  of 
iq>pealB. 

a.  IlnlesB  security  be  giYon  as  required  by  section  834,  the  appeal  is  inefiect- 


ual.ibr  any  purpose  {Jones  ▼.  Deeksr^  14  Abi 

h.  The  undertaking  must  state  the  residences  of  the  sureties  (Blood  ▼.  Wilder^ 
6HOW.446;  and8eeg840). 


§  346.  [295.]    JSaisting  suits.    Appeals^  where  heard. 

Appeals  in  the  supreme  court  shall  be  heard  at  a  general 
term,  either  in  the  district  embracing  the  county  where  the 
judgment  or  order  appealed  from  was  entered,  or  in  a  county 
adjoining  that  county,  except  that  where  the  judgment  or  order 
was  entered  in  the  city  and  county  of  New  York,  the  appeal 
shall  be  heard  in  the  first  district. 

c.  An  appeal  from  a  surrogate's  court  admitting,  or  revising  to  admit,  a  will 
to  probate  should,  in  the  first  instance,  be  heard  at  general  term  ( WaJtU  y .  Aihm^ 
4  How.  489). 

dL  On  an  appeal  from  an  inferior  court  to  the  supreme  court,  the  date  of 
issue  is  the  day  of  filing  the  judgment  roU  in  the  appellate  court  (Anoii,  3  Ckxie 
Rep.  41). 

-  e.  Appeals  to  the  county  court  which  are  transferred  to  the  supreme  court 
in  pursuance  of  section  81  of  the  act  amending  the  act  in  relation  to  the  Judi- 
daiy,  passed  December  14, 1847,  are  not  such  appeals  as  are  provided  for  by 
section  346  of  the  Code,  and  may  be  heard  and  decided  ai  a  special  term.  Sec- 
tion 346  was  intended  to  provide  for  an  appeal  from  an  inferior  court  to  the 
supreme  court  {Sheldon  v.  Albro,  8  How.  306 ;  and  see  ComnCre  of  Highwaye  of 
SekroepelY.  OewegoPlank  B'd  Oo.,7id.H). 

See  onto,  p.  41. 


§347.  [296.]  (Am'd  1849.)  Boisting  sidte.  Judgment  on  ap- 
peal j  where  entered  amd  docketed. 

Judgment  upon  the  appeal  shall  be  entered  and  docketed 
with  the  clerk  in  whose  office  the  judgment  roll  is  filed. 
When  the  appeal  is  heard  in  a  county  other  than  that  where 
the  judgment  roll  is  filed,  or  is  not  from  a  judgment  of  a  county 
court,  the  judgment  upon  the  appeal  shall  be  certified  to  the 
clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed. 

/.  This  section  authorizes  the  entiy  of  a  new  Judgment  on  the  appeal  to  the 

supreme  court  {Eno  v.  Orodhey  6  How.  462).  i 

g.  In  all  cases  of  appeal  from  the  circuit,  the  Judgment  on  the  appeal  should 
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be  certified  by  the  clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed  {Andrews  y.  Durant,  6  How.  191).  Where  the  defendants  entered 
judgment  as  of  a  nonsuit,  and  filed  the  roll  in  Ulster  county,  where  the  venue 
was  laid,  and  on  appeal  to  the  general  term  at  Albany,  Judgment  was  affirmed, 
and  the  defendant  entered  judgment,  and  filed  another  roll  in  Albany  county, 
— it  was  held  that  the  latter  Judgment  was  irregular,    (lb,) 

a.  Where  the  appeal  is  on  the  ground  that  the  court  below  has  no  Jurisdio- 
tion  and  ^e  juogment  is  revmed  on  that  ground,  the  reversal  may  be 
with  costs  {QhrmXey  y.  MelrUofih^  d2  Barb.  d71 ;  and  see  anU,  p.  685,  /). 


{ 
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Chaptbb  IV. 

Appeals  in  the  Supreme  CovH^  and  the  Superior  Court  and 
Oowrt  of  Common  Pleas  qf  the  city  of  N&w  Tork^  from  a 
single  judge  to  the  general  term. 

Sbohoh  848.    Appeals  from  drcuit  and  special  term  to  same  court  in 
general  term.    Security  on  appeals.    Action  on  under- 
taking. 
840.    Appeab  from  orders  at  special  term. 
860.    Appeals  from  orders  at  chambers. 

§  348.  [297.]  (Am'd  1849,  1851,  1852,  1859,  1862.)  Ap- 
peals from  drcwU  amd  special  term  to  sa/me  covH  in  gen- 
eral term.    Security  on  Appeal.    Adrian  on  undertaking. 

In  the  supreme  court,  the  superior  court  of  the  city  of  New 
York,  and  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  an  appeal  upon  the  law  may  be  taken  to  the  gen- 
eral term  from  a  judgment  entered  upon  the  report  of  referees 
or  the  direction  of  a  single  judge  of  the  same  court,  in  all  cases, 
and  npon  the  fact  when  the  trial  is  by  the  court  or  referees. 
Such  an  appeal,  however,  does  not  stay  the  proceedings,  unless 
security  be  given  as  upon  an  appeal  to  the  court  of  appeals, 
and  such  security  be  renewed  as  in  cases  required  by  section 
335  on  motion  to  the  court  at  special  term,  or  imless  the  court, 
or  a  judge  tliereof,  so  order,  which  order  may  be  made  upon 
such  terms,  as  to  security,  or  otlierwise,  as  may  be  just,  such 
security  not  to  exceed  the  amount  required  on  an  appeal  to  the 
court  of  appeals.  In  the  supreme  court  the  appeal  must  be 
heard  in  the  same  manner  as  if  it  were  an  appeal  from  an  in- 
ferior court. 

No  action  shall  be  commenced  upon  any  undertaking  given 
or  to  be  given  in  pursuance  of  the  provisions  of  this  section, 
until  ten  days  after  the  service  of  notice  on  the  adverse 
paily  of  the  en^  of  the  order  or  judgment  affirming  the 

48 
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judgment  appealed  from.  And  in  case  an  appeal  has  been  or 
shall  be  taken  to  the  court  of  appeals  from  such  order  or  judg- 
ment of  affirmance,  and  security  given  according  to  law  so  as 
to  stay  the  issuing  ofexecution,  no  action  shall  be  commenced 
or  recovery  had  upon  any  undertaking  given  or  to  be  given  in 
pursuance  of  the  provisions  of  this  section  until  after  the  final 
determination  of  such  appeal. 

d.  Whether  the  decision  on  a  demurrer  should  be  appealed  from  under  thls^ 
section  or  section  349,  depends  on  whether  such  a  decision  is  an  order  or  a 
judgipent,  and  as  to  this  see  note  to  section  400 ;  and  so  of  a  decision  under 
section  247. 

h.  Appeal  from  judgment  on  frivoious  demmrer. — ^When  a  judgment  is 
ordered  for  the  plaintiff  on  a  frivolous  demurrer  to  the  complaint,  and  such 
order  is  affirmea  at  general  term,  and  then  the  plaintiff  enters  his  judgment, 
such  judgment  may  be  appealed  from  to  the  general  term,  and  it  must  be  in 
order  to  have  a  review  in  the  court  of  appeals  {SoUister  Bk.  v.  VaUy  15  N.  Y. 
598 ;  see  ante  p.  458,  A). 

c.  Stay  of  proceedingB.  Security.— The  court  may  make  an  «?  pctrte  or- 
der stayhig  proceedings  on  the  judgment  on  the  report  of  referees,  pending 
an  i^peal  from  such  Uidgment  under  this  section.  But  a  judge  out  ofcourtu 
not  authorized  to  make  such  an  order ;  the  most  he  can  do  is  to  grant  an  order 
to  show  cause,  before  himself  or  some  o^er  judge,  or  some  court,  whv  pro- 
ceedings should  be  staged,  &c.  (8Uam  Navigation  Vo.  v.  fVeed^  8  How.  &)  la 
a  subsequent  case  (OUts  v.  Speniser,  8  How.  171),  held,  that  a  county  judge  had 
power  to  make  an  order  staying  proceedings  upon  a  judgment  entered  qu  a  re- 
port of  referees,  but  not  to  stay  proceedings  on  a  judgment  after  a  verdict ;  that 
the  expression  "unless  the  court  or  a  judge^  thereof  so  order,"  refers  to  the 
court  in  which  the  judgment  appealed  from  was  obtained,  or  a  judge  of  that 
court ;  and  that  a  county  judge  had  no  authority  to  make  an  order  directing 
what  security  should  be  given  in  an  action  in  the  supreme  court. 

d  On  an  iq)peal  to  the  general  term,  from  a  judgment  eiftered  on  the  report 
of  a  referee,  or  at  special  term,  no  security  is  required,  unless  .the  appellant 
desires  a  stay  of  proceedings  (Air«ww  v.  mydam,  4  Abb.  184 ;  Ifiks  v.  Batter- 
$haU,  26  How.  98 ;  Halsey  v.  FUnt,  15  Abb.  867 ;  Kitehing  v.  Diehl,  40  Barb. 
433 ;  Ten  Brouek  v.  Hud9on  Biver  B.  R,  7  How.  187).)  If  he  would  have  pro- 
ceedings stayed  upon  the  judgment,  he  must  either  give  with  his  notice  of  ap 
peal  the  security  required  on  an  appeal  to  the  court  of  appeals,  or  obtain  an 
order  for  a  stay  of  proceedings  from  the  court  or  a  judge  (Niles  v.  BattenhaU, 
26  How.  98 ;  Smith  v.  Hsermance,  18  How.  261 ;  Staring  v.  Janes,  18  How. 
423). 

e.  On  an  appeal  to  the  general  term  the  court  may  order  a  stay  although  no 
undertaking  has  been  filed  (MiOs  v.  1  hursbp^  11  How.  129 ;  and  see  Wright  t. 
DelafiM,  11  How.  465 ;  Staring  v.  Jones,  18  How.  428). 

/.  The  court  may,  if  it  think  fit,  make  the  order  without  requiring  notice  to 
the  adverse  party ;  but  when  the  application  is  made  to  a  judge  out  of  court, 
the  most  he  is  authorized  to  do  is  to  make  an  order  that  the  adverse  party  show 
cause,  before  himself  or  some  other  judge,  or  some  court  having  authority  to 
entertain  the  application,  whv  the  proceedings  should  not  be  stayed  until  the 
case  can  be  heard  and  decided  upon  the  appial,  and  staying  proceedings  in 
the  meantime.  The  last  paragraph  of  the  401st  section  of  the  code  is  as  ap- 
plicable to  such  an  order  as  any  other  {Steam  Ncmgation  Co,  v.  Weed,  8  How. 
50).    And  in  that  case  an  «j  'parte  order  of  a  judge  of  the  supreme  court,  made 


out  of  court,  staying  proceedings  on  the  judgment,  pending  the  appeal,  wias 
set  aside  as  unauthorized.  See  Lottimer  v.  Lord  (4  E.  D.  Smith,  184).  The 
court  refused  a  stay  of  proceedings  on  appeal  where  appellant  had  consented 
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to  accept  respondent's  bond  to  return  the  amount  collected  on  the  Judgment 
if  the  judgment  should  be  reversed  (MiUs  v.  Thur$bif^  11  How.  134). 

a.  Amount  of  security  to  stay  prooeedings  under  this  seotion. — On  an 
appeal  under  this  section,  the  undertaking,  in  order  to  stay  proceedings,  in  the 
amence  of  any  order  on  the  subject,  must  provide  for  the  payment  of  all 
the  costs,  cu  imS  as  the  damages  which  may  be  awarded  against  the  appellant 
on  the  appeal,  not  exceeding  $250 ;  if  the  undertaking  onut  to  provide  *for  the 
damages  on  the  appeal,  it  is  good  so  fieir  as  it  goes,  but  does  not  stay,  the  pro- 
ceedings {phemung  Canal  Bank  v.  Judson,  10  How.  183 ;  EcUsey  y.  FUni.  15 
Abb.  867). 

b.  VTliat  judgments  are  appealable. — The  judgment  from  which  an  appeal 
may  be  taken  to  the  general  term  means  the  same  thing  as  a  jud^ent  from 
which  an  appeal  may  be  taken  to  the  court  of  appals— a  flnS  judgment 
(Lawenee  v.  Fbrmerf  Loan  and  Trust  Co.,  15  How.  57 ;  Ultemois  v.  Seantt, 
8  Abb.  59 ;  MeMahan  v.  AUen,  lid.\\  The  People  v.  Haws,M  Barb.  69 ;  Qr^- 
fin  V.  Cranston^  5  Bosw.  658).  And  therefore  where,  on  the  decision  of  a  cause 
by  the  court,  a  decision  is  made  subject  to  an  accounting,  the  party  ag- 
grieved cannot  appeal  from  the  decision  until  such  accounting  has  been  had. 
lid) 

c.  A  judgment  is  to  be  deemed  entered  by  the  direction  of  a  single  judge 
when  it  is  entered  by  the  clerk  at  the  circuit  upon  the  verdict  of  a  juiy  under 
section  264 ;  from  such  a  judgment  an  appeal  upon  the  law  as  presented  by  et- 
ceptions  may  be  taken  to  the  general  term  without  any  motion  previously 
made  at  special  term  for  a  new  tria)  (Morrison  v.  N,  T.  S  Harlem  R.  E,  Oo.,  ^ 
Barb.  568 ;  Morange  v.  Morris,  12  Abb.  164 ;  82  Barb.  650 ;  Jackson  v.  FasseU, 
12  Abb.  281). 

d.  If  the  general  term  without  objection  from  either  party,  entertain  an  ap- 
peal in  a  case  not  properly  appealable,  their  decision  on  such  appeal  is  bhidii^ 
on  the  parties  (Uflvemois  v.  LBavitt,  8  Abb.  59 ;  Griffin  v.  Oranston^  5  Bosw. 
658). 

e.  There  can  be  no  appeal  in  the  first  instance  to  the  general  term  on  a 
question  of  &ct  only.  A  motion  for  a  new  trial  must  first  be  made  at  the  spe- 
dal  term  {OoUinsY.  Albany  d»,  B,  R  Cb.,  5  How.  485;  Lobaeh  v.  Botehhiss,  17 
Abb.  88). 

/.  Properly  there  can  be  no  appeal  to  the  general  term  from  a  judgment  at 
special  term  deddmg  the  matters  in  issue  and  ordering  a  reference  to  ts^e  ail 
account,  untH  after  such  reference  has  been  terminated  and  a  final  judgment 
entered  {Griffin  v.  Cranston,  5  Bosw.  658). 

g.  A  judgment  is  deemed  entered  by  the  direction  of  a  single  judge  when  it 
is  entered  by  the  clerk  at  the  circuit,  upon  the  verdict  of  a  jury,  pursuant  to 
section  26i\Morrison  v.  New  Haven  &  i2.  C^.,  82  Barb.  568;  Morange  v.  Morris.  • 
82  Barb.  650). 

h.  Appeal  from  judgment  for  want  of  an  answer. — Semble,  there  can- 
not b^  an  appeal  from  a  judgment  for  want  of  an  answer  (Jones  v.  Kw,  1  Code 
Rep.  119 ;  Pope  v.  Dinsmore,  8  Abb.  429 ;  29  Barb.  867 ;  Stewart  v.  Mortmy  8 
Abb.  429, 7k>te  /  see,  however,  Baynor  v.  Clark,  8  id.  280 ;  Dutch  Church  v. 
Wood,  8  Barb.  421). 

i.  Noticing  appeal  for  argument— iS^m^,  the  respondent  may  notice  the 
appeal  for  argument  immediately  after  the  case  or  exceptions  are  settled  (An- 
derson V.  Dickie,  26  How.  199),  or  munediately  after  the  appeal  is  perfected 
(l^est  V.  Hatens,  Superior  Court,  N.  Y.  Gen.  T.  Nov.  1868 ;  but  see  Donohue 
V.  meks,  21  How.  488). 

j.  Order  of  appeal  on  oalendar.— There  is  no  rule  allowing  an  appeal  to 
be  heard  out  of  its  order  on  the  calendar,  on  the  ground  that  the  appeal  is 
frivolous  ( Wilder  ▼.  Lar^,  84  Barb.  54 ;  12  Abb.  851). 

k.  Motion  to  dimniss  appeal— A  motion  to  dismiss  an  appeal  for  irregu* 
larity  must  be  made  at  the  general  term  (Bamum  v.  Seneca  Co.  Bk.,  6  How. 
82)  before  the  appeal  is  called  for  argument ;  and  where  a  party,  instead  of 
moving  to  dismiss  an  appeal  immediately  on  its  being  brought,  waits  until 
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the  hearmg,  before  Uking  the  olijectlon,  he  will  not  be  allowed  his  costs  (IfS- 
Ucvm  v.  Fuch,  15  Barb.  6d4). 

a.  Appeal  book.— An  appeal  book  is  not  sufficient  unless  it  contain  a  case* 
or  exception  presenting  the  condusions  of  fkct  and  of  law,  and  a  proper  state- 
ment of  the  questions  presented  and  of  the  exceptions  to  ruling  {Otu  v.  Spei^ 
eer^  6  Abb.  127).  The  court  will  not  look  into  the  Judgment  roll  to  ascert^ 
what  if  any  errors  were  committed  on  the  trial.    (Id,) 

b.  Failing  to  settla  and  serve  tke  oas^, — Where  on  an  a,ppe»l  to  the  general 
term,  the  appellant  &ils  to  serye  a  case,  and  the  appeal  is  regularly  noticed 
and  reached  on  the  calendar,  the  respondent  may,  if  the  appellant  does  not 
appear,  take  a  iudgi^ent  of  affirmance.  He  is  not  limited  to  a  motion  to  dis- 
miss the  appeal  or  to  strike  it  from  the  calendar  (Oriers  y.  Grouper  15  Abb. 
263 ;  see,  however,  Waarm  v.  Eddy,  82  Barb.  664 ;  18  Abb.  28). 

c.  When  an  appeal  is  moyed  in  its  order  on  the  calendar,  the  court  will  pre- 
sume that  the  case  therein  has  been  settled,  unless  infiirmed  otherwise  (Froai 
V.  Smith,  7  Bosw.  108). 

d.  It  is  too  late  after  commencing  the  argument  of  the  appeal  to  object  that 
the  case  has  not  been  settled  (iS^e^  y.  Ohtttenden,  4  How.  265).  The  object- 
ing party  should  haye  moyed  to  strike  the  appeal  from  the  calendar,    (/d) 

e.  What  questions  may  be  raised  on  the  appeal— On  an  appeal  from  a 
judgment  the  appellant  cannot  insist  that  the  yerdict  was  ag^alnst  eyidence ; 
that  question  could  only  be  raised  on  a  motion  for  a  new  trial  {Anthony  y. 
Smith,  4  Bosw.  508). 

/.  A  question  as  to  the  jurisdiction  of  the  court  cannot  be  raised  for  the  first 
time  on  appeal  {Masselman  y.  Gaen,  21  How.  248). 

g.  ^*  Generally  the  question  in  a  court  of  review  is  whether  the  Judgment  of 
the  subordinate  tribunal  was  erroneous  when  pronounced  upon  the  fiw  as  it 
then  stood.  This  is  so,  I  think,  upon  appeals  arising  under  the  code  ^  (Denio, 
J.,  Hartung  y.  The  PeapU,  22  N.  Y.  108). 

h.  Where  on  appeal  from  a  Judgment  the  case  states  that  the  cause  was  sub- 
mitted, *'  counsel  for  the  defendant  admitting  that  defendants  are  liable  for 
payment  of  a  bill,*'  being  one  of  the  bills  on  which  plaintiffs  soiu^t  to  recover^ 
the  defendants  on  appeal  cannot  question  the  correctness  of  the  decision 
{KMffr  v.  Wright,  7  Bosw.  818). 

i.  The  court  at  jKeneral  term  cannot  find  the  faots  on  which  to  base  a  final 
Judgment  The  mots  must  either  be  conceded  on  the  trial  or  have  been  found 
by  a  Juiy  (Purchase  y.  Mdtteaan,  25  N.  Y.  211). 

j.  On  an  appeal  frx)m  a  judgment  on  a  yerdict  by  a  jury,  the  appellant  can- 
not be  heard  upon  the  question  whether  the  yerdict  is  contrary  to  evidence 
{Anihonv  v.  Smith,  4  Bosw.  508).  That  question  can  oidv  he  raised  on  a 
motion  for  a  new  trial  or  on  an  appeal  from  an  order  on  such  motion.    (Id,) 

k.  Where  the  case  states  that  the  Judge,  amone  other  things,  charged  the 
Jury,  &C.,  the  court  will  presume  that  he  charged  correctly,  unless  the,  con- 
trary appear  (Parwne  v.  Brown,  15  Barb.  590). 

I.  The  court  at  general  term,  en  an  appeal  from  a  Judgment  at  special  term, 
cannot  look  into  the  question  whether  an  order  of  arrest  was  properly  granted 
(Bm  v.  West,  2  Bosw.  860). 

m.  Where  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  defect  is  not  cured  by  proof  on  the  trial,  in  that  case,  al- 
though the  objection  is  not  taken  by  demurter,  or  on  the  trial,  it  may  be  taken 
on  appeal  from  the  Judgment  (Cole  v.  Blunt,  2  Bosw.  117 ;  contra,  see  Pope  v. 
Dintmore,  8  Abb.  429 ;  29  Barb.  867) ;  and  eemble,  the  court  cannot  review  er- 
rors appearing  on  the  face  of  the  recofd  where  no  exceptions  have  been  taken 
(Brewer  v.  Iruh,  12  How.  481). 

n.  Upon  appeal  to  the  general  term,  the  court  may  treat  the  pleadings  as 
having  been  amended  so  as  to  conform  to  the  fietcts  proved,  in  anv  respect,  in 
which  the  court  ought  clearly  to  allow  an  amendment  upon  a|^l&ation  at  jpe- 
cial  term  (Botedom  v.  Coleman,  8  Abb.  481). 
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a.  The  appellate  court  may  and  oaght  to  take  an  objection  apparent  on  tl^e 
record  and  which  goes  to  the  merits  although  not  ta^en  in  the  court  below, 
eepedally  where  in&nts  are  concerned  {Semiiford  y.  Granger,  12  Barb.  392). 

b.  An  objection  which  was  not  raised  at  the  trial,  and  which  if  it  had 
been,  might  probably  have  been  obviated,  cannot  be  ui^ed  on  appeal  {Stewart 
T.  Smith,  14  Abb.  75 ;  Orooke  v.  MdUi  11  Barb.  206 ;  see  Pepper  v.  Eaight,  20 
Barb.  429;  SneUy.  SneU,  8  Abb.  480;  Jack$(mY.  Smith,  16  Abb.  201 ;  Smith  y. 
FCoyd,  18  Barb.  528;  OokoeU  y.  Lawrence,  24  How.  324) ;  and  where  the  court 
is  satisfied  from  the  general  scope  and  tenor  ,of  the  proceedings  on  the  trial, 
that  a  particular  fitct  was  not  a  matter  of  contest,  nor  ground  of  objection 
there,  but  was  assumed  or  taken  for  granted  in  the  conduct  of  the  cause,  the 
appellate  court  will  conclude  tlie  fact  was  as  it  was  assumed  to  be  {Paige  y. 
Feaaker^,  86  Barb.  392).  For  what  is  assumed  as  true  on  the  trial  cannot  be 
questioned  on  the  appefil  {MunBon  y.  Hegeman,  13  Barb.  213) ;  and  any  fiict 
assumed  on  the  trial  is  as  much  in  the  case  as  if  it  were  properly  proyed 
{Paige  y.  Faeackerly,  36  Barb.  395).  For  what  is  assumed  as  true  on  the  trial  can- 
not be  questioned  on  the  appeal  {Muneon  y.  Hegeman,  10  Barb.  112);  and  any 
fiict  assumed  on  the  trial  is  as  much  in  the  case  as  if  it  were  already  proved 
{Paige  v.  Fazadcerly,  36  Barb.  392). 

c.  Where  no  exception  is  taken  by  the  successful  party  to  a  finding  of  the 
court  below  upon  a  question  of  fiswjt,  nor  any  attempt  made  to  review  such 
finding,  such  nnding  must  on  the  appeal  be  taken  as  tnie  {Fake  v.  Whipple,  39 
Barb.  389). 

d.  On  an  appeal  from  a  judgment  entered  on  the  verdict  of  a  jury,  the  court 
will  not  consider  whether  or  not  the  verdict  is  contrary  to  the  evidence,  that 
question  can  only  be  raised  on  a  motion  for  a  new  trial,  or  on  an  appeal  from 
the  decision  on  such  motion  {Anthony  v.  SmWi,  4  Bosw.  503). 

e.  Where  special  questions  of  fact  are  submitted  to  a  jury  and  the  charge  of 
the  judge  in  submitting  them  is  not  stated  in  the  case,  it  wiU  be  presumed 
on  app^.  nothing  appearing  to  the  contrary,  that  such  instructions  were  cor- 
rect (Marine  Bankv.  ClemenU,  6  Bosw.  166). 

/.  When  the  case  made  does  not  contain  the  charge  of  the  judge,  nor  phow 
any  exception  to  the  charge,  it  will  be  assumed  that  all  questions  of  fact  in- 
volved on  the  issues  were  frilly  submitted  to  the  jury  with  all  proper  instruc- 
tions (Frnft^rKW  v.  Eighth  Aw.  R  R  Co.,  2  Hilton,  389). 

g.  On  appeal  the  respondents  are  entitled  to  the  benefit  of  any  presumption 
which  wiU  uphold  their  judg[mentj  in  the  absence  of  evidence  properly  in  the 
case,  upon  the  point  in  question  {Lee  Ek.  v.  Satterlee,  17  Abb.  6). 

A.  Where  evidence  is  oblected  to  and  excluded,  and  neither  the  grounds  of 
objectk>n  nor  the  object  of  the  proof  is  stated,  and  the  appellate  court  can  see 
that  a  good  objection  might  have  been  taken,  it  will  presume  that  the  proper 
oblection  was  taken  and  the  decision  made  upon  that  ground.  So  where  the 
evidence  is  admitted,  after  objection,  appearing  by  the  return  to  be  a  general 
objection,  and  the  court  sees  that  subject  matter  of  the  evidence  was  proper, 
and  that  only  the  matter  of  proof  was  o^ectionable,  it  will  presume  no  objec- 
tion was  made  to  the  manner  of  proof  {&Uows  v.  Saekett,  15  JBarb.  96). 

i.  When  JudgmAQt  will  be  reversed.— A  judgment  cannot  be  reversed  be- 
cause some  counts  in  the  complaint  are  bad,  if  the  complaint  contains  good 
counts  to  which  all  the  evidence  applies  {SnieU  v.  SrM,  3  Abb.  426). 

j,  A  judgment  which  is  authorized  by  the  flEbcts  found  by  the  court  or  ref- 
eree will  not  be  reversed,  for  the  reason  that  the  court  below  or  the  referee 
has  found  errroneous  conclusions  of  law  {SooU  v.  PUkington,  15  Abb.  280). 

k.  Admission  of  illegal  or  irrelevant  testimony  is  error  entitling  to  a  reversal 
unless  it  be  shown  Uiat  no  harm  was  done  (Fom  v.  Wa»h.  Ine,  Co.,  6  Bosw. 


I  Judgment  on  appeed. — The  jud^ient  on  appeal  should  be  certified  to  the 
derk  with  whom  the  roll  is  filed  and  the  judgment  is  to  be  there  entered  {An- 
drews v.  Durant,  6  How.  191). 

m.  The  court  on  reversing  a  judgment  cannot  render  judgment  in  &yor  of  the 
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678  APPEAL  TO  OKNEBAL    TERM  [§  349. 

appellant.    It  should  order  a  new  trial  (Meyer  t.  OUy  cf  LouMBs,  36  Barb. 
609 ;  7  Abb.  6).  . 

a  The  court  on  reversing  a  Judgment  has  no  power  to  order  a  re-trial,  either 
wholly  or  In  part,  on  the  evidence  given  on  the  previous  trial  (Bimfl  v.  Ham- 
Un,  13  Abb.  22). 

b.  Costa. — Where  a  party  in  the  action  has  no  interest  in  a  question  which 
is  brought  up  on  an  appeal  by  another  partv,  the  party  who  has  no  interest 
should  not  be  allowed  or  charged  costs  {BuUdey  v.  Van  Wyck^  5  Paige,  536). 

See  ante,  %  806. 

c.  Death  of  party  pending  an  appeal— An  order  of  aflarmance  by  default^ 
founded  upon  a  notice  of  argument,  addressed  to  and  served  upon  the  attorney 
of  an  appdlant,  after  the  death  of  the  latter,  and  after  such  attorney  had 
been  notified  of  the  death,  is  irregular  (Warren  v.  Eddy,  82  Barb.  664;  13 
Abb.  28). 

d.  Where  a  part^  dies  after  the  argument  of  an  appeal  and  before  the  decsion 
and  judgment  agamst  him  is  eotered  nunc  pro  tunc  as  of  a  day  before  his  death 
the  prevailing  [mrty  may  proceed  to  collect  his  Judgment  and  the  representa- 
tives of  the  deceased,  party,  must  at  their  peril  cause  themselves  to  be  made 
parties  or  the  Judgment  may  be  enforced  against  them  (Beach  y.  Gregcfy,  2 
Abb.  208). 

e.  If  the  personal  representative  of  a  deceased  appellant  is  a  non-resident, 
so  that  the  action  cannot  be  revived  in  his  name,  the  proper  course  for  the 
respondent,  if  he  desires  to  prosecute  the  appeal  after  notice  of  the  death  of 
the  i^pellant,  and  that  his  representative  abandons  the  appeal,  is  to  have  an 
administrator  appointed  and  then  apply  to  have  the  action  revived  in  the 
name  of  such  administrator  ( Warren  v.  Eddy,  32  Barb.  664 ;  13  Abb.  28). 

/.  Foreign  executors  or  administrators  cannot  either  continue  or  dismiss  an 
appeal  by  their  testator  or  intestate  pending  at  his  decease  in  a  court  in  this 
State  (Warreny,  Eddy,  13  Abb.  28;  82  Barb.  664>. 

g,  Re-argoment — A  motion  for  re-argument  of  an  appeal  denied  where 
there  was  a  conflict  of  evidence,  the  plaintifi'and  defendant  being  the  only  wit- 
nesses upon  whose  testimony  Judgment  was  rendered  (Fither  v.  Merm%n,  25 
How.  284). 

A.  Opening  judgment  taken  for  defianlt — Where  a  case  had  been  settled 
by  lapse  of  time  and  a  Judgment  of  affirmance  taken  by  default,  and  there  was  a 
great  delav  in  moving  to  open  the  de&ult,  the  court  refhsed  any  relief  ( Whiting 
V.  Kimbail,  6  Bosw.  690). 

».  A  motion  to  open  a  de&ult  at  general  term  should  be  made  at  special 
term,  but  the  court  at  general  term  also,  has  Jurisdiction  of  such  a  motion 
{Strong  v.  Hardenburgh,  25  How.  488).  It  is  jio  objection  to  such  a  motion  that 
a  notice  of  appeal  to  the  court  of  appeals  from  such  Judgment  has  been  served. 
(Id) 

i.  It  is  the  practice  of  the  superior  court  of  New  York,  at  ^eral  term 
where  a  default  is  taken  on  the  first  day  of  the  term,  to  open  such  de&ult  and 
permit  the  same  to  be  argued  upon  terms  if  the  application  is  made  without  de- 
by  at  the  same  term,  unless  some  bad  fiiith  appears  or  there  is  reason  to  believe 
the  appeal  is  fHvolous,  or  that  the  purpose  is  delay  (Bradford  v.  Greenwieh  In*, 
Cb.,  8  Abb.  261). 

§  349.  [299.]  (Ara'd  1849,  1851,  1852, 1862.)  Ord^s  by  a 
single  judge  may  he  appealed  f  ram  in  certain  cases. 

An  appeal  may  in  like  manner,  and  within  the  same  time, 
be  taken  from  an  order  made  at  a  special  term,  bj  a  single 
jndge  of  the  same  court  or  county,  or  a  special  county  judge, 
or  by  a  recorder,  or  by  any  recorder's  court  of  any  city,  in  any 
stafire  of  the  action,  including  proceedings  supplementary  Uy 
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the  execution ;  and  may  be  thereupon  reviewed  in  the  follow- 
ing cases : 

1.  When  the  order  grants  or  refases,  continues  or  modifies, 
a  provisional  remedy. 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  overrules  a  demurrer. 

3.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right. 

4.  When  the  order  in  effect  determines  the  action,  and  pre- 
vents a  judgment  from  which  an  appeal  may  be  taken. 

5.  When  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right. 

a.  Appeal  in  q;>eoialpix>oeedine&--TheMIKh  section  of  Uie  code  does  no^ 
apply  to  appeals  in  spedal  proceedings  {Be  Cbop&ntmon  Hank  Boad  Oo.^  8 
Code  Bep.  148 ;  BedM  v.  8Uekk».  4  How.  488).  But  an  appeal  may  be  taken 
to  the  general  term  fixHn  any  Judgment,  order,  or  final  determination  made  at 
a  qtedal  term  in  any  special  proceeding ;  sach  an  appeal,  however,  riiall  not 
stay  the  proceedings  onlefls  the  court  or  a  Judge  thereof  ao  order,  which  order 
may  be  upon  such  terms,  as  to  security  or  otherwise,  as  may  be  Just ;  such  se- 
curity ^ot  to  exceed  the  amount  required  on  an  appeal  to  the  court  of  appeals 
(Laws  of  ia54,  p.  952,  §  1). 

h.  Sections  827,  829,880  and  882  of  the  code  apply  to  appeals  in  special  pro- 
ceedings.   (lh.%2), 

e.  In  special  proceedings  and  on  appeals  therefrom,  costs  may  be  allowed 
in  the  discretion  of  the  court  and  when  allowed  shall  be  at  the  rate  allowed 
for  similar  services  in  civil  actions ;  and  aU  appeals  heretofore  had  or  taken 
and  undetermined  in  special  proceSedings,  shall  be  as  valid  and  effectusd  as 
though  had  or  taken  under  the  provisions  of  this  act  (i^.  g  8) ;  see  g  818, 
OfrUe. 

d.  This  act  authorizes  the  review  by  an  appeal  to  the  general  term  of  the 
supreme  court  of  an  order  at  special  term  confirming  the  report  of  coomiis- 
sioners  of  appraisal  for  lands  taken  for  a  railroad,  and  this  where  the  appeal 
was  taken  and  undetermined  at  the  time  of  the  passage  of  the  act  (Boehes^  ^ 
Qene^VaUey  B.  B.  Co.  v.  Beekwiih.  10  Hpw.  168).  It  also  authorizes  an  ap- 
peal from  an  order  directing  a  mandamus  to  issue  {The  People  v.  Sehoonmaker^ 
19  Barb.  657).  And  an  appeal  from  an  order  at  special  term  denying  a  motion 
to  set  aside  a  report  of  a  referee  on  a  reference  of  a  claim  against  executors 
{Boyd  V.  Bigdaw,  14  How.  511). 

e.  As  to  appeals  in  cases  of  street-openings  in  New  York  city,  aeeBethe  Bow- 
ery (12  How.  96 ;  2  Abb.  868) ;  Pryofe  app^  (5  Abb.  272). 

/.  An  appeal  lies  in  proceedings  to  charge  the  stockholders  of  a  bank  {Be 
Empire  vUy  Rk,  8  Abb.  192).  ThiA  provision  does  not  authorize  an  appeal 
from  an  order  entered  by  eonaent  or  upon  defauU  (Boyd  v.  Bigelow,  14  How. 
611 ;  but  see  4  Abb.  98). 

^.  As  to  appeals  from  the  decision  of  the  county  court  in  the  matter  ofpro- 
ceedings  to  change  the  location  of  a  toll  gate,  see  McAUUter  v.  Albion  Plank 
5'dC&.  (11  Barb.  610). 

h.  The  aUowance  of  costs  to  the  relator  on  awarding  a  peremptory  man- 
damus is  not  the  subject  of  review  on  appeal  {The  Peoph  v.  AUyrig/U^  14  Abb. 
806). 

i.  From  an  ex  parte  order  of  a  county  Judge  vacating  an  order  of  arrest 
granted  by  him  an  appeal  lies  to  the  general  term  of  the  supreme  court  {Lan- 
easier  v.  Boorman,  20  How.  421). 
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a.  An  appeal  will  be  entertaiBedfrom  an  order  granting  Jadffment  on  aooonnt 
of  the  Mvolousness  of  a  dermmrer,  if  the  acpeal  is  taken  before  the  entry  of 
judgment  on  such  order  {Lee  y  Ainelee,  1  Huton,  277). 

b.  From  a  decision  in  supplementary  proceedings  the  appeal  must  be  to  the 
general  tenn  of  the  district  m  which  the  judgment  roll  is  died  {MdUory  y.  On- 
Uek,  15  Abb.  307,  nois). 

e.  An  order  is  not  final  so  as  to  authorize  an  appeal  where  there' is  an  order 
of  reference  outstanding  and  undetermined  (The  PeopU  y.  Hoam^  21  How.  ITB)^ 

d.  An  appeal  from  an  order  which  grants  a  fayor  to  the  appellant "  proyided 
he  complies  with  the  terms  within  a  certain  specified  time,  does  not  operate 
to  enlage  the  time  for  complying  with  such  trams  (Ferry  y.  B'k  of  Cent,  N.  T, 
9  Abb.  100). 

e.  No  appeal  UeB—From  an  ordi0r— Granting  or  reftising  an  ea^ixurie  order 
(Saoage  y.  MOftM,  9  HoW.  376;  1  Ck>de  Rep.  43;  IfiehoUm  y.  Dunham,  1  Ood^ 
Rep.  119(  Lindaaf/  y.  Sherman,  1  Code  Bep.  N.  S.  25 ;  5  How.  808) ;  or,~ 

/.  Reftising  leaye  to  reply,  after  the  time  for  replying  had  passed  (Thompton 
V.  Starkummer,  3  Code  Rep.  41)  or,— 

a,  Reftising  to  strike  ojA  immaterial  or  redundant  ayerments  (TfiU^n^y  y. 
Waterman,  4  How.  313 ;  BedeU  y.  ^ietdes,  8  Code  Rep.  105 ;  4  How.  4S8) ;  or— 

A.  Directing  a  bond  of  trustees  appointed  by  the  late  court  of  chancery  to  be 
prosecuted  (Be  WhUJl/e,  8  Code  Rep.  141) ;  or,— 

i.  Grantin^^  a  new  trial  and  assessment  of  damages  under  the  act  relating  to 
plank  roads  (B0  OoopenAown  die.  Plank  Boad  Co.,  8  Code  Rep.  148) ;  or, — 

j.  Granting  a  new  trial  on  the  ground  of  newly  discoyered  eyidence  (Sedey 
y.  CMtmden,  10  Barb.  303) ;  or,— 

k.  For  temporary  alimony  (Abbey  y.  Abbey ,  6  How.  840,  n.) ;  or, — 
I,  For  an  attachment  for  disobedience  to  an  order  (granting  temporary  ali- 
niony  (lb) ;  or,— 

m.  For  a  reference  (Qray  y.  Fm,  1  Code  Rep.  N.  S.  384 ;  Brycm  y.  Brennon, 
7  How.  dti»;  Deany.Bmpire  Mut, Ins.  (7a9»&.69;  UbsdeB r.  Boot,  ^  Abb.  143; 
IHiHon,  178;  SmUk  v.  Dodd,  8  £.  D.  Smith,  848;  Oram  y.  Bradford,  4 td.  198); 
or,-* 

n.  Denying  a  motion  to  enter  on  the  docket  of  a  judgment  the  words 
"  secured  by  appeal "  (FUeh  y.  Livingston,  4  Sand.  713) ;  or,— 

o.  Granting  or  reftising  an  extra  allowance  (Diekaon  y.  MeEkoain,!  How.  188 ; 
OixfkY.IHMniim,  6  Qanle^;  Dana  Y.  Fielder,!  Code  Reo.  N.  S.  334;  TfOfc- 
ineon  v.  IW^tfi  4  Abb.  98) ;  or,— 

•  p.  Denying  a  motion  to  set  aside  a  judgment  ft>r  irregularis,  on  the  ground 
that  no  court  is  named  in  the  summons  (Tauman  y.  Hinman,  10  How.  89); 
or,— 

o.  Granting  a  commission  with  a  stay  of  proceedings  (Thatcher  y.  Bennett. 
Ho.;  ThsJPlB^Y.8taman,7(M.  117) ;ot,— 

r.  Allowing  or  denying  costs  of  a  motion  (Dennieon  y.  Dennieon,  9  How.  346 ; 
Fmry  y.  Moore,  3  E.  D.  Smltii,  83 ;  Joyee  y.  Mayor  of  2f.  T.  30  How.  489); 
or,— 

s.  Imposing  terms  as  a  condition  of  relief  firom  a  defiiult  (OaU  y.  Vernon,  4 
^Kn^'m;  MerehanUf  BkY.  MiUe,^  E.  D.  Smitii,  310;  Jacobs y.  MarehaU,  6 
Duer,689);  or,— 

t.  Denying  a  motion  to  remoye  a  referee  after  trial  had  before  him,  and  the 
cause  referred  back  for  ftirther  testimony  (Perry  y.  Aloore,  3  E.  D.  Smith,  83 ;  8 
Code  Rep.  221) ;  or,— 

u.  Giying  time  to  a  party  to  make  a  motion,  and  staying  proceedings  in  the 
mean  time{ffunt  y.  Bennett,  2  £.  D.  Smith  53) ;  or,— 

«.  Denying  an  application  of  an  assignee  of  an  interest  pendente  ^  to  be 
made  a  party  to  the  action  (McOown  y.  Leavenworth^  2  ul  24) ;  or, — 

10.  Made  by  a  county  judge  in  proceedings  supplementary  to  execution  in  a 
cause  originating  in  a  justice's  or  county  court  [OmiUh  y.  Uijui,  11  How.  208) ; 
or, — 
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a.  Al  iMdfll  teito  eosflrtiliif  the  report*  of  commiMionen  for  opening 
flIfeetB  in  Uie  <%  of  New.  York  (/n(^  Matterofths  B&y)0ry,  13  How.  97;  Si 
l^th  Street,  12  Abb.  817 ;  see  however,  PrjfOf^i  appeal,  5  Abb.  272) ;  or,— 

d.  Where  no  papers  are  used,  and  the  motion  ia  made  by  consent  (Smith  r 
Dodd,  8  E.  D.  Smith,  215 ;  Pierret  v.  MoOer,  id.  674) ;  or,— 

6.  A  mere  opinion  of  the  conrt  ^ven  upon  deciding  a  motion  to  determine 
\  party's  right  to  costs  upon  a  verdict  (Sneyder  y.  Beyer,  id.  286). 

d  On  a  motion  for  a  receiver  {Sheldon  v.  Weeks,  2  Barb.  632). 

e.OntL  motion  to  open  a  sale  onder  a  judgment,  on  the  ground  of  misappre- 
hension or  any  other  circumstances  not  affecting  the  regularity  of  the  proceed- 
ings (KingOand  v.  BarUett,  28  Barb.  480). 

/.  On  a  motion  to  open  a  de&ult  {WhUaker  v.  Deffoeee,  7  Bosw.  678 ;  Millard 
v.  Van  Rami,  17  Abb.  819  note  ;  see,  however,  LeighUm  v.  Wood,  17  Abb.  177 ; 
ante,  p.  464  g). 

a.  There  is  no  appeal  fW>m  an  order  setting  aside  a  sale  in  foreclosure  {Bttf- 
folo  Samnge  Bk  v.  liewton,  28  N.  T.  160) ;  or,— 

h.  Striking'  out  an  answer  as  snam  or  irrelevant  (Brigg$  v.  Bergen,  28  N.  Y. 
162) ;  or,— 

i.  From  an  order  muting  an  allowance  under  section  809,  unless  the  amount 
allowed  exceeds  the  limit  prescibed,  or  the  case  is  not  one  in  which  any  allow- 
ance should  be  made  (Unim  B'k  v.  Matt,  18  Abb.  247 ;  WiUdneon  v.  Tiffany,  4 
Abb.  98). 

j.  Denying  leave  to  amend  a  pleading  {Macaneen  v.  Babeoek,  18  Abb.  268 ; 
StUtue  V.  OerUn,  19  How.  288 ;  10  Abb.  478 ;  Hatfield  v.  8eeor,  1  Hilton,  586). 
tmless  the  leave  be  denied  on  the  ground  of  want  of  power  to  grant  it 
{McEhDain  v.  Camiruj,  12  Abb.  16 ;  ArUsantf  Bk,  v.  TreadweO^  84  Barb.  658 ; 
meeea  v.  Cown,  30  N.  Y.  81) ;  or,— 

k.  Amending  a  judgment  by  firantine  leave  to  a  party  to  amend  his  pleading 
and  proceed  fai  the  action  (iv.  F.  lee  Co.  v,  N.  Weet.  Ine.  Oo.,  21  How.  296 ;  12 
Abb.  414) ;  or,— 

C  From  taxation,  of  costs  of  opening  streets  in  the  dtv  of  New  York 
after  the  commiseloners*  report  has  been  confirmed  {Be  Bmy-fifih  Street,  28 
How.  266 ;  Be  Sewnty-eitih  Street,  12  Abb.  817) ;  or,— 

m.  Oonfirming  report  of  commissions  for  opening  streets  in  the  City  of  New 
York  {Be  SemUy-nMh  Street,  13  Abb.  817) ;  or,— 

n.  Denying  or  allowing  alimony  or  an  allowance  for  expenses  of  the  action 
fai  an  action  for  a  divorce  {Oriffln  v.  Griffin,  28  How.  189 ;  Mmeritf  v.  Mon- 
critf,  10  Abb.  316) ;  or,— 

0.  For  production  and  discovery  of  books  and  papers  {White  v.  Munroe,  88 
Barb.  660 ;  13  Abb.  867) ;  or,— 

p.  Granting  defendants  sued  as  bail,  ftirOier  tfane  to  render  their  principal 
{Bk  qf  Genem  v.  BeynMs,  30  How.  19) ;  or,— 

q.  Denying  or  allowing  a  motion  to  open  defisiult  and  set  aside  an  inquest 
(Mvidenor  v.  MoDonogh,  2  HUton,  46 ;  Bolton  v.  Depeyster^  8  Code  Rep.  141 ; 
ChisrMU  V.  MaUiaon,  2  Hilton,  70 ;  Foshay  v.  Droet,  4  Bosw.  664 ;  LeighUm  v. 
Wood,  17  Abb.  177 ;  Lmie  v.  Oraham,  16  Abb.  126 ;  Mead  v.  Mead,  2  B.  D.  Smith, 
228);  unless  upon  a  certificate  under -rule  of  New  York  Common  Pleas  of 
March,  1862  {id.  and  see  Olark  v.  Lyon,  2  Hilton,  91 ;  Quinn  v.  Caee,  2  Hilton, 
467) ;  or,— 

r.  For  judgment  debtor  to  apply  property  to  the  discharge  of  the  judgment 
(Joyce  V.  MoSrook,  2  Hilton,  94) ;  or,— 

«.  On  an  application  to  conmiit  for  contempt  for  disobeying  order  in  supplfr- 
mentaiyprooMMlingsCJ^jyMV.  JJai&nMMk,2  Hilton  94 ;  7  Abb.  888 ;  but  see  ^ol*- 
tain  V.  iUee,  16  Abb.  807;  Linringitan  v.  Sw^,  28  How.  1);  of  reference  made 
on  a  proceeding  upon  mandamus  {The  Peapie  v.  Howe,  12  Abb.  204) ;  or,— 

1  Rednofaig  unoimt  of  bail  on  an  order  of  arrest  {Hart  v.  Kennedy,  16  Abb. 
290). 
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o.  Hade  on  motion  of  bail  ibr  leave  to  surrender  their  i^nd^  after  the 
time  allowed  by  law  therefor  had  e^ired  {B'k  of  Geneva  y.  BeynoUUf  13  Abb. 
81);or,— 

b.  Denying  a  motion  for  re-sale  on  a  foreclosure,  on  the  groond  of  inade- 
quate pnce  [Young  v.  Bloomer^  22  How.  888) ;  or,— 

e.  Refusing  leave  to  amend  at  circuit  {McGwrty  y.  Edwards,  34  How.  28G) ; 
or,— 

d  Adjudging  a  witness  examined  before  the  trial  to  be  in  contempt  {Ihe 
People  V.  Dyekman,  24  How.  322) ;  or,— 

e.  Denying  a  motion  to  dismiss  the  complaint  on  the  ground  that  the  plain- 
tiff, a  foreign  corporation,  had  omitted  to  file  security  for  costs  {li/rone  and 
Lock  Ha/em  R  R  Go,,  v.  Schenck,  18  How.  275). 

f.  The  refusal  of  the  court  to  illow  a  party  to  serve  a  bill  of  particulars  after 
his  time  to  do  so  had  expired  cannot  be  reviewed  {Ooings  v.  Patten,  17  Abb. 


g.  Applications  for  leave  to  amend  are,  in  all  cases,  addressed  to  the  discre- 
tion of  the  court ;  and  no  appeal  lies  from  an  order  reftising  leave  to  amend,  in 
the  N.  T.  common  pleas,  unless  a  certificate  is  obtained  pursuant  to  the  rule  of 
that  court  adopted  32d  Mardi,  1861  (Hatfield  v.  Seetn-,  1  Hilton,  585). 

h.  An  am>eal  lies. — From  an  order  allowing  an  attachment  (ffk  of  Lannnff- 
Imrg  v.  McKie,  7  How.  864 ;  C<mkHn  v.  Dutcher,  1  Code  Rep.  N.  S.  49) ;  or,— 

i.  For  the  plaintiff  to  pay  the  defendant's  costs,  in  an  action  where  an  offer 
has  been  made,  and  the  pUdntiff  has  recovered  leto  than  the  sum  mentioned 
m  the  offer  {MeOrath  v.  Van  Wyek,  1  Code  Rep.  N.  S.  157) ;  or,— 

j.  For  a  reference  after  judgment  by  de&ult,  in  an  action  to  recover  i>er- 
sonal  property,  to  ascertain  the  plaintiff's  dama^  occasioned  by  the  taking 
and  detaining  (Emeraon  v.  Bumey,  1  Code  Rep.  N.  8. 189) ;  or, — 
.    k.  Directing  a  defendant  to  pay  the  amount  admitted  due  by  the  answer 
{MerriU  v.  Thompeon,  1  Abb.  228);  or,— 

l.  Strikmg  out  portions  of  a  pleading,  if  the  portion  stricken  out  may  affect 
the  rights  of  the  party  {Whitney  v.  Waterman,  4  How.  "SIS ;  OtU  v.  Boee,  8 
ib.  195);  or— 

m.  In  supplemental  proceedings  {Match  v.  Weybum,  8  How.  168),  the  cases 
contra,  lAndeay  v.  Bhennan  (5  id.  808X  ^^<^  Oontoay  v.  Hitehine  (9  Barb.  878), 
were  decided  before  the  amendment  inade  in  1851 ;  or — 

n.  Denying  a  motion  to  set  aside  proceedings  on  the  ground  that  no  sum- 
mons had  been  served  {Van  Beneaelaer  v.  Chadtoiek,  7  How.  397);  or— 

0.  Denying  a  motion  to  enter  an  exoneretur  of  bail  {Col,  Int.  Co.  v.  Force,  8 
How.  358) ;  or— 

p.  Directinjg  a  reference,  in  a  case  not'  authorized  by  law  {WhUaker  v.  Da- 
fosM,  7  Bosw.  678 ;  Kenedy  y,  8hmon,\WX\xm,^^\  see  ante,  p.  495, 6) ;  or— 

q.  Opening  a  judgment  against  Uie  city  of  New  York  on  motion  pursuant 
lo  the  fcw  of  1859  {Joyce  v.  Mayor  ofN.  T.  30  How.  489 ;  13  Abb.  809) ;  or— 

r.  Of  the  supreme  court,  reversinga  final  decree  of  a  surrogate  in  a  pro- 
ceeding for  an  account  ( Wagener  v.  jReHey,  4  How.  195) ;  or— 

B.  Reversing  a  surrogate's  decree  admitting  a  will  to  probate  for  error  in 
law  {TaXbat  v.  TaJbot,  38  N.  Y.  17) ;  or— 

t.  Dismissing  the  proceedings  to  ah  attachment,  to  compel  the  appearance 
of  the  judgment  debtor  (HMein  v.  Rice,  15  Abb.  807 ;  34  H!ow.  135) ;  or— 

u.  Denying  motion  to  open  judgment  for  default  of  an  answer,  defendant 
swearing  to  a  defense  on  the  merits  (Qainn  v.  Ca$e,  3  Hilton,  467) ;  it  is  other- 
wise where  the  order  is  made  as  a  mere  fevor  {Foehay  v.  Droet,  4  Bosw.  664) ,  or 

t>.  Allowing  an  amendment  of  the  complaint  by  the  insertion  of  an  addi- 
tional and  inconsistent  cause  of  action  {Sheldon  v.  Adams,  37  How.  179 ;  Union 
Bank  v.  MoU,  19  How.  267 ;  11  Abb.  42 ;  see  SaUers  v.  Qenin,  10  Abb.  478 ;  19 
How.  288);  or— 

%D.  Denying  a  motion  to  set  aside  a  report  of  referees  {Matthewe  v.  Jones, 
1  E.  D.  Smith,  429) ;  or— 


Digitized  by 


Google 


§  340.]  ntOM  AN  OSDBB.  683 

a.  l)enyiog  a  motion  to  enter  satis&ction  of  a  judgment,  so  as  to  enltxrce  the 
Jien  of  an  attorney  (Ward  v.  W&rdgworth,  1  E  D.  Smith,  599) ;  or,— 

b.  Allowing  an  action  to  be  entertained  in  the  name  of  suryiying  plaintifib, 
and  admitting  others  in  place  of  a  deceased  plaintiff  (8L  John  v.  OrSsi.  10  How. 
258);  or,- 

c  Denying  a  motion  to  set  aside  a  judgment  on  the  ground,  amongst  others, 
that  the  aefendant,  the  moying  party,  had  not  been  senred  with  notice  of 
trial  (Tracy  y.  N.  7.  Steam  Faucet  O0.IE.D.  Smith,  857) ;  or,— 

d.  Denying  a  motion  to  set  aside  a  iudgment  on  the  ground  that  it  was  en- 
tered after  a  settlement  and  satisfaction  of  the  cause  of  action  (Marquat  y. 
JfiOey,  9  How.  460) ;  or,— 

"*.  Denying  a  motion  for  leaye  to  examine  an  adyers '  •  r  v  before  ttie  trial 
(Green  y.  Wood,  7  Abb.  277) ;  or,— 

/.  Confirming  the  report  of  commissioners  of  estimate  and  assessment  in 
prooeedinffs  for  a  street  improyement  in  the  dty  of  New  York  (^ryofe  Ap- 
peal, 5  Abb.  272 ;  see,  howeyer,  In  the  tnaUer  of  the  Boicerp,  12  How.  97 ;  2 
Abb.  868);  or— 

g.  Allowing  a  defendant  to  put  in  a  supplemental  answer,  setting  up  a  new 
defence,  whidi,  if  established,  will  be  fotal  to  the  plaintiff's  action  (Earring' 
ton  y.  Stade,  22  Barb.  161 ;)  or— 

A.  Denying  a  stay  of  proceedings  until  the  return  of  a  commission  to  exam- 
ine witnesses  abroad  (Thatcher  y.  Bennett,  MS.) ;  that  was  an  appeal  fh>m  so 
much  of  an  order  for  a  commission  .as  stayed  the  proceedings  of  the  plaintiff 
until  the  return  of  the  commission.  The  general  term  of  the  supreme  court 
in  the  first  district  held  that  the  stajdng  the  proceedings  was  in  the  discretion 
of  the  judge,  and  that  they  would  not  reyiew  that  discretion  where  the  order 
was  for  a  sta^ ;  but  where  the  judge  reflised  a  stay,  there  although  it  was  still 
a  matter  in  his  discretion,  yet  masmuch  as  an  erroneous  exercise  of  that  dia- 
cretion  might  depriye  the  defondajit  of  a  substantial  right,  they  would  in 
such  a  case  entertain  an  appeal  firom  the  order 

i.  A  purchaser  at  a  foreclosure  sale  may  appeal  to  the  j^eneral  term  fh>m  an 
order  setting  aside  the  sale  (Mortimer  y.  liaeh,  17  Abb.  2^,  note). 

j.  An  order  refbsing  an  attachment  against  a  witness  disobeying  a  subpoena 
duces  tecum,  is  appealable  (so  said  in  La  Farge  v.  La  Farge  Fire  Ins,  Uo.  14 
How.  29). 

k.  An  order  denying  a  motion  to  set  aside  for  irregularity  and  as  a  fayor,  a 
judgment  taken  by  default  upon  the  answer  as  sham,  was  held  to  be  appeal- 
able (Fatsett  y.  TaUmadge,  15  Abb.  205). 

I.  An  order  giying  an  allowance  beyond  what  the  law  permits  is  appeal- 
able (Wilkinson  y.  THffani/,  4  Abb.  98 ;  Union  Bank  y.  MoU,  18  Abb.  247).  And 
where  costs  are  allowed  to  which  the  party  has  no  legal  ri^ht,  and  which 
defendant  cannot  be  required  to  pay  without  a  violation  of  Uie  statute,  and 
the  court  at  special  term  deny  a  motion  to  correct  such  adjustment,  an  appeal 
lies  to  the  general  term  (Sluyter  y.  8mith,  2  Bosw.  678). 

m.  If  a  party  to  an  action  proceeds  upon  an  order  made  in  the  cause,  or* 
accepts  any  benefit  or  advantage  under  it,  he  will  be  precluded  from  asking  its 
review.  Therefore  where  an  order  was  granted  that  the  defendant  be  allowed 
to  answer  on  payment  of  costs,  and  plaintiff  accepted  the  costs  and  received 
the  answer,  Meld,  that  the  acceptance  of  the  costs,  if  they  were  received  before 
the  appeal,  was  a  waiver  of  the  right  of  appeal,  and  if  received  after,  it  was  a 
waiver  of  tJie  appeal  (Badioay  v.  (fraham,  4  Abb.  468 ;  and  see  Leufis  y.  Irving 
Ins.  Co.  16  Abb.  140,  n). 

n.  A  m%ying  party  cannot  appeal  from  an  order  denying  his  motion,  where 
he  has  availed  himself  of  a  provision  of  the  order  givmg  nim  leave  to  renew 
the  application  (Noble  v.  Freeeott,  4  E.  D.  Smith,  189). 

o.  Where  after  an  appeal  taken  from  an  order  denying  a  motion,  an  order  ia 
obtained  for  leave  to  renew  such  motion,  the  court  will  not  hear  the  appeal 
while  such  order  giving  leave  to  renew  remains  in  force  (Peel  v.  Elliott,  16  tiow. 
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a.  Ko  appeal  can  be  had  from  an  order  until  It  is  entered  and  the  moving 
papers  filed  with  the  clerk  (Smith  y.  Dodd,  8  R  D.  Smith,  215 ;  McOunn  y.  Bar- 
nett,2id.521;  Marshall y.  Frawfisoo,  10 How.  147 ;  PkUov.KeOifAeAhhAS^; 
OalU  y.  Finch,  34  How.  198).  That  there  is  at  ^e  foot  of  the  order  a  written 
direction  of  the  judge  to  enter  it  makes  no  difference  ( Whitaker  y.  Detfotte,  7 
Bosw.  678).  But  where  an  appeal  has  been  argued  witiiout  any  objection  or 
suggestion  that  the  order  has  not  been  entered,  the  court  will  not  assume  that 
it  has  not  been  entered,  but  will  decide  the  appeal  on  its  merits.    {Id.) 

b.  Subdlyiflion  3.— The  provision  allowing  an  appeal  from  an  order  when  it 
sustains  or  overrules  a  demurrer,  is  applicable  to  all  cases  where  leave  to 
amend  is  given  in  connection  with  a  decision  on  a  demurrer,  and  also  to*  decis- 
ions on  demurrer  to  part  of  a  pleading  (Ba/wman  y.  N,  F.  Ce/Ural  R  B,  Co.  10 
How.  208;  Cook  y.  Pomerog,  ib.  221,  reversing  a  C.  ib.  108).  On  the  other 
hand,  it  has  been  held  that  this  proyision  appues  to  every  case  of  a  decision 
on  a  demurrer  where  the  appeal  is  taken  before  anyjudgment  is  actually  en- 
tered (NoUan  v.  The  Western  B.  B.  Co.  10  How.  97 ;  jVSOm  y.  DeForest,  6  ib.  418 ; 
BeyTiMsY.  i^Veemaw,  4  Sand.  702 ;  PAjfepa y. Fan  CM,  4 Abb. 90 ;/««  v.  JftRw, 
19  Barb.  197).  Again,  it  has  been  held  that  in  no  case  can  a  decision  on  a 
demurrer  be' app^ed  from  as  an  order;  that  this  provision  is  inoperative; 
and  that  the  only  mode  of  reyiewing  a  decision  on  a  demurrer  b,  to  allow 
judgment  to  be  entered,  and  then  appeal  from  the  judgment  (Lewis  v.  Aehsr,  8 
How.  414;  BrtLce  v.  PiTickMy,  ib.  897).  These  cases  follow  the  decisions  in 
BenOsy  v.  Janes  (3  Code  Rep.  87 ;  4  How.  885),  King  v.  Stqfford  (5  How.  80),  that 
the  decision  on  a  demurrer  is  a  judgment  and  not  an  order.  (See  note  to  sec- 
tion 400).  hi  Fi>rdY.  Tum&r  (5  Duer,  684;  8  Abb.  885;  18  How.  198);  Uie 
superior  court  held  that  a  decision  at  a  special  term  oyerruling  a  demurrer  to 
a  complaint,  €md  giving  leaw  to  amend,  is  not  a  judgment  wkHe  theprimkge  gi^en 
to  aneuer  is  continuing,  and  the  decision  may  be  appealed  from  as  an  order. 
That  the  decision  at  general  term  on  such  an  appeal  is  itself  an  (mler,  when 
the  complaint  is  one  on  which  the  court  must  subsequently  decide  at  special 
term  what  is  the  nature  and  extent  of  the  relief  to  be  granted.  The  defend- 
ant's appealing  from  such  order  at  general  term  to  the  court  of  appeals  does 
not  stay  the  proceedings  in  the  action,'  and  the  court  will  not  in  such  a  case 
order  a  stay. 

c.  In  Martin  v.  Kanouse,  (2  Abb.  890),  there  was  an  order  jpronouncing  tiie 
answer  frivolous ;  from  this  order  an  appeal  was  taken.  On  motion  to  dis- 
miss that  appeal,  Mitchell,  J.,  said,  "  Another  ground  alleged  for  dismissing 
the  appeal  by  Eanouse,  is  that  the  appeal  is  from  the  order  of  the  judge  pro- 
nouncing the  answer  frivolous,  and  not  from  the  judfi;ment  entered  on  that 
order,  and  is  without  security  for  costs.  There  is  one  decision  at  general  term 
sanctioning  the  defendant's  course,  when  the  order  against  the  answer  is 
made  at  chambers ;  and  for  that  and  other  reasons  already  alluded  to,  it  is  not 
deemed  expedient  to  resort  to  the  sununary  proceeding  of  absolutely  dismiss- 
ing the  appeal,  although  our  impression  is  strong  that  the  appeal  should  be 
^m  the  judgment,  as  the  order  was  made  at  special  term,  and  not  only  pro- 
nounced the  answer  frivolous,  but  proceeded  also  to  declare  the  appropriate 
judgment  in  the  whole  case.  At  all  events,  it  is  proper  that  the  defendant  file 
security  for  costs.  If  he  does  so  the  motion  to  dismiss  the  appeal  is  de&ied 
without  costs." 

d.  Merits. — An  order  **  inyolves  the  merits,'' —  means  all  orders  in  the  pro- 
gress of  a  cause,  except  such  as  relate  merely  to  matters  resting  in  the  discre- 
tion of  the  court,  or  to  mere  matters  of  practice  or  form  of  proceeding.  An 
application  for  the  necessaiy  process  to  enforce  the  judgment  of  tiie  court,  in- 
yolves the  merits (CrugerY. Donglas,  2  Code  Rep.  128 ;  and  see  8t.  Johny.  fVett, 
4  How.  881 ;  Taiiman  y.  Hvnman,  10  id.  90).  In  Tracy  y.  Nme  TorkSteam 
Faucet  Co.  (1  R  D.  Smith,  857),  Woodruff,  J.,  after  approving  of  the  <lefiiiitkm 
of  merits  as  found  in  8t.  John  y.  West,  (supra),  says, "  Where  a  judgment  has 
been  obtained  in  yiolation  of  an  express  provision  of  the  code,  a  motion  to 
yacate  it  inyolves  the  merits."  An  order  that  a  plaintiff  recover  coets  on  tiie 
^und  that  a  claim  of  title  to  real  property  arose  on  the  pleadings,  or  came 
m  question  on  the  trial,  is  an  appeaUbto  order.    **  It  involved  a  part  of  the 
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meriU  of  the  action.  It  was  a  matter  of  strict  legal  rigbt  as  to  the  allowaace 
of  costs.  The  order  did  noi  relate  to  a  matter  of  practice  orprocedure,  or 
rest  in  the  discretion  of  the  court  "  (8  Barb.  829 ;  Burhans  t.  TOWto,  7  How. 
78). 

a.  BnUitantial  ri£^t— A  party  cannot  be  said  to  have  a  right  to  what  a 
court  has  a  discretion  to  grant  or  withhold.  The  legislature  must  have  in- 
tended by  a  mbstantial  right,  a  fixed,  determined  right,  independent  of  the  dis- 
cretion <M  the  court,  and  of  some  value.  Such  a  right  must  exist  and  be  imu- 
riously  affected  by  an  order,  to  bring  a  case  within  the  8rd  sub.  of  sect.  849 
(Tollman  y.  Btnman,  10  How.  90).  An  order  admitting,  or  refHising  to  admit, 
an  action  to  be  continued  in  the  name  of  a  surviving  plaintilf.  or  in  the  names 
of  the  representatives  in  interest  of  a  deceased  plaintiff,  affects  a  substantial 
right  {St.  John  v.  Croel,  id.  258).  An  order  denying  a  party  the  exclusive  right 
to  a  large  sum  of  money,  affects  a  substantial  nght  and  is  appealable  (ArtuSM^ 
Bk  y.  TreadweU,  84  Barb.  558). 

h.  Review  of  order  granting  or  refaatng  a  new  triaL — The  decision  on 
a  motion  for  a  new  triaL  can  be  reviewed  only  on  an  appeal  from  the  order 
de^n^  the  new  trial  (Morange  v.  Morris,  12  Abb.  164 :  82  Barb.  650 ;  Morrison 
Y.N,  Y.  A  ffarlem  R  K  Go.,9ii  Barb.  568).  An  appeal  may  be  taken  from  an 
order  denying  a  motion  for  a  new  trial,  although  Judgment  has  been  entered 
where  it  was  entered  before  the  appeal  talcen,  but  after  the  order,  appealed 
fh)m  was  made  (Pwmprf^  v.  Vmaae  of  Otsego,  IS  A.hh.  9&I ;  22How.  ^:  see 
SocerhiU  v.  Post,  22  How.  886) ;  and  an  appeal  lies  to  the  supreme  court  from 
an  order  of  the  city  court  of  Brooklyn  denying  a  motion  for  a  new  trial  (/9uy- 
damY.  Orand  StrtetdlfewtownB.  A,  17  A!b\).liO!i:  Bennet  y.  City  of Bromyn, 
19  How.  810). 

c.  Where  an  appeal  is  taken  firom  the  Judgment  and  also  fh>m  the  order  de- 
nying a  new  trial,  the  &ct  that  the  party  had  no  right  to  move  for  a  new  trial 
does  not  prejudice  his  appeal  firom  the  Judgment  {Jackson  y.  FasseU,  12  Abb. 
281). 

a.  To  present  a  question  of  fBCt  upon  the  evidence,  or  to  obtain  a  new  trial 
on  the  ^und  of  surprise,  newly  discovered  evidence  or  the  like,  a  motion 
must  tis  made  at  special  term  before  judgment  (Morrison  v.  If.  T.  db  Harhm  B. 
B.  a.,  82  Barb.  568;  Jfora?!^  v.  if(?rm,  12  Abb.  164 ;  82B^b.650). 

'e.  An  appeal  to  the  court  of  appeals  from  an  order  denying  a  motion  for  a 
new  trial,  does  not,  per  se,  prevent  the  respondent  entering  judgment  in  the 
comrt  below.  Such  judgment  does  not  affect  the  appeal.  The  court  below 
cannot  stay  the  proceedings  on  the  appeal  from  the  order  (  ValUm.  v.  Ifat.  Loan 
Fund  Am.  Soc;  19  How.  515 ;  see  McMahan  v.  AUm,  22  How.  193). 

/.  Review  of  order  enataining  or  oyenxiling  a  demurrer. — Where  a 
demurrer  is  overruled  or  sustained,  a  party  may  appecd  as  from  an  order  bifore 
iudgment  is  actually  entered,  but  not  after  Judgment  is  entered  (Ives  v.  MtU&r, 
19  Barb.  197 ;  Sutherland  v.  Tyler,  11  How.  251) ;  and  an  appeal  maj  be  taken 
from  an  order  overruling  a  demurrer  to  one  of  several  defences  with  liberty 
to  reply  (Afattoon  v.  Baksr,  24  How.  829). 

g.  Wliere,  on  a  demurrer  to  the  complaint,  the  court  at  ^>eoial  term  oi^red 
judgment  for  the  defendant,  tiiat  tilie  C(»nplaint  be  dismissed,  unless  the  plain- 
tiff should  amend  and  pay  costs  within  twenty  days.  The  plaintiff  within 
twenty  days  took  an  appeal  to  the  general  term  from  the  decision  at  special 
term,  as  from  an  order.  On  motion  to  dismiss  that  appeal  on  the  ground  that 
it  should  have  been  from  a  judgment,  held  Uiat  the  appeal  having  been  taken 
within  the  twenty  days  allowed  the  plaintiff  in  which  to  amend,  it  was  prop- 
erty brought  as  from  an  order  (Phipps  v.  Van  Cott,  15  How.  110). 

h.  Security  on  appeal— On  appeals  from  orders  no  security  is  required 
U^eaeh  v.  Smtthmrlh,  1  Code  Rep.  99;  6  Barb.  178;  Nicholson  v.  Dunham,  1 
Code  B.  119;  Alien  v.  Johnson,  2  Sand.  629;  Emerson  v.  Bumey,  6  How.  82 ; 
Cask  V.  Pomeroy^  10  ib.  108) ;  unless  a  stay  of  proceedings  is  desired  (Baoon  v. 
Bmding,  1  Duer,  622). 

i  Btaj  of  proceedings  on  an  appeaL — ^Does  an  appeal  from  an  order 
to  tlie  cenesal  term  <q;>erate,  per  ae,  aa  a  stay  of  proceedings  ?— In  Smar- 
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%on  V.  By/mey,  (6  How.  82),  it  was  held  that  an  appeal  from  an  order  is,  per  «, 
a  stay  of  proceeding ;  so  in  Cook  v.  P&meroy  (10  id,  103),  J^rvMlees  cf  Penn  Tan 
T.  iorbes^  (8  id.  286) ;  the  latter  case  was  afflnned  on  appeal  by  the  general 
term  {Stmart  y.  Saratoga  R  R  Go.,  (12  id.  485).  On  the  other  hand,  in  Story 
T.  Dufiy,  (8  id.  487),  it  was  held  that  such  an  appeal  is  not,  per  se,  a  stay  of  pro- 
ceedings ;  and  hela  the  same  way  in  JPbrbes  y.  Oakt  (2  Abb.  120) ;  and  all  the 
justices  of  the  superior  court  were  said  to  be  of  opinion  that  the  appeal  is  not, 
per  M,  a  st«y  (Bacon  y.  Reading,  1  Duer,  622).  In  Bicke  y.  Smith  (4  Abb.  285), 
Birdseye,  J.,  at  general  term,  reviewed  all  the  previous  decisions ;  and  the 
conclusion  arrived  at,  was  that  an  appeal  from  an  order  is  not,  per  9e,s.  stay  of 
proceedings.  That  learned  iudgehaa  previously  decided  the  same  way  at 
special  term  (Johnson  v.  Seti^»n,  8  Abb.  208 ;  see  Valton  v.  Nat.  Loan  Fund  Au. 
19  How.  515). 

a.  On  an  appeal  trota.  an  order  granting  an  injunction,  the  court  may  grant 
a  stay  of  proceedings  on  the  order  (Oenin  v.  Chadseg,  12  Abb.  69).  beouity 
on  stay  of  mjunction  against  use  of  trade  mark  or  sign.    (Id.) 

b.  Where  an  undertaking  is  required  as  a  condition  of  granting  a  stay  of 
proceedings  pending  an  appeal  from  an  order,  such  underUikinfi^  is  an  availa- 
ble security  to  the  respondent  if  the  order  be  affirmed  ( Winterhoff  y.  Siegert^ 
18  Abb.  183). 

c  Hearing.— >0n  the  hearing  of  the  appeal,  the  motion  papers  must  be  pro- 
duced to  the  roart  (Smith  v.  Dodd,  8  E.  p.  Smith,  215). 

d.  Where  l!.e  necessary  papers  upon  the  appeal  are  not  submitted  to  the 
court,  the  appeal  will  be  dismissed.  So  held  where  the  papers  did  not  show 
whether  the  appeal  was  taken  from  a  judgment  upon  a  demurrer,  or  from  an 
order  striMng  out  a  demurrer  as  frivolous  (Sun  Mui.  Ins.  Co.  v.  Dwight,  1  Hil- 
ton, 50). 

e.  Formal  and  preliminary  objections,  not  involving  the  merits  of  a  motion, 
will  not  be  considered  upon  appeal  unless  it  affirmatively  wpears  that  they 
were  taken  and  overruled  when  the  motion  was  brcTught  on  for  hearing  (Mer- 
riU  v.  Thompson,  1  Hilton,  551). 

/.  Objection  to  motion  papers  which  might  have  been  remedied  at  st>ecial 
term  by  amendment  if  the  objection  had  been  there  made,  cannot  foe  uiged  on 
the  argument  of  the  appeal  (Jackson  v.  Smithy  16  Abb.  201). 

^.  On  an  appeal  fix>m  an  order  on  a  motion  where  no  affidavits  werd  read 
in  opposition  to  those  in  support  of  the  motion,  every  intendment  Lb  in  fovor 
of  the  statements  in  those  affidavits  (Jackson  v.  Smith,  16  Abb.  201). 

A.  On  an  appeal  from  an  order  proper  to  be  granted  only  as  a  matter  of 
&vor,  the  court  at  general  term  in  support  of  the  order  will  presume,  till  the 
contrary  appears,  that  it  was  so  grant^  (Leighton  v.  fVood,  17  Abb.  177). 

I.  Where  on  a  motion  to  set  aside  proceedings  for  irregularity,  the  irregu- 
larity is  not  stated  in  the  notice  of  motion,  and  the  motion  is  demed,  Uie  court 
at  general  term  on  an  appeal  from  the  order  denying  such  motion  may  pre- 
sume the  denial  was  for  the  defect  in  the  notice  (Lewes  v.  Oraham,  16  Abb.  126 , 
and  see  14  Abb.  449). 

j.  On  an  appeal  from  an  order  the  objecUon  that  the  order  does  not  con- 
form in  its  terms  to  the  decision  actually  made  cannot  be  considered  (Bhle  v. 
IfoZ&w,  6  Bosw.  661). 

k.  The  principle  that  the  finding  of  fiEtct  of  an  inferior  tribunal  is  not  to  be 
reversed  by  the  appellate  court,  merely  because  it  is  against  the  weight  of 
evidence,  has  no  application  to  appeals  to  the  general  term  from  orders  made 
in  the  progress  of  the  action,  upon  affidavits  (Brodsky  y.  Ihms,  16  Abb.  251 ;. 
25  How.  474). 

I  CoBta.— An  appeal  under  this  section  is  a  motion,  and  the  costs  are  in 
the  discretion  of  the  court;  and  if  not  awarded  on  the  decision  of  the  appeal, 
and  the  amount  stated  in  the  order,  none  can  be  obtained  (Savage  v.  Borrow, 
2  Code  Rep.  57 ;  NeUis  v.  De  Forrest,  6  How.  418 ;  and  see  section  815  and  note). 

On  an  appeal  from  an  order  granting  or  refusing  a  new  trial,  the  costs 
are,  before  argument,  $15 ;  for  argument,  $80  (Jaeketi  v.  Judd,  18  How.  885> 
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d.  In  the  superior  court  of  New  York,  costs  are  always  granted  on  the 
affirmance  of  an  order  {Pureh<m  t.  BeOatMf  16  Abb.  105). 

b.  New  Tork  Oommon  Pleas.— Appeals  from  orders  on  points  of  practice 
in  this  court  are  regulated  by  rules  of  court,  which  will  be  found  in  the 
Appendix. 

§  850.  [300..]  Orders  at  chambers,  to  be  entered  he/ore 
appeal. 

The  last  section  shall  include  an  order,  made  out  of  court 
upon  notice ;  but  in  such  case,  the  order  must  be  first  entered 
with  the  clerk.  And  for  the  purpose  of  an  Appeal,  any  party 
affected  by  such  order  may  require  it  to  be  entered  with  the 
clerk,  and  it  shall  be  entered  accordingly. 

c.  Orders  granted  by  a  Justice  at  chambers,  esB  parte,  under  g  405  [8661, 
need  not  be  entered  with  the  clerk  (Saeage  v.  Belpea,  8  How.  376 ;  1  Code 
Rep.  42).  But  upon  motions  made  upon  notice  under  section  401  [8W],  the 
affldayits,  &c.,  used  on  the  motion,  must  be  filed  with  the  clerk  of  the  county 
where  the  yenue  is  laid  {Id;  and  NiehoUon  t.  Dunham^  1  Oode  Rep.  119) ;  or 
if  the  place  of  trial  has  been  changed,  then  with  the  clerk  of  the  county  to 
which  the  other  papers  in  the  cause  are  transferred.  And  the  order  or  ded-' 
sion  in  such  cases  must  be  entered  with  the  clerk  of  the  county  in  which 
such  papers  are  filed.  It  is  the  duty  of  the  respectiye  attorneys  to  file  the 
papers  used  by  them  on  such  motion,  and  of  the  preyailing  party  to  see  that 
the  order  is  entered  conformably  to  the  decision.  Ud,)  Ab  order  improperly 
entered  wiU  be  struck  oot  on  motion  (BsdtU  t.  iWtffZ,  8  Code  Rep.  6^. 

See  oftUs,  p.  684,  a. 
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Chaptbb  v.* 

Appeal  to  the  Court  of  Common  Pleaefor  the  city  and  oot$nfy 
of  Newo  York^  or  to  a  cotmty  courts  from  an  inferior  courh 

SBcnoN  851.    Existing  laws  repealed,  and  this  chapter  snbstituted. 

863.  By  what  courts  Judgments  to  be  renewed.    New  tiiaL 
868.    Appeal,  when  to  be  taken. 

854.    Notice  of  appeal  to  be  serred  on  Jufitioe,  and  ooet9  of  fetozn 

to  be  paid. 
866.    Security  to  stay  execution. 

866.  Form  of  undertaking. 

867.  Execution,  how  staj^ed. 

866.  In  case  of  death  of  justice,  undertaldng  to  be  filed. 

8G§.  Filing  in  lieu  of  service  of  notice  of  appeal. 

860.  Return,  when  and  how  made  mi4  oomp^ed* 

8#1.  Qow  made  if  Justice  be  out  of  oMfi%. 

862.  Further  return. 

868.  Justice  dead,  insane,  or  absent 

864.  Hearing  upon  return.    Dfsmisshig  appeal,  if  not  brought  on. 

866.  Appeal  to  be  heard  on  the  original  papers. 
366.    Judgment  on  appeal.    New  trial. 

867.  Judgment-roll. 

368.  Costs,  how  awarded. 

369.  Restitution. 

370.  Setting  off  costs  and  recovery. 

371.  The  costs  on  appeal. 

§  361.  [301.]  (Am'd  1849.)  Existing  euits.  Eadsting  laws 
repealed^  a/nd  this  chapter  stcbstituted. 

All  statutes,  now  in  force,  providing  for  the  review  of  judg- 
ments in  civil  cases,  rendered  by  courts  of  justices  of  the  peace, 
by  the  marine  court  of  the  city  of  New  York,  by  the  justices' 


a.  *  Regolarlty  of  prooeedingB  in  marine  conrt— ^The  court  of  common 
pleas  will  not  examine  upon  motion,  the  regularity  of  proceedings  whereby  a 
judgment,  of  which  a  transcript  is  filed,  has  been  obtained  m  the  marine 
court  The  remedy  in  the  court  of  common  pleaa  is  by  appeal;  and  in  case 
the  time  for  appealinfi;  has  expired,  the  marine  court  is  empowered  by  recent 
statutes  to  grsmt  relief.  An  order  of  the  marine  court  vacating  a  Judgment, 
must  be  actually  entered  in  that  court,  before  the  court  of  common  pleas 
will  entertain  a  motion  to  set  aside  an  execution  issued  thereon.  Where  on 
a  motion  to  set  aside  an  execution,  on  the  around  that  a  decision  had  been 
made  in  the  marine  court  vacating  the  judgment  whereon  it  was  issued,  it 
appeared  that  the  decision  had  not  been  entered  or  reduced  to  the  form  of 
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courts  in  the  city  of  New  York,  by  the  uinnicipal  court  of  the 
city  of  Brooklyn,  and  by  the  jueticee'  courts  of  cities,  and  reg- 
ulating the  practice  in  relation  to  such  review,  are  repealed  ; 
and  hereafter,  the  only  mode  of  reviewing  such  judgments 
shall  be  an  appeal,  as  prescribed  by  this  chapter. 

*  §  362.  [302.]  (Am'd  1849, 1857, 1862, 1863, 1864.)  Eeisting 
9tnt8.    By  what  courts  Judgments  to  he  reviewed.     New  trial. 

When  a  judgment  shall  have  been  rendered  by  the  general 
term  of  the  marine  court  of  the  city  of  New  York,  or  by  a  jus- 
tice of  a  justice's  court  of  that  city,  the  appeal  shall  be  to  the 
court  of  common  pleas  for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  marine  court  pre- 
scribed herein,  shall  be  from  an  actual  determination  at  such 
general  term  only,  and  shall  be  taken  within  twenty  days  after 
judgment  by  such  general  term. 

In  the  city  of  Buffalo,  the  appeals  from  the  courts  of  justices 
of  said  city  shall  be  to  the  superior  court  of  said  city.  And 
when  the  appeal  is  to  the  superior  court  of  Buffalo,  in  the  cases 
in  which  by  the  terms  of  this  section  a  new  trial  may  be  had, 
such  new  trial  shall  be  had  in  the  said  superior  court. 

When  rendered  by  any  of  the  other  courts  enumerated  in 
section  three  hundred  and  fifty-one,  the  appeal  shall  be  to  the 
county  court  of  the  county  where  the  judgment  was  rendered. 

an  order,  in  conseqnenc*  of  the  loss  of  papers,  it  was  held,  that  the  proper  ^ 
course  was  to  renew  the  motion  below,  and  apply  in  the  mean  time  to  the 
court  of  common  pleas  for  a  stay  of  proceedings  upon  the  execution  (MeOunn 
V.  Bamett,  2  E.  D.  Smith,  521). 

a.  City  of  Ba£Eala— In  cases  arising  in  Justices^  courts  in  the  city  of  Buf- 
fiUo,  an  appeal  lies  from  the  county  court  to  the  superior  court  of  that  city 
only,  and  the  decision  of  the  latter  court  is  final  {Burgart  y.  Stock,  12  How. 


b.  MechanloB'  liens. — A  Jud^ent  of  a  Justice's  court,  in  proceedings 
under  the  mechanics'  lien  law,  is  a  Judgment  in  a  civil  action,  and  is  the 
subject  of  review  on  appeal  to  the  county  court,  the  same  as  other  Judgments 
{The  PiBople  V.  Oaunty  Judge  of  Rensselaer,  18  How.  899). 

€.  JofltlcM'  JndgnMnts. — As  the  only  mode  of  reviewhig  a  ludgment 
rendered  in  a  justice's  court,  is  that  prescribed  by  the  code  (2  Sand.  6&I;  11 
How.  88),  if  the  provisions  of  the  coae  are  not  complied  witL  the  appellate 
court  has  no  jurisdiction  (TuGoekY.  Bradshaw^  1  Code  Rep.  53;  Tkampaon  v. 
Hopper,  id.  108 ;  Derby  v.  'uanniji,,  15  How.  82.  See  note  to  section  854). 

d  Sfnmnary  Pn>oaecUiiga. — This  chapter  does  not  apply  to  summary  pro- 
ceedings to  recover  possession  of  land,  which  must  still  be  reviewed  by 
certiorari  {The  People  v.  BigeknOjll  How.  88,  Duel  v.  Buet,  24  Barb.  488;  The 
People  V.  WiOis,  5  Abb.  205;  Freeman  v.  Ogden,  17  Abb.  826,  note;  ca&ti» 
David  V.  Budson,  6  Abb.  61 ;  Bomains  v.  Kinshimer,  2  Hilton,  519). 

See  Roles,  in  Appendix. 

^  •  Amended— See  Appendix, 
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On  such  appeal,  when  the  amount  of  the  claim  or  claims  of 
either  party  litigated  in  the  court  below  shall  exceed  fifty  dol- 
lars, or  when  in  an  action  to  recover  the  possession  of  personal 
property,  the  value  of  the  property  as  assessed  and  the  dama- 
ges recovered  shall  exceed  fifty  dollars,  exclusive  of  costs,  a 
new  trial  shall  be  had  in  the  county  court  in  the  following 
cases: 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law 
joined  between  tlie  parties. 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined  between 
the  parties,  whether  the  defendant  was  present  at  the  trial  or 
not. 

Provijded,  however,  that  the  appellant  may  in  cases  where 
the  amount  litigated  exceeds  fifty  dollars,  state  in  the  notice  of 
appeal,  that  such  appeal  is  taken  upon  questions  of  law  only, 
in  which  case  a  new  trial  shall  not  be  had  in  county  court,  but 
the  appeal  shall  be  heard  and  determined  in  the  same  manner 
as  if  the  amount  litigated  in  justices'  court  in  said  cause  ap- 
pealed was  fifty  dollars  or  under. 

a.  New  taiaL— The  new  trial  is  a  matter  of  right  of  which  the  i^pellant 
cannot  be  deprived  on  the  ground  of  any  particnlarity  in  the  statement  in 
his  notice  or  appeal,  of  the  ground  of  appeal  (FowUr  y.  Wstt&neUy  17  Abb. 
59). 

0,  Where  there  is  an  application  for  a  new  trial  the  county  court  must 
hear  and  decide  upon  all  the  questions  raised  by  the  appellant  as  wdl  those 
upon  which  the  Judgment  is  alleged  to  be  erroneous,  as  those  on  which  the 
appellant  seeks  a  new  trial  {Cfook  y.  dwHt  10  Abb.  dl2). 

Appeal  by  TnfanJtA^  see  Ante,  p.  128,  g, 

%  353.  [303.]  (Am'd  1851,  1852.)  Edstimg  suits.  Appeal, 
when  to  he  taken. 

The  appellailt  shall,  within  twenty  days  after  judgment, 
serve  a  notice  of  appeal,  stating  the  grounds  upon  which  the 
appeal  is  founded.  Kthe  judgment  is  rendered  upon  process 
not  personally  served,  and  the  defendant  did  not  appear,  he 
shall  have  twenty  days,  after  personal  notice  of  the  judgment, 
to  serve  the  notice  of  appeal  provided  for  in  this  and  the 
next  section. 

See  note  to  sect  854. 

§354.  [304.]  (Am'd  1849,  1851*1852,  1857,  1858.)  Exh 
ietvng  sxdts.  Notice  of  appeal  to  he  served  on  justice,  and 
costs  paid.     Undertaking  or  deposit. 

The  notice  of  appeal  must,  within  the  same  time,  be  served 
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on  the  jastice,  personallj,  if  living  and  within  the  county,  or 
on  his  clerk,  if  there  be  one,  and  on  the  respondent,  personally, 
or  by  leaving  it  at  his  residence,  with  some  person  of  suitable 
SLge  and  discretion ;  or  in  case  the  respondent  is  not  a  resident 
of  such  county,  or  cannot,  after  due  diligence,  be  found  therein, 
in  the  same  manner  on  the  attorney  or  agent,  if  any,  who  is  a 
resident  of  such  countj,  who  appeared  for  the  respondent  on 
the  trial ;  and  if  neither  the  respondent  nor  such  agent  or  at- 
torney can  be  found  in  the  county,  the  notice  may  be  served 
on  the  respondent  by  leaving  it  with  the  clerk  of  the  appellate 
court,  and  the  appellant  must,  at  the  time  of  the  service  of  the 
notice  of  appeal  on  the  justice,  or  on  his  clerk,  as  herein  pro- 
vided (except  in  cases  of  appeals  from  the  district  courts  in  the 
city  of  New  York,  and  the  general  term  of  the  marine  court  of 
the  city  of  New  York),  pay  to  such  justice  or  clerk  the  costs  of 
the  action,  included  in  the  judgment,  together  with  two  dollars, 
costs  of  the  return,  which  shall  be  included  in  the  judgment 
for  costs  on  reversal.  In  all  cases  of  appeal  from  the  general 
term  of  the  marine  court  of  the  city  of  New  York,  and  from 
the  district  courts  of  the  city  of  New  York,  to  the  court  of 
common  pleas  for  the  city  and  county  of  New  York,  the  appel- 
lant shall,  at  the  time  of  the  service  of  the  notice  of  appeal, 
pay  to  the  clerk  of  the  marine  court,  or  to  the  justice  or  clerk 
of  the  district  court,  two  dollars,  as  costs  of  the  return  to  such 
court  of  common  pleas,  which  costs,  so  paid,  shall  be  included 
in  the  judgment  for  costs,  in  case  the  judgment  of  the  court 
below  shall  be  reversed  ;  and  the  appellant  shall  also  execute, 
on  the  appeal,  a  written  undertaking  on  his  part,  with  one  or 
more  sufficient  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs,  disbursements,  and  extra  costs,  awarded  against  him 
in  the  court  below,  if  such  judgment  shall  be  affirmed  by  the 
appellate  court,  on  such  appeal,  together  with  all  costs  and 
damages  which  may  be  awarded  against  him  thereon ;  such 
sureties  to  justify  in  double  the  amount  specified  in  the  under- 
taking ;  such  undertaking  and  the  sufficiency  of  the  sureties  to 
be  approved  by  the  justice  of  the  court  below,  or  one  of  the 
judges  of  the  court  of  common  pleas,  or  the  appellant  may  de- 
posit, with  the  clerk  of  the  court  of  common  pleas,  the  costs, 
disbursements,  and  extra  costs,  included  in  the  judgment  in  the 
court  below,  and  the  sum  of  fifteen  dollars,  to  meet  any  costs 
that  may  be  awarded  against  him  in  such  appeal ;  and  sucb 
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appeal  from  the  general  term  of  the  marine  court  and  the  dis- 
trict court  shall  be  ineffectual,  unless,  wi|hin  the  time  specified 
for  bringing  the  appeal,  the  appellant  execute  such  undertak- 
ing or  make  such  deposit ;  the  undertaking,  when  execute 
and  approved,  to  be  filed  with  the  clerk  of  the  court  of  common 
pleas ;  the  amount  so  deposited  shall  be  repaid  by  said  clerk, 
to  the  appellant,  if  he  succeed  on  the  appeal ;  and  in  case  the 
judgment  be  affirmed,  the  said  clerk  shall,  after  execution  is 
issued,  pay  over  the  amount  so  deposited,  to  the  respondent, 
which  shall  be  credited  on  the  execution  issued  on  the  judg- 
ment of  affirmance,  to  the  extent  thereof,  and  the  balance,  if 
any,  on  the  execution  issued  on  the  judgment  appealed  from. 

a.  Appeal  from  jiidgmaut»  in  the  marine  cuid  dfatrict  ooortB  to  tiia  otty 
Hew  York,  to  actions  against  the  mayor,  Ac.  of  said  city. — On  uopeals 
by  the  mayor,  &c.  of  New  York,  from  judgments  in  the  marhie  and  mBtrict 
courts  of  said  city  against  said  mayor,  &c  the  seirice  of  the  nollce  of  a{^>eal, 
without  more  and  without  any  security,  stays  the  proceedings  on  tlie  judg- 
ment ;  and  the  said  mayor,  &c.,  is  not  required,  in  order  to  appeal,  either  to 
pay  the  costs  of  judgment  or  Uie  fee  for  the  return  (Laws  t8^  eh.  $34)u 

b.  Appeals  by  municipal  Corporations.— See  ante,  p.  637,  e. 

c.  Appeals  by  the  People. — See  ants^  p.  637,  c,  d. 

d.  Who  may  appeaL— Both  parties  may  appeal  from  one  and  the  same 
Judgment  (Olatsner  v.  WheaUm,  %  E.  D.  Smith,  852 ;  BolMng  v.  Chdma^  4  £. 
D.  toith,  316). 

6,  "What  Judgments  are  appealable.— Where  a  justice  dismisses  an  act- 
ion before  him  without  awarding  any  costs  against  the  plaintiff,  it  is  not 
a  case  in  which  an  appeal  can  be  Sx>ught  There  is  no  judgment  capable  of 
being  affirmed  or  reversed  [Hauknbeck  t.  QiUies,  7  Abb.  421 ;  2  Hilton,  239) ; 
see  however,  Gregory  v.  Trainor,  4  E.  D.  Smith,  68,  where  such  an  appeal  iras 
allowed.  A  Judgment  in  a  proceeding  to  foreclose  a  mechanic's  hen  is  ap- 
pcMOable  {The  PwpU  v.  Eenndaer  Co.  Judge,  13  How.  398). 

/.  There  can  be  no  appeal  to  the  county  court  from  the  verdict  of  ajury 
given  upon  the  laying  out  a  private  road  {The  People  v.  BMMon,  17  Uow. 
584;  29  Barb.  77). 

g.  A  party  may  appeal  ftt)m  a  Judgment  in  his  favor  {BteeoU  v.  Marshall^ 
6  Johns.  100 ;  Slaman  v.  Buckley,  29  ^b.  290). 

K  The  remedy  by  appeal  applies  as  well  to  jurisdictioiial  defects  se  to 
irregularities  (Fitch  v.  BevUn,  15  Barb.  47), 

i.  There  can  be  no  appeal  to  the  New  York  common  nleas,  from  a  judg- 
ment of  a  single  judge  of  the  marine  conTi,(The  People  v.  Marme  Court,  8  Abb. 
57;  22  Barb.  602;  7%e  People  y.  Marine  Court,.^  Ahh.  !i ;  The  People  y.  Marine 
Court  2  Abb.  126).  Nor  from  a  judgment  at  the  general  term  of  the  marine 
courts  reversing  a  Judgment  of  a  single  Justice  without  ordering  a  new  trial, 
or  a  final  judgment,  or  otherwise  determining  the  rights  oT  the  parties 
(Hone  V.  JuUen,  9  Abb.  193 ;  Howe  v.  JuUen,  2  Hflton,  463). 

j.  The  New  York  Common  Reas  has  no  power  on  motion  to  revose  of 
vacate  a  Judgment  of  the  marine  or  district  court  (Ma/rtm  v.  Mayor  uf  N,  Y. 
20  How.  87).  It  may  however,  where  a  transcript  has  been  filed,  perpetnally 
enjoin  the  enforcement  of  such  a  judgment,  (id) 

k,  'When  notloe  of  appeal  may  be  ecrvedL— Notice  of  appeal  may  be 
served  immediately  after  the  justice  renders  judgmoit,  without  waiting  for 
the  clerk  of  the  court  below  to  docket  the  Judgment  {QrimM  v.  YoaiBeamn, 
2  £.  D.  Smith,  178). 
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a.  NoUoe  of  a|>peaL— The  Notice  of  appeal  must  be  in  writing— a  verbal 
notice  is  not  sufficient  (The  People  v.  Eldndgey  7  How.  108).  It  must  specify, 
with  reasonable  certainty,  the  ^eged  error,  whether  in  the  process,  the  plead- 
ing, the  proceedings  at  the  trial,  or  in  the  giving  of  Judgment,  so  that  the  ad- 
verse party,  as  well  as  the  justice,  may  be  udrly  apprised  of  the  ground  on 
which  a  reversal  of  the  Judgment  is  sought  (Lee  v.  Schmidt,  6  Abb.  188 ;  Kelty 
V.  Jen/dm,  1  Hilton,  78 ;  Irwin  v.  l/wtr,  18  How.  409 ;  4  Abb.  183 ;  WtUiarM 
V.  Ounninffham,  2  Sand.  682 ;  Thampmm  v.  Bopper,  1  Code  R  108).  This  is 
necessary  to  enable  the  Jortice  to  make  a  proper  return  ( Webeter  v.  Hopkins,  11 
How.  1  A),  and  to  enable  the  respondent  to  prepare  for  argpment,  or  procure 
an  amended  return,  if  the  original  return  is  detective  as  to  any  ground  of  ap- 
peal {Morton  v.  (TZorA;,  11  How.  408).  A  notice  of  appeal  not  stating  any 
grounds  of  appeal  would  probably  be  a  nullity  (Chriihnan  v.  Pmd,  16  How. 
17;  Buek  v.  JJenniaon,  14  How.  807).  Where  the  groubds  stated  were  '*  that 
material  testimony  offered  on  the  trial  was  excluded ; "  that  "•  material  testi- 
mony was  admitted  which  ought  to  have  been  excluded ; "  that  *'  the  evidence 
was  msufflcient  on  the  question  of  damages ;  and  that  the  Judgment  was 
against  the  law  of  the  case; "  held  too  vague,  and  presented  no  pomts  for  re- 
view (Deuehars  v.  WhetUon,  16  How.  471).  A  statement  that  "  the  Judgment  is 
cleariy  against  the  law  and  the  evidence  of  the  case,"  is  not  sufficient  (i>0r^  v. 
Hanninji  Abb.  150 ;  15  How.  82).  And  a  general  statement  *'  that  the  Judgn^t 
is  unsustainod  by  and  contrary  to  law  and  evidence,"  is  insufficient  (iSfi^  v. 
Jenkins,  1  Hilton.  78).  The  notice  must  itself  specify  the  grounds  of  objection  to 
the  Judgment  A  reference  to  the  proceedings  on  the  trial,  as  the  place  where 
the  grounds  of  appeal  will  be  founa,  is  not  sufficient  {Mayor  of  New  York  v. 
Oreen,  1  Hilton,  893).  The  notice  of  appeal  must  distinctly  specify  the  errors 
alleged,  whether  in  the  process,  pleaainffs,  proceedines  at  the  trial,  or  in 
givingjud^ent,  so  that  the  respondent,  the  Justice,  and  the  appellate  court 
may  be  fuUy  apprised  of  the  matter  intended  to  be  the  subject  of  review  (Lee 
V.  Sehmdt,  1  Hilton,  587).  Where  the  errors  are  not  distinctly  pointed  out  in 
the  notice,  or  where  the  notice  states  generally,  as  a  ground  of  appeal,  that 
the  judgment  is  against  law  and  evidence,  specific  oljections  will  not  be 
heara  on  the  argument,  but  the  Judgment  will  be  summarily  affirmed.  (ItL) 
A  statement  in  the  notice  that  the  Judgment  is  against  the  weight  of  evidence, 
is  not*  sufficient  tp  Justify  a  review  of  the  Judgment  as  being  contrary  to 
evidence,  or  against  evidence,  each  being  a  distinct  ground  of  error,  and,  if 
relied  on,  must  be  stated.  (Id.)  Where  the  notice  of  appeal  does  not  state 
any  erounds  of  appeal,  the  Judgment  will  be  affirmed  (Dims  v.  N,  F.  and  Erie 
R  R  Co,,  1  Hilton,  548).  But  as  upon  an  appeal  to  the  couni^  court,  where 
the  amount  litigated  exceeds  fifty  doUare,  the  appellant  is  entitled  to  a  new 
trial  as  a  matter  of  right ;  there  is  no  reason  [except  S  871  of  the  code]  for 
requiring  particularity  in  the  statement  of  the  grounds  of  appeal  in  the  no- 
tice of  appeal,  hence  in  such  a  case  a  notice  that  the  Judgment  was  against 
law  and  evidence,  was  held  sufficient  (Fowler  v.  WeUeroeU,  ft  Barb.  874). 

h.  Must  the  notice  of  appeal  state  "  manifest  injustice  "  has  been  done,  to  en- 
title the'  appellant  to  relief  on  that  account  ?  (dilkman  v.  Boiger,  4  £.  D.  Smith, 
486). 

e.  Bffeot  of  notice  not  stating  the  groonds  of  appeaL— If  the  notice  does 
not  state  ^grounds  of  ^peal,  the  appeal  will  be  dismissed  (Swate  v.  BendaU, 
2 E.  D.  Smith,  128 ;  Oriswold  v.  Van  Veusen,  id.  178:  duUioan  v.  McDonald.^ 
jSand.  682.  note ;  i^^v.iTanTMn,  15  How.  32;  PhristmanY.  Bml,lQ  id.  17; 
BiLsh  V.  JierUson,  14  id  807) :  unless  the  court,  as  it  may,  give  the  appellant 
leave  to  amend  his  notice  or  appeal  by  inserting  therein  the  grounds  of  appeal 
(Irwin  V.  Jfw*r,  18  How.  409 ;  4  Abb.  188). 

d.  And  where  the  appellant  set  forth  various  objections  as  having  been 
taken  at  the  trial  and  overruled,  but  did  not  state  the  grounds  on  which  the 
party  appealed,  the  court  dismissed  the  api>eal  because  of  this  omission  (duUi- 
f>an  V.  McDwuddy  2  Sand.  682,  hi  note). 

e.  Where  a  notice  of  appeal  from  a  Justice's  Judgment  states  a  single  ground 
of  appeal,  it  confers  jurisdiction  on  the  county  court  to  examine  the  whole 
'Case,  as  set  forth  in  the  Justice's  returns  (Forman  v.  Forman^  17  How.  25 
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Sixth  District ;  adverse  to  Derby  y.  E<mni%  15  How.  dS ;  Bwih  y.  Iknimon^  14 
How.  807). 

a.  The  objection  to  the  notice  of  appeal  should  be  taken  by  motion  to  di»- 
miss  the  appeal,  not  on  the  appeal  bemg  called  for  argument  {trwin  y.  Muir,  \% 
How.  409;  4  Abb.  133). 

See  section  871,  jmL 

b.  Seryioe  of  the  notioe.— Notice  cannot  regularly  be  served  on  the  attor- 
ney, if  the  respondent  is  in  fad  a  resident  [or  can  with  due  diligence  be  found 
within  the  county]  (Earle  y.  Chapman,  8  E.  D.  Smith,  216),  although  in  Loe*- 
Cher  y.  Nordmeyefr\\Z  How.  146 ;, 8  Abb.  344),  Gierke,  J.,  seemed  to  be  of  a 
different  opinion ;  lyid  where  the  notice  was  delivered  to  the  attomey^,  who 
stated  the  respondent  was  a  resident,  and  thereupon  the  party  servmg  the 
notice  took  it  back  wiCh  a  view  to  serve  it  on  the  respondent  personally, — it 
afterwards  turned  out  that  the  respondent  was  a  non-resident,  and  no  fmlher 
service  was  made,— held  there  had  been  no  sufficient  service  (BaHe  v.  Ohapman, 
supra). 

e.  On  the  motion  by  the  plaintiff  to  dismiss  an  appeal  upon  the  sround  that 
no  notice  of  appeal  had  been  served,  founded  on  affidavits  of  the  plaintiff  and 
of  the  attorney  who  appeared  for  him  in  the  court  below,  denying  generally 
that  a  service  of  such  notice  had  been  made,  and  not  stating  the  place  of  res- 
idence of  the  plaintiff;  the  motion  was  resisted  on  an  affidavit  oi  the  defend- 
ant, stating,  on  irtfcrmaUon  and  h^dff,  that  the  plaintiff  was  a  non-resident ; 
held  that  such  an  affidavit  was  sufficient  prima  fade  evidence  of  the  ^aintiff 
being  a  non-resident.  The  motion  was  decided  on  other  grounds  (BarU  v. 
Ohapman,  3  E.  D.  Smith,  216). 

d.  Where  the  notice  of  appeal  was  served  on  the  respondent's  attorney,  on 
motion  to  dismiss  the  appeal  on  the  ground  that  the  notice  was  not  served  on 
the  respondent,  it  appeared  by  the  appellant's  affidavit,  that  '*  he  used  ereat 
diligence  to  make  the  service  on  the  respondent,  that  he  called  at  the  resiaence 
of  me  respondent,  in  tiie  city  of  New  i  ork,  and  could  not  find  her  there ;  was 
referred  to  another  house,  where,  it  was  said,  she  was  gone  to  service,  and  on 
calling  there  was  told  they  did  not  know  where  she  was,  and  finally,  that  she 
eould  not  be  found,''  the  court  held  this  instkffident  to  show  that  the  renxmdent 
was  not  a  resident  of  the  city  of  New  York,  and  dismissed  the  appeal  (Dujfy 
v.  Morgan^  2  Sand.  681).  [At  the  time  this  decision  was  made  the  only  case  in 
which  service  could  be  made  on  the  attorney,  was  where  the  respondent  was 
a  non-resident.  Now  service  may  be  made  on  the  attorney  where  the  re- 
ipondent  cannot  with  due  dilig^ice  be  found.] 

«.  The  notice  of  appeal  may  be  served  on  the  clerk  of  the  court,  and  in  that 
case  need  not  be  served  on  the  justice  (Irmn  v.  Jfwr,  13  How.  409  ;  4  Abb.  183) ; 
and  the  costs  of  the  action  and  costs  of  the  return  may  also  be  paid  to  the 
clerk  (Loeeeher  y.  Ifardmeyer,  13  How.  146 ;  8  Abb.  244). 

/\  Giving  admission  of  due  service  of  a  notice  of  appeal  held  a  waiver 
the  objection  that  it  is  not  served  in  time  {Struwr  v.  Ocean  Im.  Co.,  9 
Abb.  23). 

g.  Payment  of  fee  for  retnm. — Where,  on  an  appeal  from  a  justice's  Judg- 
ment, the  fee  for  the  return  was  not  paid  at  the  time  of  the  service  of  the  no- 
tice of  appeal,  but  was  afterwards  tendered  and  refused,  the  ^usti^  refused 
to  make  any  return,  the  appeal  was  dismissed ;  and  Harris,  J.,  said,  "  If  the 
fee  foi;  the  return  is  not  paid  on  the  service  of  the  notice  of  appeal,  the  Justice 
is  not  bound  to  make  a  return ;  nor  is  it  in  the  power  of  the  appellate  court, 
eitlier  to  compel  a  return,  or  to  hear  the  appeal  in  the  absence  of  any  return  " 
( Van  Heueen  v.  KirkpcUrick,  1  Code  Rep.  N.  S.  74 ;  5  How.  422).  See  note  to 
section  860. 

h.  Appeal,when  perfected.— An  appeal  firom  a  Justice's  court  is  perfected 
by  the  service  of  notice  of  appeal  on  the  Justice,  and  on  the  respondent,  or  his 
attorney,  if  the  respondent  is  a  non-re^dent ;  and  when  notice  of  appeal  had 
been  served  on  the  Justice,  and  no  notice  had  been  served  on  the  resp<'iident. 
it  was  held  that  no  appeal  had  been  perfected,  and  that  the  plaintiff  should 
treat  the  service  made  as  a  nullity  and  issue  execution  on  the  judgment :  and 
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a  motion  to  set  aside  the  appeal  was  dismissed  {Sehermerhym  y.  Goltirf^  1  Code 
Rep.  N.  8.  290 ;  Th/e  People  v.  Eldridae,  7  How.  108).  The  appeal  to  the  comity 
court  is  not  perfected  until  the  appellant  pays  the  costs  of  the  action  (Qri^ 
udd  V.  Vm  Deusen,  2  E.  D.  Smith,  178). 

a.  Dcrpoatt  or  iuiderta]dns.~The  deposit  or  undertaking  required  by  this 
section  16  necessary  to  make  an  appeal  effectual,  but  such  undertaking  or  de- 
posit does  not  stay  the  execution  on  the  jud^ent ;  to  obtain  such  a  stay,  an 
undertaking  must  be  given  pursuant  to  section  856  {Onderdonk  v.  ISmmans,  2 
Hilton,  504 ;  9  Abb.  187 ;  17  How.  545). 

b.  An  undertaking  pursuant  to  this  section  does  not  bind  the  sureties  for  the 
payment  of  the  damages  recovered  by  the  judgment,  appealed  fronL  The 
'*  damages  "  referred  to  in  this  section,  are  such  sum  as  the  court  may  award 
the  respondent  in  addition  to  the  Judgment  appealed'  from,  and  beyond  the 
costs  of  appeal.    {Id.) 

c.  The  undertaking  under  this  section  does  not  stay  proceedings  on  the  judg- 
ment ;  to  stay  proceedings,  an  undertaking  most  be  given  pursuant  to  sections 
855  and  856.    (fd.) 

d  The  "  danoages  ^  mentioned  in  this  section  applies  to  those  cases  where 
on  an  appeal  a  recovery  is  had  by  one  party  and  costs  are  awarded  to' the  other 
(§  870X  and  a  set-off  is  ordered  and  a  judgment  is  given  for  the  balance,  such 
balance  if  against  the  appellant  would  be  "  damages."    {Id,) 

e.  The  appellant  is  not  required  to  serve  a  copvot  the  undertaking  on  the 


respondent  or  his  attorney  (Taekaon  v.  Smithy  25  How.  476 ;  16  Abb.  201). 
f.  The  court  may  permit  an  amendment  of  any  defect  in  the  undertaking 
ood  v.  KeBy,  2  Hilton,  384 ;  Irtrin  v.  Mbore^  18  How.  410). 
g.  The  liability  of  sureties  on  an  undertaking  under  this  section  is  fixed  the 
moment  the  judgment  is  affirmed  {Ond&rdank  v.  Bmmomy  2  Hilton,  504 ;  9  Abb. 
187;  17  How.  56). 

h.  Ol^eotloiui  to  regnlaxtty  of  notioeb  or  that  it  was  not  in  time,  when 
to  be  taken. — An  objection  to  the  regularity  of  the  notice  of  appeal  will  not 
be  considered  on  the  aigument  of  the  appeal.  The  remedy  for  any  irre^ar- 
ityin  that  respect  i&  by  motion,  upon  notice  to  the  appellant  to  dismiss 
the  appeal  {Nye  v.  Ayre$,  1  K  D.  Smith,  588 ;  Partridge  v.  Thayer,  2  Sand. 


{Wc 


i.  An  objection  that  a  notice  of  appeal  has  been  served  after  the  time  pre- 
scribed by  the  statute,  can  be  taken  advantage  o£  only  by  a  motion  to  dismiss 
the  appc^,  when  the  fact  of  the  service  being  too  late,  does  not  appear  from 
the  return  (MiUe  v.  8huU,  2  E.  D.  Smith,  189). 

j.  Motion  to  diamiiiB  appeal  for  not  stating  grounds  of  appeal  in  notioe. 
— The  motion  to  dismiss  an  appeal  because  the  notice  does  not  state  the  grounds 
of  an  appesd  should  be  made  at  a  special  term  (Ori»wold  v.  Van  Deueen,  2  E. 
D.  Smith,  178 ;  see  Inioin  v.  Muir,  4  Abb.  188 :  13  How.  409). 


§  856.  [308.]  (Am'd  1849, 1863.)  Existing  suits.  Secv/nty 
to  stay  execution. 

When  by  the  terms  of  section  three  hundred  and  fifty-two, 
the  appellant  is  entitled  to  a  new  trial,  in  the  appellate  *conrt, 
he  shall,  at  the  time  of  taking  his  appeal,  and  in  all  other  cases, 
if  he  desires  a  stay  of  execution  of  the  judgment,  give  security 
as  provided  in  the  next  section. 

k.  Staying  proceedings  on  tlie  jud^mant. — The  appellate  court  is  not 
Justified  in  starring  proceedings  on  the  judgment  appealed^ftx)m,  ui>on^y 


other  grounds  than  those  prescribed  by  statute  (HmdkuM  v.  Mayor  of  K.  T. 
Abb.  m). 
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o.  An  appeal  from  the  JadffmenC  of  a  Justioe  of  the  peace,  not  followed  up 
by  the  giYing  of  the  ondertaliii^  required  by  the  code  (§g  855,  856,  857),  wiU 
not  operate  as  a  stay  of  any  ftirther  proceedings  which  t£te  plaintiifiP  may  elect 
to  pursue  in  order  to  enforce  the  collection  of  the  Judgment  {ficiwofny  v.  BUDk- 
WW,  9  Barb.  878). 

h.  The  appeal  to  the  county  court  does  not  mtmerMde  the  justice's  Judgment 
{Pruyn  v.  Tyler,  18  How.  331). 

e.  Where  the  respondent  has  issued  an  execution  and  made  a  lery  before 
the  stay  was  perfected,  the  seivice  of  a  certified  copy  of  the  undertaking  on 
the  officer  arrests  the  proceedings  at  the  point  in  whid^  they  were  at  the  tim^^ 
of  such  service.  The  leyy  is  not  dischaiged,  i^or  can  the  appellant  have  the 
goods  returned  to  him  until  the  appeal  is  disposed  oii&miUk  y.  AJkn.  9  K  D 
toith,  259). 

§366.  [306.]  (Am'd  1849,)  ExnsUng  swU.  Form  of 
vmdertahing. 

The  Becurity  shall  be  a  writteo  undertaking,  executed  by 
one  or  more  BoflBcient  sureties,  approved  by  the  county  judge 
or  by  the  court  below,  to  the  eflfect  that  if  judgment  be 
rendered  against  the  appellant,  and  execution  thereon  be  re- 
turned unsatisfied,  in  whole  or  in  part,  the  sureties  will  pay 
the  amount  unsatisfied. 

d.  Where  proceedings  have  been  stewed  by  an  undertaking  given  pursuant  to 
this  section,  on  the  ju&ment  bein^  afllrmea.  the  stay  ceases,  and  the  respond- 
ent may  proceed  to  collect  his  Juogment  (Onderckmk  v.  Bmm<m$,  3  Hilton, 
504). 

e.  Where  the  county  court  reversed  the  Judgment  of  the  justice  and  the  so* 
preme  court  reversed  the  Judgment  of  the  county  court  and  affirmed  that  of 

■         ■  adf 


the  justice  with  costs,  held  that  the  sureties  in  an  undertaking  given  pursnaii: 
to  this  section,  were  liable,  not  merely  for  the  amount  of  the  Judgment  in  the 
county  court,  but  for  the  amount  recovered  in  the  supreme  court  (Smiih  v. 
Crou9e,  24  Barb.  488). 

/.  The  liability  of  sureties  on  an  undertaking  under  this  sedtion  does  not  arise 
mntil  the  Judgment  is  affirmed  and  execution  therein  is  returned  unsatisfied 
(Ond&rdank  v.  Brnmons,  2  Hilton,  504). 

ff.  An  action  will  not  Ue  aeiUnst  a  Judge  for  an  error  in  Judgmoit  in  ap- 
proving an  invalid  undertakmg  {Okiek^nng  v.  BoHnMiy  8  Gushing,  648). 

§  357.  [307.]  (AmM  1849.)  EdaUr^g  suits.  Bte(mHon, 
how  stayed. 

The  delivery  of  the  nndertakmg  to  the  eonrt  below  shall 
stay  the  issning  of  execntion ;  or  if  it  has  been  issued  the 
service  of  a  copy  of  the  undertaking,  certified  by  the  court 
below,  upon  the  officer  holding  the  execution,  shall  stay  further 
proceedings  thereon.  • 

h.  On  appeal  from  the  Judgment  of  the  marine  or  one  of  thejustices*  courts, 
if  an  execution  has  been  issued  from  that  court,  and  the  officer  has  levied 
upon  the  defendant's  goods,  the  giving  of  an  undertaking  on  appeal,  pursuant 
to  §  857  of  the  code,  and  the  service  of  a  certified  copy  on  the  officer,  arrest 
the  proceedings  in  Uie  State  in  which  they  are  at  the  time  of  such  service. 
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But  tlie  levy  is  not  thereby  diechwced,  nor  can  the  appeilaat  require  that  the 
goods  levied  upon  be  retomed  to  mm  before  the  appeal  is  dtepoeiad  of  (Smith 
V.  AUen,  2  K  D.  Smith,  259).  But  where  an  execution  was  hahded  to  a  con- 
stable on  the  4th,  and  on  the  5th  the  defendant  perfected  an  appeal  and  served 
a  oopv  of  the  undertaking  on  the  plaintiff  in  the  forenoon  oi  the  same  day, 
and  the  plaintiff,  on  the  same  day,  and  before  the  constable  was  served  with  a 
c<^y  of  the  undertaking,  directed  him  to  levy  on  a  horse  of  the  defendant, 
the  court  refused  to  sanction  such  a  proceeding,  and  set  aside  the  levy  (J<m^ 
v.  MoOaH,  7  Abb.  418). 

i 

§  858.  [308.]  (Am'd  1849.)  EBisti/ng  mite.  In  case  of 
death  of  judioey  trndertahing  to  be  fled. 

Where,  by  reason  of  the  death  of  a  justice  of  the  peace,  or 
liis  removal  from  the  Gounty,  or  any  other  canse,  the  under- 
taking on  the' appeal  cannot  be  delivered  to  him,  it  shall  be 
filed  with  the  clerk  of  the  appellate  court,  and  notice  thereof 
given  to  the  respondent,  or  his  attorney,  or  agent,  as  provided 
in  section  three  hundred  and  fifty-four ;  it  shall,  thereupon, 
have  the  same  effect  as  if  delivered  to  the  justice. 

§  859.  [809.]  (Am'd  1849,  1852.)  jEacisting  suits.  FUmg 
in  Ueu  of  service  of  notice  of  appeal. 

When  by  reason  of  the  death  of  a  justice  of  the  peace,  or 
his  absence  from  the  county,  or  any  other  cause,  the  notice  ot 
appeal  cannot  be  served  as  provided  by  section  three  hundred 
and  fifty-three,  it  may  be  served  by  leaving  the  same  with  the 
clerk  of  the  county. 

*  §  360.  [311,]  (Am'd  1849,  1852,  1862.)  Gristing  suits. 
JSetumj  when  and  how  made  and  compelled. 

The  court  below  shall,  thereupon,  after  ten  days,  and  within 
thirty  days  after  service  of  the  notice  of  appeal,  hiake  a  return 
to  the  appellate  court  of  the  testimony,  proceedings,  and  judg- 
ment, and  file  the  same  in  the  appellate  court.  The  return 
may  be  compelled  by  attachment.  But  no  justice  of  the  peace 
shall  be  bound  to  make  a  return,  unless  the  fee,  prescribed  by 
the  last  section  of  this  chapter,  be  paid  on  the  service  of  the 
notice  of  appeal. 

e.  The  retom. — ^The  Jostice,  in  making  his  return,  acts  ministerially,  and  is 
responsible  to  the  party  injured  for  any  errors  therein  (Houghton  y.  Swarthout^ 
1  Denio,  609).  The  return  should  contain  all  the  evidence  used  on  the  triiU. 
documentary  and  oral  (Ogden  v.  JBandermm,  8  E.  D.  Smith,  167 ;  Orcutt  v.  Oahiul 
24  N.  T.  578) ;  and  the  pleadings ;  a  statement  of  the  testimony  and  Judgment  is 
not  sufficient  It  should  also  state  when  the  process  was  returnable,  the  day 
issue  was  Joined,  the  acQoumments,  if  any,  the  date  of  the  trial,  anc  the  day 
whereon  Judgment  was  rendered  (Peters  v.  Dhfsyy  3  E.  D.  Smith,  115 ;  B<ml9tan 
•  Amended — See  Appendix, 
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Y,M60leUand,2id.efi).  All  theprooeedings  (AMow  v.  OW^SGodeR  184; 
■ee Dendaan y.  Oa/mahan,  1  £ D.  Smith,  14£  147 .note ;  MeOaffwtg  t.  KOiy,  2 
Band.  687).  And  the  notice  of  appeal  {BuOt  y.  bem$on,  14  How.  d07).  If  the 
notice  of  appeal  is  not  returned,  the  appellate  court  will  dismiss  the  i^peal 
{id.;  Oabre  v.  Stmyis,  1  Hilton,  160.  Where  the  return  Mis  to  show  what 
Judgment  if  any  has  been  rendered  the  court  will  on  that  ground  alone  dismiss 
an  appeal  with  coats  (Woochide  y.  Pmder^  2  E.  D.  Smith,  890 ;  contra,  see  Klenek 
V.  DeForeti,  8  Code  Rep.  185). 

a.  Where  the  return  does  not  state  that  it  contains  all  the  eyidence,  the 
court  will  not  presume  there  was  eyidence,  not  in  the  return  sufficient  to  war- 
rant the  judgment  {OcUUgan  y.  MiXy  12  How.  496 ;  see  18  How.  96 ;  see  how- 
eyer  Prosmr  y.  Secor^  6  fiarb.  607). 

h.  If  the  return  is  defectiye  an  amendment  should  be  procured  by  applica- 
tion to  the  appellate  court  for  an  order  upon  the  court  below,  to  make  a  fur- 
ther or  foil  return  in  relation  to  the  matters  allegjBd  to  be  omitted  or  defec- 
tiyely  set  forth  therein  (Bawson  y.  Qrow,  4  K  D.  Smith,  18 ;  FaMxmki  y.  Cor- 
Ues,  8  id.  588).  The  motion  may  be  on  affidavit  or  other  proof  (CapeioeU  y. 
Waterman^  2  id.  ISO;  Lynshy  y.  P&ndegragt^  id.  43).  Parties  shoula  not  bring 
on  the  appeal  ibr  argument  until  the  return  is  complete  (McAUiiter  y.  Sexton^ 
4  E.  D.  Smith,  41);  for  on  the  argument  the  return  is  conclusiye  as  to  what 
transpired  in  the  court  below«  and  affidavits  cannot  be  read  to  contradict  or 
add. to  it  (Bawim  y.  Qtov>,  id.  18;  Truai  y.  Ddaplaine,  8  id.  216;  KOpatriek  y. 
Carr,  8  Abb.  117) ;  and  this  applies  to  the  charge  of  the  lustice  to  the  Juiy 
(Oarriaon  y.  Poaree,  3  E.  D.  Smith,  265).  Whether  an  alleffation  that  the 
amount  of  recovery  as  certified  in  the  return  is  erroneous  by  reason  of  a 
clerical  error  of  the  Justice,  will  be  inquired  into  and  determined  upon  affida- 
vits produced  on  the  appeal,  without  any  preliminary  movement  to  obtain  a 
further  or  amended  return?  Query.  {AUhatue  v.  i&M,  4  id.  847 ;  Cfapewa  v. 
Ormaby,  2  «2. 180;  KUpcMek  v.  Oarr,  8  Abb.  117 ;  Lynsky  v.  JPcndagfxtst,  2  £. 

D.  Smith,  48 ;  Frcmeais  v.  Oecks,  id.) 

c.  The  return  must  be  submitted  on  the  argument  {Smith  y.   Van  Brunt^  2 

E.  D.  Smith,  684 ;  see  section  862,  and  note.) 

d  On  the  hearing  of  an  appeal  from  a  Justice's  court,  the  return  of  a  Justice 
cannot  be  contradicted  or  impeached  by  affidavit  It  is  conclusive  in  respect 
to  the  statements  contained  in  it  If  a  return  is  erroneous,  it  can  only  be  cor- 
rected by  order  on  motion  to  the  court  (Spencer  v.  Beck^  1  Hilton,  276 ;  Kelly 
y.  Bratoer,  id.  514 ;  MitchMl  v.  Menkle,  uL  142 ;  ESpatriek  y.  Oarr,  8  Abb. 
117.) 

e.  Where  Judgment  is  rendered  in  a  Justice's  court  without  proof;  and  on 
de&ult,  upon  a  constable's  return  of  the  personal  service  of  a  summons  and 
complaint,  the  statute  must  be  strictly  complied  with.  The  Justice's  return  in 
such  a  case  should  show  that  a  copy  of  the  complaint  was  served,  verified  by 
the  party  pleading,  or  his  agent  or  attorney,  as  the  case  may  be.  A  return 
which  stated  **that  the  summons  was,  by  the  return  duly  inade  thereon  by 
R.  Q.,  one  of  the  constables  of  the  city  and  County  of  New  York,  certified  to 
have  been  served  with  the  complaint  verified,  on  the  defendant  in  person  in 
the  city  of  New-Toik,  on,"  &c,  that  on  the  return-day  plaintiff  appeared,  but 
defendant  did  not,  whereupon  Judgment  was  rendered  for  plaintiff  for  the 
amount  specified  in  the  summons,  was  held  to  be  insufficient,  although  a  veri- 
fied complaint  was  annexed  to  the  return.  The  return  did  "  not  show  that 
the  complaint  upon  which  the  judgment  was  rendered  was  served  with  the 
summons,  or  upon  what  complaint  the  judgment  was  given ;"  and  the  judg- 
ment was  reversed  {Spring  v.  Baker,  1  Hilton.  526). 

/.  An  original  summons  in  a  district  court,  made  returnable  at  9  a.  ic.  and 
having  been  returned,  personally  served,  a  judgment  rendered  thereon  by 
default,  is  regular,  and  cannot  be  impeached  upon  appeal  to  the  court  of  com- 
mon pleas  by  affidavits  showing  the  copy  summons,  served  upon  the  defend- 
ant, to  have  been  made  returnable  at  10  a.  m.  If  the  constable  did  not  serve 
a  copy  of  the  summons  upon  him  (the  defendant)  he  must  seek  his  remedy  by 
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an  action  for  a  ftdae  retnriL    The  return  cannot  be  impeached  on  an  appeal 
from  the  Judgment  (Haughey  y.  WOmm,  1  Hilton,  259X 

e.  A  Instioe  may  retoe  to  make  his  return  until  his  fees  are  paid,  but  if  he 
makes  his  return,  the  non-payment  of  the  fees  is  no  ground  for  diamissing  the 
k^pesA  (Bray  y.  Bddman,  6  Cal.  287). 

§  361.  [312.]  Moisting  suits,  Hownutde  tf  justice  he  out 
of  office. 

When  a  justice  of  the  peace,  by  whoip  a  judgment  appealed 
from  was  rendered,  shall  have  gone  out  of  office  before  a  re- 
turn is  ordered,  he  shall  nevertheless,  make  a  return  in  the 
same  manner,  and  with  the  like  effect,  as  if  he  were  still  in 
office. 


[313.]     (Am'd  1857.)    Existmg  suits.      FwrtJv&r 
rei/arn. 

If  the  return  be  defective,  the  appellate  court  may  direct  a 
farther  or  amended  return  as  often  as  may  be  necessary,  and 
may  compel  a  compliance  with  its  order,  by  attachment.  And 
the  court  shall  always  be  deemed  open  for  these  purposes. 

0.  Where  an  order  for  an  amended  return  from  a  justice's  court  is  granted 
At  the  first  term  of  the  county  court  after  the  filing  of  the  original,  it  is  im- 
proper to  place  the  appeal  upon  the  calendar  of  the  county  court  until  the 
return  of  the  justice's  court  has  been  perfected  by  the  filing  of  the  amended 
return.  Where  the  county  court  before  the  filmg  of  the  amended  return, 
dismisses  the  M>peal  under  and  by  the  mandate  of  ^  864  of  the  code,  it  acts 
mirMeriaXliyy  and  the  dismissal  is  a  nuUity^  and  a  mandamus  may  issue  in  like 
manner  as  if  the  appeal  had  not  been  dismissed,  requiring  the  county  court 
to  proceed  to  judgment  (The  People  v.  OUnton  Ocuniy  Judge,  13  How. 
277). 

h.  Exceptions  and  rulings  of  the  court  below  not  appearing  in  the  return 
cannot  be  brought  to  the  notice  of  the  appellate  court  except  by  compelling  a 
further  or  amended  T%X\mi{Hyiand  v.  Sherman,  2  E.  D.  Smith,  235). 

e.  Where  the  return  of  a  justice  on  appeal  failed  to  show  in  what  manner 
he  had  disposed  of  a  material  question  touching  the  admissibility  of  evidence, 
the  case  was  ordered  to  stand  oyer  for  a  furUier  return,  upon  the  coming 
in  of  which  a  final  decision  was  rendered  (Matthews  y.  Fiedel,  2  E.  D.  Smith, 
91). 

See  note  to  section  301,  and  rule  58. 

§  863.  [314.]  JSxfisting  suits.  Justice  dead^  insane,  or 
absent. 

If  a  justice  of  the  peace,  whose  judgment  is  appealed  from, 
shall  die,  become  insane,  or  remove  from  the  State,  the  appel- 
late court  may  examine  witnesses  on  oath,  to  the  facts  and  cir- 
cumstances of  the  trial  or  judgment,  and  determine  the  appeal, 
as  if  the  facts  had  been  returned  by  the  justice.  If  he  shall 
have  removed  to  another  county  within  the  State,  the  appellate 
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court  may  compel  him  to  make  the  retam,  as  if  he  were  still 
within  the  county  where  the  judgment  was  rendered. 

a.  A  return  to  a  e&rUorari  made  by  a  jud^e  who  was  out  of  ofBoe  before  the 
service  of  the  certiorari  upon  him,  held  vaUd  (OJwkWW  v.  Devlin,  16  How.  470 ; 
The  People  v.  Ckmowr,  6  Abb.  238;  Harris  v.  WhUnoy,  6  How.  175;  ovemilhig 
Peek  V.  Foot,  4  How.  425). 


§364.  [815].  (Am'd  1862, 1863.)  Edsting  auita.  Notic- 
ing appeal  far  hea/rvng.  DUmiasmg  appealifnot  hrought  on. 
New  trial. 

If  a  return  be  made,  and  the  appeal  is  from  a  judgment 
where  a  new  trial  may  not  be  had  as  provided  by  this  chapter, 
it  may  be  brought  to  a  hearing  at  a  general  term  of  the  ap- 
pellate court,  upon  notice  by  either  party  of  not  less  than  eight 
days.  It  shall  be  placed  upon  the  calendar,  and  continue 
thereon  without  further  notice  uu til  finally  disposed  of.  But 
if  neither  party  bring  it  to  a  hearing  before  the  end  of  the  sec- 
ond term,  the  court  shall  dismiss  the  appeal,  unless  it  continue 
the  same  by  special  order  for  cause  shown.  K  the  appeal  is 
from  a  judgment  where  a  new  trial  may  be  had,  it  may  be 
brought  to  a  hearing  or  trial  at  any  term  of  the  county  court 
at  which  a  petit  jury  shall  be  summoned  to  attend,  upon  the 
eame  notice  as  provided  for  actions  in  the  supreme  court ;  at 
least  eigh*t  days  before  the  court,  the  party  desiring  to  bring 
on  the  appeal  shall  serve  a  note  of  issue  on  the  clerk,  and  the 
clerk  shall  thereupon  enter  the  cause  on  the  calendar  accord- ' 
lug  to  the  date  of  the  return.  And  the  provisions  of  this  chap- 
ter for  a  new  trial  shall  apply  as  well  to  appeals  heretofore 
taken  and  now  pending,  as  those  hereafter  to  be  brought. 

h,  Piboaediiis  on  hearing  of  appeaL— On  appeal  from  a  justice's  court, 
under  sections  858  and  866,  the  appellate  couh  must  hear  at  the  same  timA 
and  pass  upon  aU  the  questions,  both  those  of  error  in  law  and  of  error  in  fiu^ 
and  of  a  motion  for  a  new  trial  (Cook  v.  Swifl,  10  Abb.  212;  18  How.  454). 
Where  the  countv  court  reftised  to  hear  alignment  upon  the  whole  case,  at  the 
same  time  requuing  the  appellant  to  argue  his  motion  for  a  new  trial  before 
proceeding  with  the  case,  or  lose  the  ben^t  of  it,  the  supreme  court  reversed 
the  judgment,  and  left  the  cause  pending  upon  the  .appeal,  in  the  county  court, 
to  be  proceeded  with  anew.    (Id) 

e.  The  judgment  appealed  from  will  be  reversed  by  de&ult,  if  the  respond- 
ent does  not  appear  to  aigue  the  appeal  (WhUney  y.  Bayard,  2  Sand.  684). 

d.  Where  notice  of  hearing  has  been  given  by  the  appellant,  the  respon- 
dent may  move  for  an  aflBrmance  of  the  Judgment,  eas  parte,  although  he  has 
given  no  notice  of  argument  (Ckmstant  v.  Ward,  1  CaL  888 ;  Tbtinahend  v. 
Keenan,  per  ffilton,  J.,  16  March,  T 
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4  365.  [316.]  (Am'd  1849.)  Bdstmg  suits.  To  be  heard 
on  original  papers. 

The  appeal  shall  be  beard  on  the  origiual  papers ;  and  no 
copy  thereof  need  be  famished  for  the  nse  of  the  court. 

*  §  366.  [317.]  (Am'd  1849,  l'851,  1862.)  Existing  suits. 
Hea/ri/ng  on  appeal.  Judgment  on  appeal.  Error  m  fact. 
Judgment  by  defaidt.    New  trial. 

Upon  the  hearing  of  the  appeal,  the  appellate  court  shall 
give  judgment  according  to  the  justice  of  the  case,  without  re- 
gard to  technical  errors  and  defects  which  do  not  affect  the 
merits. 

In  giving  judgment,  the  court  may  affirm  or  reverse  the 
judgment  of  the  court  below,  in  whole  or  in  part,  and  as  to 
any  or  all  the  parties,  and  for  errors  of  law  or  fact. 

If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceed- 
ings, not  affecting  the  merits  of  the  action,  and  not  within  the 
knowledge  of  the  justice,  the  court  may  determine  the  alleged 
error  in  fact  on  affidavits,  and  may  in  its  discretion  inquire 
into  and  determine  the  same  upon  examination  of  the  witnesses 

K  the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shown  by  the  affidavits  served,  by  the  appellant  or  otherwise, 
that  manifest  injustice  has  been  done,  and  he  satisfactorily  ex- 
cuses his  default,  the  court  may,  in  its  discretion,  set  aside  or 
.  suspend  judgment,  and  order  a  new  trial  before  the  same  or 
any  other  justice  in  the  same  county,  at  such  time  and  place 
and  on  such  terms  as  the  court  may  deem  proper. 

Where  a  new  trial  shall  be  ordered  before  a  justice,  the  par- 
ties must  appear  before  him  according  to  the  order  of  the  court, 
and  the  same  proceedings  must  thereupon  be  had  in  the  action 
as  on  the  return  of  a  sumfnons  personally  served.  If  the  ap- 
peal shall  be  from  a  judgment  in  which  a  new  trial  may  be 
had  as  in  this  chapter  provided,  the  court  shall  proceed  to  the 
hearing  of  the  cause,  if  the  issue  joined  before  the  justice  was 
an  issue  of  law,  or  to  the  trial  thereof  by  jnry,  if  such  issue 
was  upon  a  question  of  fact. 

1.  If  the  issue  joined  before  the  justice  was  an  issue  of  law, 
the  court  shall  render  judgment  thereon  according  to  the  law 
of  the  case;  and  if  such  judgment  be  against  the  pleadings  of 
either  party,  an  amendment  of  such  pleading  may  be  allowed 

*  AmenM—'8€€  Appendtx, 
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on  the  same  terms  and  in  like  case  as  pleadings  in  actions  in 
the  supreme  court,  and  the  court  may  thereupon  require  the 
opposite  party  to  answer  such  amended  pleading  or  join  issue 
thereon,  as  the  case  may  require  summarily. 

2.  If,  upon  an  appeal  in  an  issue  of  law,  the  court  should 
adjudge  the  pleading  complained  of  to  be  valid,  it  shall  in  like 
manner  require  the  opposite  party  summarily  to  answer  such 
pleading  or  join  issue  thereon,  as  the  case  may  require. 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall 
•   proceed  to  hear  the  same  tried  by  a  jury  in  the  same  manner 

as  issues  joined  in  the  supreme  court. 

4.  Every  issue  of  fact  so  joined  or  brought  upon  an  appeal 
shall  be  tried  in  the  same  manner  as  in  actions  commenced  in 
the  supreme  court. 

5.  The  court  shall  have  the  same  power  over  its  own  deter- 
minations, :he  verdict  of*  the  jury,  and  shall  render  judgment 
thereon  in  the  same  manner  as  the  supreme  court  in  actions 
pending  therein.  • 

6.  Either  party  may  move  for  a  new  trial  in  said  court  on  a 
case  or  exception,  or  otherwise,  and  such  motion  may  be  made 
before  or  alter  judgment  has  been  entered ;  and  the  provisions 
of  this  act  in  relation  to  the  proceedings  on  receiving  the  ver- 
dict of  a  jury,  exceptions  to  the  decisions  of  the  court,  making 
and  settling  case  and  exceptions,  motions  for  new  trials,  and 
making  up  the  judgment-roll  in  the  supreme  court,  are  hereby 
made  applicable  to  all  appeals  brought  up  for  trial  as  in  this 
chapter  provided. 

a,  Bzoeptton  not  neceMary.— In  a  Justice^s  court  no  exception  is  neces- 
sary to  secure  the  right  to  appeal,  objection  is  sufficient  (Meieh  y.  Broufn^  4 
Abo.  19).  And  where  evidence  olfered  on  a  trial  before  a  justice  is  oblected 
to  and  excluded,  and  neither  the  grounds  of  the  objection  nor  the  object  of 
the  proof  is  stated,  and  the  court  on  appeal  can  see  that  a  good  objection 
'  might  have  been  taken,  it  will  presume  that  the  proper  objection  was  taken 
and  the  decision  below  made  upon  that  ground  {Bmowb  v.  8ackeU^  15  Barb. 
96). 

h.  Only  tlie  defects  set  'out  in  the  notice  can  be  considared  on  the 
appeal  (Lee  v.  SohmidL  6  Abb.  188 ;  Duffyy.  Tlumpsimjt  £.  D.  Smith.  178; 
Bueh  V.  Dennison,  14  How.  807 ;  Damb  v.  Boffman,  8  B.  D.  Smith,  861 ;  Derby 
V.  ffannin,  5  Abb.  150;  8tem  v.  Drinker,  2  E.  D:  Smith,  403;  Hem  v.  Wolf, 
ltd.  72). 

c  What  questions  are  revlewabLe  on  i^ypeaL— As  a  general  rule,  the  court 
upon  appeals  from  inferior  courts  disregards  all  objections  not  taken  at  the 
trial,  nor  distinctly  specified  in  ths  notice  of  appeal  {Desmond  v.  Biee,  1  Hll 
ton,  681).  An  exception  to  this  rule  was  made  where  the  plaintiff,  without 
giving  the  bond  required  by  the  revised  statutes,  recovered  judgment  on  two 
negotiable  notes  which  had  been  lost,  and  no  objection  to  his  recovery  on 
that  ground  was  made  at  the  trial.    Held,  nevertheless,  that  the  giving  a 
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bond  was  9kpre-r^mte  to  any  recovery,  and  the  return  not  showing  afflrm- 
atively  that  a  bond  was  giyen,  the  judgment  must  be.  reyersed.  (JU.) 

a.  The  reAisal  of  a  Justice  to  allow  an  amendment  of  a  pleading,  if  in  any 
case  a  ground  of  appeal,  can  only  be  so  when  no  injustice  would  result  from 
granting  the  application.  Where  a  motion  was  made  upon  the  trial  to 
amend  an  answer,  so  as  to  add  a  new  defence ;  held,  on  appeal,  that  it  was 
properly  refiised  {TcUtenaU  y.  Hcuiy  1  Hilton,  56).  It  is  improper  for  a  jus- 
tice to  allow  an  amendment  in  an  action  for  false  imprisonment,  by  adding  a 
count  for  malicious  prosecution  ( WaJdhem  y.  SicM,  1  Hilton,  4f>). 

b.  Objection  to  questions  as  leading  should  specify  the  ground  of  objection, 
so  that  Uie  form  of  the  question  may  be  altered  accordingly ;  otherwise,  the 
objection  will  not  be  considered  upon  appeal    (Id.) 

e.  Whether  the  justice  of  a  district  court  may  open  a  judgment  rendered 
by  him  on  default  through  mistake,  is  doubtful ;  but  if  such  a  judgment  be 
opened  by  consent  of  the  parties,  and  the  cause  tried  upon  its  merits,  and  on 
such  trial  a  Judgment  similar  to  the  one  previously  entered  be  rendered,  it 
will  not  be  deemed  irregular,  where  it  can  be  seen  that  the  evidence  justified 
the  conclusion  arrived  at  by  the  justice;  and  the  power  of  the  Justice  to  open 
the  defiEiult  and  proceed  with  the  trial,  will  not  be  inquired  into  on  appeal 
(SeranUm  v.  Levy,  1  Hilton,  261). 

d  Objections  stated  on  the  aigument  of  an  appeal,  but  not  contained  in 
the  notice  of  appeal,  will  not  be  considered  (Moore  v.  SorMfindyke^  1  Hilton, 
199). 

e.  The  decisions  of  the  marine  court  upon  questions  respecting  its  practice, 
and  not  affecting  the  merits  of  the  action,  are  not  the  subject  of  review  in 
the  common  pleas  (Broum  v.  Jon£$^  1  Hilton,  204).  Nor  are  matters  resting 
in  the  discretion  of  the  court  below  reviewable,  unless  they  affect  the  sub- 
stantial rights  of  the  parties,  although  returned  by  the  justice  as  part  of  the 
proceedhigs  in  the  cause  (MUcheU  v.  Mmkk,  1  Hilton,  \&), 

f.  The  common  pleas  will  review  the  decision  of  a  justice  of  a  district 
court,  denying  a  jury  trial,  although  no  exception  to  the  decision  was  taken 
{Meech  v.  Brown,  1  Hilton,  267). 

g.  An  appeal  will  not  lie  to  the  common  pleas  from  a  Judgment  of  the 
general  term  of  the  marine  court,  merely  reversing  a  judgment  rendered  by 
one  of  its  Justices,  without  ordering  a  new  trial,  or  giving  final  judgment, 
or  in  any  way  determining  the  rights  of  the  parties  to  tne  action.  If  an 
appeal  is  taken  in  such  a  case,  it  should  be  dismissed,  and  the  return  sent 
back,  that  a  proper  judgment  may  be  rendered  (Hone  v.  JuUeUy  or  JoeUen,  9 
Abb.  193;  17  How.  888). 

A.  Where,  in  the  marine  court,  judgment  was  ordered  at  special  term,  sub- 
ject to  the  opinion  of  the  court,  at  general  term,  and  the  general  term  gave 
Judgment  for  the  plaintiff,  on  appeal  it  was  held  that  the  judge  should  have 
suspended  judgment  at  special  term,  subject  to  the  opinion  at  general  term 
{BdgerUm  v.  t^erald,  9  Abb.  198,  note). 

i.  On  appeal  from  a  iustice's  ludgment,  the  appellate  court  is  restricted 
to  the  issues  framed  in  the  court  below  (Rtu  v.  HamttUm,  8  Barb.  609).  But 
the  appellant  may  show  the  court  below  had  not  jurisdiction,  although  the 
point  was  not  raised  below  (WiOins  v.  Wheder,  28  Barb.  669). 

j.  What  q^oestiona  are  not  reviewable.— The  court  will  not  review  on 
appeal  the  propriety  of  an  amendment  granted  on  the  appellant's  motion 
(finer  v.  Grostman,  4  E.  D.  Smith.  448).  A  decision  on  the  relative  credibil- 
ity of  two  opposing  witnesses  (McLaughlin  v.  Barnard,  2  E.  D.  Smith,  372 ; 
ueim  v.  Wdf,  1  id.  72).  Or  on  the  competency  of  a  witness  to  testify  as  an 
expert  (Wiggins  v.  Wallace,  19  Barb.  888).  Or  a  question  on  the  form  of  the 
complaint  m  the  court  below  (Neffy.  Clute,  12  Barb.  466;  see  CutMngham  v. 
Phiaips,  1  £.  D.  Smith,  416).  A  decision  on  a  motion  to  dismiss  the  summons 
for  variance  between  that  and  the  complaint  (Biown  v.  Jones,  3  Abb.  80). 

k.  What  ob(iections  oannot  be  taken  for  the  first  time  on  appeal — A 
pvty  cannot  object  for  tfiTfirst  time  on  appeal,  that  a  question  put  to  a  wit- 
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nesB  was  leading  (PbOoek  y.  Haw,  4  E/D.  Smith,  478 ;  Putraan  y.  Fiska,  7  Abb. 
419).  Or  that  when  the  alleged  liability  arose,  she  was  Afeme  eaoeri,  without 
haying  set  up  that  defence  in  her  answer,  or  raised  the  objection  when  the  fact 
appeared  on  the  trial  (Caairee  v.  Qavelle,  4  E  D.  Smith,  425).  Or  that  there 
was  no  formal  proof  of  the  issuing  of  letters  of  administration  to  the  pinintiflf 
suing  as  an  administrator  {Domhue  v.  Henry,  4  E.  D.  Smith,  162 J.  That  cer- 
tain eyidence  was  incompetent  or  inadmissible  (RouiUier  v.  Wemtcki,  3  {<f.  810 ; 
Ranney  y.  Owynne,  3  id,  59).  (That  there  was  a  ml^oinder  of  parties  plaintiff 
(TitbiUs  y.  Percy,  24  Barb.  89).  Or  a  non-jomder  of  defendants  (Af)ogardo  y.  BuU, 
4  E.  D.  Smith,  384).  Or  that  after  the  jury  was  sworn,  the  justice  permitted 
some  of  them  to  withdraw  and  others  to  be  substituted  {Cook  y.  BiUer,  4  E.  D. 
Smith,  258).  Or  to  the  competency  of  a  witness  {Fenn  y.  Timpmm,  vL  276). 
And  ffenemly  a  party  cannot  on  appeal  insist  on  an  objection  which  might 
haye  been  and  was  not  taken  in  the  court  below  (Duffy  y.  Thompoon,  4  E.  D. 
Smith,  178);  which,  if  taken  at  the  trial,  might  haye  been  obyiated  bv  the 
respondent  {Hunt  y.  Hoboken  Jxmd  and  Improvement  Go.  I  Hilton,  161 ;  Lee  v. 
Schmidt,  id.  587>  Thus,  the  appellant  cannot  insist  for  the  ftrU  time  on  an 
appeal  from  the  judgment,  that  a  question  to  a  witness  was  improper  because 
he  was  not  shown  to  be  an  expert  {Hunt  y.  .Hoboken  Land  and  Improvement  Co, 
1  Hilton,  161).  Nor,  in  an  action  by  seyeral  plaintifi?  as  partners,  for  goods 
sold  and  delivered,  can  the  defendant,  on  the  appeal,  avail  himself  of  the  objec- 
tion that  the  plaintiffs  omitted  to  prove  their  partnership,  the  omission  not 
having  been  pointed  out  on  the  ixifiX'  {WkHlock  y.  Bueno,  1  Hilton,  72) ;  and 
generally  objections  not  taken  in  the  court  below  cannot  be  taken  oa  tlie 
appeal  (WiUard  v.  Bridge,  4  Barb.  861 ;  AueUn  y.  BuriM,  16  m<.  643 ;  Wesibrook 
y.  Douglass,  21  id.  602;  Bice  v.  HoUenbeck,  19  id.  664;  SmitJiy.  Bill,  22  id.  656). 
On  the  appeal  the  appellant  cannot  object  to  the  form  of  the  complaint  {Neff 
y.  Clute,  12  Barb.  466). 

b.  Ol^o^^^on  that  judgment  is  against  "wreight  of  evidance,  ^^han  appro- 
pi:iate. — The  objection,  that  a  iudgment  is  against  the  weight  of  evidence,  is 
only  api^ropriate  to  the  case  of  conflicting  testimony  unfairly  weighed,  and  is 
not  proper  in  the  case  of  a  judgment  whicb  is  erroneous  for  the  want  of  evi- 
dence, or  for  being  contrary  to  evidence  {Lee  v.  Schmidt,  6  Abb.  183). 

e,  "When  the  court  will  consider  defences  to  have  been  "waived. — ^The 
i^pellate  court  may  presume  a  party  has  waived  any  defence,  he  mav  waive, 
where  the  point  is  not  taken  either  by  the  pleadings  or  at  the  trial  {Oastree  v. 
Qnvdle,  4  E.  D.  Smith,  425).  And  is  not  specified  in  the  notice  of  appeal  {Duffy 
y.  Thompeort,  id.  178). 

d.  What  ol3JectioD8  are  waived  by  pleading  to  the  meritB. — An  otrjec- 
tion,  that  there  is  a  variance  between  the  cause  of  action  stated  in  the  snm- 
nftons,  issued  from  the  marine  or  district  courts,  and  the  complaint,  is  matter 
in  abatement,  and  is  waived  bypleading  to  the  merits  {Bandmun  v.  Gamble,  4 
E.  D.  Smith,  468 ;  Andrews  v.  Thorp,  1  id.  615 ;  MUn  v.  BusseU,  8  id.  808  and 
note ;  Gosdinp  v.  Broach,  1  Hilton,  49  Brown  v.  Jones,  8  Abb.  80 ;  see  however 
Sweet  V.  TutUe,  4  Keman,  465).  An  objection  that  defendant  was  improperly 
sued  by  a  short  summons  {Ing&rsoU  v.  OiUies,  8  E.  D.  Smith,  119),  or  by  warrant 
{Dempsey  y.  Paiae,  4  id.  218),  an  obiection  that  there  is  a  variance  between  the 
summons  served  and  that  TetuTned  (Avogardo  v.  BuU,  id  884),  or-a  non-joinder 
of  defendants  (id.),  or  a  mi«oinder  of  plamtiff^  (id. ;  TibbOs  v.  iW^,  24  Barb.  89), 
or  a  defect  in  the  process  (Aldrich  y.  Keteham,  8  E.  D.  Smith,  577). 

«.  "What  may  be  waived^— The  defendant  may  waive  the  defence  of  cover- 
ture {Castree  v.  OaveUe,  4  E.  D.  Smith,  425),  or  that  plamtiff' suing  as  adminis- 
trator has  not  proved  any  grant  of  letters  to  him  {2/onohue  v.  Henry y  4  E.  D. 
Smith,  162),  or  that  plaintiff  sumg  as  assignee  has  not  proved  the  assignment 
to  him  {Austin  y.  Bums,  16  Barb.  648) ;  that  on  instrument  was  aamitted 
without  calling  the  attesting  witness  {Banney  v.  Ghoinn,  8  E.  D.  Smith,  59). 

/.  Reversal  for  want  of  evidence  to  support  judgment — The  appellate 
court  will.order  a  reversal  where  there  is  no  evidence  to  support  the  judgment 
whether  defendant  appeared  on  the  trial  or  not,  in  actions  in  which  the  plain> 
tiff  has  to  prove  his  case  {Kasson  v.  JkfiUs,  8  How.  377 ;  Carter  v.  DaUimore,  2 
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Sand.  222:  AffmrHi  y.  MeOrtady,  2  E.  D.  Smith,  40;  WUeu  y.  /8Iat0r,  22  Barb. 
500;  CalUgan  y.  Mix,\%  How.  00;  12  id.  495;  Jime^T.  iV&Aom, 8 R  D.  Smith, 
155;  i^v.iMcter,  id.  150;  Eiyy,  O'Xiwry,  2  id.  855 ;  HuntY.  ir«tenx?tt,  4  id. 
)25 ;  Storp  y.  Ha/rbuU,  id.  404).  But  where  the  defendant  does  net  appear  in 
the  court  below,  the  court  will  not  be  astute  to  discoyer  defects  in  evidence 
where  it  appears  no  injustice  has  been  done  {Mayer  of  N.  Y.  y.  RyaXi^  8  £.  D. 
Smith,  150). 

a.  Reversal  for  admitting  illegal  tewtimony.— The  court  will  reverse  a 
judgment  for  the  cause  that  illegal  testimony  influencing  the  decision  has  been 
admitted,  except  in  a  very  clear  case  that  no  injustice  has  been  occasioned 
(Main  y.  BagU,  1  B.  D.  Smith,  019). 

6.  Where  evidence  erroneously  admitted  tends  directly  to  establish  tbe  plain 
tiff's  case  although  the  issue  might  have  b^en  determmed  in  the  same  way 
upon  the  other  testimony,  the  error  is  not  a  technicai  one,  but  affects  the  mer- 
its and  cannot  be  disregarded  in  reviewing  the  judgment  (Hahn  v.  Van  Doren^ 
1 E.  D.  Smith,  411).  But  for  admitting  or  rejecting  testimony  which  the  court 
can  see  could  not  affect  the  result,  the  court  will  not  reverse  (Harper  y.  Leai^ 
10  How.  270 ;  Persee  y.  Oole,  1  Cal.  809) ;  nor  will  it  reverse  where  the  return 
shows  a  special  finding  of  fact  upon  sufficient  evidence,  exclusively  of  testi- 
mony objected  to  ana  improperly  received,  and  such  finding  is  expressly  and 
solely  pl^iced  upon  such  proper  evidence  (Martin  v.  Oarretty  4  E.  D.  smith, 
840).  Although  on  appeal,  the  court  may  be  of  opinion,  that  evidence  which 
has  been  improperly  rejected  in  the  court  below,  would  not  have  changed  the 
verdict  of  the  jury,  yet,  if  it  mifht  have  influenced  their  minds  in  considering 
the  fiicts,  and  was  competent,  the  court  is  not  at  liberty  to  overlook  the  erro- 
neous rejection  and  affirm  the  judgment  (McAOister  v.  Sexton^  4  E.  D.  Smith, 
41).  And  where  improper  testimony  is  received  in  the  court  below,  which 
not  only  may  have  influenced  the  Judgment,  but  which  the  return  hi  terms 
states  was  taken  into  consideration  in  finding  the  facts,  the  appellate  court 
cannot  disregard  the  error,  although  there  appears  to  be  eviaence  in  the 
cause  which  would  have  been  sufficient  to  sustain  the  same  finding,  had  the 
illegal  testknony  been  r^ected  (Beiden  y.  NicoUty,  4  E.  D.  Smith,  14). 

c.  Reversal  in  other  oases. — A  judgment  will  be  reversed  for  an  error  in 
excluding  proper  and  material  evidence  {Raymond  v.  Biehardaon,  4  E.  D.  Smith, 
171) :  or  where  the  damages  are  obviously  excessive  (AUhoum  v.  Rice,  id.  347); 
or  for  improperly  nonsuiting  a  plaintiff  (Gregory  v.  Trainor,  4  E.  D.  Smith, 
58 ;  see,  however,  Eauletibeek  v.  OiUUSy  7  Abb.  421 ;  ante,  p.  092,  e;  or  for  not 
non-suitinga  plaintiff  suing  by  a  short  summons  v^ithout  giving  security  (AUen 
v.  Stone,  9  Barb.  00 ;  (or  for  the  justice  omitting  to  wait  an  hour  after  the  time 
when  the  summons  was  returnable  before  proceeding  in  the  cause  («/.) ;  or 
when  the  judgment  is  against  the  clear  weight  of  evidence  iHewi  v.  Wolf,  1 E. 
D.  Smith.  72).    And  where  the  testimony  is  direct,  unecjuiyocal  and  consist- 

.  ent,  and  tiie  witnesses  stand  unimpeached  and  uncontradicted,  the  court  below 
cannot  unreasonably  discredit  them ;  and  if  it  does,  the  jugdment  will  be  re- 
versed for  that  cause  (Jaeks  v.  Darrin,  3  id.  558 ;  Baker  v.  Boneiteel,  2  Hilton, 
397 ;  or  the  Judgment  will  be  treated  as  founded  on  some  erroneous  view  of 
the  law  applicable  to  it,  and  reversed  on  that  ground  (Goldsmith  v.  Obermeier, 
3E.D.  Smith,  121). 

d.  Reversal  for  errors  of  fact  not  appearing  on  tlie  reoord^The  words 
errors  qffaet,  as  used  in  this  section,  have  no  reference  to  an  erroneous  finding 
of  the  court  or  jury  upon  the  evidence,  but  it  refers  to  those  errors  of  fact  not 
appealing  from  the  record  or  evidence,  such  as  the  infancy,  coverture,  &c.,  of 
some  of  the  parties  who  have  not  properly  appeared  (Kaseon  y.  MiUs,  8  How. 
377;  Bigelow  y.  Sanders,  22  Barb.  147 ;  and  see  Adaii  y.  Wilson,  7  How.  04 ; 
Burd  y.  Beeman,  8  id.  250).  On  such  appeals  affidavits  are  necessarily  received 
to  '*  show  the  commission  of  the  error  in  &ct,  not  affecting  the  merits  and  not 
within  the  knowledge  of  the  justice ''  (Beebe  y.  Boberts,  8  £.  D.  Smith,  196). 

e.  YFhere  a  summons  was,  during  the  absence  of  the  defendant  from  home, 
served  upon  his  son  and  returned  by  the  constable  personally  served,  and  the 
justice,  without  any  appearance  by  the  defendant,  rendered  judgment  for  the 
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p^atiff,— held  thai  the  jodgment  might  be  rererted  oh  appeal,  on  the  error 
as  to  the  serrice  being  clearly  shown  to  the  appellate  court  (FUm  y.  Deriin,  15 
Barb.  47 ;  see,  however,  OarroU  v.  OoMn,  a  B.  D.  Smith,  876 :  port,  p.  710,  f). 
Where  a  non-resident  was  sued  by  a  lonff  summons,  on  the  retnm-day  he 
appeared  before  the  justice  and  stated  he  did  not  appear  in  the  action,  but  at 
tended  only  to  inform  the  court  he  was  a  non-resident :  he  did  noljiing  more, 
and  left  the  court.  The  plaintiff  took  judgment.  On  the  appeal  to  Uie 
county  court,  defendant  offered  affidavits  to  show  his  non-residency;  that 
court  rejected  them,  and  affirmed  the  judgment  On  appeal^  the  supreme 
court  held,  that  the  affidavits  should  have  been  received,  and  Veversed  the 
judgment  of  the  county  court  and  of  the  justice  ( WiUins  v.  Wheeler ^  8  Abb.  116; 
17  How.  98). 

a,  Wh«n  the  judgmmit  will  ndt  be  reversed.— A  judgment  will  not  be 
disturbed  on  the  ground  of  the  reception  of  immaterial  testimony,  where  the 

Sound  of  the  alleged  immateriality  is  that  the  fact  intended  to  be  proved 
ereby,  is  already  sufficiently  established  by  other  evidence  (Orane  v.  Hard- 
man,  4  B.  D.  Smith,  448) ;  nor  for  permitting  an  improper  answer  to  be  given 
by  a  witness,  there  being  enough  to  sustain  the  judgment  without  such  answer 
(Buek  V.  Waterburf/y  18  Barb.  116^ ;  nor  oil  the  gtound  that  it  should  be  more 
favorable  than  it  is  to  the  party  who  has  not  appealed  (JRobins  v.  Oodanan,  4  B. 
D.  Smith,  316 ;  OUusner  v.  Wheaton,  2  id.  852) ;  nor  for  a  variance  between  the 
pleading  and  proof  where  no  injustice  has  been  done  {Brigge  v.  Btan»,  1  id. 
196) ;  nor  for  (ftsregarding  testimony ;  for  it  is  competent  for  a  justice  to  en- 
tirely disregard  the  testimony  of  a  witness,  if  his  manner  of  testifying  and 
other  circumstances  developed  in  the  case,  render  him,  in  the  opinion  of  the 
court  below,  unworthy  of  belief  (Donchne  v.  Henry,  4  B.  D.  Smith,  162) ;  nor 
where  there  is  a  conflict  of  testimony,  except  m  cases  of  evident  mistake,  pre- 
judice, passion  or  partiality  (Dempsey  v.  JVsmv,  4  E.  D.  Smith,  218 ;  Pea/nm  v. 
Fiehe,  7  Abb.  419 ;  Oakmfieau  v.  Ketehum,  8  £.  D.  Smith,  175 ;  WUaon  v.  Cook, 
id.  252 ;  Eagion  v.  Smiih,  1  id.  819 ;  Kaeeon  v.  MtUs,  8  How.  877 ;  Carter  v. 
DaUimore,  2  Sand.  222 ;  BenneU  v.  8cuU,  18  Barb.  847 ;  MendeU  v.  Ftennh,  3 
Hilton,  178 ;  PBoreon  v.  Fuke,  id.  146 ;  JueUeon  v.  Oraafird,  25  How.  465); 
although  the  appellate  court  may  consider  that  a  different  finding  would  have 
been  warrant^  (Boeeani  v.  Henderson,  2  B.  D.  Smith,  146 ;  BiglSw  v.  Semdere, 
22  Barb.  147 ;  WUey  v.  8UUer,  id.  506) ;  nor  for  admitting  irrelevant  testimony 
{Speneer  v.  Saratoga  B,  B.  Oo,  12  Barb.  882;  Harper  v.  Leal,  10 How.  276; 
Jpireee  v.  Cole,  1  Oal  869).  Nor  is  it  ground  fbr  reversal,  that  there  is  an  erroi' 
to  the  prejudice  of  a  party  who  has  not  appealed  (Bobbins  v.  Godnum,  4  B  D. 
Smith,  816;  Otassnerv.  Wheaton,2i±d6^\  Orser  y.  Grossman,  4  id.  4^) \  or 
that  additional  evidence  was  admitted  after  the  parties  had  once  rested,  but 
before  the  case  had  heeikftnaUp  submitted,  and  while  the  parties  and  their  wit- 
nesses were  all  present  (Bdrpk  v.  Curtis,  1  K  D.  Smith,  78 ;  LanU>ert  v.  Seely, 
2  Hilton,  429) ;  or  that  the  justice  refhsed  to  allow  additional  evidence  to  be 
given  after  a  motion  for  a  nonsuit  (Beed  v.  Barber,  8  Code  Rep.  160} ;  or  reA»- 
ed  a  motion  to  adjourn  (Irroy  v.  Nathan,  4  B.  D.  Smith,  68).  Ana  the  mere 
&ct  that  it  was  proved  that  a  former  trial  had  been  had  between  the  same 
parties,  when  the  return  does  not  show  how  such  trial  terminated,  will  not 
warrant  the  reversal  of  a  judgment  for  a  plaintiff  upon  an  issue,  on  a  plea  of 
**  former  judgment "  {M<yrria  v.  WhUefisad,  id.  289  . 

b.  A  judgment  will  not  be  reversed  because  of  the  admission  of  immaterial 
evidence  at  the  trial,  when  it  can  be  seen  that  no  harm  resulted  from  the  ad- 
mission (Moore  v.  Somerindyke,  1  Hilton,  199>.  Nor  will  a  ludgment  be  revers- 
ed for  a  defiBct  in  the  complaint,  although  such  as  womd  have  been  good 
ground  of  demurrer,  when  such  defects  were  supplied  by  the  evidence,  and  no 
harm  has  been  occasioned  by  such  d^ect  (Mayor  of  N.  T.  v.  Oreen,  1  Hilton, 
898).  A  judgment  will  not  be  reversed  where  the  cause  was  tried  upon  the 
assumption  of  the  existence  pf  a  fact  which  was  not  proven,  but  which  was 
incumbent  on  the  plaintiff  to  have  shown,  and  might  have  been  established  if 
olrjection  had  been  taken  at  Uie  trial  (Lee  v.  ScbmuU,  1  HUton,  587).  Nor  wiH 
a  Judgment  be  reversed  for  defect  of  proof,  when,  if  objection  had  been  taken 
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at  the  trial,  it  could  or  might  have  been  obyiated.    (M;  see  Fa£ff$  j,  fhtaek- 
^,  36  Barb.  992). 

a.  Where  the  action  was  for  a  conTersion  of  chattels,  and  on  the  trial,  the 
plaintiff  amended  the  complaint  by  adding  the  words  '*  waivi^  the  tort  and 
claiming  j|idgment  in  assumpsit,"  and  the  eyidence  showed  a  cause  of  action 
for  a  tort  orUy^  held — the  defendant  not  having  been  misled — ^no  ground  for 
reversing  a  judgment  for  the  plaintiff  (ZVtf^A^  y.  Onmer,^  Abh.  411). 

b.  The  court  will  not,  on  appeal,  interfere  with  the  finding  of  a  justice  unless 
for  such  an  obvious  disregard  of  the  weight  of  evidence  as  to  create  a  convic- 
tion that  it  must  have  proceeded  from  passion,  prejudice,  corruption,  or  pcd- 
pable  mistake  ( Iraey  v.  Hariman^  1  Hilton,  8G0).  Where  the  justice  returned 
that  the  testimony  of  two  of  the  defendant's  witnesses  was  given  in  a  manner . 
to  deprive  it  of  any  weight,  the  appellate  court  refhsed  to  disturb  the  judg- 
ment, although,  from  the  testimony  returned,  it  probably  would  have  come  to 
a  different  condusion  as  to  the  facts,  from  that  arrived  at  by  the  justice,  {ik) 
The  court  reftised  to  reverse  a  judgment  in  an  action  for  damages,  sustained 

aft  nuisance,  on  the  ground  that  the  damages  were  excessive  (Oropseif  v.  Jfur- 
,  1  Hilton,  126). 
e.  The  judgment  of  a  district  court  will  not  be  reversed  on  the  ground  that 
the  court  below  aUowed  an  amendment  of  the  compliant  from  breach  of  con- 
tract to  tort  (Daughiy  v.  Groewr,  9  Abb.  411). 

d.  "Wlieii  the  judgment  will  be  revezBed.— Where,  after  a  motion  for  a 
ncmsuit,  the  defendant  supplies  the  omission  of  proof,  only  in  part,  the  judgment 
win  be  reversed  (LambeH  v.  Sedp,  17  How.  482). 

e.  On  the  day  to  which  the  action  was  adjourned,  the  justice  was  engaged 
in  the  trial  of  another  cause. '  Upon  the  plaintiff's  statement  that  the  defend- 
ant did  not  intend  to  appear,  the  justice  suspended  the  trial  in  which  he  was 
engaged,  and  took  testimony  and  rendered  judgment  in  such  ac^oumed  case. 
Shortly  thereafter,  and  before  the  time  usually  allowed  by  the  justice  b^ore 
entering  judgment  by  default,  the  defendant  appeared  for  the  purpose  of  try- 
ing the  cause  held  that  the  judgment  should  be  reversed,  the  inquest  having 
bc^  taken  out  of  the  usual  time,  in  consequence  of  plaintiff's  mis-statement 
{Beaeh  v.  McCann,  1  Hilton,  256). 

f.  It  seems  that  the  mere  &ct  that  the  justice  suspended  the  trial  of  one 
catise  to  take  an  mquest  in  another,  forms  no  objection  to  the  regularity  of 
the  judgment  entered  on  such  inquest    (Id) 

g.  The  fiulure  of  a  justice  of  a  district  court  to  ^ve  iudgment  within  (bur 
[now  eight]  day^  after  the  cause  is  submitted  to  hmi,  deprives  him  of  juris- 
diction and  renders  the  iudgment  a  nullity  (Witeman  v.  Panama  R  B,  Oo.l 
Hilton,  300).  Whether  the  consent  of  the  parties  to  the  cause  extending  the 
time  for  giving  judgment  relieves  the  difficulty,  query  ?    (Id.) 

h.  The  practice  of  entering  jud^ent,  proformoy  by  stipulation,  and  without 
prejudice  to  the  rights  of  the  parties,  in  Uie  marine  or  a  district  court.  Is  im- 
proper, and  cannot  be  sanctioned  by  the  common  pleas.  -In  all  such  cases 
the  jucUpnent  will  be  considered  final  and  conclusive  upon  questions  of  &ot, 
unless  clearly  against  the  weight  of  evidence  ( Wing  v.  If.  T.  d  Erie  B.  R  Co. 
1  Hilton,  285). 

i.  A  judgment  of  the  marine  court  will  be  reversed  when  the  action  has  been 
commenced  by  a  short  summons,  and  there  is  no  proof  returned  to  the  common 
pleas  of  the  defendant's  non-residence  {Davidtori  v.  Ru^imore,  1  Hilton,  128). 

/  An  in&nt  plaintiff  in  a  justice's  court,  appearing  by  nextfriend,  instead  of 
by  guardian,  if  erroneous,  cai]sx>nly  be  taken  advantage  of  by  an  appeal  from 
the  judgment ;  it  is  not  such  an  error  as  renders  the  Judgment  void.    Such  a 
judgment,  until  reversed,  is  a  bar  to  another  action  for  the  same  cause  {WH- ' 
bnwng  v.  Sehmakf  1  Hilton,  268). 

k.  Where,  after  the  justice  had  disposed  of  the  business  before  him,  and  a  . 
defendant  who  was  in  attendance  asked  him  for  the  cause  in  which  he  had 
been  summoned,  and  was  informed  by  the  justice  that  he  had  no  such  cause, 
and  the  defendant  thereupon  left  the  court — ^held  that  the  plaintiff  could  not 
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afterwards  proceed  in  the  cause  in  the  defendant's  absence  (MurUng  v.  OroU^ 
1  Hilton,  110). 

a.  A  judgment  was  reversed  because  it  was  rendered  while  counsel  was 
summing  up  and  before  he  had  concluded  {Prentice  v.  Sprague^  1  Hilton,  426). 

b.  "When  judgment  of  afBrmance  will  be  rendered. — The  judgment  will 
be  affirmed  where  the  onlv  ground  of  appeal  specified  in  the  notice  m  that  it  is 
against  law  and  evidence  (Lee  v.  Schmidt,  6  Abb.  188 ;  Derfty  v.  Hanniit,  15  How. 
SS) ;  or  where  the  notice  states  the  objection  to  be  that  the  judgment  is  agcdntA 
the  toeiahi  ofeeidence,  and  the  return  shows  no  such  defect,  although  it  Shows 
the  judgment  is  defective  for  want  oi  evidence  (id.);  or  where  the  return  shows 
errors  sufficient  to  authorize  the  reversal  of  the  judgment  if  the  points 
had  been  properly  raised  and  presented  for  decision ;  if  other  grounds  of  error 
not  sufficient  to  authorize  a  reversal  are  stated  in  the  notice  (jBerby  v.  Hannin, 
15  How.  82 ;  5  Abb.  150) ;  if  there  are  no  other  ffroimds  of  error  alleged  in  the 
notice,  then  the  appeal  is  dismissed.  (Id.)  See  however,  Firman  v.  Fbrman, 
(17  How.  256). 

c.  When  tJie  court  can  only  afOrm  the  judgment — Where  the  grounds 
of  an  appeal,  prosecuted  by  one  party,  are  insufficient,  the  appellate  court,  un- 
less the  other  p^rty  has  also  appealed,  can  only  affirm  the  judgment,  although 
the  case  would  have  justified  a  recovery  for  a  larger  amount  than  is  awarded 
in  the  judgment  (Qlaesner  v.  Wheatan,  2  E.  D.  Smith,  852).  Thus,  where  the 
plaintiff  had  judgment  for  $80,  from  which  judgment  the  defendant  alone  ap- 
pealed, the  appellate  court  thought  the  judgment  should  have  been  for  $70  in- 
stead of  $80 ;  but  as  the  plaintinhad  not  appealed,  it  was  held  that  the  appellate 
court  coidd  do  no  more  Uiap  affirm  the  judgment  And  see  Berrian  v.  Olmdfiad^ 
(A  id,  279).  On  an  appeal  firom  a  justice's  judgment  for  the  plaintiff  in  an  action 
ror  the  wrongful  detention  of  personal  property,  the  ground  specified  in  the 
notice  was.  that  the  judgment  was  against  the  weight  of  evidence,  but  the  onlv 
evidence  disclpsed  by  the  justice's  return  was  that  of  a  witness  for  the  plaintiff, 
who  testified  as  to  the  value  of  the  property ;  and  it  did  not  appear  from  the 
return  that  any  evidence  was  given  on  either  side  as  to  the  detention,— A^» 
that  upon  such  a  notice  the  juagment  must  be  affirmed  (Lee  v.  S^whidi^  0  Abb. 

•  188 ;  ante,  p.  704,  h). 

d.  Mistakes  can  only  be  corrected  by  a  reversal  of  the  judgment — 
Where  a  justice  by  ipistake  entered  judgment  for  $18  instead  of  $36,  and  the 
defendant  would  not  consent  to  have  it  amended,  the  plaintiff  appealed.  It 
was  held  that  the  appellate  court  could  not  correct  the  error:  tiiey  nad  power 
only  Jo  reverse  the  judgment  (Hardy  v.  Seelve,  8  Abb.  108* ;  1  Hilton,  90 ;  and 
see  Bunker  v.  Latson,  I.E.  D.  Smith,  410 ;  Sdwardsv,  Dreu>,  2  td.  .55 ;  contra, 
FkildeY.  M(AiL\bKhh.l ^LmisY.  Fox,  llKhh.  184;  281;  19  How.  561;  20 
How.  96).  Where  both  parties  appear,  and  a  trial  is  had,  the  court  cannot 
reverse,  except  for  error  (Story  v.  Bishop,  4  E.  D.  Smith,  428).  Where  the 
judgment  appeared  to  be  plainly  erroneous,  being  in  form  against  two  defend- 
ants when  the  return  showed  that  the  plaintiff  at  the  trial  oiscontinued  as  to 
one  of  them,  the  court  doubting  its  power  to  correct  the  error,  reversed -the 
judgment  (Fanning  v.  Lent,  8  m.  206). 

e.  Reducing  the  amdimt  of  the  judgment — If  the  appellate  court  think 
the  judgment  is  for  the  right  party,  but  for  too  large  an  unount,  senMe,  it  can- 
not reduce  the  amount  (Kaa^on  v.'  MiUe,  8  How.  877).  But  where  the  evidence 
wholly  &ils  to  support  a  judgment  for  the  damages  awarded,  but  would  sus- 
tain a  jud^ent  K>r  a  less  amount,  the  court,  on  appeal,  mav  suffer  the  plain- 
tiff to  retam  the  judgment  for  such  sum  as  appears  just,  and  may  reverse  as  to 
the  excess,  if  the  plamtiff  so  elect  (La  Motte  v.  Archer,  4  R  D.  Smith,  46). 

/.  Power  of  tke  court  on  reversal  to  order  the  pr<^[>er  judgment — ^Where. 
a  judgment  of  one  of  the  lower  courts  is  reversed  on  appeal,  guery,  whether  the 
court  has  the  power  to  go  ftirther  than  a  mere  reversal,  andgive  the  judgment 
which  should  have  been  awarded  below  (Framr  v.  OkOd,  4  E.  D.  Smith,  248). 

g.  New  trial— Power  of  tlia  court  to  order  where  defendant  appeared.— 
The  New  York  conunon  pleas  has  not  a  general  .discretionary  power  to  order 
%  new  trial  upon  appeal  from  one  of  the  lower  courts,  merely  because  it  aeems 
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that  the  ends  of  Justice  would  be  thereby  promoted  (Siorjf  y.  Biihop.  4  E.  D. 
Smith,  428) ;  nor  fbr  newly  disoovered  evidenoe  (Sehtoarte  t.  B&ndw,  2  £.  D. 
Smith,  128) ;  nor  because  the  defendant  neglected  to  produce  evidence,  but  did 
not  at  the  trial  think  it  necessary  (Bunker  t.  Lationy  1  B.  D.  Smith  410; 
BcbDords  \  Drew,  2  id,  55). 

CL  New  trial— Power  of  the  court  to  order,  where  defendant  did  not 
appear,  and  manifest  ipjnaUoe  has  been  done.— This  proyision  only  applies 
to  cases  w^ere  the  defendant  does  not  appear  on  the  trial  {Bunker  y.  Laiaon,  1 
JBID.  Smith,410;iadt^ird»y.  2>ivu^,2td55;  ANMtmy.  (Ttyh^  18;  HurU 

WeaterveU,  id.  225).  Whether  when  defendant  does  appear  at  the  return  ot 
the  summons,  and  afterwards  at  suocessiye  adjournments,  but  finally  fledls  to 
attend  on  the  trial,  he  can  be  said  to  haye  **  &iled  to  appear  before  the  Justice,*' 
—query  {Beebe  y.  Roberts,  8  id,  194).  He  cannot  {WUUam$  y.  McAuley,  id.  120). 
It  has,  howeyer,  been  held  that  if  a  defendant  honestl}[  belieyes  that  an  acUoum- 
ment  has  been  agreed  upon  between  him  and  the  plaintiff,  and  in  consequence 
of  such  beUef  is  mduced  to  absent  himself  fh>m  the  trial  and  to  make  no  prep- 
aitation  for  it,  this  fhmishes  a  sufiElcient  excuse  for  his  default  {Armetrcng  v. 
Oraig,  18  Barb.  887). 

h.  The  defendant,  to  entitle  himself  to  relief;  must  not  only  satis&ctorily 
excuse  his  de&ult,  but  he  must  go  further.  He  must  show  that  manifest  in- 
justice has  been  done.  A  bare  affidayit  of  merits  is  not  sufficient.  Facts 
must  be  stated  and  not  conclusions,  to  enable  the  court  to  see  that  such  injus- 
tice exists  iArmitnmg  y.  Oraigy  18  Barb.  887 ;  FowUr  y.  CMyer,  2  E.  D.  Smith, 
125).  Ana  the  appellant's  (detendant's)  affidayit  merely,  will  not  be  suflldent 
when  contradicted  by  the  affidayit  of  the  plaintiff,  and  of  a  witness  who  proyed 
the  claim  on  the  trial  (Oottaberger  y.  Earned,  2  E.  D.  Smith,  128).  Where  a  party- 
seeks  to  procure  a  new  trial  under  such  circumstances,  he  should  furnish,  in 
addition  to  his  own  affidayit,  the  testimony  of  a  witness  to  establish  his  defence 
{OtftUbergery,  Earned,  2  £.  D.  Smith,  128).  And  in  Van  Wyck  y.  KOkf  (id., 
note*);  Gardnery,  Wight,  (S  id.  9U) ;  SOkman  y,  Baiger,  {4  id.  288);  Lenty. 
Jonee,  (id.  52) ;  it  was  held  distinctly  that,  where  the  defendant's  affidayit  is 
fully  and  particularly  contiiadicted  by  the  affidayit  of  the  plaintiff  alone,  or  a 
disinterested  party,  the  defendant  must  be  corroborated  to  authorize  the  court 
to  Lat^fere  on  the  ground  of*  n^nifest  injustice,*'  except  perhaps  that  where 
the  defendant  states  &cts  and  circumstances  showing  that  injustice  has  been 
in  feet  done,  and  that  such  facts'and  circumstances  are  within  the  knowledge 
of  witnesses  who  refbse  to  make  their  affidayits,  but  who  might  be  compelled 
to  testify  op  a  new  trial ;  it  eeeiM  that  such  affidayit  might  be  deemed  sufficient 
(Lent  y.  Janee,  supra). 

6.  Whether,  when  the  defeult  is  sufficiently  excused,  and  the  appellant's  affi- 
dayits show  that  nuwifest  ii^ustice  has  been  done,  counter-affidayits  should  be 
receiyed  from  the  respondents,^  (Oamp  y.  Stewart,  2  E.  D.  Smith,  88 ;  Lent 
y.  Jonee,  4  t(l  52).  , 

d.  The  Ikct  that  the  defendant  mietock  the  return  day  of  the  summons,  may 
form  sufficient  ground  for  directing  a  new  trial  (Ootttierger  y.  Earned,  2  £.  D. 
Smith,  128 ;  Gardner  y.  Wight,  8  id.  884).  But  the  m^  feet  that  the  defend- 
ant **  forgot  the  time  of  trial "  unaccompanied  by  any  circumstances  exphuning 
or  excusmg  his  forgetftdness  is  not  satisfectorily  excusing  his  defeult  (Id; 
BaU  y.  Mander,  10  How.  468 ;  Beebe  y.  Boberte,  8  £.  D.  Snuth,  194). 

e.  Where  It  was  shown  that  the  defendant  had  employed  an  attorney,  who 
set  out  for  the  court-room  in  proper  time  to  reach  there  at  the  hour  when  the 
summons  was  returnable ;  that  he  was  delayed  in  the  street  by  another  client, 

•  and  arriyed  fifteen  minutes  after  the  hour,  finding  that  the  case  had  been 
called  and  a  defeult  taken,  but  that  the  plaintiff,  with  his  witness  and  counsel, 
was  still  in  court,  and  refhsed  to  open  the  case,— it  was  hM,  that  the  defeult 
was  **  satisfectorily  excused,"  and  that  a  new  trial  should  be  ordered  upon 
terms  (S^fmour  y.  Elmer,  4  E.  D.  Smith,  199 ;  1  Abb.  412). 

/.  Where  a  defendant  handed  the  summons  to  his  attorney,  who  promised 
to  appear,  but  heinst  called  from  town  placed  it  in  charge  of  another  attor- 
ney, and  the  latter  haying  lost  the  key  to  his  desk  wherein  the  summons  was 
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depoBited,  proceeded,  under  a  misUken  impre88l<m,  to  anottier  coart;  hdd^ 
that  the  defendant's  default  was  aoffidenUy  excused  (Lent  y.  Janes,  4  £.  D. 
Bmith,  52). 

a.  Where  on  the  retom  day  the  defendant  i4>peared  and  answered,  and  the 
cause  was  adjourned,  and  on  the  adjourned  day  the  plaintiff,  in  tha  absence  ot 
the  defendant,  proved  his  case  and  had  judgment,  «nd  it  appeared  the  de- 
fendant's absence  was  occasioned  by  his  attorney  mistaking  the  day  to  which 
the  cause  stood  adjourned ;  the  defendant  did  not  swear  to  haying  any  de- 
fence,—held,  that  It  not  appearing  that  manifest  injustice  had  been  done,  the 
court  would  not  reverse  the  judgment ;  and  query,  whether  in  any  case  after 
the  defendant  has  appeared  and  answered,  the  court  can  relieve  him  on  the 
ground  that  he  mistook  the  day  to  which  the  cause  was  adjourned  (Mix  y. 
White,  1  id.  614). 

b.  It  is  not  sufficient  excuse,  that  the  defendant  relied  on  the  assignor  of  the 
claim  to  stay  proceedings  {Trams  v.  Basaett,  8  E.  D.  Smith,  171).  A  party  may 
excuse  his  deniult  by  showing  that  he  paid  before  suit  a  porUon  of  the  demand 
sued  for  (attorney  and  counsel  fbOR),  and  supposed  the  action  was  simply  for 
the  balance  (Bisael  y.  Dean,  id.  172). 

c.  The  existence  of  a  valid  set-off,  for  which  the  appieUant  may  still  maintain 
an  action,  does  not  show  that  manifest  ii^ustioe  will  be  done  (Traoisy.  BameU, 
8  B.  D.  Smith,  171). 

d.  Where  it  appeared  by  afiidavits  offered  in  behalf  of  the  defendant  on  ap- 
peal  from  a  judgment  rendered  against  him  in  Uie  marine  court,  that  after  the 
summons  was  served  he  was  called  out  of  town,  but  prepared  his  defence  with 
proper  instructions,  and  gave  the  matter  in  charge  to  a  young  man,  especially 
enjoined  to  deliver  the  instructions  to  his  attorney,  and  request  his  attendance 
on  the  retjom  day, — it  was  held,  that  the  young  man  haying  neglected  to  in- 
form the  attorney  and  permitted  the  cause  to  proceed  without  an  appearance 
for  the  defendant  a  new  trial  should  be  awarded  to  prevent  injustice  (Oamp  v. 
Stewart,  2  E.  D.  Smith,  88). 

e.  The  voluntary  absence  of  the  defendant  or  his  attorney  to  attend  to  other 
business  is  not  a  sufficient  excuse  (Fowler  v.  CMyer,  2  E.  D.  Smith,  125 ;  Mulhem 
v.  flycfo,  8  la.  177). 

/.  Upon  the  implication  to  open  a  de&ult,  the  applicant  must  establish  that 
injustice  has  been  done  him  by  the  de&ult  It  is  not  enough  that  his  affidavit 
shows  a  defence.  If  the  allegations  of  his  affidavit  are  denied  by  the  plaintiff, 
the  appellant  must  furnish,  in  addition  to  his  own  affidavit,  proof  by  some 
other  person  of  the  truth  of  his  defence  (Forster  v.  Oa/pewdt,  1  Hilton,  47). 
Whether  the  fiulure  of  the  defendant  to  hear  his  case  when  called,  although 
he  was  in  attendance  in  the  court-room  at  the  time,  is  sufficient  excuse  for  the 
default.    (Id,) 

g.  The  court  of  common  pleas  cannot  relieve  a  defendant  under  this  section 
from  a  judgment  taken  by  default  in  a  justice's  court,  if  he  has  once  appeared 
in  the  action  (Wilde  y.  If.  T.  d  Harlem  E.  R  Co.,  1  Hilton,  302). 

?L  The  allegation  of  the  defendant  that  he  is  ignorant  of  law  proceedings,  is 
not  a  sufficient  excuse  for  his  non-attendance  at  the  time  and  place  mentioned 
in  the  copy  summons  served  on  him  {Mayor  of  N.  T.  v.  Qreen,  1  Hilton,  898). 
Nor  is  his  mere  general  denial  of  the  allegations  in  the  complaint  sufficient 
evidence  that  injustice  has  been  done  him.  The  defendant  should  pK)int  out 
the  mode  in  which  iiyustice  has  been  done.    (Id.) 

i.  The  common  pleas  will  not,  upon  appeal,  set  aside  a  regular  judgment 
entered  on  de&ult  in  a  district  court,  although  the  defendant  excuses  ms  de- 
fault, and  swears  to  a  defence,  if  the  ground  of  ai^c^,  as  specified  in  the  no- 
tice, is  simply  for  error  in  the  judgment,  not  for  relief  upon  the  merits  {Houghs 
V.  Wil8(m,  1  Hilton,  260). 

j.  Although  a  judgment  rendered  by  de&ult,  upon  the  return  of  aoonitable 
fhat  the  process  was  duly  served,  cannot  be  impeached  collaterally  by  show- 
ing that  the  return  was  &lse,  yet,  on  appeal  bv  a  defendant  who  did  not  ap- 
pear, .^e  court  will  inquire  mto  the  service  of  the  lu'ocees,  and  if  satisfied  that 
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ijt  vM^iiflrTtd  ftt  4)1,  or  00  improperly  or  defectively  that  the  defendant  wis 
not  duly  apprised  of  its  natore  or  effect,  the  defendant  may  be  relieved  (Cbr- 
roU  y.  OiMltn,  2  £.  D.  Smith,  876).    See  ante,  705,  e. 

0.  Although  a  party,  who  has  suffered  Judgment  in  the  court  below  by  de- 
fault, presents  to  the  appellate  court  a  satisfactory  excuse  for  his  non-appear-. 
ance,  Uie  re^tondent  will  not  be  charged  with  costs  for  having  reftised  to  ac- 
cept such  excuse,  or  to  consent  to  a  new  trial  on  payment  of  the  disburse- 
ntents  and  costs  of  suit  (Camp  v.  titewxrt,  2  K  D.  Smith,  88). 

a.  Appeal  upon  enror  In  faot— On  an  appeal  founded  on  error  in  fiust,  the 
appellant  should  serve  before  or  with  the  notice  of  the  argummt  of  the  ap- 
Mal,  the  affidavits  of  the  £Eicts  relied  on  as  constituting  the  error  {Bwrd  v. 
Beman^  8  How.  254 ;  approved,  Cook  v.  8^^,  10  How.  21(^  Where  there  are 
conflicting  affidavits  as  to  an  alleged  error  in  &ct,  the  return  of  the  justice 
will  ia  oertain  cases  govern  (J^  v.  Bromer,  1  Hilton,  514). 

b.  Argument  of  appeaL— Appeals  to  the  New  York  common  pleas  are 
heard  orally  at  the  general  term  appointed  for  the  submission  thereof.  The 
oonrt  nqifrea  both  parties  to  be  readv  whan  the  appeal  is  odled.  Smrage- 
ment  of  counsel  elsewhere  is  not  a  sufficient  ground  for  a  postponement  (Trwm 
V.  Jenningi,  12  Abb.  88 ;  22  How.  421).  The  parties  will  be  confined  on  the 
argument  to  a  brief  statement  of  the  acts  and  poinia  iavoWed  and  autiiotfiities 
reBed  on,  unless  the  court  shall  otherwise  direct  (Rule  Oct  1857).  The  re- 
turn must  be  submitted  (Smith  v.  Van  Brunt,  2  £.  D.  Smith,  178),  and  suitable 
points  should  be  furnished  by  counsel  on  the  submission  of  an  appeal,  end  the 
appellate  court  be  referred  to  such- authorities  and  statutory  enacliments  as  are 
relied  on  bv  the  respondent  to  sustain  the  judgment  (De  Agreda  v.  Faulberg,  8 
E.  D.  Smith,  178).  And  where  no  notice  of  appeal  or  other  papers  speciQinff 
tiie  grounds  of  appeal  is  submitted,  and  no  points  or  arguments  are  presented 
on  behelf  of  the  appellant,  calling  the  attention  of  the  court  to  any  flpx>unds 
for  sustaining  the  appeal,  the  court,  if  it  sees  that  justice  has  apparency  been 
done,  will  not  be  ingenious  to  discover  errors  in  the  proceedings  below,  but 
will  raUier  assume  Uiat  if  the  appellant  or  hh  counsel  cannot  discover  and 
point  out  errors,  none  exist  (Suydam  v.  Mun^on,  2  id.  198). 

c  When  the  appeal  will  be  diamiaaed  on  the  argument — Where  the  pb- 
jection  started  in  the  notice  of  appeal,  states  no  suffic^nt  ground  of  error,  the 
iwpeal  will  be  dismissed  on  the  argument  [Derby  v.  Hannin,  15  How.  82 ; 
5  Abb.  150). 

d.  Judgment  of  affirmance. — On  affirmance  of  a  judgment,  judgment  is 
to  be  entered  of  affirmance  and  for  the  costs  of  the  appeal,  nothing  more. 
These  costs  may  be  collected  by  execution  (Onderdonk  v.  Bmmons,  2  Hilton, 
504). 

e.  Opening  Judgipeat  of  affirmanoe  bj  defiaalt.— On  an  application  to  open 
a  judgment  of  affirmance  taken  by  default,  the  court  requires  the  appellant  to 
^w  a  meritorious  ground  of  appeal,  and  this  ascertained  by  the  statement 
of  the  case  without  argument,  or  by  inspection  of  the  return  (Tryon  v.  Jen^ 
mng$,  12  Abb.  83 ;  22  How.  421). 

/.  Revefvcd  in  part— The  appellate  court  may  reverse  a  justice's  judg- 
ment as  to  one  defendant  and  affirm  it  as  to  another  (Fields  v.  Moul,  15 
Abb.  6). 

g.  Conditlona  on  reveraaL — The  appellate  court  cannot  engraft  on  a  judg- 
ment of  reversal,  any  provision  for  preserving  the  testimonv  of  a  witness 
taken  on  the  trial,  although  such  witness  has  leix  the  State,  and  his  testimonv 
cannot  be  procured  on  a  new  trial  (Norrit  v.  Blsakley,  8  Abb.  107 : 1  Hilton.  90). 

0.  BIfeot  of  reveraaL — Where  a  judgment  for  the  plaintiff  is  reversed  with- 
out an  award  of  judgment  for  the  defendant  upon  the  merits,  such  reversal  is 
not  conclusive  of  the  rights  of  the  parties  (EUert  v.  KeUy.  4  E.  D.  Smith,  12 ; 
10  How.  892).  A  judgment  reversed  on  technical  CTounos  is  not  a  bar  to  a 
snbaequent  action  {Onderdonk  v.  Banlett,  8  HiU.  828),  nor  is  a  judgment  in  a 
casein  which  the  justice  had  no  jurisdiction  (J9^'i»v.  C%i«BpM{,  14  Johns.  482; 
KmU  V.  MtNfdd,  1  Benio,  486).  After  reversal  of  a  judgment  of  non-suit, 
puybatiff's  course  is  to  piooeed  de  ww>  (Anon,  9  Wend.'  608). 
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a.  Amending  judgment — The  New  York  oonrt  of  common  pleas  hM  power 
•to  allow  an  amendment  of  the  entry  of  Judgment  of  affirmance,  ordered  on 
appeal  from  the  inferior  courts,  where  erroneously  entered  through  mistake ; 
and  the  power  will  be  exercised  when  no  injustice  is  caused  thereby  {Baglty 
T.  Br<nB,n,  8  E.  D.  Smith,  66 ;  and  see  Fields  v.  MouL,  15  Abb.  7). 

h.  Re-hearing  of  appeal — ^A  rehearing  of  appeal  will  not  be  granted  where 
no  advantage  could  result  from  it,  as  where  the  court  are  satisfied  that  a  re- 
hearing would  lead  to  the  same  result  as  had  been  already  arriyed  at  (Teaz  v. 
ChrysUe,  2  Abb.  259 ;  2  Hilton,  185). 

e.  New  tdaL— The  granting  a*  new  trial  under  section  866  is  a  matter  of 
mere  discretion  not  reviewable  in  the  court  of  appeals  {Wavd  v.  TTifo*,  24  N. 
T.  635).  • 

*  §  367.    [318.]    (AmM   1852.)     JSmsting  suits.     Judymentr 
roll. 

To  every  jadgment  upon  an  appeal  there  shall  be  annexed 
th^  return  on  which  it  was  heard,  which  shall  be  filed  with  the 
clerk  of  the  court,  and  shall  constitute  the  judgment-roll. 


§  868.  [321.]  (Am'd  1849.)  EadsU/ng  suits.  Costs,  how 
auxj/rded. 

If  the  jadgment  be  affirmed,  costs  shall  be  awarded  to  the 
respondent.  If  it  be  reversed,  costs  shall  be  awarded  to 
the  appellant  'If  it  be  affirmed  in  part,  the  costs  or  such 
part  as  to  the  court  shall  seem  just,  may  be  awarded  to  either 
party. 

d.  Costs  on  partial  afBrmanoe.— Where  a  Judgment  was  affirmed  in  part 
and  reversed  in  part,  the  respondent  was  allowed  his  costs  in  the  court 
below,  but  was  required  to  pay  the  costs  of  the  appeal  iCdU  v.  SwaruAon^  1 
Cal.  6k 

e.  when  the  oonrt  must  award  costs. — ^In  affirming  a  Judgment,  the  ap- 
pellate court  is  compelled  by  statute  to  award  costs  to  the  respondent,  and 
has  no  power  to  relieve  from  the  payment  of  those  costs  {Loffue  v.  OiOick^  1 
E.  D.  Smith,  398) ;  and  on  reversing  a  judgment  the  court  has  no  discretion 
as  to  costs.  The  reversal  must  be  with  costs  {Bahn  v.  Van  Dcren,  id.  411 ; 
Main  v.  Eagle,  ib.  631 ;  Ohapin  v.  OhurehiU,  12  How.  867 ;  Snyder  y.  Ooodrkh, 
2  £.  D.  Smith,  85  ;  see  now  however,  §  871,  fmf).  But  if  a  reversal  without  costs 
is  ordered,  the  clerk  with  whom  the  judgment  is  docketed  has  no  power  to 
enter  a  Judgment  of  reversal  with  costs  (Chopin  v.  OhttreMU,  supra). 

f /Costs  of  oonrt  below.— Where  a  judgment  for  phdnti£f  is  reversed 
without  an  award  of  judgment  for  the  defendant,  the  defendant's  cost  in  the 
court  below  cannot  be  allowed  to  him  and  included  in  the  judgment  of  reveraal 
(EOert  V.  KeUy,  4  E.  D.  Smith,  12).  Whether  sufch  costs  shoidd  be  aUowed  to 
the  appellant,  where  the  appellate  court  not  only  reverses  the  Judgment  below, 
but  also  orders  judgment  final  for  the  appeUant  upon  the  merits,— qti&ry  t  {Id. '; 
see  Lewis  v.  Fox,  19  How.  561,  281 ;  20  How.  96,  note;  11  Abb.  184). 

g.  A  respondent  who  succeeds  on  an  appeal  is  entitled  to  the  Jud^ent  of  the 
appellate  court  in  affirmance  of  his  judgment.  Whether  the  whde  Judgment 
with  the  costs  of  appeal,  can  be  collected  by  execution  issued  out  of  the  appel- 
late court,  when  the  transcript  of  the  original  judgment  has  not  been  filed  with 
the  county  clerk,  query?  It  seems  that  the  respondent  on  affirmance  is  not 
required  to  issue  execution  out  of  this  court  to  collect  the  amount  of  the  orig- 
inal judgment;  and  that  there  is  no  difference  between  the  marine  and  Justices* 
*  Amended — See  Appendix, 
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courts  and  any  other  in  respect  to  the  e£fect  of  an  appeal  upon  the  power  of 
the  court  below  to  enforce  its  own  Jud^ent  {Smith  y.  AOm,  2  £.  D.  Smith, 
259 ;  Bee  OnderdonkY.  Emmons,  2  Hilton,  504).  • 

a.  Payment  of  judgment  pending  the  appeal.^Pending  an  appeal  from  a 
judgment  obtained  in  a  justice^s  court  in  &?or  of  the  plainti^,  the  defendant 
paia  the  judgment  without  costs  of  appeal,  to  a  son  of  the  plaintiff,  who  was 
not  shown  to  have  had  any  authority  to  receive  the  payment  The  judgment 
was  afterwards  afBrmed  by  default— the  defendant  not  spearing;  and  the 
plaintiff  iesued  execution  directing  a  leyy  simply  for  the  cost  of  appeEd.  Held 
that  an  order  at  special  term  settmg  aside  the  judgment  and  execution  was 
irregular  and  improper.  If  a  party  who  was  appealed  from  a  judgment  relies 
upon  a  payment  thereof  as  a  reason  for  a  stay  of  proceedings,  he  should  appear 
and  apply  for  an  order  accordingly,  before  judgment  of  affirmance  is  entered. 
Whether  an  order  for  judffmeut  on  appeal  at  the  general  term  can  in  any  case 
be  set  aside  by  an  order  of  a  single  judge  at  special  term,  qtierp  ?  {Adami  y. 
Kearney,  2  £.  D.  Smith,  42). 


§  369.  [322.]  (Am'd  1849,  1857).  Existing  suits.  Eesti- 
iution. 

If  thejudgment  below,  or  any  part  thereof,  be  paid  or  col- 
lected, and  the  judgment  be  afterwards  reveraed,  the  appellate 
court  shall  order  the  amount  paid  or  collected  to  be  restored 
with  interest  from  the  time  of  such  payment  or  collection.  The 
order  may  be  obtained  on  proof  of  the  facts  made  at  or  after 
the  hearing,  upon  a  previous  notice  of  six  days ;  and  if  the 
order  shall  be  made  before  the  judgment  is  entered,  the  amount 
may  be  included  in  the  judgment. 

&  When  restitntloii  wlU  be  ordered.— Where,  upon  a  reversal,  it  appears 
hy  a  tnmscript  from  the  docket,  that  the  judgment  has  been  satisfied,  restitu- 
tion will  be  ordered  (Hunt  v.  WesterwU,  4  E.  D.  Smith,  225).  * 

c  Where  a  judgment  of  the  court  below  has  been  paid  before  writ  of  error 
brought,  but  not  satisfied  qf  record,  on  reversal  thereof  the  plaintiff  hi  error 
cannot  enter  a  suggestion  and  award  of  restitution  of  payment  in  his  record  of 
reversal,  without^ave  of  the  court.  It  is  otherwise  where  the  judgment 
below  is  satisfied  of  record.  There  the  evideuce  of  payment  comes  .up  wi^ 
the  record,  and  restitution  is  a  matter  of  course  {Shmdan  v.  Mann,  5  How. 
201 ;  8  Code  Rep.  218). 

d.  The  proper  course  where  a  party  appealing  is  entitled  to  a  restoration,  is 
a  motion  in  the  appellate  court  for  restoration ;  and  on  that  motion  being 
granted,  it  becomes  a  part  of  the  judgment  m  the  appellate  court,  and  the 
amount  can  be  collected  by  execution  with  the  costs  (Kennedy  v  QBrien,  2 
B.  D.  Smith,  41). 

8eeant0,p.  447,^. 

§  870.  [323,]    Esoisting  suits.    Setting  off  costs  amd  recovery. 

If,  upon  an  appeal,  a  recovery  be  had  by  one  party,  and 
costs  be  awarded  to  the  other,  the  appellate  court  shall  set  off 
the  one  against  the  other,  and  render  judgment  for  the  balance. 

*  §  371.  [324.]  (Am'd  1849,  1851,  1862,  1863,  1864.)    Exist- 

*  Amended — See  Append. 
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injf  nUta.  Soiioeijf  offptdl.  Offvr  to  aUow  Judgmemt  io  h$ 
^corrected,     Costa  on  appeal.    Set  off  of  coaU. 

Costs  ghall  be  allowed  to  the  prevailing  party  in  jadgments 
rendered  on  appeal  in  all  cases,  with  the  following  exceptions 
and  limitations : 

In  the  notice  of  appeal  the  appellant  shall  state  in  what  par- 
ticular or  particulars  he  claims  the  judgment  should  have  been 
move  favorable  to  him. 

Within  fifteen  days  after  the  service  of  the  notice  of  appeal, 
the  respondent  may  serve  upon  the  appellant  and  justice  an 
offer,  in  writing,  to  allow  the  judgment  to  be  corrected  in  any 
of  the  particulars  mentioned  in  the  notice  of  appeal.  The  ap- 
pellant may,  thereupon,  and  within  five  days  thereafter,  file 
with  the  justice  a  written  acceptance  of  such  offer,  who  shall 
thereupon  make  a  minute  thereof  in  his  docket,  and  correct 
such  judgment  accordingly,  and  the  same  so  corrected  shall 
stand  as  his  judgment,  and  be  enforced  accordingly ;  and  any 
execution  which  has  been  issued  upon  the  judgment  appealed 
from  *shall  be  amended  by  the  justice  to  correspond  with  the 
amended  judgment ;  and  no  undertaking  given  to  stay  execu- 
tion shall  be  enforced  for  more  than  the  amount  of  the  cor- 
rected judgment. 

If  such  offer  be  not  made,  and  the  judgment  in  the  appellate 
court  be  more  favorable  to  the  appellant  than  the  judgment  in 
the  court  below,  or  if  such  offer  be  made  and  not  accepted, 
and  the  judgment  of  the  appellate  court  be  more  favorable  to 
the  appellant  than  the  offer  of  the  respondent,  the  appellant 
shall  recover  costs. 

K  the  offer  be  made,  and  accepted  by  the  appellant,  the  ap- 
pellant shall  recover  all  his  disbursements  on  appeal,  and  all 
his  costs,  in  the  court  below. 

But  the  appellant  shall  not  recover  costs  except  as  provided 
in  this  chapter. 

Th6  respondent  shall  be  entitled  to  recover  costs  where  the 
appellant  is  not. 

Whenever  costs  are  awarded  to  the  appellant,  he  shall  be 
allowed  to  tax  as  part  thereof  the  costs  and  fees  paid  to  the 
justice  on  making  the  appeal,  as  disbursements,  in  addition  to 
the  costs  in  the  appellate  court ;  and  when  the  judgment  in  the 
suit  before  the  justice  was  against  such  appellant,  he  shall 
further  be  .ftUowed  to  tax  the  copts  incurred  by  him  which  he 
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would  have  been  aolitled  to  recover  i|i  ceee  the  judgment  below 
had  been  rendered  in  his  favor. 

If,  upon  an  appeal,  a  recovery  for  any  debt  or  damages  be 
had  by  one  party,  and  ooets  be  awarded  to  the  oth^  P*rt7>  the 
court  phall  set  off  such  costs  against  such  debt  or  damages^ 
and  render  judgment  for  the  balance. 

The  following  fees  and  costs,  and  no  other,  except  fees  of 
officers,  disbursements,  and  witnesses'  fees,  shall  be  allowed  on 
appeal  to  the  party  entitled  to  costs  as  herein  provided,  when 
the  new  trial  is  in  the  county  court : 

for  proceedings  before  notice  of  trial,  ten  dollars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  trial  of  an  issue  of  law,  ten  dollars. 

For  every  trial  of  an  i98ue  of  fact,  fifteen  dollars. 

For  argument  of  a  motion  for  a  new  trial  on  a  case  or  bill 
of  exceptions,  ten  dollars.     . 

In  all  cases,  to  either  party,  for  every  term,  not  exceeding 
five,  at  which  the  appeal  is  necessarily  on  the  calendar  and  is 
not  tried  or  is  not  postponed  by  the  court,  seven  dollars. 

In  other  appeals  the  costs  shall  be  as  follows : — 

To  the  appellant,  on  reversal,  fifteen  dollars : 

To  the  respondent,  on  the  affirmance,  twelve  dollars. 

If  the  judgment  appealed  from  be  reversed  in  part  and 
affirmed  as  to  the  residue,  the  amount  of  costs  allowed  to  either 
party  shall  be  snch  sum  as  the  appellate  court  may  award,  not 
exceeding  ten  doUard. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  as  pro- 
vided by  section  864,  no  costs  shall  be  allowed  to  either  party. 

In  every  appeal,  the  justice  of  the  peace  before  whom  the 
judgment  appealed  from  was  rendered,  shall  receive  two  dol- 
lars for  his  return. 

If  the  judgment  be  reversed  for  an  error  of  fact  in  the  pro- 
ceedings not  affecting  the  merits,  costs  shall  be  in  the  discre- 
tion of  the  court.  • 

If  in  the  notice  of  appeal  the  appellant  shall  not  state  in 
what  particular  or  particulars  he  claims  the  judgment  should 
have  been  made  'more  favorable  to  him,  he  shall  not  be  entitled 
to  costs  unless  the  judgment  appealed  from  be  wholly  re- 
versed. 

a.  On  the  reversal  of  a  Judgment  of  a  district  court  the  appellant  is  entitled  to 
Uioee  coBtB  of  the  court  below,  to  which  he  would  haye  been  entitled  if  the 
proper  judgment  bad  been  rendered  there  {Jacks  y.  Darrin^  1  Abb.  282). 
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a.  Plaintiff  recovered  Judgtaent  for  $140,  the  defendant  appealed  and 
claimed  that  judgment  should  have  been  in  his  &yor.  On  a  new  trial  in  the 
county  court  plaintiff  recovered  $68  59  ^eld  that  the  plaintiff  was  entitled 
to  costs  of  app^  {Wynhoop  v.  Eoiberty  25  How.  158). 

b.  The  plidntiff  recovered  iud^ent  for  $159  60 ;  defendant  i4>pealed  and  sta- 
ted that  judgment  at  most  should  have  been  only  for  $5 ;  the  plidntiff  did  not 
offer  to  allow  the-Judgment  to  be  corrected,  and  on  a  new  trial  in  the  oountj 
court  recovered  Judgment  for  $180 ;  held  that  defendant  was  entitled  to  costs 
(Fbx  V.  mUi8, 25  H^.  14^ 

e.  The  costs  to  the  appellant,  on  a  new  triaL  do  not  depend  solely  on  the 
fact  that  he  has  recovered  a  more  fiivorable  judgment,  but  on  the  foot  whether 
his  notice  of  appeal-  was  sufficient  (Fbrsi^  y.  F\oirgu9(m,  27  How.  67). 

d.  Set  off  of  costs  against  recovery  (Ewxns  v.  Vanee^  2  Barb.  598 ;  Johntan  v- 
i?lirr«K,  10  Abb.  884). 

e.  Costs  on  appeal  in  the  marine  court  (Lewis  v.  Fox,  11  Abb.  184 ;  281 ;  19 
How.  561 ;  20  How.  96,  note). 

f.  Costs  virhen  appeal  heard  in  the  snpireme  court. — ^Where  an  appeal  from 
a  Judgment  rendered  by  a  Justice  ot  the  peace  is  heard  by  the  supreme  court, 
because  of  the  incompetency  of  the  county  Judge  to  hear  the  appeal,  the  suc- 
cessfhl  party  will  recover  the  same  costs  as  if  the  appeal  had  been  decided  by 
the  county  Judge  (TosfJ^  v.  Seeleif,  4  How.  814;  8  Code  Rep.  84;  aCfattaghan 
v.  OarroU,  16  How.  827). 

g.  What  sections  govern  the  allowance  of  costs.— Whether  the  costs  to  be 
awarded  to  the  appelant,  on  appeals  from  the  marine  and  district  courts,  are 
governed  exclusively  by  sections  854  and  871  of  the  Code,  and  whether  section 
880  also  applies  thereto,  query  t  {EUert  v.  KeUff,  4  R  D.  Smith,  12 ;  10  How. 
892). 
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TITLE  Xn. 

Of  the  JiiseellaneotM  Proceedmga  in  OwH  AeUonSj  and  0en- 
ercU  Provisions.    ' 

OBAPTXB     I.  SXTBMITTmG  A  00KTR0TEB8T  WITHOUT  ACnxm, 

n.  PB0GBBDING6  AQAIN8T  JOINT  DBBT0B8,  HBIB8,  laOATMMB^ 
DEYIHEBS  AJXD  TBHANTS  HOLDIKe  17ia>IEB  A  JUDOMXIIT 
DEBTOB. 

in.  Confession  of  judgmbnt  wrrHOirr  action. 

ly.  OfFBBS  of  THB  DBFKNBANT  to  COMFBOMin  THB  WHOLK 
OR  A  PART  OF  THB  ACTION. 

y.  Admission  or  inspbction  of  writinq& 
yi.  Examination  of  parties. 
yil.  Examination  of  witnesses. 
yiU.  Motions  and  orders. 
IX.  Entttlino  affidaytto. 
X.  Computation  of  time. 
XI.  Notices,  and  fiuno  and  sbryioe  of  pafrbs 
AAL  Duties  of  shsrifps  and  coronbre 

XIII.  ACCOUNTABILITT  OF  GUARDIANE 

XIV.  Powers  of  referees. 
Xy.  Miscellaneous  provisions. 


OHAPTBB    I. 

Submitting  a  Controversy  vritkout  Aeticn. 

fiBonON  872.    Controyerev,  how  subniitted  without  acttoiL 
878.    Judgment,  how  entered. 
874    Judgment,  how  enforced  or  app^ed  from. 

§  372.  [326.]     Controversy,  how  submitted  toithout  action. 

Parties  to  a  question  in  difference,  whidi  might  be  the  sub- 
ject of  a  civil  action,  may,  without  action,  agree  upon  a  case 
containing  the  facts  upon  which  the  controversy  depends,  and 
present  a  submission  of  the  same  to  any  court  which  would 
have  jurisdiction  if  an  action  had  been  brought.  But  it  must 
appear  by  affidavit  that  the  controversy  is  real«  and  the  pro- 
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ceediDg  in  good  faith  to  determine  the  rights  of  the  parties. 
The  court  shall  thereupon  hear  and  determine  the  case,  at  a 
general  term,  and  render  judgment  thereon,  as  if  an  action 
were  depending. 

a.  A  proceeding  under  this  section  is  not  an  action  (Lang  y.  Bopke^  1  Duett 
702).  No  authority  is  contained  in  this  section  for  the  subm  ission  of  actions ; 
it  relates  solely  to  the  submission  of  questions  of  difference  without  action ; 
and  where  an  action  was  commenced,  and  a  case,  contaming  the  &cts  upon 
which  the  controversy  depended,  was  agreed  ax>on  and  submitted,  it  was  held 
that  if  the  action  was  not  thereby  discontinued,  it  must  be  when  a  submission 
is  foUowed  by  a  judgment  ( Van  SidOe  y.  Van'  SUkU,  8  How.  265). 

h.  There  is  no  authority  for  the  appointment  of  a  guardian  for  an  infiuit, 
for  th^  p\irpose  of  submitthig  a  controyersy  without  aoti^;  and  an  infimt  can- 
not consent  to  toch  submission  {t^UheVY,  ASaon^  9  'Abb.  w). 

6,  The  court  can  only  determine  the  questfons  of  law  that  arise  upon  the 
&cts  agreed  upon,  and  has  no  power  to  send  the  cause  to  a  lury  for  the  deter- 
mination of  questions  of  fact  that,  upon  the  &ce  of  the  submission^may  ap- 
pear to  hr  doid>tfiiL  The  court  must  itsdf  construe  the  submissiGn  (J!73i2i^  y. 
(km:M^,Ins.  Or.  8  I>uer,  455), 

d.  On  Jud^' nent  at  general  term  in  fayor  of  defendant,  he  is  not  entitled  to 
costs  for  any  proceeding  before  notice  of  trial,  nor  to  a  fee  befovs  argument, 
noi'tbHurgumenfe^  bM  he  is  entitled  to  a  trial  fee  {Id,  688). 

e.  The  plaintiff  must  furnish  the  neoeseary  papers  for  argument    BuU^, 

§373.  [326.]    Judgment. 

Judgment  shall  be  entered  in  the  judgment-book,  as  in  other 
cases,  but  without  costs,  for  any  proceeding  prior  to  notice  of 
trial  The  case,  the  submission,  and  a  copj  of  the  judgment 
shall  constitute  the  judgment-roll. 

§  874.  [827.]    JudgmefU^  how  enforced  or  appealed  from. 

The  judgment  may  be  enforced  in  the  same  manner  as  if  it 
had  been  rendered  in  an  action,  and  shall  be  subject  to  appeal 
in  like  manner. 
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Chaptbb  n.* 

Prooeedmgs  against  Joint  Debtors^  Hei/rs^  Devise^B^  ZegatM^ 
a/fid  Tenants  holding  under  a  judgment  debtor: 

Qaorum.  875.    PartkB  not  Bummoned  in  action  on  joint  contract,  maj  \m 
summoned  after  Judgment 

876.  If  Judgment  debtor  die,  liis  representatiyea  may  be  aam- 

moned. 

877.  Form  of  summons. 

878.  Summons  to  be  accompanied  by  affidavit  of  amount  dna 

879.  Party  summoned  may  answer  and  defend. 

88(y.    Sttbeequent  pleadings  and  proceedings  the  same  aa  in  aa 

action. 
88L    Answer  and  reply  to  be  yertfied  as  in  an  action. 

§378.  [328.]  (Am'd  1849.)  Parties  not  summoned  in  action 
on  joint  oowlradty  may  be  summoned  after  judgmevU. 

Whea  a  jodgment  shall  be  recovered  against  one  or  more, 
of  several  persons  jointly  indebted  upon  a  oontraet,  by  pro- 
ceeding as  provided  in  section  136,  those  who  were  not  origin- 
ally sommoned  to  answer  the  complaint,  may  be  summoned  to 
show  cause  why  they  shotild  not  be  bound  by  the  judgment, 
in  the  same  manner  as  if  they  had  been  origii^ally  rammoned. 

a.  In  a  proceeding  under  this  secUon  does  the  cause  of  action  or  ri^ht  to 
proceed  arise  upon  Judgment  or  the  original  demand  ?  {Oaldey  y.  AspwitocUL 
4  Ooms.  518 ;  MnBm  y.  Smith,  14  Abb.  428). 

b.  Where  the  plaintiff  recovers  judgment  on  contract  against  three  out  of 
four  Joint  debtors,  the  action  beln^  against  alt  four,  but  the  summons  haying 
been  seryed  only  on  the  three  agsunst  whom  the  recovery  was  had,  he  may 
proceed  under  this  section  against  the  defendant  not  served  (Barper  y.  Bangs, 
18  How.  457). 

c.  Does  this  section  apply  to  a  Judgment  in  a  Justice's  court  of  which  a  tran- 
script has  been  filed  with  the  county  derk  (see  Jbhnkm  y.  Smith,  14  Abb.  438). 

*  As  to  costs  of  proceedings  under  this  chapter,  see  section  807,  nib.  7. 

d.  The  proceedings  proyided  by  this  chapter;  bear  a  strong  similarity  to  the 
action  of  sdre  facias  to  obtain  execution  upon  final  Judgment,  after  the  death 
of  the  Jud^ent  debtor,  and  was,  no  doubt,  intended  as  a  substitute  therefor 
{Alden  v.  Glark,  11  How.  218;  past,  %  428 ;  and  as  to  suits  against  heirs,  see 
Laws  1859,  ch.  UO). 
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a,  A  proceeding  under  this  section  is  not  a  new  action,  and  the  par^  served 
cannot  have  the  action  removed  into  a  federal  coort  (FfairehM  v.  ifuraruL  S 
Abb.  805). 

§  376.  [829.]  (Am'd  1849.]  J(f  judgment  debtor  die,  his 
reprea&iUaUtea  may  he  eumm^oned. 

In  case  of  the  death  *of  a  judgment  debtor  after  judgment, 
the  heirs,  deyieees,  or  legatees,  of  the  judgment  debtor,  or  the 
tenants  of  real  property  owned  by  him  and  affected  by  the 
judgment,  may,  after  the  expiration  of  three  years  from  the 
time  of  granting  letters  testamentary,  or  of  administration  npon 
the  estate  of  the  testator  or  intestate,  be  summoned  to  show 
cause  why  the  judgment  should  not  be  enforced  against  the 
estate  of  the  judgment  debtor  in  their  hands  respectively;  and 
the  personal  representatives  of  a  deceased  'judgment  debtor 
may  be  so  summoned,  at  any  time  within  one  year  after  their 
appointment. 

b.  The  provisions  of  this  and  the  following  sections  to  section  381  inclusive, 
do  not  authorize  proceedings  against  executors  personally  (JfiZb  v.  Thunbg,  11 
How.  181 ;  12  id.  885 ;  2  Abbr482). 

6.  The  heirs,  Ac.,  must  be  proceeded  against  Jointly  and  not  separately,  but 
that  does  not  make  them  Jointly  liable  as  Jomt  debtors  {KeOogg  v.  Otnuied^  6 
How.  487). 

cL  No  suit  can  be  brought  against  heirs  to  charge  them  with  the  debt  of  Uieir 
ancestor  within  three  years  fi-om  the  granting  lettess  testamentary  or  of  admin- 
istration upon  the  estate  of  their  ancestor  (iStf  v.  SweBey,  10  Barb.  247). 

e.  In  proceedings  by  Scire  fadtu  to  revive  a  ludgment,  remainder  men  must 
be  parties  or  they  are  not  bound  (Campbell  v.  MM(my  18  N.  T.  412). 

§377.  [330.]    Forms  of  eummone. 

The  summons  provided  in  the  last  two  sections  shall  be  sub- 
scribed bj  the  judgment  creditor,  his  representatives,  or  at- 
torney;  shall  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  within  twenty  days  i^fter  the  service 
of  the  summons ;  and  shall  be  served  in  like  manner  as  the 
original  summons. 

/.  The  defendant  agamst  whom  judgment  has  already  been  obtained  need  not 
be  named  as  a  defendant  in  the  summcms  issued  pursuant  to  this  section 
(Johnson  V.  Smith,  14  Abb.  421). 

g.  The  summons  need  not  specify  any  time  or  place  to  show  cause,  but  q>ec- 
imnff  a  time  and  place  would  not  vitiate  the  sunmions  [Tovmmnd  v.  NeweU, 
14  Abb.  840). 

§  378.  [331.]  To  he  aocampamed  hf  affidcmt  qf  amouni 
diu. 
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The  sammoDS  shall  be  accompanied  by  an  afiSdavit  of  the 
person  subscribing  it,  that  the  judgment  has  not  been  satisfied, 
to  his  knowledge  or  information  and  belief,  and  shall  specify 
the  amount  due  thereon. 

*  §  379.  [382.]  (Am'd  1848.)    Fa^ty  stmimoned  mofy  amioer 
<md  defend. 

Upon  such  sii]iu&<cms,  the  party  summoned  may  answer 
within  the  time  specified  therein,  denying  the  judgment,  or 
settiog  up  any  defence  which  may  have  arisen  subsequently  ; 
and  in  addition  thereto,  if  he  be  proceeded  against  according 
to  section  875  he  may  make  the  same  defence  which  he  might 
have  originally  made  to  the  action,  except  the  statute  of  limit- 
ations. 

a.  In  proceedings  under  Bection  375^  the  defendant  canTiot  set  up  any 
de^ce  wMcb  he*might  have  interposed  to  the  original  action,  or  wUch  ex- 
iflled  Wfore  the  Judfl;mebt ;  and  this  rale  applies  whether  the  judgment  was 
otiiained  bj  eonfesnon  or  de&ult,  or  npcm  plea  {McFarUmd  y.  IrmUy  8 
Johna  78). 

I  380.  [833.]  (Am'd  1849.)  Subsequent  pUadmgs  md pro- 
ceedings same  as  m  action. 

The  party  issuing  the  summons  may  demur  or  reply  to  the 
answer,  and  the  party  summoned  may  demur  to  the  reply  ;  and 
the  issues  may  be  tried,  and  judgment  may  be  given  in  the 
same  manner  as  in  an  action,  and  enforced  by  execution,  or 
the  application  of  the  property  charged  to  the  payment  of  the 
judgment  may  be  compelled  by  attachment,  if  neceisaary. 

§  881.  [384.]  (Am'd  1849.)  Answer  and  refpiy  to  he  verified 
as  in  an  action. 

The  answer  and  reply  shall  be  verified  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules,  aa  the  answer  and 
reply  in  an  action. 

46 
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Chaptbb  III.* 

Oof^fesdon  ofjvdgment  vnthaU  action. 

SsonoH  882.    Jadgment  may  be  confessed  for  debt  doe  or  for  oontlBgeDt 
liability. 
888.    Statement  in  writing,  and  form  thereof 
884.    Judgment  and  execntion. 

§  882.  [336.]  Jiuigment  may  be  confessed  J^ar  debt  due^  or 
contingent  liabiliiy, 

A  judgment  by  confession  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  per- 
son against  contingent  liability  on  behalf  of  the  defendant,  or 
both,  in  the  manner  prescribed  by  this  chapter, 

a.  Confession  out  of  oourt— It  has  been  held  that  a  confession  of  Jud^ 
ment  out  of  court  in  an  action  of  tort  is  not  within  or  authorized  by  the  coo» 
{BotUette  y.  (hoen,  2  Code  Rep.  40 ;  2  Sand.  825).  A  confession  of  judgment 
by  a  defendant  in  custody  at  the  suit  of  the  person  in  whose  fiivor  the  Judg- 
ment is  confessed,  made  without  the  presence  of  counsel  or  the  advice  of  some 
attorney  named  by  the  defendant,  and  attending  at  his  request,  to  inform  him 
of  the  nature  and  effect  of  the  confession  before  he  signs  it>  is  void,  and  will 
be  set  aside  on  motion.    (lb.)  And  see  MerriU  v.  jBaker^  11  How.  456). 

b.  Future  Advanoes.— A  judgment  may  be  confessed  as  securitjr  for  fhture 
adyances,  and  will  be  an  effectuu  security  for  such  adyances  ajninst  subse- 
quent incumbrancers  haying  notice  of  the  judgment  (TmacoU  y.  King,  6  Barb. 
346;  2  Belden,  147;  Marks  y.  BeynMs,  12  Abb.  408;  Ateria  y.  Lauckx,  6 
Barb.  19). 

c.  Joint  debtoRL — ^A  judgment  by  confession  without  action  can  only  be 
entered  against  the  person  who  signs  the  confession.  One  of  two  persons,  or 
\q\xlX  debtors,  cannot  confess  judgment  for  both  (JSUmghtenburg  y.  Vmdenburg, 
7  How.  229).  The  party  confessmg  such  a  judgment  makes  the  debt  his  indi- 
vidual debt  (lb.)  Where  the  confession  was  to  bind  the  defendant  "  as  one 
of  the  firm,''  held,  that  it  meant  not  only  to  bind  the  defendant  individually, 
but  the  partnership  property,  and  that  on  such  a  confession,  judgment  was 
properly  entered  against  both  partners  (Van  Keller  y.  Muder,  8  Abb.  875 note ; 
see  Qnu&r  v.  SUUmigen,  25  N.  Y.815). 

d.  *  *'  This  chapter,  with  section  424,  abrogates  in  effect  the  old  declaration 
in  debt  for  a  penalty,  and  the  judgment  for  &e  penalty,  and  the  power  of  an 
attorney  to  appear  on  an  old  bond  and  warrant  of  attorney  to  confess  suit 
or  judgment  ^    (AUen.  v.  SmOUe,  1  Abb.  858 ;  12  How.  156V 

e.  A.  confession  of  judgment  under  this  chapter,  is  analogous  to  the  con- 
fessicm  by  bond  and  warrant  of  attorney  under  the  former  practice  (Bomy. 
Bridge,  15  Abb.  150). 

/.  The  court  may  set  aside  a  judgment  entered  on  an  offer  pursuant  to 
section  885 ;  when  made  to  avoid  the  provisions  of  this  chapter.    \£eL) 
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d.  PubUo  oao«r.— A  public  officer  who  is  Uftble  to  be  nied  for  ser- 
vices rendered  for  the  public  at  his  request,  maj  conftss  a  Judgment  in 
his  indiyidual  capacity  for  the  amount  {Oere  y.  Supemtancf  CcmuM,  7  How. 
1855). 

e,  Ihregalarity.— The  provision  of  the  reyised  statutes,  forbidding  the  setting 
aside  a  judgment  for  hregularity  after  one  year  (2  R  8.,  283,  §2,)  does  not 
prevent  the  setting  aside  a  jud^ent  by  confession  after  that  period,  for  the 
want  of  a  sufficient  statement  {Manvfac.  Bk.  y.  ^Si^  John,  5  Hill,  487 ;  Manufac. 
Bk  V.  Boyd,  8  Denio,  267;  BanneU  v.  Eenry,,lS  How.  142 ;  but  see  Fbn-i  y. 
Church,  1  Code  Rep.  N.  8.  47). 

/  Blarxied  wometL—Prior  to  the  law  of  1860,  a  confession  of  Judgment 
by  husband  and  wife  for  the  debt  of  the  husband,  and  the  Judgment  entered 
thereon  in  pefwnam  was  void  as  to  the  wife  ( Wdtkffns  y.  Abraham^  14  How. 
121 ;  24  N.  T.  72  ;  but  the  court  was  not  bound  to  set  adde  such  a  judgment ; 
see  Kmckarbatk^  y  GmHh,  16  Abb.  241). 

g.  Tmstae.— A  trustee  cannot  confess  a  Judgment  without  action  so  as  to 
Und  the  trust  estate  (JToZ^y.CJarib,  20  How.  418;  9  Abb.  858 ;  and  see  Jfof^s 
r.  RBynoldM,  12  Abb.  408 ;  re Vg  B,  C.  20  How.  588). 

g,  Partnara. — Confession  by  partners  Mt«rtK  y.  Latteks,  6  Barb.  19 ;  lAohsg 
y.  Eingon,  22  How.  209 ;  18  Abb.  192 ;  Lambert  y.  Canwne,  22  How.  265). 

h.  Confe—ion  by  persons  of  nnaonnd  mind. — A  bond  and  warrant  of  at- 
tomejr  [confession  of  Judgment]  executed  by  a  person  who  is  subsequently 
found  by  inquisition  to  have  been  at  the  time  of  unsound  mind,  so  tnat  he 
was  incapable  of  goyeming  himself  or  mansging  his  affairs,  &c,  and  a  Judg- 
ment entered  thereon  by  confession  are  not  absolutely  void,  and  will  not  be 
set  aside  unconditionally  where  it  appears  from  the  evidence  that  the  aUeged 
litnatic  was,  for  several  years  prior  to  the  execution  of  the  bond  and  warrant, 
permitted  fey  ^is  friends  to  exchange  lands,  to  buy  and  sell  real  and  person^ 
property,  and  to  jrive  notes,  bonds  and  mortgages,  and  there  is  no  notice,  fraud, 
or  want  of  good  mith  alleged  in  the  pleadings.  But  s^ch  Judgment,  and  all 
subsequent  proceedings,  may  be  set  saide  on  terms  in  the  discretion  of  the 
ctmriiPnnan  v.  Warren,  14  Barb.  488). 

i.  To  what  oases  this  chapter  ia  applioable.— There  is  nothing  in  this 
chapter  limiting  it  to'  cases  of  disputed  or  unsettled  demand,  or  indicating  an 
Intention  that  it  should  be  thus  restricted  in  its  operation.  It  applies  to  all 
cases  to  which  its  language  is  applicable,  and  this  mode  of  obtaining  judgment 
may  be  pursued  in  aScases  where  the  parties  choose  to  resort  to  \X{HiUy,  Nei^ 
Ihrup,  9  How.  526). 

/  Not  a  fHapoaing  of  prcyerty.— A  mere  confession  of  Judgment  b  not  a 
violation  of  an  injunction  restraining  the  defendant  from  disposing  of  or  in  any 
manner  interfering  with  his  property ;  but  a  confession  of  Judnnent  may  be  a 
violation  of  such  an  injunction,  if  accompanied  by  acts  of  the  defendimt  show- 
ing an  intent  to  dispose  of  his  property  (Ros$  y.  CluBtman,  1  Code  Rep.  N.  8. 91 ; 
see  Ireland  v.  drnm,  1  Barb.  419). 

8ee  sec.  58,  sub.  8. 

§  383.  [336.]  Statement  in  writi/n^^  cmdform  thereof. 
A  statement  in  writing  mnst  be  made,  signed  bj  the  defen- 
dant and  verified  by  his- oath,  to  the  following  effect : 

1.  It  must  state  the  amount  for  which  judgment  maj  be 
entered,  and  authorize  the  entry  of  judgment  therefor ; 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show  that 
the  sum  confessed  therefor  is  justly  due,  or  to  become  due ; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a 
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contingent  Utility,  it  must  state  concisely  the  tftcts  constitu 
ting  the  Uabilitj,  and  mast  show  that  the  sum  confessad  there- 
for does  not  exceed  the  same. 


a.  The  following  jitatamenti  bave  been  k^d  soffioient-- The  sam  of  two 
hundred  and  thirty  dollars  is  ibr  mia  purchased  of  the  said  plaintifi;  Wil- 
liam W.  Healy ,  by  the  said  Othniel  Preston,  on  or  about  the  first  of  4-F^,  1856, 
and  the  sum  of  dne  thousand  dollars  is  to  indemnifjr  the  said  William  W.  Uealy 
against  ail  liiU)ilities  on  a  note  made  by  said  Othmel  Preston,  for  one  thous- 
and dollars,  payable  at  the  Bank  of  Bath,  and  dated  on  or  about  the  1st  Ox 
April,  1856,  and  payable  in  ninety  days  from  date,  which  said  note  was  en- 
dorsed by  the  said  plaintiff,  William  W.  Uealy,  for  the  benefit  of  the  said  de- 
fendant, Othniel  Preston  {.Manchester  v.  Preston,  14  How.  21,  Munroe  Qenl 
Term). 

b.  ''  The  above  indebtedness  has  aris^i  for  ^goods,  wares,  and  merchandise 
sold  and  delivered  to  me  by  tke  said  plaintiffs,  in  .the  month  of  May,  1853» 
and  afterwards  shows  that  the  amount  is  Justly  due,  without  any  fraud,  is  suf- 
ficient {Delatoare  v.  Emign,  21  Barb.  85,  Bockes,  J.) 

c.  That  the  indebtedness  arose  on  a  balance  of  an  account  for  merchandise, 
purchased  by  the  defendant  of  the  plaintifi^,  on  various  bills,  commencmg 
Feb.  27, 1855,  the  last  bill  being  dated  November  28,  1856,  amounting  in  the 
total  to  $8,860  ^Q  ;  which  total  sum  had  been  reduced  by  payments  made  by 
the  defendant,  commencing  June  12th,  1855 ;  and  last  payment  December  16, 
1856,  the  sum  total  of  which  payments  amount  to  $5,015  28,  leaving  a  balance 
without  making  any  calculation  of  interest  on  the  items  of  account  purchased 
on  time  of  six  and  eight  months,  of  $3,348  28 ;  that  there  was  at  least  due  to 
the  plaintiffe,  and  to  become  due  when  the  time  should  have  expired  on  the 
hwt  purchases,  the  sum  of  $3,300  (MaU  v.  Dofnis,  15  How.  67 ;  and  see  M^Kse  v. 
Tu^on,  10  Abb.  my 

d.  *'  One  promissory  note  riven  by  me  to  said  L.  on  the  8th  of  Dec.  1854  for 
$100,  borrowed  money  on  which  is  endorsed  $11,  said  note  due  when  given, 
also  one  luromissory  note  <^  $340  made  by  me  and  dated  Oct.  17,  1858,  doe 
when  given  and  now  owned  by  said  L,,  the  same  being  given  ibr  borrowed^ 
money,  also  for  said  L.  assuming  the  payment  of  the  sum  of  $1000  at  tbe 
Bank  of  Havana  on  14  July,  18^  by  wmch  a  note  of  $1000  made  by  me  pay- 
able to  the  order  of  8.  G.  at  said  Bank  dated  81st  May  1855,  and  endOTsed  by 
9aid  8,  C.  was  paid  and  taken  up,''  (Limning  v.  Carpmkfr,  20  N.  T.  448). 

d,  ^  The  above  indebtedness  arose  on  a  promissory  note,  made  by  the  d^sn- 
daat  to  the  plaintiff,  dated  June,  2ist  1854,  in  the  sum  of  $700,  with  interest, 
that  amount  of  monev  belne  had  by  the  defendants  of  the  plaintiff,  and 
upon  which  there  is  this  day  due  the  sum  of  $782,  with  $00  now  dne  from  de- 
fendants to  plaintiff,  as  costs  in  an  action  on  said  note  "  {FreUgh  v.  Brink,  2S  ' 
N.  Y.  418 ;  affirming  8.  G,  18  How.  89  ;  and  reversing  8.  G  16  How.  272 ;  30 
Barb.  144). 

/.  *'  The  plaintiff  has  this  day  endorsed  my  notes,  payable  at  bank  lor  $6000 
in  all  tor  my  accommodation,  and  to  enable  me  to  nes^tiate  said  notes/'  with- 
out any  further  description  of  the  notes  (HopkiM  v.  Ndeon,  24  N.  T.  518). 

g.  A  statement  that  **  the  Judgment  is  confess^  for  a  debt  Justly  due  to  the 
puuntiff  arising  upon  the  following  facts :  On  or  about  the  18th  day  of  De- 
cember, X858,  the  plaintiff  lent  or  advanced  to  the  defendant  in  cash  the  sum 
of  $2,000,  whidh  said  sum,  with  interest  thereon  frt>m  the  said  18th  day  of 
December,  1858,  amounting  to  $80  24,  is  now  lastly  due  by  the  defbndant  to 
^e plaintiff,"— is %vSSi<AeDX{JchnaUm  v.  M<LAumnd, 9  Abb. 214). 

h,  A  statement  to  secure  plaintiff's  contingent  liability  as  indorser  for  the  ac- 
commodation of  defendant  is  sufficient  if  it  describes  the  notes,  namhig  the 
i^eflpec^ve  parUes,  |he  d§^,  fPflOl^l^  ai»0  t^n^  places  of  payment.    The  eon- 
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dderatioil  need  not  oe  stated  nor  thsk  the  boMb  hid  been  dlMXiunted  (Marki 
y.  Bej/noida,  12  Abb.  408 ;  see  WinneiMrenner  y.  Bdgerton,  8  Abb.  419 ;  17  Row. 
368;  80  Barb.  186). 

a.  A  statement  that  the  indebtedness  arose  for  money  adyanced  by  plain 
tiff  ibr  defendant  at  a  time  mentioned,  including  interest  thereon  to  date,  hdd 
sufficient  (Lyon  y.  Sherman,  14  Abb.  9&S ;  contra,  CUmmU  y.  QeroWy  80  Barb. 


b,  A  statement  that  the  plaintiff  sold  the  defendant  a  quantity  of  meat  in  the 
years  1854  and  1855,  and  that  there  was  jostly  due  to  the  plaintiff  upon  such 
sale  a  certidn  specified  balance,  is  sufficient  {Nmotbtxum  y.  Keim,  24  N.  T.  825 ; 
rey's'g  1  Hilton,  520 ;  7  Abb.  23,  and  see  Curtis  y.  CorbiU,  25  How.  58>. 

e.  It  is  not  necessary  that  the  statement  should  in  terms  state  that  the  sum 
confewed  is  Justly  due  or  to  besome  due.  The  foots  must  be  set  forth  in  such 
a  manner  as  to  show  a  Just  debt  and  the  amount  thereof,  but  where  the.  cre- 
ation of  a  just  debt  is  averred  it  is  unnecessary  in  terms  to  nenitiye  thiat  it 
has  been  paid  or  otherwise  discharged  (Lanning  y.  Carpenter,  sB  N.  Y.  447 ; 
reyersmg  23  Barb.  402). 

(2.  The  statement  is  sufficient  if  it  sets  forth  that  the  judgment  is  confessed 
to  secure  the  plaintiff  for  a' debt  justly  to  become  due  upon  his  endorsement  as 
the  surety  of  the  defendant,  and  for  his  benefit,  of  bills  and  notes  which  are 
fully  described,  as  to  names,  dates,  amounts,  and  times  of  payment  (Ihw  v. 
Plainer,  10  N.  Y.  568). 

e.  The  other  cases  in  which  statements  were  held  sufficient,  yiz.  SehoohrM 
V.  Thomacm,  9  How;  61 ;  7  «.  447 ;  Munn  y.  Brooks,  7  «.  49;  8  «.  40;  WMl- 
ney  v.  Kerkuon,  7  id.  459 ;  Parks  v.  Church,  6  id.  801 ;  Post  y.  Coleman,  9  id. 
64,  and  referred  to  at  length  in  the  fourth  edition  of  this  work,  haye  all  been 
ovrruled  by  the  decision  in  Chappel  y.  Chappel  (2  Keman,  215). 

/.  The  following  statements  have  been  held  insuffloient^Since  the  10th 
day  of  December,  1845,  the  said  A—  B— (pl&^tiff)  haa  lent  and  advanced  to  the 
said  defendant  the  sum  of  two  thousand  one  hundred  and  thirty  dollars,  to 
pay  off  and  discharge  the  debts  of  said  defendant,  and  which  has  been  used  for 
the  purpose  of  pa]rmg  oft  said  debts,  no  part  of  which  has  since  been  remid  to 
said  A—  B— ,  and  the  defendant  is  now  justly  indebted  to  said  A—  B~  in 
that  sum  (Steblnns  y.  Society  of  the  M.  B.  Ohwreh,  Boeheaier,  12  How.  410,  Mon- 
roe Cteneral  Term).  • 

a.  In  Chappd  y.  Chappel  (2  Keman,  215),  the  statement  was  as  follows : 
*^  This  confession  is  for  a  debt,  justly  due  to  the  teid  plaintiff,  arisine  upon  the 
following  foots,  yiz. :  a  promissory  note,  payable  to  the  said  plaintiff  or  bearer, 
for  $825,  dated  April  16, 1849,  and  payable  one  day  from  date,  with  use ;  and  a 
promissory  note,  payable  to  the  said  plaintiff  or  bearer,  for  |75,  dated  May  16, 
1849.  The  said  sum  of  $1,088,  being  the  amount  of  said  notes,  principal,  and 
interest,  up  to  this  date,  and  is  justly  due  to  the  said  plaintiff  from  the  said 
defendant'  The  court  of  appeals  affirmed  the  order  of  the  supreme  oourt 
vacating  the  judgment  on  such  statement. 

h.  **  We  do  hereby  confess  judgment  In  this  cause  for  the  sum  of  $2,822  75, 
and  author!^  iudgment  to  be  entered  therefor  against  us.  This  confession  is 
for  a  debt  justlyowing,  and  now  due  to  the  plaintiff,  upon  the  following  focts, 
that  we,  A.  H.  H.  and  A.  H.,  are  indebted  to  the  said  A.  B..  upon  a  certain 
promissory  note,  of  which  the  following  is  a  copy." — then  followed  a  copy  of 
the  nota— Harris,  J.  (BonneU  v.  Hsnry,  18  How.  142). 

i.  Where  the  statement  was  in  general  terms  that  money  "  was  lent  and 
advanced,  at  divers  times,  from  the  Ist  December,  1858,  to  date,"  helclnot  suf- 
ficient (Datis  v.  Morris,  21  Barb.  152,  General  Term,  First  District ;  and  see 
Moodi/  y.  Tonmsend,  8  Abb.  876).  So  where  the  indebtedness  was  stated  to  be 
**  for  goods  sold  and  delivered,  and  upon  an  accounting  had  on  the  day  when 
the  confession  was  made  "  {Bay den  v.  Bradstreet,  11  How.  508 ;  and  see  Winn&- 
hrenner  v.*  Edgerton,  80  Barb.  185 ;  18  Abb,  419 ;  17  How  861).  The  cases  of 
Ck^nr.  Sanger  (11  Abb.  888;  81  Barb,  m-,  Moodiy  v.  Townsend\Z  Abb. 
•375);  nn^  Davis  r.  Morris  (21  Barb  152);  said  to  be  overruled  by  jW^Ay. 
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Brink (22  N.  Y.  418);  and  Lannhg  t.  (hrpefOer  (20  N.  Y.  447).   Bee  Zyem t. 
Sharman  (14  Abb.  m). 

a.  "  The  above  indebtedness  arose  on  aocoont  for  goods,  wares,  and  mer- 
chandise, and  property  sold  and  delivered  to  me  by  the  plaintiff  for  which  I 
have  not  paid,  and  the  sum  above  confessed  is  justly  due  to  the  plaintiffs,  vritb- 
out  any  mad  whatever.'*  It  was  held  insufficient  Also,  a  statement  as  fol- 
lows :  "  The  above  indebtedness  arose  on  account  of  goods,  wares,  and  mer- 
chandise, sold  and  delivered  by  said  plaintiff  to  me  since  the  first  day  of  Jan- 
uary, 1855,  and  the  sum  above  confessed  is  justlv  due  to  the  said  pl^ntiff,  with- 
out any  fraud  whatever  "  (Rosekrans  J.  OandaU  v.  Finn,  18  How.  418 ;  2$ 
Barb.  652). 

b.  In  Van  Seek  v.  Shtman  (13  How.  472),  a  statement  was  held  insufficient 
which  was  as  foUows :  **  I,  Francis  C.  Shuman,  the  above-named  defenduit, 
hereby  confess  myself  indebted  to  George  F.  Von  Beck,  the  above  plaintiff,  in 
the  sum  of  two  thousand  and  seventy  dollars,  and  interest  thereon,  from  the 
4th  day  of  Apnl,  1855,  and  hereby  authorize  him  or  his  executors,  administra- 
tors, attorney,  or  assigns,  to  enter  a  judgment  agidnst  me  for  Uiat  amount 
The  above  indebtedness  arose  on  ;>fvmMse?i:y9UNi0i,  given  by  me  for  value  de- 
ceived to  the  said  plaintiff,  liabilities  incurred  by  said  plahitiff  for  me  by  his 
endorsement  of  my  notes,  which  the  said  Yon  Beck  is  to  pay  or  has  paid. 
Also,  for  an  account  for  beer  sold  and  delivered  by  him  to  me,  and  money 
paid,  laid  out  and  expended  for  my  benefit  And  I  hereby  declare  that  the 
sum  by  me  confessed  as  above,  is  justly  due  the  plaintiff,  without  any  fraud 
whatever." 

e.  Where  the  statement  expressed  the  amount  to  be  (800,  and  thait  **  it 
Is  justly  due,**  and  then  set  forth  that  the  indebtedness  arose  upon  the  fol- 
lowing facts:  **  For  lumber  and  building  materials  ftu*nished  by  the  plain- 
tiff to  the  defendant,**— Brown,  J.,  held  It  insufficient  (Purdy  v.  Upton,  10 
How.  404). 

d.  Where  the  statement  was  for  '*  goods  and  groceries,  and  for  one  horse 
and  one  cow,  delivered  to  the  said  George  Upton  [the  defendant],  the  pay- 
ment of  which,  to  the  amount  of  $300,  is  now  due  to  siud  Marshall  [the  puun- 
tiff],**  Brown,  J.  held  it  insufficient,  because  it  did  not  state  how  much  for 
the  goods  and  groceries,  how  much  for  the  horse,  and  how  much  for  the  cow. 
nor  under  what  circumstances  they  were  delivered  to  Upton,  nor  that  the 
property  was  delivered  by  Marshall  {Marshall  v.  Upton,  10  How.  497). 

e.  **  This  confession  is  for  a  debt  justly  due  to  the  pkdntiff,  arising  upon  the 
following  £BK:ts :  a  promissory  note,  payable  to  the  plaintiff,  for  the  sum  of 
$250,  dated  on  or  about  the  14th  of  January,  1850,  and  payable  one  year 
after  date,  vnth  interest ;  **  the  Judgment  entered  on  such  confession  was 
held  to  be  fraudulent  and  void  (Park  v.  Church,  5  How.  381 ;  1  Oode  Rep.  N. 


8.,47\ 


.  promissory  note  made  by  me,  bearing  date  the  22d  day  of  August, 
1861,  was  given  by  me  to  said  pltdntifBs,  on  settlement  of  account  between 
them  and  me,  on  the  2^  day  of  that  month ;  whereon,  for  value  received,  I 
promised  to  pay  to  the  order  of  said  plainiifib  said  sum  of,**  &c  (Dunham  v. 
Watsrman,  6  Abb.  357 ;  17  N.  Y.  9). 

g.  "  Judgment  is  hereby  confessed  in  this  cause  for  the  sum  of  $2,5^  85. 
This  conftssion  is  for  a  debt  justly  and  legally  due  to  the  plalntifb,  arising 
upon  the  following  facts :  1.  A  note  for  (400  and  interest  and  protest  fees, 
dated  Februanr  2^  1855,  discounted  by  said  bank,  and  now  ownea  by  them  *^ 
{ffk  ofKinderhook  v.  Jennisan,  15  How.  41.  Harris,  J.) 

h,  "  l)ie  indebtedness  arose  on  a  judnnent  in  the  supreme  court,  in  fiivor  of 
W.  B.  a^dnst  W.  K.,  and  afifiigned  to  plaintiff;  and  also  on  a  bond,  executed 
by.  W.  K.  to  W.  B.,  dated,  &c,  for  the  sum  of  $2000,  both  of  which  securi- 
ties were  given  for  mcnev  borrowed  by  the  defendant :  and  the  sum  confess- 
ed is  Justly  due  to  th6  plaintiff,  vdthout  any  fhiud**  (Beekman  v.  ^^k,  15 
How.  228). 

».  "The  above  indebtedness  arose  on  the  sale  and  conveyance,  by  the  plain- 
tiff to  the  defendant,  of  his  right,  title,  and  ii^t^'est  in  the  boats,  property,  and 
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effects  of  W.  M.  &  Co.,  in  January,  1854 ;  and  I  hereby  state  that  the  sum 
above  by  me  confessed,  is  justly  due  to  the  said  M.  8.;  plaintiff,  without  any 
fraud  whatever  "  (Thompwn  v.  Van  VeehUn,  5  Abb.  459 ;  Hoflftnan,  J). 

a.  "  That  heretofore,  at,  &c,  I,  John  U.,  made  my  promissory  note  for 
$2000,  payable  on  demand,  and  that  I  hav^not  paid  said  note,  and  that  I  am 
Justly  indebted  to  the  plaintiff  thereon  in  the  sum  of  $2000 ''  (KmdaU  y.  Hod- 
ginSy  1  Bosw.  650 ;  and^see  Narrw  v.  Denion,  80  Barb.  117). 

h.  For  "  cash  loaned  to  the  defendant  for  his  use  in  1854,  and  there  is  unpaid 
on  said  loan  $1070  "  {McDaweU  y.  DanUiU,  88  Barb.  148). 

e.  Amount  due  from  defendant  to  plaintiff  for  plaintiff's  liability  and  guar- 
antee, now  past  due,  to  R  8.  W.,  as  President  of  the  M.  Bank,  $8,000;  amount 
of  one  promissory  note  indorsed  by  plaintiff  for  defendant,  due  July  10, 1858, 
and  held  by  C.  D.,  $2,000  ( WinwHyrenrwr  v.  Bdgerton,  8  Abb.  419 ;  17  How.  868 : 
30  Barb.  185). 

d  For  cash  loaned  to  the  defendant,  paid  for  his  use  and  at  his  request,  and 
interest  therecm,  stating  various  items  with  dates  and  amounts,  making  the 
sum  of  $1224,  but  not  stating  wMch  items  were  for  mon^  loaned  and  which 
for  money  paid,  nor  to  whom  paid  (McDowell  v.  Daniels,  88  Barb.  148). 

e.  '*  For  a  debt  justly  due  plamtlff  frt>m  me  arising  upon  the  following  facts : 
A  promissory  note  made  by  me  to  the  plaintiff  for  $100,  dated  Oct.  29, 1858, 
and  payable  one  year  from  date  with  interest,  said  note  was  jnven  for  money 
had  and  received  by  me  of  plaintiff  at  my  request,  also  for  $19  money  received 
t>y  me  of  plaintiff  at  different  times,  for  which  no  note  or  security  was  taken 
from  me  by  plaintiff:  also  for  $106,  being  a  book  account  for  gooos,  groceries 
and  provisions  heretofore  sold  and  delivered  to  me  at  my  request  by  plaintiff, 
for  which  he  had  not  received  pay  (Daly  v.  Matthews,  20  How.  267). 

/.  "  We  are  indebted  to  said  A.  B.  on  a  promissory  note  of  which  the  fol- 
lowing is  a  copy"  (copy  of  note,  BonneU  v.  Henry,  18  How.  142). 

g.  A  confession  to  secure  liabilities  mentioned  in  a  schedule  annexed  held 
insufficient  (Hamann  v.  Keinhart,  11  Abb.  182) ;  and  so  where  a  schedule  was 
referred  to  but  not  annexed  (Clements  v.  Qerow,  80  Barb.  825). 

A.  A  statement  as  follows :  A  promissory  note  (describinfi:  it),  which  note  was 
given  tnr  L.  W.  &  Co.,  for  goods  and  merchandise  theretofore  purchased  of  L. 
W.  &  Co.. by  the  defendant,  which  note  was  indorsed  by  the  debtor,  and  came 
into  the  hands  of  the  plaintiff  for  a  valuable  consideration— held  insufficient 
acainst  creditors  (Olqfltn  v.  Sanger,. 9  Abb.  214.  note;  17  How.  574 ;  11  Abb. 
888 ;  81  Barb  86,  supposed  to  be  overruled  by  FreUgh  v.  Brink,  22  N.  Y.  418 ; 
and  see  Lyon  v.  Sherman,  14  Abb.  898). 

i.  *'  This  confesfflon  is  for  a  debt  jusUy  due  to  the  plaintiff,  arising  upon  the 
foUowing  facts,  to  wit :  A  promissory  note  gi^n  by  said  E.  J.  (the  defendant) 
to  said  A.  8.  (the  plamtiff)  for  $1800  -,  doubtful  if  sufficient  (Murrey  v.  Judson, 
5  Selden,  78). 

J.  Statement  good  in  part  and  bad  in  part— When  the  confession  was 
for  "  the  sum  of  $521  60,  it  being  for  goods  and  merchandise  heretofore  deliv- 
ered to  me,  the  said  defendant,  and  which  is  now  due :  and  also  the  sum  of 
$500.  bein^  the  amount  of  a  bill  of  goods  this  day  purchased  of  him,  the  said 
plamtiff,-^it  was  held  by  Bacon,  J.,  mat  the  confession  was  sufficient  as  to  the 
Item  of  $500,  but  insufficient  as  to  the  item  of  $521  60 ;  and  on  motion  of  a 
subsequent  judgment  creditor,  it  was  ordered  that  the  judgment  should  stand 
and  have  prec^ence  as  to  the  item  of  $500,  and  be  postponed  to  the  lien  of 
the  subsequent  judgment  as  to  the  item  of  $521 60"  (Roppoek  v.  Donaldson,  12 
How.  141 ;  and  see  Marks  v.  Reynolds,  12  Abb.  408). 

k.  Statement  may  be  sufficient  as  to  judgment  debtor  although  insnffi- 
oient  as  to  creditoni. — A  statement  for  judgment  may  be  sufficient  as  afunst 
the  defendant  himself,  which  would  not  be  sufficient  as  against  a  cr^tor ; 
this  was  expressly  held  in  *Von  Kdiar  v.  MuUer^X  spedal  term,  and  affirmed 
on  appeal  to  the  ^neral  term  (8  Abb.  875 :  Ely  v.  Cook,  2  Hilton,  406).  In 
(hat  case  the  defendant  moved  to  vacate  the  judgment ;  and  although  it  was 
held  l^  the  court  that  the  statement  was  insufficient  as  agahist  a  creditor,  yet 
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it  was  suflldent  as  agaiast  the  defendant;  and  denied  the  motk>n ;  (see  A««d|r 
▼:  Uptm,  lOHow:  ^;  JABm-t.  jRir/«,'d4N.  T.  110;  Neutbamm  y.  Kmm,U 
N.Y.325). 

a.  Amendment  of  etatemeat — ^Where  the  statement  was  held  insuffleieat, 
bat  the  good(  fhith  of  the  indebtedness  was  not  questioBed,  and  no  superior 
equities  existed  in  fhyor  of  ottier  creditors,  an  amendment  wae  pennitted  "  in 
oraer  to  presenre  the  lien  and  prioritj  of  the  jndement''  i^onu  v.  Morrii,  21 
Barbt  152,  General  Term  First  District ;  and  in  Jdhnam  v.  Felkrman,  13  How. 
21),  Gierke,  J.,  held  the  stutemeat  insufficient,  bot  fbUowing  the  case  of  Lauh 
iesBY.  Ea$keU^  (16  J[ohna  140^  ordered  *'  an  amendent,  but  so  as  not  to  interfere 
with  the  rij^Kts  of  any  jud^ent  creditors  which  may  have  in  the  mean  time 
attaehed ;  and  the  same  was  hdd  Hammond  y.  Bush  (8  Abb.  152 ;  find  see 
McKee  y.  JWn^  10  Abb.  802 ;  McBmoea  y.  DamdJs,  89 Barb.  148);  but  Harris, 
J.,  in  Von  Seek  y.  ^uman  (13  How.  472)  held  that  a  Judgment  entered  on  a 
defectiye  statement  is  absolutely  yoid,  and  that  the  court  has  no  right  to 
aothorize  a  new  judgment,  under  the  ibrm  of  an  amendment.  If  the  Judj^- 
ment  was  irregular,  it  may  be  amended ;  if  fraudulent,  it  is  absolutely  void 
'  Whitney  y.  JESi^an,  7  How.  469 ;  see  Sichards  y.  McMtUam,  6  Cal.  418). 

b.  Verification  of  statement— A  yerification  by  which  the  debtor  swears 
that  **  he  belieyes  the  aboye  statement  of  confession  is  true,'*  is  sufficient  (Dd- 
oMO/re  y.  Ensign^  21  Barb.  85).  The  yerification  may,  it  seems,  be  made  before 
one  of  the  plaintiff's  attorneys  {Pt>8t  y.  Coleman,  9  How.  64). 

e.  Sisnatore  to  statement — Where  the  afildayit  and  statement  were  writ- 
ten on  tiie  same  page,  and  the  signature  of  the  defendant  was  to  the  afl9da¥ii 
only,  it  was  held  to  be  a  substantial  compliance  with  the  requirements  of  the 
statute  (Purdy  r.  Upton,  10  How.  494;  Post  y.  Golenum,  9  ib.  64). 

d.  Time  of  entering  judgment  after  oonfeesion. — There  is  nothing  in  the 
code  requiring  the  judgment  to  be  entered  at  any  particular  timetSter the 
confession  and  statement  are  made.  It  was  held  to  be  no  objection  to  the 
judgment,  that  the  statement  was  yerified  nearly  one  year  before  the  entry  of 
the  judgment  (Ourtis  y.  OortriU,  25  How.  66). 

s,  ConstnMtkm  of  oonfeesion. — A  judgment  confessed  to  seyenl  pevsoas 
to  secure  an  actual  Indebtedness,  is  presumed  to  be  in  fisiyor  of  all  the  parties 
equally  {Rathbom  y.  Stocking,  2  Barb.  135).  This  presumption  may  be  rebut- 
ted,   (id,) 

f.  Authority  to  enter  judgment—*'  It  is  said  that  there  was  an  iiregu- 
larity  in  the  confession  of  judgment  The  particular  irregularity  relied  on 
is  that  the  confession  does  not  contain  any  authority  pursuant  to  the  first 
subdivision  of  section  388.  The  confession  of  the  judgment  commences  with 
the  title  of  the  cause,  and  then  proceeds  thus :  '  Judgment  is  hereby  confessed 
in  this  cause  for  the  sum  $1413,^*  &c  It  is  difficult  to  state  the  authority  in  a 
more  direct  manner  than  is  done  here,  especially  when  we  remember  that 
the  defendants  both  swear  to  this  statement,  and  that  in  every  other  respect 
the  confession  is  admitted  to  conform  to  the  statute.  Again,  this  part  of  the 
stiitute  is  directory  merely ;  and  the  defendants  cannot  be  heard  to  object  to 
it,  especially  after  the  lapse  of  more  than  a  year :  one  year  bars  all  reuef  for 
irr^ularity  (2  R  8.  282,  §  2 ;  see  also  Ghiffln  y.  MUeheU,  2  Cow.  548).'*  Rn-k 
y.  Ohureh,  5  How.  881 ;  1  Code  Rep.  N.  8.  47). 

g.  How  judgment  may  be  set  aside.— Judgment  entered  vrithout  action 
may  be  set  aside  for  defect  in  the  statement  upon  which  it  is  entered,  at  the 
instance  of  a  junior  judgment  creditor,  on  motion  (Chappei  y.  Chappet,  2 
Eeman,  215 ;  Roe  y.  Lamer,  9  Abb.  380,  noU  ;  18  How.  23).  And  this  too, 
although  the  judgment  is  on  a  bond  secured  by  mortgage  of  all  the  real 
estate  on  which  the  judgment  is  a  lien  {Bonnell  y.  Henry,  13  How.  145,  Hajris 
J).  Soj  it  may  be  set  aside  on  the  motion  of  a  subsequent  bonorfide  purchaser 
of  real  estate,  against  which  estate  the  judgment  is  an  apparent  hen  (Kendall 
T»  Hodgine,  1  Boew.  659) ;  or  on  the  motion  of  an  assignee  for  the  benefit  of 
ereditors  {Beekman  y.  Kirky  15  How.  228) ;  or  it  may  be  set  aside  by  a  decree 
te  an-action  hi  the  nature  of  a  creditor's  bill  at  the  suit  of  a  subsequent  judg- 
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interested  in  Impeaching  it  {IkUif  y.  IfatfAMM,  13  Abb.  403  note,  see  how  eyer, 
Nbrrit  v.  BerOtm,  30  Barb.  117) 

a.  An  attaching  creditor  is  not  within  the  claflB  of  perBons  wbo  can  impeach 
the  bona-fides  of  such  a  Jndf^ent  confefl6e<i  before  the  attacliment  was  leyied. 
To  enable  a  party  to  qaestion  such  a  judgment,  it  must  appear  that  he  was 
a  jodgmtnl  creditcr  of  the  party  ooofeaaing  it,  at  the  time  of  the  confeBsion 
(BmiTe^  y.  Gmhrin,  1&  Abb.  89). 

Ik  a  cveditor  at  large  lias  no  right  to  moye  to  set  the  judgment  aside  (Louh 
d#r  y.  ir<is/or  qflf.  T.,  15  How.  1^91;  Bs$kman  r.' Kirk,  id.  331 ;  awl  see  MiUer 
V.  g(Frte,  34  y.  Y.  110). 

e.  One  claiming  to  be  a  judgment  creditor  on  a  judgmeat  ^  conftesloa, 
entered  on  a  defectiye  statement,  cannot  be  heard  to  set  aside  a  ludtfrneat 
by  confession  subsequently  entered  {Baer.  Lawmr,  18  How.  38;  6  Abb.  ^0,  n.) 

d.  A  judgment  hy  confession  although  yoidable  cannot  be  impeached  col- 
laterally (J^OcUm  y.  Bryker,  84  Barb.  116 ;  31  How.  889).    , 

A  A  motion  by  a  creditor  to  vacate  a  judgment  entered  by  confession 
iwainst  his  debtor,  on  the  ground  that  the  statement  is  insufficient,  is  not  a  mo- 
tion for  irregularity  within  the  rule  requiring  the  notice  or  order  to  show 
cause  to  specihr  the  irregularity  compluncd  of  (Winnebrenner  y.  Edgerton,  8 
Abb.  419;  17  How.  863;  30  Barb.  185). 

/.  CompeUing  debtor  to  gtva  a  new  oonfsiirioiv— Whether  the  court 
has  power  in  any  case  to.  compel  one  who  has  confessed  judgment  upon  an 
insulBcieBt  slatemeiit  to  sign  and  yerify  an  amended  one, — Bamm&nd  y.  Bush, 
<8- Abb.  153>  [Is  it  not  well  to  insert  in  the  statement  a  stipulation  in  the 
natuoe  of  a  coyenont  for  furUMr.  assunmce,  and  to  the  effect  that  the  debtor 
niU  on  seq^est  maice  aad  eKCoute  suck  other  document  as  may  be  necessary 
to*  give  efBdd  ta  Una  eonJIra^on  T] 


§384.  [337.]  (AmM  1849,  1851.)  Juclgment  and  execution. 
The  statement  may  be  filed  with  a  county  clerk,  or  with  a 
clerk  of  the  superior  court  of  the  city  of  Sew  York ;  who 
shall  endorse  upon  it,  and  enter  in  the  judgment-book,  a  judg- 
ment of  the  supreme  or  said  superior  court,  for  the  amount 
confessed,  with  five  dollars  costs,  together  with  disbursements. 
The  statement  and  affidavit,  with  the  judgment  endorsed,  shall' 
thenceforth  become  the  judgment  roll.  Executions  may  be 
issued  and  enforced*  thereon,  in  the  same  manner  as  upon 
judgments  in  other  cases  in  such  courts.  When  the  debt  fpr 
which  the  judgment  is  recovered  is  not  all  due,  or  is  payable 
in  installments,  and  the  installments  are  not  all  due,  the  execu- 
tion may  issue  upon  such  judgment  for  the  collection  of  such 
installments  as  have  become  due,  and  shall  be  in  the  usual 
form,  but  shall  have  endorsed  thereon,  by  the  attorney  or 
person  issuing  the  same,  a  direction  to  the  sheriff  to  collect  the 
amount  due  on  such  judgment,  with  interest  and  costs,  which 
amount  shall  be  stated,  with  interest  thereon,  and  the  costs  of 
said  judgment.  JTotwithstanding  the  issue  and  collection  of 
such  execution,  the  judgment  shall  remain  as  security  for  the 
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instalmentfl  thereafter  to  become  dae;  and  whenever  anj 
further  inetalments  become  dae,  execution  may,  in  like 
manner,  be  ieeaed  for  the  collection  and  enforcement  of  the 
same. 

a.  Ammvllni  entry  of  Judgment— Where  two  written  sUtements,  duly 
yerified,  were  nled  \)y  an  attorney  with  the  clerk  of  the  county,  for  the  par 
pose  of  haying  Judgments  entered  by  confession  (against  the  same  defendant), 
without  action :  and  the  clerk  entered  in  the  judgment-book,  judgments  of  the 
supreme  court  lor  the  respectiye  amounts  confessed,  with  costs,  but  omitted  to 
endorse  the  same  upon  the  statements  as  directed  by  this  section.  On  a  snb^ 
sequent  day  another  written  statement  agidnst  the  same  defendant,  by  a  diffio'- 
ent  attorney,  was  filed  by  the  same  derk,  and  judgment  by  confession  thereon 
was  perfected  regularly  in  all  respects,  pursuant  to  the  code  aforesaid,  the 
last-mentioned  attorney  knowine  of  the  omissions  in  the  two  first  causes.  On 
a  day  subsequent  to  the  entry  of  this  last  judgment,  the  attorney  in  the  two 
first  causes  consented  that  the  elerk  re-mter  the  two  first-named  judfments  by 
making  the  proper  endorsements,  &c.,  to  perfect  the  same  resnlany,  which 
was  done,  making  them  subsequent  in  entiy  and  lien  to  the  judgment  first 
regularly  enterecL  On  a  motion  on  behalf  of  the  plaintifb  in  the  two  causes 
fiiit  mentioned  for  an  order  requiring  the  derk  to  end<MBe  on  the  statements 
as  of  the  time  they  were  orioinaO$f  flSd^  and  that  the  Judgments  be  entered  in 
the  judgment-book  and  docketed  as  of  the  same  day,  the  order  was  granted 
and  the  re-entry  yacated  (4  How.  16;  and  weeDaXifj.  Matthewt,  30  How.  967). 

b.  Judgment,  when  peifsoted.— Until  the  derk  enters  and  records  the  Judg> 
ment,  there  is  nojudgment,  nothhig  of  the  existence  of  whldi  a  notice  can  be 
giyen,  so  as  to  aflect  a  subsequent  mortgagee  or  grantee  There  is  not  onlr 
no  lien,  became  that  is  in  all  ren>ects  the  creation  ci  the  statute,  bnt  there  u 
nojudgment  at  all  (Bmott,  J.,  Sfydinburgh  t.  Nbrtkntp,  18  How.  290)^ 
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Chapteb  IV. 

Offw  of  the  defendant  to  compromise  the  whole  or  a  part  of 

the  action,* 

SiCTioii  885.    Offer  of  oompromiae. 

888.    Defendant  ma j  offer  to  liquidate  damages  oonditionaQf  . 
887.    Effect  of  aooeptanoe  or  rerasal  of  offer.  , 

♦  §'385.  [338.]  (Am'd  1851.)     Offer  of  compromue. 

The  defendant  may  at  any  time  before  the  trial  or  verdict^ 
serve  upon  the  plaintiff  an  offer  in  writing  to  allow  judgment 
to  be  taken  against  him  for  the  sum  or  property,  or  to  the 
effect  therein  specified,  with  costs.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  in  writing,  within  ten  days, 
he  may  file  the  socnmons,  complaint,  and  offer,  with  an 
affidavit  of  notice  of  acceptance ;  and  the  clerk  most  there- 


'  *  a.  It  seems  tliat  the  code  has  not  repealed  the  provisions  of  the  revised 
statutes  relative  to  a  tender  after  suit  brought  (2  R  a  558,  §§  20, 21,22).  See 
note  to  section  822. 

h.  Pairment  into  ooort— Where  a  plaintiff  in  bad  faith,  and  to  make  costs^ 
prevented  a  tender  before  action,  for  which  defendant  was  prepared,  defend- 
ant was  allowed  to  pay  money  into  court  and  have  a  discontinuance  without 
costs  {The  People  v.  2f.  Y,  Buperior  Court,  19  Wend.  104). 

e.  Payment  into  court  is  a  pajment  pro  tanto  {Murray  v.  Bethune,  1  Wend.  191) ; 
it  admits  plamtiffs  cause  of  action  to  the  amount  of  the  payment  (SpakUng  y. 
VandereoQk,  2  Wend.  431 ;  JohmUm  v.  Ookimbian  Ins.  Co.,  1  Johns.  815) ;  and 
plaintiff  is  entitled  to  that  amount  in  any  event  {Slack  v.  Broum,  18  Wend.  890). 
If  the  amount  is  sufficient  to  carry  costs,  defenoant  must  pay  costs  to  the  time 
of  payment  (AikinB  v.  OolUm,  8  Wend.  826) ;  if  plaintiff  does  not  prove  a  cause 
of  action  for  more  than  the  sum  paid  in,  the  verdict  should  be  for  the  defendant. 
(IkMn  V.  Dunning,  7  HiU,  80)  and  is  liable  for  costs  (Logan  v.  OiOeek,  1  R  D. 
Smith,  898);  even  if  p^tiffdoes  not  prove  a  cause  *of  action  for  as  much  as 
the  sum  pdd  into  court,  he  cannot  be  made  to  refund  (Bead  v.  MuL  Saftty  In$. 
Oo.  8  Sand.  54).  Where  the  plaintiff  proves  a  cause  of  action  for  more  than  the 
amount  paid  into  court,  he  is  entitled  to  a  verdict  and  judgment  for  the  whole 
amount,  but  must  credit  the  amount  paid  into  court  on  his  execution  (Dakin  v. 
Thinning,  7  Hill,  m.  Money  cannot  be  paid  faito  court  without  an  order 
(Baker  v.  Hunt,  1  Wend.  108). 

d  Bond  conditioned  for  payment  of  mcfoe^f  hy  instalments  is  not  within  2  R. 
S.  858,  §  12,  permitting  defendant  to  discontinue  on  bringing  the  amount  due 
into  court,  with  costs  (see  The  People  v.  K  T.  Superior  Court,  19  Wend.  104). 

•  AmendedSee  Appendix. 
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npon  enter  jadgment  accordingly.  If  the  notice  of  acceptance 
be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot 
be  given  in  evidence ;  and  if  the  plaintiff  fail  to  obtain  a  more 
favorable  jadgment,  he  cannot  recover  coets,  bat  mast  pay  the 
defendant's  costs  from  the  time  of  the  offer. 

a  In.  what  caaes.— The  offer  may  be  made  in  any  and  eyery  action  {BH- 
denbccker  y.  Mamm,  16  How.  203;  Keese  y.  Wpman,  8  id  88 ;  Siu y.  IfarOirup, 
9U1S26). 

b.  TonxL — It  need  not  be  signed  by  the  defendant  in  person,  the  signature 
of  \UB  attorney  is  sufficient  {Sterne  y.  BenOejf,  1  Code  R  109;  8  How.  881). 
It  slKHild  be  so  distinctly  made  aa  to  leave  no  doubt  as  to  its  medniitf  or  its 
extent  (Post  y.  If.  Y.  Cent.  RROo.l2  How.  553).  An  offer  served  with  a  copy 
of  the  answer  (which  answer  claimed  a  set-off  in  respect  of  two  promissory 
notes),  stating  that  the  defendant  offered  to  aUow  the  plaintiff  to  take  judg- 
ment for  the  amount  claimed  in  the  summons,  less  the  amount  dt  the  two 
notes  set  up  in  the  third  and  fourth  defenoes  im  the  answer,  with  costs,  was 
held  sufficient '  The  balance  between  the  amoimk  dahned  and  the  anK>unt  of 
the  notes  was  ascertainable  by  computation  (Burnett  y.  Wet^cM^  15  How.  420). 
It  must  expressly  state  that  Judgment  for  the  sum  offered  may  be  taken*  vim 
costs,  or  it  win  be  of  no  ayiol  whatever  (Banney  v.  BaneU^  8  Duer,  689).  It 
must  be  unconditfonal  and  leave  nothing  to  be  ascertained  or  determined  before 
the  entry  of  Uie  judgment  (Ptnkney  v.  Ckilds,  7  Boew.  660 ;  15  Abb.  187,  notf). 
Thus  an  offer  for  a  certain  sum  "  without  costs,  this  offer  being  subject  to  the 
covenant  fbr  a  stay  of  proceedings  entered  into  betwe^i  the  paities  *'  was 
held  not  to  be  wiUiin  the  statute  (id. ;  and  see  ^nna  v.  D^ier,  15  Ahb, 
137). 

6.  It  may  be  for  the  Ml  amoimt  demanded  by  the  compliant  (Bom  v.  BHigv, 
15  Abb.  150 ;  24  How.  163).  It  should  be  in  behalf  of  aU  the  defendanta  or  al 
least  in  behalf  of  all  as  to  whom  the  plaintiff  is  in  a  situation  on  filing  the 
offer  to  perfect  judgment  (Oriffl^  v.  Be  Forest,  16  Abb.  392 ;  35  How.  886 ; 
and  see  below,  Joint  debtore—BartTiers), 

U.  "Wliea  it  may  be  aerved.— 'It  may  be  served  immedately  after  the 
action  is  commenced  and  before  any  complaint  is  s^red  {KUte  v.  Se^,  10 
How.  270.)  It  should  be  served  more  than  ten  days  before  the  trial,  if  served 
within  ten  days  of  the  trial  the  plaintiff  may  |)roceed,  and  if  the  trial  is  actu- 
ally had  before  the  expiration  of  the  ten  days,  in  which  the  plaintiff  may 
elect  to  accept  or  reject  it,  the  defendant  can  have  no  benefit  ftbm  it  (Pbm^ 
^oy  V.  HvUn,  7  How.  161 ;  Walker  v.  Johneon,  8  id.  240). 

e.  Amendment  by  plaintiff. — An  amendment  by  plaintiff  of  his  pleadings 
after  an  offer,  in  nowise  affscts  such  offer  (Kitta  v.  feeder,  10  How.  270^ 

/.  Joint  debtors. — In  an  action  against  two  to  recover  a  joint  demand,  an 
offer  by  one  of  the  defendants,  the  oUier  defendant  not  making  any  defence 
will  subject  the  plaintiff  to  costs  if  he  proceed  and  fail  to  recover  more  thati 
the  anount  mentioned  in  the  offer  {La  Fhrge  v.  ChUeony  1  Code  Rep.  If.  8! 
159). 

g.  Where  A,  B,  and  C  were  sued  jointly  as  joint  debtors,  and  A  was  the 
only  defendant  served,  and  he  made  an  onei  under  §  385,  for  plaintiff  to  take 
judgment  for  $410  and  costs,  the  plaintiff  accepted  the  offer,  and  entered 
judgment  against  "  all "  the  defendants  as  joint  debtors.  It  was  held  that  the 
plaintiff  was  regular  {Lipman  v.  Joelsnn,  1  Code  Rep.  N.  S.  160,  n,/  Emery  v. 
lSniery,9Uow.  130);  and  that  he  micht  enforce  his  judgment  against  the 
joint  property  of  all  the  defendants  and  tlie  separate  property  of  the  defend- 
ant who  made  the  offer  (Emery  v.  Emery,  9  How.  180).  Where  two  defend- 
ants were  regularly  served  with  summons,  and  one  defendant  without  the 
authority  of  tne  other  authorised' atii  attottiey  to  appear  for  both,  and*  he  ap- 
peared and  served  an  offer  whio)i  the  plaintiff  accepted,  and  ^ookjndgm^ — 
the  court,  on  motion  of  the  (defendant  who  had  not  authorized  the  employ- 
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ment  of  Uie  attorney,  let  such  defendant  in  to  defend,  the  Judgment  standing 
as  security  (Bhdff0ttv.  (kMm,  0  Bomr.  440). 

a.  Partnera^One  partner  has  no  general  authority  to  make  an  olfer  of  Judg- 
ment against  the  firm,  in  an  action  against  the  Arm ;  and  if  one  partner 
makes  such  an  offer,  and  it  is  accepted  and  judgment  entered,  the  Judgment 
will  be  irregular  as  to  all  the  defendants  but  the  one  making  the  oner  {Ever- 
aw  V.  Qehrman,  1  Abb.  167;  10  How.  801 ;  Binnsi^  v.  Le  Oal,  1  Abb.  283).. 
But  where  an  attorney  appears  for  both  partners,  and  there  is  no  contrivance 
in  ^oiploying  him  to  appear,  his  appearance  on  the  record  may  make  the 
judgment  regular  (8.  C.  on  appeal  to  the  general  term,  19  Barb.  594 ;  Bridmi- 
oeeker  v.  Mcaan,  16  How.  203).  One  partner  of  a  firm  in  fkiline  circumstan- 
ces, for  the  purpose  of  securhie  a  bana-fide  partnership  creditor,  admitted 
seryioe  of  a  summons  and  complaint,  and  serred  an  offer  on  which  Judgment 
was  entered  and  execution  issued  against,  and  levy  made  on,  the  pfiurtaar- 
ship  property ;  and  on  motion  to  set  ande  the  judgment  and  execuuon,  by 
the  other  member  of  the  firm,  who  was  not  cognizant  of  or  ccmsenting  to  the 
proceedmgs,  it  was  held  that  the  judgn^ent  and  proceedings  were  regular 
((Xwea  V.  MeLaugKUn,  10  N.  Y.  Leg.  Obs.  316). 

b.  Wliat  is  a  more  fiivorable  Judgment — In  an  action  to  recover  $274, 
the  defendimt,  before  anawering^  served  an  offer  to  allow  judgment  for  $280 
and  costs.  The  offn*  was  refused,  and  the  defendant  put  in  an  answer  deny- 
ing the  alle^tions  of  the  complaint,  and  setting  up  afterwards  a  counter-claim 
for  $175.  On  the  trial,  the  plaintiff  recovered  $241  67,  being  less  than  the 
$230  with  interest  from  the  date  of  the  offer  to  the  day  of  trial ;  but  as  the  re- 
covery was  over  and  above  the  counter-claim,  and  was  an  extinguishment  of 
it,  wmch  an  acceptance  of  the  offer  would  not  tiave  been,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  fhll  costs  (Buggies  v.  Pbgg  7  How.  324) ;  and 
when  a  defendant,  before  answering,  serves  an  offer  that  the  plaintiffs  may 
take  judgment  for  a  certain  specified  sum,  with  costs,  whicli  ofFer  is  not 
aeoepted,  and  the  defendant  subsequently  answers,  controverting  the  claim  of 
the  plaintiff,  and  setting  up  a  counter-claim,  if  on  the  trial. the  plaintiff  recov- 
ers the  precise  sum  specified  in  the  offer,  and  extinguishes  the  counter-claim, 
they  recover  a  more  favorable  judgment  than  that  offered  (Fielding  v.  MUls,  2 
Bosw.  489). 

6.  In  an  acti<Hi  to  recover  a  money  demand  bearing  interest,  the  defendint 
qfter  an  anmjoer  which  set  up  a  counter-claim  of  $80,  and  on  the  14th  of  Sep- 
tember, 1852,  served  an  offer  that  the  plaintiff  might  take  Judgment  for  $68  (H. 
The  offer  was  not  accepted,  an<]  the  plaintiff  on  the  9th  of  March,  1858,  ob- 
tained a  verdict  for  $69  40.  The  question  arose  which  party  was  entitled  to 
costs;  and  it  was  held  that  the  plaintiff  was  liable  to  p^  the  defendants  coeta 
from  the  time  of  the  offer  (Schneider  v.  Jac(M,  1  Duer,  694);  and  per  Bosworth, 
J. :  **  If  the  plaintiff  had  accepted  the  offer,  he  might  have  entered  Judgment 
on  the  14th  of  S^tember,  18fi2,  for  $68  04,  exclusive  of  coeto.  The  ^  04. 
with  interest  to  MsSxUi  9tb,  1858,  amounts  to  $70  32.  On  that  day  he  obtained 
a  verdict  for  $69  40.  A  judgment  for  that  sum  would  be  less  &vorable  to  the 
plaintiff  bv  the  sum  of  $0  92  than  the  one  entered  on  the  offer.  He  therefore 
failed  to  obtain  a  judgment  more  favorable  than  the  one  offered.  The  plain- 
tiff inmsts  that  if  he  hsA  aoeepted  the  offer  the  counter-claim  would  not  have 
been  extinguished,~that  the  verdict  has  extinguished  the  counter-claim,  and 
^erefbre  the  judgment  on  the  verdict  will  be  more  favoraMe  than  the  Judg- 
ment on  the  ofier.  He  relies  on  Buggies  v.  Fogg  (7  How.  324);  but  in  that 
case  the  offer  was  served  before  answer,  and  if  it  had  been  accepted  would 
not  have  extinguished  a  claim  not  then  interposed.  This  case  is  elearly  dis- 
tinguishable from  that.  The  counter-claim  had  been  interposed  l)efore  the 
offer  was  made,  and  the  offer  must  be  understood  to  have  been  made  with 
reference  to  the  claims  which  each  party  had  previously  set  up  in  the  plead- 
ings ;  and  an  acceptance  of  the  offer  would  have  extinguishea  the  counter- 
claim.'' And  to  the  like  effect  is  KiUs  v.  Seeber  (10  How.  270) ;  Budd  v.  Jatk- 
san  (26  How.  398). 
d  Coats.— In  an  action  on  contract,  at  iasne  and  on  the  calendar  for  trial,  the 
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I 

defendants  made  an  oifor  of  Judgment  for  $49  00,  wfaldi  the  plaintiff  aoo^ted ; 
held,  the  defendant  was  entitled  to  recoyer  his  costs  of  the  aefence  {JohnatmY, 
Sagcer,  10  How.  552). 

a.  Where,  in  an  action  to  recover  land,  the  defendant  served  with  his  anr 
8wer,  which  was  a  general  denial,  an  offer  under  section '885  allowing  the 
plaintiff  to  takelqdgment  for  a  part  of  the  premises  claimed.  The  offer  was 
not  accepted,  llie  plaintiff  did  not  obtain  a  more  &Torable  Judgment  than 
that  offered,  and  the  question  arose  as  to  the  amount  of  costs  to  each  party. 
Hand,  J.,  allowed  the  pkdntiff  $12  and  disbursementft  for  his  costs  up  to 
the  time  of  the  offer,  Imt  disallowed  all  subsequent  costs  and  disbursements, 
including  the  dit^bursements  on  entering  Judgment  He  also  allowed  the  de- 
fendant rail  costs,  excepting  $5  costs  before  notice  of  trial,  but  no  costs  of  en- 
tering up  a  separate  judgment  for  his  costa  He  disallowed  extra  costs  to  the 
defendant  (Keete  y.  Wyman^  8  How.  88 ;  and  to  the  like  effect  is  BumeU  y. 
WmtfaU,  15  id,  4S1), 

b,  JndgDDwnt— The  Judgment  may  be  entered  without  the  direction  of  a 
Judge  (ma  y.  y^mihrop,  9  How.  525). 


§  386.  [339.]  De/endofU  may  offer  to  liquidate  damages 
condiUonal^y. 

In  an  accion  arising  on  contract,  the  defendant  may,  with 
his  answer,  serve  npon  the  plaintiff  an  offer  in  writing,  that  if 
he  fail  in  his  defence,  the  damages  be  assessed  at  a  specified 
earn ;  and  if  the  plaintiff  signify  his  acceptance  thereof  in 
writing,  with  or  before  the  notice  of  trial,  and  on  the  trial  bave 
a  verdict,  the  damages  shall  be  assessed  accordingly. 

§  387.  [340.]    J^ect  of  aco^tanoe  or  refusal  of  Ojffer. 

If  the  plaintiff  do  not  accept  the  offer,  he  shall  prove  his 
damages,  as  if  it  had  not  been  made,  and  shall  not  be  per- 
mitted to  give  it  in  evidence.  And  if  the  damages  assessed  in 
his  favor  shall  not  exceed  the  sum  mentioned  in  the  offer,  the 
defendant  shall  recover  his  expenses,  incurred  in  consequence 
of  any  necessary  preparation  or  defence  in  respect  to  the  ques* 
tion  of  damages.  Such  expense  shall  be  ascertained  at  the 
trial. 

e,  BfEsot  of  noiFaooeptanoe.— By  not  aooeptine  an  offer,  the  plaintiff 
does  not  waive  his  right  to  be  paid  the  sum  adnutted  bv  the  answer,  to 
be  dne  {Du$enbury  v.  WoodwartL  1  Abb.  448 :  and  see  SmUh  v.  Oimsn,  4 
Sand.  7U). 

d  The  mere  acceptance  of  an  oflbr  is  not  obtaining  Judgment  (Uppmann  v. 
Ptishburger,  0  Abb.  209). 
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Chapter  V. 
Admission  or  Inspection  of  Writings, 

§388.  [841,  342.]  (Am'd  1849.)  Escistvng  suits.  Inspeo- 
tion  cmd  copy  of  hooksy  papers^  and  documents,  how  obtained. 

Either  party  may  exhibit  to  the  other,  or  to  his  attorney,  at 
any  time  before  the  trial,  any  paper  material  to  the  action,  and 
request  an  admiflsion  in  writing  of  its  genuineness.  If  the 
adverse  party  or  his  attorney  fail  to  give  the  admission,  within 
four  days  aiter  the  request,  and  if  the  party  exhibiting  the 
paper  be  afterwards  put  to  expense  in  order  to  prove  its 
genuineness,  and  the  same  be  finally  proved  or  admitted  on 
the  trial,  such  expense,  to  be  ascertained  at  the  trial,  shall  be 
paid  by  the  party  refusing  the  admission,  unless  it  appear  to 
the  satisfaction  of  the  court  that  there  were  good  reasons  for 
the  refusal.  The  court  before  which  an  action  is  pending,  or 
a  judge  or  justice  thereof,  may  in  their  discretion,  and  upon 
due  notice,  order  either  party  to  give  to  the  other,  within  a 
specified  time,  an  inspection  and  copy,  or  piermission  to  take  a 
copy,  of  any  books,  papers,  and  documents,  in  his  possession  or 
under  his  control,  containing  evidence  relating  to  the  merits 
of  the  action  or  the  defence  therein.  If  compliance  with  the 
oi-der  be  refused,  the  court,  on  motion,  may  exclude  the  paper 
from  being  given  in  evidence,  or  punish  the  party  refusing,  or 
both. 

a.  This  section  is  not  a  sabstitate  for  the  proTisions  of  the  reyised  statutes, 
but  is  auxiliary  thereto  (Chuld  y.  McCarthy,  1  Kernan,  675 ;  Marriaon  v.  8tv/r- 
gi$,  26  How.  177).  The  two  systems  may  well  stand  together  {FoOeU  y.  Weed, 
1  Code  Bep.  65 ;  Do^  y.  FeOawe,  1  CkKleKep.  N.  a  146 ;  Danw  y.  Dunham,  18 
How.  427 ;  Pindoflr  y.  Seaman,  88  Barb.  140). 

b.  This  section  extends  only  to  an  inspection  (which  implies  prodaction) 
and  a  copy,  and  not  to  discovery  {Brevoori  y.  Warner,  8  How.  821^  and  the 
right  to  an  inspection  to  discoyer  eyidence,  is  not  to  be  confounded  with  the 
prodaction  of  books  ^.  as  evidence  on  the  trial  (LefferU  y.  Bram/pUm,  24 
How.  257^. 
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a.  The  power  of  the  court  in  a  proceeding  under  this  section  is  limited  by 
the  terms  of  the  section.  In  the  first  instance,  the  court  may  order  a  party 
to  giye  within  a  specified  time,  an  inspection  and  copy  or  permission  to  take 
a  copy  of  books,  &c. ;  if  compliance  with  the  order  is  refused,  the  court  may 
exclude  the  paper  from  evidence,  or  punish  the  party  reliisin^  compliance  or 
.both,  but  it  is  erroneous  to  order  a  deposit  of  booka,  ^^  ana  in  de&ult  that 
the  party  be  precluded  from  all  defense  and  adjudged  guilty  of  contempt 
{Prindar  v.  Seaman,  30  Barb.  140). 

d.  TheprovMon  in  the  revised  etatutee  (2  R  6.  190,  not  inserted  in  the  4th 
edition  of  the  revised  statutes)  cu  io  the  discovery  cf  books,  papers,  dtc,  is  as 
foOows: 

§  21.  The  supreme  court  shall  have  power,  in  such  cqses  as  shall  be 
deemed  proper,  to  compel  any  party  to  a  suit  pending  therein,  to  produce  and 
discover  books,  papers,  and  documents,  in  bis  possession  or  power,  relating 
to  the  merits  of  any  such  suit,  or  of  any  defence  therein  (9  Wend.  458 ;  20  id. 
682;  5.Ck)w.27;  2  Hall,  520). 

g  22.  The  court  shall,  by  general  rules,  prescribe  the  cases  in  whidi  such 
discovery  may  be  compelled,  and  the  proceedings  for  that  purpose,  where 
the  same  are  not  herein  provided ;  and  therein  the  court  shall  be  governed 
by  the  principles  and  practice  of  the  court  of  cfaancerv,  in  compelling  discov- 
ery, except  that  the  costs  of  such  proceedings  shall  always  be  awarded  in  the 
discretion  of  the  court 

g  23.  To  entitle  a  party  to  any  such  discovery,  he  shall  present  a  pedtion, 
verified  by  oath,  to  the  court,  or  to  any  justice  thereof,  or  to  any  circuit  judfi« 
in  vacation,  upon  which  an  order  may  be  granted  by  the  court,  or  such  offi- 
cer, for  the  draooveiy  sought,  or  that  the  party  against  whom  the  suae  is 
sought  should  show  cause  why  the  prayer  of  such  petition  should  not  be 
granted. 

I  24.  £very  such  order  may  be  vacated  by  the  officer  granting  the  same, 
or  by  the  court,— 

1.  Upon  aatia&ctory  evidence  that  it  ought  not  to  have  been  granted. 

2.  Upon  the  discovery  sought  beins  made. 

3.  Upon  the  psrtv  requir^  to  make  the  discovery  denying  on  oath  the 
possession  or  control  of  the  books,  papers,  or  documents  ordered  to  be 
produced. 

§  25.  The  court  shall  provide  by  general  rules,  ia£  the  staving  oi  the 
proceedings  of  any  party  against  whom  such  discovery  shall  have  been 
ordered,  either  by  the  court  or  by  any  officer,  until  the  same  shall  have  been 
complied  with  or  vacated. 

§  26.  In  case  of  the  party  reftising  cmt  neglecting  to  obey  such  ord»  for  a 
discovery  within  such  time  as  the  court  shaH  deem  reasonable,  the  court  may 
nonsuit  him,  or  may.  strike  out  any  plea  or  notice  he  may  have  given,  or  snay 
debar  him  of  any  particular  defence  in  relation  to  which  soch  discovery  was 
sought ;  and  the  power  of  the  court  to  compel  such  discovery  shall  be  con- 
fin^  to  the  remedies  herein  provided,  and  shall  not  extend  to  authorize  any 
other  proceedings  against  the  person  or  property  of  the  party  so  refusing  or 
neglecting. 

§  27.  The  books,  papers,  and  documents,  produced  under  any  order  made 
in  pursuance  of  the  preceding  sections,  shall  have  the  same  Sfiect,  when  used 
by  the  party  requiring  them,  as  if  produced  upon  notice  aocoroing  to  Uie 
practice  of  the  court 

c.  By  laws  1841,  ch.  38,  the  like  powers  are  given  to  the  superior  conrt  of 
New  York,  the  common  pleas,  recorders',  and  mayors'  courts,  and  the  rules 
of  the  supreme  court  are  to  apply. 

d  The  superior  court  of  New  York,  is  authorized  by  the  foregoing  proTis- 
ions  of  the  revised  statutes  to  compel  a  defendant  in  a  suit  pending  tnerein 
to  make  discovery  of  books,  papers,  and  documents  in  his  posseMioii  or  power  * 
relating  to  the  merits  thereof  and  which  are  necessary  to  the  {^alntUT  to  en- 
able him  to  prepare  for  the  trial  (Gould  v.  MeGaHhy^  1  Eemas,  STS)- 
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a.  Power  of  mxpnior  ooort— The  superior  court  of  the  city  of  New 
York  has  the  same  powers  to  compel  discovery  by  the  parties  to  a  suit  pend- 
ing in  that  court  which  are  conferred  by  the  revised  statutes  on  the  supreme 
court  {Id.  conflnning  Moore  y.  Pmiey  2  &nd.  664) 

b.  Rtdes  whioh  jravem  the  saperior  court— In  Hoyi  y.  The  American 
Exchange  Bank  (8  How.  89 ;  1  Duer,  652),  Bosworth,  J.,  said,  It  is  import-  • 
ant  that  the  views  which  eovem  the  action  of  the  court  in  these  proceedings 
should  be  distinctly  state<f,  in  order  that  the  cases  in  which  a  discovery  may 
be  made,  and  the  manner  in  which  it  will  be  ordered  to  be  made,  may  t!e 
understood.    And  he  stated  the  views  of  the  court  as  follows : 

c.  "  If  a  party  applies  under  the  revised  statues,  and  makes  a  case  provided 
for  by  them  and  tne  rules  made  under  them,  he  has  a  right  to  a  discovery. 
The  court  will  exercise  its  discretion  in  speciMng  the  manner  in  which  it  is 
to  be  i^ade.  In  ordinary  cases,  and  unless  indispensable  to  protect  the  rights 
of  the  party  applying,  it  will  not  order  an  inspection  to  be  given,  or  a  deposit 
to  be  made. 

d.  "  Sworn  copies  of  books,  entries,  or  papers  and  documents,  to  the  dis- 
covery of  which  the  applicant  shows  a  right,  will  be  ordered  to  be  ftir- 
nished. 

e.  "  Enough  must  be  stated  to  justify  a  presumption  that  entries,  papers,  or 
documents  relating  to  a  specified  subject-matter  exist,  are  in  the  possession 
or  control  of  the  other  party,  and  that  they  will  tend  to  establish  some  claim 
or  defence  of  the  part^  askmg  for  the  discovery,  and  that  they  are  not  in  liis 
possession  or  under  his  control.    (Rule  15.) 

/.  '*  If  in  answer  to  the  order,  the  opposite  party  denies  fiilly  and  explicitly 
that  there  are  any  such  entries,  books,  or  papers  under  his  control,  that  is  an 
end  of  the  application. 

g.  "  He  cannot  be  subjected  to  a  fishing  examination  or  investigation,  with  a 
view  to  ascertain  the  fact  whether  he  has  or  has  not  books,  papers  or  documents 
which  may  contain  evidence  relating  to  the  merits  of  the  action,  or  of  the  de- 
fence, unless  he  is  examined  as  a  witness,  so  that  his  deposition  may  be  made 
evidence  as  well  for  as  against  him.    (Code,  §  889.) 

h.  '*  According  to  the  practice  of  the  court  of  chancery,  it  was  necessary  to 
set  forth  in  the  bill  the  particulars  of  which  the  discovery  was  sought  The 
opposite  party  was  not  required  to  answer  vague  and  loose  surmises.  An 
averment  that  the  matters  as  to  which  a  discovery  was  sought  were  material 
to  the  defence,  was  not  sufficient  It  was  requisite  to  so  state  the  case,  that 
the  court  could  see  how  they  might  be  material  on  the  trial  of  the  suit  at 
law. 

i.  ''  As  soon  as  the  answer  was  perfected,  the  defendant  might  move  for 
costs,  and  to  dissolve  any  ipjunctfon  that  had  been  granted  sta^g  proceed- 
ings at  law  until  the  discovery  was  made. 

j.  *'  It  was  almost  a  matter  of  course  to  grant  both  motions  unless  before 
the  bill  was  filed  he  had  been  applied  to  for  the  discovery  and  had  refhsed  to 
make  it,  in  which  case  costs  were  not  allowed  him  (2  Barb.  Oh.  Pr.  106,  111, 
116). 

k,  "The  practice  in  case  of  applications  under  the  revised  statutes,  is 
deemed  to  be  well  settied  (18  Wend.  529 ;  2  Sand.  662). 

I  "  The  applicant  must  state  the  particulars  of  which  a  discovery  is  sought, 
and  enough  to  satisfy  the  court  that  it  is  in  the  power  of  the  opposite  par^  to 
furnish  it,  and  that  it  is  material  for  the  support  of  the  claim  or  defence  of^the 
applicant  that  it  should  be  made! 

m,  "If  the  party  answer  distinctly  and  unevasively,  that  as  to  all  or 
any  of  the  papers  or  documents  or  entries  of  which  a  discovery  is  sought, 
there  are  no  such  papers  or  documents  in  his  possession  or  under  his  con- 
trol, and  that  there  are  no  entries  relating  to  the  specified  subject-matter, 
or  except  such  as  he  has  furnished  copies  of,  the  applicant  must  abide  br 
the  answer  so  fiur  as  the  proceedings  for  a  discovery  are  concerned.  If  , 
dissatisfied  with  the  result  of  the  proceedings,  he  must  examhie  him 
47 
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S8  a  witnen,  or  rely  on  such  other  evidence  as  \i»  mgf  be  able  to  com- 


a.  *'  He  has  no  right  to  have  a  general,  inqtdritorial  examination  of  idl  the 
books,  papers,  and  documents  of  his  adversaiy,  with  a  view  to  asoertafai  if 
perchance  something  cannot  be  found  which  will  possibly  aid  him. 

h,  **  If  rules  14, 15, 16  and  17,  are  to  be  regarded  as  regulating  the  practice 
in  applications  under  the  revised  statutes  onl^,  and  as  miving  no  reference  to 
proceedings  under  §  888  of  the  code),  then  a  discovery  can  be  directed  to  be 
made  in  only  one  of  the  modes  specified  in  rule  16. 

c,  '^  Giving  permission  to  take  a  copy,  is  necessarily  giving  power  to  in- 
spect ;  as  a  copy  cannot  be  made  without  inspecting  the  book,  paper,  or  doc- 
ument to  be  copied. 

d  "  The  only  discretion  which  tlie  court  can  exercise,  under  this  section  of 
the  code,  is  in  determining  whether  it  will  order  an  ifupection  to  bef  Splv«Q 
at  all  if  it  grants  a  discovery  under  this  section  it  has  no  discretion  in 
directing  the  manner  in  which  it  is  to  be  made.  An  inspection  is  to  be  given 
at  all  events,  and  the  only  alternative  that  can  be  presented  to  the  par^ 
against  whom  the  motion  is  made,  is  to  either  give  a  copy  or  submit  to  m 
Inconvenience  of  allowing  the  petitioner  to  make  a  copy. 

e.  "  If  either  party  applies  under  the  code,  he  should  be  required  to  make  a 
case  as  strong  and  urgent  as  is  deemed  necea^ury  to  entitle  him  to  a  production 
and  deposit  of  books,  papers,  and  documents,  instead  of  sworn  copies.  Neither 
reason,  principle,  nor  policy,  demands  that  a  party's  boc^  and  papers,  or  any 
part  of  mem,  should  be  submitted  to  the  inspection  of  his  adversary,  when  the 
court  would  not  order  them  to  be  deposited  in  order  that  they  might  be  m- 
spected.  ■  Such  an  order  should  be  made  only  in  those  cases  in  whicn  one  firr 
production  and  deposit  would  be  granted,  miless  an  inspection  was  ordered 
as  a  sabstitate  for  deposit,  on  the  sole  ground  that  a  deposit  and  production 
would  be  a  substantial  inconveni^ce  to  the  owner  of  the  books,  papers,  asd 
documents,  and  would  be  of  no  benefit  to  the  applicant  beyond  that  wiiidi  aa 
inspection  would  confer. 

/.  "  Where  the  sworn  copies  teniahed  in  obedience  to  an  order  for  a  dis- 
covery indkate  that  the  discovery  may  not  be  complete,  it  is  proper  for  the 
petitioner  to  apply  for  a  Airther  order  based  on  the  return  and  previoos  pro- 
ceedings, or  on  them  and  further  afiAdavits,  for  an  order  requirini^  the  (^ypoKte 
party  to  show  cause  at  a  time  to  be  named  why  sworn  copies  i£ould  not  be 
t'umished  of  such  other  entries,  papers,  or  documents,  relating  to  the  points 
as  to  which  a  discovery  had  been  ordered,  as  the  return  and  other  papers  may 
induce  the  court  to  believe  to  be  in  his  possession  or  control ;  and  unless  (he 
possession  and  control  of  such  papers  and  documents,  or  the  existence  of  such 
entries,  be  explicitly  and  unequivocally  denitod,  a  peremptory  order  would  be 
granted." 

g.  At  what  stage  of  the  eotloii  the  ordei  may  be  made.—- The  order  may 
be  made  in  any  stage  of  the  action  {MUler  v.  Mather,  5  How.  160;  Mbrrimi'^. 
aturgit^  26  How.  177).  It  WM  there  made  and  entorced  before  isoue.  To  en- 
able a  defendant  to  make  his  defence  {8tani<m  v.  Dd.  Mut.  In$.  Co.  2  Sand. 
662;  dOodeB^88;  I^jwers  y.  Elmendorf,  2  Code  Bep.  U;  4  How.  60;  €M- 
stan  V.  MarshaU,  6  How.  388),  or  a  plaintiff  to  reply  or  prepare  for  ^ial  diik) ; 
but  it  is  doubtfol  if  the  order  would  be  granted  before  service  of  a  complaint 
in  an  action  for  libeL  and  to  enable  the  plaintiff  to  frame  his  complaint  {Ej^- 
ler  V.  Dtuenf^iury^  1  Duer,  660) ;  and  where  the  justice  of  the  case  requires  it, 
the  court  will  order  the  discovenr  of  papers,  &c,  pending  a  trial  bef<M^  referees 
(Methanict^  Bank  v.  James,  2  Code  R^.  46). 

K  Who  may  make  the  order. — The  power  to  order  the  prodaotkA  of 
books,  &c,  under  this  section,  is  limited  to  the  court  or  a  justice  thereof^  whelh* 
er  exercised  und^  the  code  or  the  revised  statutes.  A  referee  cannot  make 
the  order  (^V^aserv.PA^,  8  Band.  741;  1  Code  B^  N.  a  214),  unless,  indeed, 
provision  to  that  effect  is  contained  in  the  order  of  reference 

ft.  When  the  otdn  wiU  be  gnrnted^The  granting  the  order  in  all  i 
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is  in  the  diBcretion  of  the  court  {Kieler  y.  Dtuenbury,  1  Daer,  600:  FbUett  t. 
ir^,lCk>deRep.  65;  Van  ZandtY.  CM,12now,ti4A;  WMUr.  k(mro0.ZS^ 
Burb.  650 ;  see  however,  Woods  y.  De  Fwaniere.  25  How.  532),  and  is  never  a 
matter  of  coarse  (Hooker  y.  MatUwum,  8  How.  829 ;  1  Oode  Rep.  106);  and  the 
order  will  never  be  granted  where  it  appears  that  the  party  making  the  appli- 
cation is  chargeable  with  gross  negligence  or  bad  futh  (ib\  or  where  he  can 
obtain  the  proKiuction  of  t£e  paper,  £c.,  by  a  suhpama  duces  tecum,  and  an  ex- 
amination as  a  witness  of  the  party  having  the  cnstodv  of  such  paper  either 
before  or  on  the  trial  (Van  Zandt  y.  CM6, 12  How.  544 ;  0am.  Bank  <tf  ABhmv 
y.  Dunham,  13  id.  541 ;  Brevoort  y.  Warner,  8  id.  831 ;  StaUeer  y.  Gaunt,  12  N. 
T.  Leg.  Obs.  124).  And  as  a  party  cannot  procure  the  production  of  the  books 
of  a  corporation  by  means  of  a  eubpana  duces  tecum,  the  proper  remedy  of 
a  party  entitled  to  use  such  books  as  evidence  is  an  application  under  tlds 
section  or  under  the  revised  statutes  (La  Foflrge  v.  La  Farge  Ins,  Oo.,  14 
How.  26). 

a.  In  ordinary  cases  the  plaintiff  cannot  be  compelled  to  submit  his  books 
or  documents  in  his  pc^session  to  the  inspection  of  the  defendant  to  enable  the 
latter  to  answer.  But  if  the  plaintiff  upon  request  refuses  to  allow  an  imqpec- 
tion  he  cannot  object  that  the  answer  is  insufficient  for  not  stating  the  con- 
tents of  such  books  or  documents  (KeUy  v.  Bckford,  5  Paige,  548). 

b.  An  administrator  j^laintiff  may  have  an  order  for  discovery  of  the  books, 
^kc.,  of  the  defendant  in  an  action  to  recover  money  due  to  the  estate  of  his 
intestate,  notwithstanding  that  he  complains  on  a  promise  of  payment  made 
to  himself  as  administrator  (Mathis  v.  VanderbiU,  2  Abb.  SB7). 

e.  When  the  motion  is  made  pending  a  trial  before  a  referee,  the  ceztito^ 
of  the  referee  that  the  production  of  the  papers,  Afc.,  is  necessary,  will  be  coii- 
Bidered  by  the  oourt  as  presumptively  sufficient  to  warrant  the  making  the  or- 
der (JVa»r  y.  Phdjm,  1  Code  Rep.  N,  8.  214;  8  Band.  741). 

d  Where  an  instrument,  i.  e.  an  tmdertaking,  in  the  possession  of  the  plate' 
tifl^  is  set  out  or  referred  to  in  the  complaint,  and  the  defendant  is  **  in  donbt 
as  to  the  correctness  of  what  purports  to  be  a  copy  in  the  compUdnt,  he  may 
demand  from  the  plaintiff  or  his  attorney  an  inspection  of  the  original  instni- 
ment  before  making  answer;  and  if  an  in;H)eotion  is  refhsed,  the  court  wvnild 
Older  its  production ''  (Weeam  v.  Judd,  1  Abb.  254). 

e.  In  an  action  on  a  book  account  for  goods  sold  and  delivered  to  defondant 
by  0.  &  H.,  the  assignors  of  the  plaintiff,  the  defendant  set  up  a  counter-claim, 
and  an  order  had  been  obtained  calling  on  him  to  deliver  purticulars  thereof; 
he  then  moved  at  chambers  on  petition,  **  that  plaintiff  be  ord^^  to  produce 
and  discover  to  defendant  the  day  books^oumals,  ledgers,  lumber-bookB, 
memorandum-books,  and  receipts,  of  0.  &  H.,'*  and  that  defendant  may  be  at 
liberty  to  inspect  the  same  at  all  reasonable  times ;  and  that  he,  defendant, 
«ould  not  give  dates  and  items  of  his  counter-claim  vdtbout  such  infection. 
The  plainUff  admitted  possession  of  the  books  referred  to.  The  court  ordered 
plaiiffciff  to  deliver  sworn  copies  of  the  entries  of  the  credits  of  th»  defendants, 
on  the  books  in  the  possession  of  the  plaintiff  (Brewort  v.  Warner,  8  How: 
831): 

/.  In  courts  of  law  it  is  a  matter  of  course  to  compel  a  party  who  has  the 
possession  of  a  document  belonging  equally  to  both,  to  produce  the  same  for 
the  inspection  of  his  adversary,  for  the  purposes  of  the  action  (JTe^  v.  Bckford, 
5  Paige,  548 ;  see  10  Abb.  841,  note). 

g.  Partnership  books  and  paper's  in  the  hands  of  one  partner  or  his  repre- 
sentatives, will  m  any  stage  or  the  action  be  ordered  to  be  deposited  in  court 
{EeUy  V.  Edkford,  5  Paige,  548). 

h.  It  was  not  intended  by  the  supreme  court  rules  to  confine  the  discoverr 
of  documentary  evidence  to  the  cases  mentioned  in  the  rule,  but  all  proceed- 
ings instituted  under  section  888  must  be  governed  by  its  provisions,  uncon- 
trolled and  unaffected  by  the  rule  (Exehanffe  B(vnk  v.  MonteUh,  2  Code  Rep. 
148 ;  4  How.  280).  For  although  the  legislature  has  imposed  upon  the  su- 
preme court  the  duty  of  prescribing,  uj  general  rules,  the  cases  in  whidi  a 
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discoyeiy  mav  be  compelled,  and  although  this  has  been  done,  yet  the  court 
itself  is  not  bound  by  these  rules,  but  may  compel  a  discoyery  in  other  cases 
than  those  prescribed  (Ikms  y.  Dunham,  18  How.  427 ;  11  N.  Y.  57^. 

a.  A  petition  for  the  discoyery  of  books,  &c.,  which  in  effect  stated:  Defend- 
ants belieye  plaintiff  has  books,  &a,  in  his  possession  or  control  which  will,  as 
defendants  belieye,  show  title  to  the  property  in  question  in  one  other  than 
plaintiff,  and  which  defendants  are  adyised  by  counsel  are  material  and  ne- 
cessary for  their  defense — ^held  insufficient  It  contained  no  allegation  of 
knowledge  or  of  information  fh>m  any  one  as  to  the  contents  of  any  one  entry. 
It  foiled  to  show  that  defendant  did  not  posess  the  means  of  proying,  by 
other  competent  eyidenoe,  the  title  to  the  property  {Pegram  y.  Carson^  18  How. 
519 ;  10  Abb.  840 ;  and  see  HuMon  y.  Fox^  15  Abb.  464 ;  Morri^m  y.  StiwrgU^ 
26  How.  177).  It  is  not  sufficient  for  the  petitioner  to  say  he  thinks  a  discoy- 
ery necessary ;  he  must  show  how  and  why  it  is  necessary  {WiUde  y.  Moore,  17 
How.  480);  and  smnhU,  he  should  show  that  witnesses  cannot  establish  the  fiids 
sought  to  be  pnTred  without  the  production  of  such  books  <fec  (Wood  y.  De 
Figaruere,  26  How.  522;  P^cm  y.  Carson,  10  Abb.  340 ;  18  How.  519 ;  see 
Law  y.  Oixtydan,  14  Abb.  443). 

b.  Ordmarily  a  discoyery  will  not  be  ordered  where  the  foots  sought  to  be 
proyed  thereoy  can  be  established  without  such  discoyery  (Low  y.  Oi^aydon 
14  Abb.  448 ;  Woods  v.  De  Figaniere,  25  How.  622 ;  Pogram  y.  Chnon,  10  Abb 
840). 

c.  The  power  to  order  the  production  of  books,  &c..  will  neyer  be  stretched 
to  coyer  those  books,  &c.,  which  only  fhmish  information  to  enable  the  party 
to  OTOcure  eyidence  (Woods  y.  De  Figaniere,  25  How.  522 ;  Morrison  y.  Siurgis, 
26  How.  177).  And  it  is  not  sufficient  that  the  books,  &c.,  may  or  probably 
wHl  fhmlsh  information  to  obtain  eyidence  which  may  be  matenal  The 
book,  &c.,  itself  must  contain  the  eyidence  (Morrison  y.  atwrgis,  26  How.  177 ; 
IFoMfoy.  i>0^^am07V,25How.  522;  P^gramy.  Cbrw^  10  Abb.  840).  But  in 
the  New  York  Common  Pleas  it  is  held  that  an  inspection  of  books  and  pa- 
pers should  be  granted,  if  the  book8,.<ftc..  contain  eyidence  which  will  proye 
on  tend  to  prove  a  material  foot  (Leferts  y.  Brampton,  24  How.  257). 

d.  The  documents  required  to  be  produced  should  be  q)eciflcally  set  forth 
iJdading  y.  Bdmonds,  8  E.  D.  Smith,  589 ;  and  see  Watson  y.  Bmwicl,  4  Johns. 
dSi),  with  sufficient  precision  to  enable  the  opposite  party  to  know  with  cer- 
ti^ty,  wliat  are  the  documents  required  (Ltno  y.  Qra^dan,  14  Abb.  448). 

«.  An  order  requiring  the  plaintiff  to  pniduce  or  glye  copies  of  papers  to 
enable  the  defendant  to  answer,  will  not  be  made  when  it  is  manifest  that  Uie 
defendant  has  no  defense  which  he  cannot  set  up  in  due  lesal  form,  to  raise 
the  proper  issues,  without  the  aid  of  such  papers  (Mora  y.  MeOrei^f  2  Bosw. 
6691  Discoyery  may  be  ordered  to  assist  the  defendant  to  foots  without 
which,  he  cannot  frame  an  answer  which  will  protect  his  rights  in  the  action 
itself;  but  the  object  for  which  discovery  will  be  ordered  is  not  to  preyent  a 
defendant  from  answering  untruthfully.  (Id,)  It  may  be  yery  much  dedred 
l^  a  defendant  to  know  before  he  answers,  what  focts  the  plaintiff  may  be 
able  to  proye,  and  what  admissions  or  eyidence  statements  and  accounts  ren* 
dered  by  him  to  the  plabitiff  may  contain ;  and  such  knowledge  might  per- 
hSftps  serye  as  a  usefhl  precaution,  admonishing  the  defendant  what  he  may 
not,  with  safety  to  his  reputation,  ayer  or  deny ;  but  such  considerations  are 
no  reasons  for  compelling  a  discoyery  to  enal^le  the  defendant  to  answer. 
(Id.) 

/.  An  application  for  discoyery  of  books,  &c.,  to  enable  plaintiff  to  prepare 
his  complamt,  will  be  granted  in  an  action  against  defendants  as  plaintiff's 
ftctors  in  selling  his  goK>ds,  the  defendants  not  haying  rendered  an  account ; 
but  will  not  be  granted  to  enable  plaintiff  to  ascertam  if  an  account  rendered 
is  correct  (BuMrry  y.  Binns,  5  Bosw.  685).  And  an  order  may  be  made 
to  enable  a  party  to  fhmlsh  a  bill  of  paiticularB  (Prinoe  y.  Ourrie,  2  How. 
119). 

g.  Where  a  discoyery  of  a  paper  is  sought,  and  it  is  stated  on  oath  to  haye 
been  deliyered  to  the  adyerse  party ^  to  excuse  himself  from  discoyering  it,  he 
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must  swear  poeltiTely  that  it  is  uot  in  hi8  poflsesBlon  or  under  his  control,  or 
must  state  foots  which,  with  his  denial  on  his  knowledge,  information,  and  be- 
lief^ are  equivalent  to  a  positive  negation  on  oath  {SotUhart  v.  Dwight^  2  Sand. 
672;  2  Code  Rep.  88). 

a.  The  application  n^ust  be  denied,  where  the  party  against  whom  the 
application  is  made  denies  vnder  oath  that  the  books  or  papers  sought  for 
are  in  his  possession  or  under  his  conttoi  (Bradtireai  v.  Axuey^  4  Abb.  288 ; 
Ahoyke  v.  Woleot,  id.  41 ;  Hayt  v.  Amer.  m.  Bank,  8  How.  89 ;  1  Duer, 
652 ;  see  WoodB  v.  De  Figaniere,  25  How.  522).  But  where  on  a  motion 
founded  on  a  petition  under  the  provisions  of  the  revised  statutes  for  the 
deposit  of  books  for  inspection,  the  affidavit  to  resist  such  motion*  did  not 
deny  possesion  or  control  of  the  books,  &c.,  but  allied  that  deponent 
**ha8  made  diligent  search  therefor,  and  has  been  unable  to  find  any  such 
books,  &c.,  and  that  the  same  are  not  now  in  his  possession  or  under  his 
control,  and  he  is  unable  Arom  any  knowledge  he  has,  to  produce  such  books,*' 
&c.,  was  held  to  be  evasive,  and  not  sufficient  to  defeat  the  motion  (Hkik»  v. 
OkarUek,  10  Abb.  129). 

b.  An  application  under  the  provisions  of  the  revised  statutes  for  a  discov- 
enr  of  books,  &c.,  should  be  denied  where  it  appears  that  the  petitioner  might, 
without  any  order,  have  access  to  the  books,  &c.,  mentioned  in  the  petition 
for  discovery  (OharUek  v.  Flushing  R  R  Co,,  10  Abb.  180).  As  where  it  ap- 
peared that  the  petitioner  was  one  of  the  directors  of  a  corporation  to  which 
the  books  and  papers  belonged  and  the  custodian  of  them  held  them  subject 
to  the  control  of  the  board  thereof.  {Id.)  And  where  it  appeared  that  the 
books  of  the  defendants,  of  which  discovery  was  sought,  had  been  freely 
offered  to  the  plaintiff's  attorney,  for  examination  and  inspection,  and  he  had 
omitted  to  avail  himself  of  the  opportunity,  the  order  was  denied  {MeAUiiter 
V.  P&nd,  15  How.  299). 

&  The  court  has  no  power  to  order  a  draft  upon  which  the  action  is 
brought  to  be  delivered  to  defendants,  for  the  purpose  of  being  annexed  to 
a  commission  to  be  inspected  by  the  witnesses  (BuUffr  v.  Lee,  19  How.  888). 
4.  The  courts  will  be  cautious  how  they  make  an  order  where  the  action 
is  by  executors,  and  a  discovery  of  the  papers  of  the  decedent  is  required, 
and  where  two  years  after  the  complaint  was  served,  and  after  the  death 
of  the  original  plaintiff,  and  the  substitution  of  his  administrator  as  plain- 
tiff, the  defendant  moved  for  the  production  of  papers  of  the  decedent, 
\Hthout  specifically  describing  them,  the  court  denied  the  motion  {JaekUng 
V.  JBdnkmda,  8  R  D.  Smith,  my 

$,  Order  for  farther  discovery.— vWhere  an  order  was  made  un- 
der this  section  for  the  defendants  to  famish  sworn  copies  of  all 
entries,  <fec,  as  to  certahi  Indiana  bonds,  <fec,  the  defendants  ftoiished 
certain  papers,  and  sufterwards  the  plaintiff  moved  for  a  more  ftdl 
and  perfect  discovery;  and  on  the  hearing  of  that  motion,  an  order 
was  made  referring  it  to  a  referee  to  ascertain  and  report  wheUier 
the  defendants  had  made  as  ftill  a  discovery  as  circumstances  permit^d,  and 
that  the  referee  might  examine  defendant's  books,  &c  From  this  order  the 
defendants  appealed,  tod  the  order  was  set  aride,  the  general  term  holding 
that  if  the  return  was  deraied  insufficient,  a  further  return,  and  not  a  ref- 
erence, should  have  been  ordered  (Hayt  v.  Amer,  Bxehange  Bank,  8  How.  89 ;  1 
Duer,  652). 

/.  MotiOD,  hoDV  made.-—**  A  party  seeking  a  discovery  has  two  concurrent 
remedies  to  which  he  may  resort.  He  may  make  his  application  in  the  manner 
prescribed  bythe  revised  statutes,  or  he  may  proceed  under  the  code"  {JDcms  v. 
jyunhcmi,  18How.  427 ;  Albany  Qen'l  Term,  citing  Gayid  v.  MeOarty,  1  Ker- 
nan,  575). 

g,  "  The  motion  to  compel  the  production  and  discovery  of  books,  &c.,  is  to 
be  made  "  in  the  manner  provided  by  law  "  (Rule  14) ;  and  the  manner  pro- 
vided is  by  petition  (2>ato  v.  FOUym,  1  Code  Rep.  N.  S.  146 ;  5  How.  451 ;  Folr 
leUY,Weed,  1  Code  Rep.  65), 
Jl  When  the  application  is  made  to  enable  the  plahitiff  to  prepare  his  corn- 
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plaint, ''  strong  affldavitB,"  flhowing  iSkt  necessity  of  «be  dteM¥«ry,  wffl  %e  r»- 
qnired  (Keekr  y.  l>u$enbury^  1  Dner,  601). 

a.  Where  title  application  was  to  enable  the  defendant  to  answer^  and  no  ikct 
was  stated  showing  how  the  discoviny  was  necessaiy,  but  the  petition  merely 
stated  that  with  the  aid  of  the  diicoyery  the  defendant  ea^idetM  to  be  able  to 
prove  that  the  note,  the  cause  of  action,  had  been  paid,— 4ield,  the  petitkA 
was  defectiye  in  not  stating  the  fiicts  the  defendant  expected  to  proye  {€Mtt9n 
y.  Ma/r$haUy  6  How.  896;  Stantmy.  DeL  Mut.  Im,  Go.,  2  Sand.  602;  2  Oode 
Rep.  83).  And  so  where  on  an  application  for  the  discoyery  of  mhiutes  kept 
by  the  defendants  from  1096  to  1716,  the  petHiou  stated  that  the  petitioner  **  is 
informed  and  bclieyes  that  such  minutes  contain  eyidence  *'  in  fkyor  of  the 
plainttflb,— held  not  sufficient  to  warrant  any  order  for  production.  To  war- 
rant an  order,  the  minutes  should  haye  been  described  with  sufficient  certain- 
ty  to  enable  the  defendant  to  ascertain  whether  they  existed  in  his  possession  . 
and  to  enable  the  court  to  judge  of  their  niat^ialiW  {The  I^opU  y.  THwHf 
t7%oreA,6Abb.l77;aiulseeJa«X;tfn^y.  .Sidiii^^  AnaBe- 

gation  that  the  books,  'papers,  ahd  documents  ^  relate  to  the  merits  of  the  ac- 
tion "  is  wholly  insufficient  The  petitioa  must  show  in  what  renpect  they 
lekile  to  the  merits,  that  the  court  may  Ju^e  for  itself  {Chmard  y.  mmnan^  6 
Duer,  695 ;  Morriwn  y.  8turgu,  26  How.  177 ;  Bsgram  y.  (kmon,  10  Abb.  840; 
18  How.  619). 

6.  The  rules  contemplate  the  setting  forth  in  the  moying  pi^>ers  the  fibtU 
<md  cireumHanees  which  show  that  the  discoyery  is  neeessaiy,  and  that  the 
party  applying  therefor  is  entitled  to  demand  it  of  the  adverse  party.  Atnere 
statement,  that  in  the  opinion  of  counsel  the  discovery  sought  is  necossaiy^ 
wUl  not  suffice.  Such  a  statement  is  requisite,  but  it  is  oumulaiite  {MeASu- 
ter  y.  P&nd,  16  How.  299;  JaMmg  v.  Ednumdi,  8  E.  D.  Smith,  629).  One  of 
the  first  fiftcts  which  should  appear  on  an  application  for  a  discoyery  of  books 
«nd  papers,  for  the  purpose  of  preparing  for  trial,  is,  that  the  applicant  ha^ 
not  in  his  possession  the  same  information,  or  if  he  has,  that  he  has  not  the 
metns  ctf^  establishing  by  other  ayatlaUe  proof  the  contents  of  such  bocto  or 
papers.    (IcL) 

e.  The  application  may  be  so  framed  as  to  embrace  a  discoyay  under 
Uie  code  and  the  production  of  papers  under  the  rules  {LoveR  v.  Oiark.  7  How. 
158). 

d.  In  eveiy  case  theparty  searing  the  discoyery  must  show,  to  the  satisfiKs 
tion  of  the  court  or  ofilcer,  that  the  books  or  papers  which  he  sedoB  to  hare 
produced  contain  evidence  relating  to  the  merits  of  the  action  {Daefa  v.  Dun- 
ham, 18  How.  428;  Oauardy.  Hitman,  6  Duer,  695);  because  the  order  is 
never  granted  to  produce  papers,  &c.,  other  than  those  which  relate  to  the 
merits  {feelar  v.  thmnbwry,  1  Duer,  661 ;  Woods  y.De  Figaniere,  25  How.  522). 
Where  the  petition  stated  that  the  action  was  bronn^t  upcm  a  note  made  by 
the  defendants  through  their  authorized  agents,  on,  &c.,  and  that  the  defence 
was  a  genend  denial,  no  other  &cts  or  circumstances  were  stated  to  support 
the  general  allegation  that  all  the  bill-books,  day-bo(^  cash-books,  and 
ledgers,  in  whidi  the  transactions  and  business  of  the  defendants  are  mteted, 
are  mi^terial  to  enable  the  plaintiff  to  prepare  for  tiial,  and  to  sustain  hiscom- 

Sint,— held  that  sufficient  was  not  stated  to  warrant  an  cMrder  for  discovery 
WW  v.  Dunham,  18  How.  428 ;  U  N.  Y.  576). 

e.  It  is  not  necessary  that  the  facts  should  bcmade  to  appear  by  the  oaUi  of 
the  party.  They  may  be  shown  by  the  oath  of  sjiy  other  person  (BssAange 
Bk  v.  Monkith,  2  Code  Rep.  148 ;  4  How.  280). 

/.  Coats  on  motion  far  Inspection.— When  the  right  to  the  production 
iuid  inspection  is  olear,  and  the  request  unreasonably  reAised,  costs  may  be 
riven  to  the  moving  party  (.Bwwwrt  v.  Ifom^,  8  How.  821).  [That  case  held 
max  costs  could  <Hily  be  granted  whoi  the  application  was  to  ihe  eourt,  not  to 
ajmd^e,  but  that  was  the  result  of  the  then  provisions  of  law.  Now,  a  Judge 
may  order  costs.] 

g.  Costs  of  toqieotioa— In  England  the  costs  of  inspection  must  be  paid 
\/y  ihe  party  seeking  it  (HtS  v.  ThSUp,  7  Bxieh.  282).    This  is  rossonahle, 
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onless  the  labor  or  expense  is  trifling :  and  in  Breooort  v.  Wc^rwr  (8  How.  831). 
the  order  was  that  the  party  asking  for  copies  should  pay  for  them,  unless 
the  other  party  preferred  allowing  him  to  take  copies  without  charge. 
Order  for  insptxtion  how  enfcrem.    See  Rule  16. 

a.  iDspectioii. — On  an  order  that  one  of  several  defendants  should  allow 
the  plaintiflf,  his  solicitor  or  a^ent,  to  inspect  certain  documents  in  that  defend- 
ant's custody,  that  defendant  is  justified  in  refusing  to  allow  the  inspection  in 
Uie  presence  of  a  co-defeMkot  although  he  be  agetU  of  the  plaintiff.  If  it  is 
desired  that  the  co-defendant  also  have  an  inspection  the  oxder  should  so  state 
(fl^tfuy  y.  Bortfiw.  33  Law  J.  R  N.  8.  Ch.  47 ;  16  Jur.  1063 ;  1  Drewry,  388 ;  17 
^g.  Law&Eq.B.839). 

b,  Qnpwducing  books,  the  par^  producing  them  may  seal  up  those  parts 
which  do  not  relate  to  the  matters  in  issue,  and  his  affidavit  that  th^  parts 
sealed  up  do  not  relate  to  the  matters  in  idrae  is  prima  faoU  sufficient  to  protect 
such  parts  from  examhiation.  His  affidavit  may  be  rebutted  {litm  v.  Oortdyou, 
1  Bart».  444). 

c  JS^ppaal  from  order.— An  order  fox  discovery  of  books  and jMy>ers  affects 
a  substantial  ri^t  and  is  appeidable  to  the  general  term  in  the  Superior  Court 
oftNew  Yeikj(tra0(29  v.  De  tHganiere,  35  How.  033 ;  contra,  in  the  supreme 
C0Q7t'(ff  AOtf  V.  Munroe,  88  Barb.  650 ;  13  Abb.  WT). 
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Ohapteb  VI. 
ISaMminatiion  ofjm^Ues,* 

SlonoH  889.  Action  for  discoyery  abolished. 

890.  A  party  may  ezamme  his  adversaiy  as  a  witnflse. 

891.  Such,  ezammation   also  allowed   before   trial    Ptooeading 

therefor. 
893.  Party,  how  compelled  to  attend. 
898.  Testimony  of  party  may  be  rebutted. 
894  Effect  of  refusal  to  testlQr. 
895.  Testimony  of  a  party  not  responsiye  to  the  inquiries  may  be 

rebutted  by  the  oath  of  the  party  calling  him. 
890.  Persons  for  whom  action  is  brought  or  defended  may  be 

examined. 
897.  Bxaminationof  co-plaintiff  or  co-defendant 

§  389.  [843.]  Action  far  discovery  abolished. 
No  action  to  obtain  discovery  under  oath,  in  aid  of  the  pros- 
ecution or  defence  of  another  action,  shall  be  allowed,  nor 


*  a.  If  a  person  is  allowed  by  a  statute  to  be  a  witness,  who  was  in^iHwJa 
Bible  at  common  law.  he  becomes  at  once  affected  by  all  Uie  rules  and  prin- 
dples  which  appertam  to  that  character.  If  the  statute  remoyes  one  &a- 
bili^,  all  others  remain  in  ftill  force  and  application  (K0Uhum  y.  Tywn,  8  Miu> 
phy's  Law  and  Eq.  814). 

b.  Attesting  witness  most  be  called.— The  law  which  renders  the  parties 
to  a  suit  competfflit  and  compellable  to  giye  eyidence,  has  not  altered  the  rule  of 
law  which  requires  the  execution  of  attested  instruments  to  be  proyed  by  the 
8ubscriblng_ witness  {Wh^/man  y.  GcUh,  17  Jur.  559 ;  22  Law  J.  Rep.  (N.  a), Ex. 
816 ;  19  £.  li.  and  E.  R  859 ;  and  see  SUfry  y.  LowU,  1  E.  D.  Sihith,  158 :  Jtmn 
T.  Vncbrvfood,  28  Barb.  484 ;  King  y.  dmWi,  21  Barb.  158). 

c.  Credit  to  testimony. — It  is  the  intention  of  the  code,  in  authorizing 
parties  to  be  examined  as  witnesses,  to  confer  upon  the  courts  a  wide  discre- 
tion as  to  the  credit  to  be  fiyen  to  their  testimony  (Bob&rit  y.  Om^  15  Barb.  ^ ; 
jr^meard  y.  Harris,  80  Barb.  888 ;  see  note  to  §  898). 

d.  Fees  for  atteoidance. — When  a  party  to  the  action  is  made  a  witness  by 
his  adyersary,  he  is  entitled  to  be  paid  Hyitnesses*  fees,  as  a  condition  to  creat- 
ing it  his  duty  to  attend,  and  be  sworn  as  one  who  is  not  a  party  to  the  action 
(JE&wirt  y.  Brwon,  1  Bosw.  655 ;  7  Abb.  74). 

$,  Surrogates'  oonrts — oonrts  of  sessions — ooorts  of  oyer  and  terminer. — 
This  chapter  had  no  application  to  proceedings  in  surrogates'  courts  (FoMfrup^ 
y.  Cox,  2  Brad.  Sui*.  R  224 ;  WUoox  y.  Smith,  26  Barb.  816) ;  or  courts  of  ses- 
sions, or  oyer  and  terminer  {Ths  Pisople  y.  Dud,  6  Abb.  285 ;  16  How.  48 ;  but 
now  see  §  899). 

/.  Husband  and  wifo  as  witnesses —The  code  does  not  render  a  wife  a 
competent  witness  for  or  against  her  husband  {PiBawB  and  wife  y.  Bu^^neB,  2 
Code  R 19;  5Barb.  166;  iHow.  9;  and  see  also  JSfrwin  y.  Smaller,  2  Sand. 
840;  BameiY.  Oamaek,  1  Barb.  892).  A  husband  cannot  be  a  witness  fc^*  his 
wife*s  trustee  in  a  suit  affecting  her  separate  estate,  although  she  is  not  a  party 
to  the  suit,  and  he  has  no  interest  whateyer  in  the  eyeut  of  the  suit  (ifiw&mt/^ 
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shall  any  examination  of  a  party  be  had,  on  behalf  of  the 
adyene  party,  except  in  the  manner  preecribed  by  this  chap 
ter. 

a.  AoooanUiig  as  agent— The  rulefl  and  practice  of  the  courts  on  the  sub- 
ject of  acoDnnting»  existing  at  the  time  of  the  adoption  of  the  code,  are  still 


y.Vanderwrt  4Sand.S96;  1  Ckxle  Rep.  N.  8.,  81 ;  approyed 5  Seld.  158;  and 
see  TrerUon  Banking  Oo.  v.  Woodworthy  1  Green's  Ch.  K.  118).  In  one  case  it 
was  held  that  where  the  wife  sues  alone  for  her  separate  property,  her  hus- 
band is  a  competent  witness  for  the  defendant  to  prove  tho  marriage  of  the 
plaintiff  (TFtZlMy.  UndarhOL^  How.  890)!  [The  soundness  of  this  decision 
mtkj  justly  be  doubted.]  Where  two  persons  are  sued  as  husband  and  wife, 
for  work,  labor^and  materials  furnished  to  the  wife,  she  cannot  be  examined 
as  a  witness.  The  husband  alone  is  liable  (Main  y.  Stevem,  4  E.  D.  8mith, 
8«). 

d  In  an  action  against  husband  and  wife  to  compel  the  application  of  cer- 
tain real  property,  standing  in  the  name  of  the  wife,  to  the  payment  of  a  judg- 
ment recoyered  against  the  husband,  upon  the  ground  that  it  in  reali^  be- 
longs to  the  husmmd,  and  was  bought  in  the  name  of  the  wife  in  order  to  de- 
frani  the  creditors  of  the  husband,  the  wife  cannot  be  examined  as  a  witness 
by  the  plaintiff  (Maamdray  y.  WardU,  26  Barb.  612 ;  7  Abb.  8).  But  where  the 
husband  is  a  party  for  conformity  merely,  then  upon  a  complaint  property 
framed,  a  married  woman  can  be  compelled  to  disclose  every  matter  as  to  her 
separate  estate  whidi  could  be  properly  inquired  of  if  she  were  a  ferns  9oU 
0raper  y.  Bmmngmn,  16  How.  281). 

0.  Admissions  made  by  the  wife  are  not  competent  testimony  in  a  suit 
against  husband  and  wife  to  reach  property  standing  in  her  name  (Mae(mdray 
y.  Wardle,  26  Barb  612 ;  7  Abb  8). 

/.  In  an  action  for  damages  from  the  bite  of  a  doff ,  declarations  of  the  de- 
fimdant's  wife  are  inadmissable  as  eyidence  against  me  husband  (Logue  y.  Link. 
4  E.  D.  Smith,  68). 

0.  Before  the  act  of  1860,  as  well  as  since,  the  amendment  of  the  Code  in 
1863,  husband  and  wife  are  not  in  general  admissible  as  witnesses  for  and 
against  each  other  {Moffat  y.  Mount,  17  Abb.  4 ;  and  see  Bihin  y.  Bihin,  17 
ia)b.  19).  A  wife  cannot  be  a  witness  for  or  against  her  husband  in  an  action 
to  which  she  is  not  a  party  ( fFAite  y.  Stafford,  &  Barb  419 ;  Marsh  y.  Better,  80 
Barb.  606). 

h:  Husbands  and  wives  may  now  (A.  D.  1861),  be  examined  as  witnesses 
like  any  other  parties  except  that  they  cannot  be  required  to  disclose  any  com- 
munications made  by  one  to  the  other  {Bart(m  v.  utedkiU,  12  Abb.  246 ;  see 
Sehqffn^r  y.  BmU&r,  87  Barb.  44). 

C  In  an  action  by  or  against  a  husband  and  wife,  each  may  be  a  witness  in 
his  or  her  own  behalf  {l^oemak&r  v.  McKee,  19  How.  87 ;  Qckaffner  v.  Buster ^ 
87  Barb.  44;  Marshy.  PoU&r,  80  Barb.  506;  Babbott  v.  Thomas,  81  Barb.  277; 
Owen  y.  Oiwfey,  22  How.  10). 

j.  A  wife  may  be  a  witness  in  her  own  behalf,  and  the  husband  in  his  own 
behalf^  whether  they  be  co-plaintifife  or  co-defendants,  or  whether  the  action 
be  by  or  against  the  other  {Shoemaker  y.  McKee,  19  How.  96). 

Ail  In  an  action  against  one  of  two  makers  of  a  promissory  note,  the  maker 
not  sued  being  a  married  woman,  held  that  the  husband  of  the  maker  not 
sued,  and  who  was  surety  on  the  note  for  her  was  a  competent  witness  for  the 
defence  {Deck  y.  Johnson,  80  Barb.  288). 

iL  In  an  action  for  a  Umited  divorce,  husband  and  wife  are  competent  wit- 
nesses against  each  other  (P.  y.  P.  24  How.  197 ;  Bihin  v.  Bihin,  17  Abb.  21) ; 
but  not  m  an  action  for  a  divorce  for  adultery  (0.  y.  O.,  26  How.  482;  Smiih, 
v.  Smith,  16  How.  166 ;  and  see  Sweet  v.  Sweet,  id.  169 ;  Arborgast  v.  Arborgast, 
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in  force ;  acoor^Ungly,  wheoro  aa  order  of  reference  directed  the  aoocicint  oi  the 
defendant,  an  a^t,  to  be  taken  in  the"  nso^kl  manner,"  it  was  held,  that  he 
was  bound  to  bring  before  ^e  reiteree  a  sworn  aocoimt,  tndudlng  hitii  dtHM 
and  credits,  in  the  manner  prescribed  in  the  107th  rule  of  the  late  court  of 
clianoery,  and  to  submit  to  sudi  examination  as  was  allowed  by  that  rule 
( WiffginB  v.  Oans,  4  Sand.  046). 


§  390.  [344.]  Esoistmg  suits.  A  party  may  eosamtne  his 
adversary  as  a  wit/ness  on  the  trials  dkc. 

A  party  to  an  action  may  be  examined  as  a  w^eea,  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse 
parties,  asid  for  that  purpose  may  be  compelled,  in  the  same 
manner,  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  to  testify,  either  at  the  trial,  or  conditionally,  or 
upon  commission. 

a.  ttety  to  an  aotkm.— A  party  to  an  action  within  this  section,  is  one 
who  is  named  plaintiff  or  demdant,  and  appears  on  the  record  as  such  (TfMt 
Y.  Be  Figanisre,  16  Abb.  1). 

b.  The  president  of  an  unincorporated  Joint  stock  con^Mmv  sued  as  such  to 
a  demand  against  the  company,  is  a  party  to  the  action.    (Id,) 

See  ante,  pp.  105, «./.  106,  a. 

e.  Znterlooutoiy  prooeedinga. — ^This  provision  only  wathorima  the  exam- 
(nation  of  an  adverse  party  in  req>ect  to  the  issues.  It  dbes  not  aotiiorhBe  his 
examination  in  interlocutory  proceedinj^s.  And  in  a  motion  to  vacate  an  ar- 
rest, the  court  refhsed  to  issue  a  commission  applied  for  by  the  plaintiff^  to 
examine  two  of  the  defendants,  who  were  out  of  the  State,  as  witnesses,  for 
the  purposes  of  the  motion  (Hudin  v.  Btdner,  6  Abb.  19 ;  Stake  v.  Andre,  9 
Abb.  m ;  18  How.  159).    See  now,  §  401,  po^ 

d.  Mechanio's  Ilea.— In  an  action  brought  by  a  material  man,  to  foreclose 
a  mechanic's  lien,  the  omtractor,  althoujrii  a  party  defendant,  is  a  competent 
witness  for  the  plaintiff  (Oonnan  y.  VanWagTwr,  2  Abb.  106). 

e.  Reatxiotioa  on  party  em  a  witneaa.— A  party  to  the  suit  who  is  made  a 
witness  by  statute,  is  to  become  such  under  the  same  requisitions  and  restric- 
tions  as  any  other  witnesa  He  must  be  of  sane  mind,  of  sound  memory,  of 
suitable  age,  willing  to  be  sworn,  and  capable  of  taUng  an  oath  (ArHM  v. 
^fwW,18Verm.850). 


8  id.  297 ;  and  see  Supreme  Court,  Rule  88).  But  semble,  in  an  action  between 
husband  and  wife,  eluer  party  is  a  competent  witness  against  the  other  (Cham- 
berlainY,  7%«  i^wpfo,  23  N.  Y.  85 ;  March  1861). 

/.  In  supplementary  proceedings  on  an  execution  a^^ainst  the  husband  re- 
turned unsatisfied,  the  wife  cannot  be  exammed  as  a  witness  (Andretoe  v.  iVW- 
eon,  7  Abb.  3  note;  Oopous  v.  EmMMn,  8  Paige,  588).  But  subsequentiy  it  was 
held  that  in  a  proceedingunder  §  294,  the  wife  of  the  judgment  debtor  n^y  be 
examined  (Loemood  v.  WoreteH,  15  Abb.  480,  note). 

g.  Wife  of  assignor  of  ohoae  in  aottoo.— The  wife  of  the  assignor  of  chose 
in  action  is  a  competent  witness  for  the  assiflnee  in  an  action  to  recover  such  as- 
ngned  chose  in  action  (Prinee  y.  Down,  2  E.  D.  Smith,  525 ;  ^Hey  v.  ^kmaoan, 
lid.  814). 

A.  Manftoninai*-A  relator  in^a  writ  of  mandamus  snmg  in  tiiename  of  the 
Peq[>le,  is•frcon^)et^t  wito^ess  for  the  plaintiffe  {The  mple  v.  AVi9^U,  14 
Abb.865;  2OH65r506).  f  v  ^  •»-» 
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^  a.  Prodnotlon  of  papers  00  rabpoBna  daoas.— A  party  to  m  action  may, 
at  the  instance  of  tlie  adwne  partly  be  compelled  by  the  process  of  gubpma 
dueen  tecumy  not  only  to  appear  at  the  trial  and  submit  to  a  personal  examina- 
tion, but  to  produce  papers  and  books  in  his  possession,  precisely  as  any  other 
witness  may  be  so  compelled.  And  a  witness,  when  properly  subpoenaed,  is 
as  mndi  bound  to  prodiioe  books  and  papers  in  his  possession  as  eyideiice,  as 
to  testifr  orally ;  and  his  n^lect  of  either  is  a  contempt  of  court  {Banested  y. 
Lffndey  8  How.  226 ;  afflrmea  on  appeal  at  the  general  term,  and  see  Qarighe  y. 
Z;aKfttf,6Abb.284. 7u><0;14How.  458;  Wbod$  y.  De  FigaTUere,  16  Abb.  159; 
The  People  y.  DyekmanyU  How.  222 ;  BreU  y.  Buckrumy  82  Barb.  655 ;  eantra^ 
see  IroUer  y.  Lateoriy  7  How.  261). 

&  If  a  witness  on  whom  a  subpcena  duces  tecum  is  seryed,  neglects  without 
good  excuse,  to  obey  the  subposna  by  producing  the  papers  mentioned  in  the 
subpoena,  he  is  Hable  to  the  aggrieyoa  party  for  all  damages  sustained  in  con- 
sequence of  such  neglect,  although  tbe  witness  in  other  respects  obeys  the 
wnt  by  personally  appearing  and  giying  eyidence  in  the  cause.  It  is  not  nec- 
essary in  order  to  sustain  sndi  action  for  tbe  aggrieyed  party  to  proye  that  he 
had  a  good  cause  of  action  in  the  suit  wherein  the  witness  waa  subpomaed. 
It  is  sufficient  to  proye  that  he  was  non-«uited  in  consequence  of  the 
n<»-production  of  the  ^OKpex  mentioned  in  the  subpoena  (Lems  y.  Ooie,  12 
Barix  r-^^ 


e.  The  present  or  other  dfficer  of  a  corporation  which  is  a  party  to  an 
action,  is  not  bound  to  produce  on  the  trial,  the  books  and  papers  of  the  cor- 
poration under  a  tubpma  duces  tecumyhsmed.  by  the  adyerse  party.  He  haa 
no  such  property  in  or  control  oyer  Uiem  as  giyes  the  right,  or  makes  it  his 
duty  to  produce  them.  Their  properplace  is  tne  office  in  which  the  bu^ess 
is  transacted  to  which  they  relate.  The  proper  remedy  of  a  party  who  ia 
entitled  to  use  their  contents  as  eyiaence  is  to  obtain  sworn  copies,  or  an 
ini^ection  and  copy  under  the  Reyised  Statutes  or  the  Code  {La  fwrge  y.  The 
La  Forge  Ins.  C5?.,  14  How.  26). 

d.  An  unincorporated  Joint  stock  company  is  not  such  a  corporation  as  will 
enable  its  officers  to  refusie  to  moduce  its  papers  in  their  custody,  when  re- 
quired by  subpoena  ( Woods  y.  jDe  Fiffonserey  16  Abb.  159).  And  an  attorney 
must  produce  his  client's  papers  {The  People  y.  Sheriff  qfN.  F.  7  Abb.  96). 

0.  Bvidenoe  on  new'triaL— Laws  of  1847,  ch.  462,  p.  680,  nroyided  for  the 
exandnation  of  parties  in  dyil  suits ;  and  sec^on  5  enacted,  **  If  a  party  in  aujit 
suit  shall  be  called  and  sworn  by  the  opposing  party  as  a  witness,  such  party 
shaJl  be  entitled  to  be  sworn  as  a  witness  in  the  cause  in  any  new  or  second 
trial  of  the  cause,  or  upon  any  appeal  in  such  cause ;  but  in  case  such  party 
shan  testify  on  such  second  or  other  trial  without  beinz  called  by  the  opposing 
party  first  calling  him,  such  opposing  party  shall  also  oel^  entitled  to  be  sworn 
and  testify  on  such  second  or  other  trial." 

§  391.  [845.]  (Am'd  1849.)  Eadating  suits.  Such  examu 
nation  also  allowed  h^ore  trial.    Proceedings  therefor. 

The  examination,  instead  of  being  bad  at  the  trial,  as  pro- 
yided  in  tbe* last  section,*  may  be  bad  at  any  time  before  the 
trial,  at  the  option  of  the  party  claiming  it,  before  a  judge  of 
the  court,  or  a  county  judge,  on  a  previous  notice  to  ihe  party 
to  be  examined,  and  any  other  adverse  party,  of  at  least  five 
days,  unless  for  good  cause  shown,  the  judge  order  otherwise. 
But  the  party  to  be  examined  shall  not  be  compelled  to  attend 
in  any  other  county  than  that  of  his  residence,  or  where  he 
may  be  served  wi&  a  summons  for  his  attendance. 
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a.  [Sections  890  and  391  provide  for  four  cases  in  which  an  advene  party 
may  he  examined ;  (1),  on  the  trial ;  (2),  conditionally ;  (3),  upon  comminBion ; 
and  (4),  upon  a  notice  to  be  examined. 

& ''Witness  on  the  trial. — To  examine  an  adverse  party  on  the  trial,  no 
order  is  necessary ;  his  attendance  can  be  compelled  by  service  of  a  subpcena, 
in  Uie  same  manner  as  any  other  witness. 

6,  Conditioiial  examination.— To  examine  an  adverse  party  conditionally, 
no  fhrther  or  other  notice,  order,  or  summons  is  necessary  than  is  required  on 
the  conditional  examination  of  any  other  witness.  As  in  the  case  of  a  witness 
not  a  party,  the  examination  may  be  had  before  a  referee,  if  the  Cacts  calling 
for  it  exists.    See,  Conditional  examination^  post 

d.  Comnussion. — To  procure  the  examination  of  an  adverse  party  on  a  com- 
mission, the  like  proceedlngSj  and  no  others,  are  necessary  as  m  the  case  of 
another  witness.    See  OommuHon. 

e.  On  notioe. — The  examination  of  an  adverse  party  on  notice,  may  be  either 
(1),  on  a  notioe  of  five  days ;  (2),  on  such  a  notice  as  a  Judge  may  order.  (1)  A 
notice  of  five  days  is  to  be  given  the  adverse  party  not  to  attend  and  be  esutm- 
ined,  but  that  he  will  be  examined  before  a  certain  judge  of  the  court  or 
county  judge,  at  the  certain  time  and  place  mentioned  in  the  notice.  This 
noUce  has  no  potency  to  compel  the  adverse  party  to  attend.  To  compel  his 
attendance  he  must  be  served  with  a  summons,  in  the  .form  and  served  in  the 
same  manner  as  a  summons  to  a  witness  not  a  partv,  to  attend  and  be  exam- 
ined conditionally.  Where  the  notice  is  of  five  days^  no  order  whatever  is 
necessary  or  proper.  On  the  appearance  of  the  pairties,  the  examination  is 
subject  to  the  control  of  the  Judge.  The  attendance  of  the  party  cannot  in 
any  event  under  a  proceeding  on  a  notice,  be  required  before  a  referee.  (2), 
If  the  party  desiring  the  examination  can  show  *^  good  cause  "  for  requiring  it 
to  be  had  on  a  shorter  notice  than  five  days,  then  a  judge  may  order  that  the 
notice  be  of  such  a  length  of  time  as  he  may  see  fit  The  order  merely  deter- 
mines the  length  of  the  notice.  It  does  not  require  the  attendance  of  the 
adverse  party ;  and  his  attendance  can  only  be  compelled  by  a  summons,  as 
in  the  case  where  a  five  days'  notioe  is  served.]  See  Form  of  ewmmons  14 
How.  453. 

/.  No  order  for  examination  neoeasary. — All  that  is  necessarv  for  one 
party  to  obtain  the  examination  of  an  adverse  party,  is  to  give  such  adverse 
•partjr  a  previous  notice  to  be  examined,  of  at  least  five  davs,  and  the*  only 
case  in  which  an  order  is  necessary  is,  where  the  party  seeking  the  examina- 
tion wishes  it  to  be  had  on  a  shorter  notice  than  five  days.  On  one  party  to  a 
suit  being  served  by  his  adversary  with  a  previous  notice  of  five  days  to  attend 
and  be  examined,  and  a  summons,  and  on  being  paid  the  usual  fee  pa3rable  to 
a  witness  subpcenaed  to  attend  a  trial,  it  is  his  duty  to  attend  and  submit  to  be 
examined;  and  on  his  making  defiiult  in  either  of  these  particulars,  he  will  be 
liable  to  be  punished  as  for  a  contempt,  and  to  have  his  pleading  struck  out 
(Taggard  v.  Gardner,  2  Code  R  82;  Draper  v.  Benninge&n,  1  Bosw.  614; 
Qmghe  v.  Larocke,  14  How.  453 ;  6  Abb.  284,  note ;  Leed»  v.  Brown,  5  Abb. 
418). 

g.  Bxamlnatlon,  at  what  stage  of  the  aotion.--The  examination  cannot 
be  had  until  after  issue  joined  {Uhiehester  v.  Litdngeton,  1  Code  Bep,  N.  S.  109 ; 
8  Sand.  718  •  Suydam  v.  Suydam,  11  How.  518 ;  IVatson  v.  Gale,  12  Abb.  215). 

A.  The  examtnatton  is  a  matter  of  right — The  examination  of  an  adverse 
party  before  trial,  provided  for  by  section  891,  is  a  matter  of  right  {Cheen  v. 
Wood.  6  Abb.  277 ;  15  How.  338  j  Gook  v.  BidtoeU,  17  Abb.  800).  If  the  judg;e 
has  discretion  to  refuse  the  examination  before  trial,  for  good  cause  shown,  it 
is  not  good  cause  for  such  refiisal  that  the  party,  sought  to  be  examined,  pre- 
fers to  testify  at  the  trial,  and  ofiers  to  stipulate  that  he  will  then  attend  for 
that  purpose.  {Id)  Query,  can  it  be  had  in  an  action  between  husband  and 
wife(6Abb.277,7krt«). 

i.  Appealable  order.— An  order  refusing  an  examination,  under  section  891, 
is  appealable  (Green  v.  Wood.  6  Abb.  277 ;  15  How.  838).  In  which  case  the 
order  refusing  the  examination  was  reversed  on  appeal 
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a.  Tbe  iwmminatioa. — The  limit  of  Uie  examination  is  within  the  diacretion 
of  iheindge  (Plato  y.  RMp,  16*  Abb.  188).  The  examination  of  the  adyerae 
party  &  in  effect  a  croes  examination  and  governed  by  the  same  mles  (Id.) 

b.  Where  on  an  examination  before  the  trial  the  witness  ref^ises  to  answer  a 
Wal  and  pertinent  question,  the  judge  should  issue  liis  warrant  for  the  com- 
mitment of  the  witness,  not  make  an  order  adjudging  him  in  contempt  ( The 
PbopU  y.  Dydbman,  24  How.  222). 

e.  If  the  party  giving  the  notice  is  not  in  attendance  at  the  time  mentioned 
in  the  notice,  me  party  to  be  examined  cannot  be  acQudged  in  contempt  for 
not  attending  (Chtrdiner  v.  Petanon,  14  How.  518). 

d,  XbEamination  of  an.  infant. — Where  an  inlknt  defendant  was  examined  as  * 
a  witness  against  his  own  interest,  by  an  adult  co-defendant,  under  a  common 
order  and  agunst  the  objection  of  the  guardian  ad  Utmn^  his  deposition  was 
suppressed.  Sudi  an  axamination  should  not  be  had,  without  the  special 
order  of  the  court,  made  upon  a  fhll  understanding  of  all  the  dicomBtances 
(M00T6  V.  Moore,  4  Sand.  Ch.  R  37). 

See  note  to  section  890. 


§  392.  [346.1  (Am'd  1849.)  Edstmg  suits.  Pwrty,  Jmo 
compelled  to  attend. 

The  party  to  be  examined,  as  in  the  last  section  provided, 
may  be  compelled  to  attend,  in  the  same  manner  as  a  witness 
who  is  to  be  examined  conditionally;  and  the  examination 
shall  bo  taken  and  filed  by  the  jadge  in  like  manner,  and  may 
be  read  by  either  party  on  the  trial. 

$.  CotnptiUng  attendance. — The  attendance  of  the  witness  cannot  be  com- 
pelled, except  upon  a  summons  (&eeeker  v.  OarroU,  2  Abb.  82 ;  I>raper  v.  Hen- 
mngm^  1  Bosw.  614 ;  Garighe  v.  Laroehe,  14  How.  452;  S.  C.  6  Abb.  284,  n^; 
Jarm  v.  Olarke,  12  N.  T.  Leg.  Obs.  129) ;  and  on  payment  of  his  fees  as  a  wit- 
ness for  attending  (Tagffard  v.  Gardner,  2  Code  Rep.  82 ;  2  Sand.  669 ;  Draper  v. 
Banningten^  1  Bosw.  614). 


§393.  [348.]  (Am'd  1849.)  EoMngsmU.  Testimony  of  parinf 
may  he  rebutted* 

The  examination  of  tlie  party,  thus  taken,  may  be  rebutted 
by  adverse  testimony. 

/  ContradiotlDg  party  as  a  witneflB.~A  party  who  calls  his  adversaiy  as 
a  witness,  thereby  represents  him  as  worthy  of  credit,  and  cannot  afterwards 
impeach  him  by  showing  either  that  his  general  character  for  truth  is  bad,  or 
that  he  has  made  previous  contradictory  statements  (Piekard  v.  OolUns,  23 
Barb.  444).  But  he  may  prove  a  foct  to  be  otherwise  than  his  adversary  has 
testified  to{td;  Pcnreons  v.  Suydam,  8  R  D.  Smith,  275 ;  Muir  v.  OtUy,  10  Up. 
Oan.  Q.  B.  k  821 ;  ArrM^rmgr.  Clark,  2  Code  R  143) ;  and  he  may  do  this  by 
proving  admissions  of  such  adversary.  {Id.)  And  the  testimony  of  a  party 
may  be  controverted  or  impeached  in  Uie  same  manner  as  any  other  witness 
{VaroTho  V.  Socarrae,  8  Abb.  302;  Forwird  v.  Ha^rie,  80  Barb.  feS). 

g.  Where  the  plaintiff  and  defendant's  testimony  is  contradictoiy,  a  written 
statement  by  either  opposed  to  his  testimony  will  warrant  the  Jury  in  disregard- 
ing his  testimony  (B^  v.  CM^,  20  How.  W4). 


Digitized  by 


Google 


75t)  EXAMINATION  OF  PABTIS0  [§  394. 

a.  ▲ooount  books.— The  code  has  not  abcegated  Um  nil«  of  Uw  wknitUn^ 
account  books  aa  evideooe  in  certain  cases  (T<mUiato»  y.  Bont,  80  Barb.  48^; 
contra  in  New  York  Common  Pleas  (QmkUn  y.  SkmU&r,  8  Abb.  d9ft;  3  Hilton, 
432).  To  render  account  books  competent  eyidence  the  party  must  prore  that 
durtng  the  period  the  charges  were  made,  he.kept  no  clmc,  that  »me  of  the 
articles  charged  for  were  deliyered,  that  the  books  are  his  account  books  and 
that  he  keeps  correct  accounts  {TonUinsan  y.  Bortt,  supra,  and  see  CknMin  y. 
StanUer,  supra).  The  books  cannot  be  discredited  by  proYing  the  partki'  g^- 
cral  bftd  character.    (Id) 

e.  Perpetuating  testlmony.~Proceeding8  under  the  Revised  Btatntes  to 
perpetuate  testimony  (3  B.&  888)  may  still  be  resorted  to.  ThediotOBitetlie 
contraiy  in  SMoty,  DtmnUrr^,  1  Duer,  660,  is  not  followed.  Oaan  appUca- 
tion  to  perpetuate  testimony  it  should  apprear  that  the  applicatictt  is  made  hi 
good  ftith  (PisUonY,  WetkmU,  6  How.  ttSO). 


§394.  [347.]  (Am'd  1849.)  EmsUng  suits,  ^ecto/r^usal 
to  testify. 

If  a  party  refuse  to  attend  and  testify  as  in  the  last  four  sec- 
tions provided,  he  may  be  punished  as  for  a  contempt,  and  his 
complaint,  answer,  or  reply,  may  be  stricken  out. 

cL  To  authorize  the  punishment  of  a  party  for  contempt  in  refbsiiig  to  be 
examined  under  sections  890-898.  it  need  not  appear  that  the  misconduct  waa 
calculated  to,  or  did,  defeat,  impair,  impede,  or  prejudice  the  rights  or  reme- 
dies of  any  party  as  required  (2  R  8.  688,  §  20)  in  ordinary  cases  of  contempt 
( Woods  V.  De  Fkganiere,  16  Abb.  ly 

&.  The  prooeedines  to  punish  for  a  -contempt,  or  strike  out  a  Reading, 
must  be  based  on  amdaYits,  to  be  senred  with  a  notice  of  a^  days  {Umktt  v. 
Broten^  1  Bosw.  656).  A  party  cannot  be  punished  for  a  contempt  for  reftuiBg 
to  attend  and  testi/y  on  the  mere  serYice  of  a  notice  to  attend,  w^ou^  aay 
summons,  and  without  payment  of  his  fees  as  a  witness.  {M) 

/.  Where  one  of  several  defendants  was  subpoBnaed  to  appear  before  aooutt^ 
judffe,  for  an  examination  on  behalf  of  the  plaintfb,  and,  on  the  day  appointeo, 
made  de&ult  without  any  sufficient  excuse,  but  it  not  appearing  that  the  plain- 
tiff or  any  of  the  parties  were  in  attendance  on  said  da^,  nor  any  reason  giYen 
"Why  they  wepe  not,— held  that  the  defendant  was  not  in  contempt,  and  that 
the  inference  was  that  the  plaintiff  had  abandoned  the  proceeding  (Gardifi^  y. 
Peterson,  14  How.  518). 

a.  In  Anderson  y.  Johnson  (1  Code  Rep.  96 ;  1  Sand.  718),  after  an  issue  cm 
tijoini  dtfenee,  the  plaintiff  obtained  an  order  for  one  of  the  defendants  to  show 
CAXJoe  wh^  he  shouM  not  be  examined  as  a  toUness  in  the  cause  before  the  trial 
The  order  was  silent  as  to  what  would  be  the  consequence  if  he  foiled  to  show 
cause.  The  defendant  failed  to  show  cause,  and  the  ^alntiff  took  an  order 
reciting  the  former  order  and  defendant's  defSskult.  and  directing  him  to  attead 
on  the  service  of  the  subposna,  at  a  time  designated,  and  submit  to  be  examinecL 
or  in  default,  that  his  defence  should  be  stricken  out.  The  defendant  appealed 
from  this  order ;  and  it  was  set  aside  as  not  authorized  by  the  first  order ;  and 
the  court  said  that  on  a  de&ult  under  the  first  order  tbA  plaintiff  coold  aak 
nothing  more  than  it  contemplated  in  terms ;  baaides,  to  give  effect  to  tba 
order  would  be  to  strike  out  a  Joint  defence,  and  thus  to  pSiish  parties  who 
had  committed  no  offence. 

See  note  to  section  891. 

h.  In.S^7ui«ttY.ira£(10N.T.  Leg.  Obs.  191),  it  appealed  the  defendant  was 
subpcenaed  on  Saturday  to  attend  to  be  examined  on  tho  ftdlowing  Tuasd^, 
and  in  pursuance  of  preYious  arrangement  he  sailed  for  Oalifomia  on  the  Mon- 
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daj  pnoe^Bgi    A  mMom  ftr  aa  order  to  strike  out  the  ftnnrsr  i»r  hii«Mk«t- 
tendanoe  was  denied. 

§  395.  [849.]  (AmM  1849, 1863.)  Bti^img  iuiis,  Teaiimmy 
iy  a  party  not  reipofrnve  to  the  inqumeey  may  be  rehdtedby  the 
oath  of  the  party  ealUng  him . 

A  party  examined  by  an  adverse  party,  aa  in  this  chapter 
provided,  may  be  ezauiined  on  his  own  behalf  subject  to  the 
same  rules  of  examination  as  other  witnesses.  Bat  if  he  testify 
to  any  new  matter,  not  responsive  to  the  inquiries  put  to  him 
by  the  adverse  party,  <»r  necessary  to  explain  or  qualify  his  an- 
swers thereto,  or  discharge  when  his  answers  would  charge 
himself,  such  adverse  party  may  offer  himself  as  a  witness  on 
Us  own  behalf  in  respect  to  such  new  matter,  subject  to  the 
same  rules  of  examination  aa  other  witnesses,  and  shall  be  so 
received. 

&.  Where  the  defondant  on  the  trial  of  a  cause  caUed  the  plaintiff  as  a  wit- 
ness and  in  reply  to  a  qaestioB  put  to  him  by  (fn  courts  the  plaintiff  testified  to 
new  matttf,  going  beyond  the  point  to  which  he  was  ezanuned  hy  liis  adver- 
sary, it  was  held,  that  the  defendant  was  entitled  to  offer  himself  as  a  witness 
fos  the  purpose  of  answering  such  new  matter  (Myen  v.  MeOarihy,  2  Sand. 


6.  In  an  action  on  a  contract  by  which  the  defendant  agreed  to  make  a  quan- 
tity of  scathe  snaths  for  the  plaintiff  within  a  specified  time,  the  plaintiff  called 
the  defendant  as  a  witness,  who  testified  that  he  did  not  within  the  time  speci- 
fied make  any  sc^e  snaths  for  tlie  plaintifll  On  cross-examination  by  his 
own  comisel  he  testified  that  tlie  reason  he  did  not  make  the  snaths  was  that 
he  was  under  no  obligation  to  make  any,  as  he  luid  made  no  agreement  with 
the  plaintiff;  but  was  working  merely  as  an  experiment,— held,  tiiat  the  de- 
fendant had  not  been  examined  on  his  own  behalf  to  any  new  matter  so  as  to 
entitle  the  pli^ntiff  to  be  examined  as  a  witness  in  his  own  behalf  (Obamber- 
Jain  V.  BamiUon,  18  Barb.  824). 

c  Where  the  defendant  has  by  his  answer  set  up  a  counter-claim,  and  on  the 
trial  tlie  plaintiff  calls  him  as  a  witness,  and  he  in  addition  to  proyins;  the  phun- 
UtFB  demand,  proved  the  ootmter-claim  set  up  in  the  answer,  held,  that  the 
plaintiff  might  offer  hims^as  a  witness  to  contradict  the  defendant  (EdrptU 
V.  IrwiH,TK  D.  8miti^666;  1  Abb.  144;  Anon,  ^ id,  102). 

§  896.  [350.]  Eaoietmg  suits.  Persons  for  whom  action  is 
hrought  or  drfended^  may  he  examined. 

A  person  for  whose  immediate  benefit  the  action  is  pros- 
ecuted or  defended,  though  not  a  party  to  the  action,  may 
be  examined  as  a  witness,  in  the  same  manner,  and  subject 
to  the  same  rules  of  examination  as  if  he  were  named  as  a 
party. 

Who  are  regarded  as  "  persons  for  whose  immediate  benefit  a  suit  is  prose- 
cuted or  defended  **  ?    See  note  to  section  899. 
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§397.  (Am'd  1851,1852.)  ExfUUng  .suits.  JSBominaUan  of 
co-pUdnUff^  or  cchdefemdant. 

A  parly  may  be  examined  on  behalf  of  his  co-plaintiff  or  of 
a  co-defendant,  as  to  any  matter  in  which  he  is  not  jointly  in- 
terested or  liable,  with  sqch  co-plaintiff  or  co-defendant,  and  as 
to  which  a  separate  and  not  joint  verdict  or  judgment  can  be 
rendered.  And  he  may  be  compelled  to  attend  in  the  same 
manner  as  at  the  instance  of  an  adverse  party  ;  but  the  exam- 
ination thus  taken  shall  not  be  used  in  the  behalf  of  the  party 
examined.  And  whenever  in  the  case  mentioned  in  sections 
three  hundred  and  ninety  and  three  hundred  and  ninety-one, 
one  of  several  plaintiffs  or  defendants,  who  are  joint  contrac- 
tors, or  are  united  in  interest,  is  examined  by  the  adverse  party, 
the  other  of  such  plaintiffs  or  defendants  may  offer  himself  as 
a  witness  to  the  same  cause  of  action,  or  defence,  and  shall  be 
so  received. 

a.  In  an  action  on  a  promissory  note,  made  by  the  deftndants,  who  were 
partners,  the  defence  was  usorv^d  after  the  plainti£b  had  proved  their  case, 
counsel  for  the  defence  offered  Wflber,  one  of  the  defendants,  as  a  witness  for 
his  co-defendant  The  plaintiff  objected  to  Wilber's  being  admitted  to  testify, 
and  the  court  sustained  the  objection  (Farmefri  and  Mechaniaf  Bk  v.  WtDir 
db  Badleyj  2  Code  Rep.  3d).  But  the  general  term  held  otherwise,  and  granted 
a  new  trial  (1  Code  Kep.  N.  S.,  61). 

&.  In  an  action  for  a  breach  of  contract,  alleged  by  the  plaintifb  to  be  the 
joint  contract  of  the  defendants  Doe  and  Roe,  one  of  the  defendants  (Doe) 
made  no  answer,  and  Judgment  for  want  of  an  answer  w.as  taken  against  him  ;- 
the  other  defendiemt  answered  separately,  denying  that  the  contract  declared 
on  was  the  joint  contract  of  him  and  the  other  defendant.  On  the  trial  Doe 
was  exammed  as  a  witness  for  the  plidntiff,  and  testified  that  the  contract  was 
made  Jointly  by  him  and  the  other  defendant.  Roe.  When  the  plaintiff  had 
closed  his  case,  the  defendant  Roe  was  offered  as  a  witness  on  his  own  behalf^ 
for  the  purpose  of  contradicting  the  eyidence  of  Doe,  and  testifying  that  the 
alleged  contract  was  not  the  iomt  contract  of  the  defendanta  The  admission 
of  this  evidence  was  objected  to  by  the  plaintiff;  but  the  objection  was  oyer- 
ruled,  the  eyidence  received,  and  ttie  defendant  Roe  had  a  verdict  in  his  fiivor 
(Oomstock  V.  Boe,  2  Code  Rep.  140;  8.  C.  2  Sand.  705). 

e.  In  Parsons  v.  Pierce  (8  Code  Rep.  177),  and  Pinch  v.  Oleeeland  (10  Barb.  290), 
it  was  held  that  in  acUons  for  tort  commenced  imder  the  code,  one  defend- 
ant may  be  caUed  as  a  witness  on  behalf  of  his  co-defendant.  And  in  Par- 
sons y.  Pierody  it  was  ftirther  held,  that  in  actions  commenced  before  the  code 
went  into  effect,  one  defendant  may  caU  his  co-defendant  as  a  witness,  but 
he  can  testify  only  to  such  facts  as  would  entirely  acquit  the  party  calling 
him.  He  cannot  give  testimony  to  affect  the  amount  of  damages  merely.  See 
part,  768,/. 

d.  In  Selkirk  v.  Waters  (1  Code  Rep.  N.  S.  35),  it  was  held  that  one  co-defend- 
ant was  a  competent  witness  for  another  in  all  Joint  and  several  actions 
whether  on  contract  or  tort,  and  in  all  actions  where  a  separate  Judgment 
could  be  rendered  in  &vor  of  the  co-defendant,  provided  the  defen<£int  called 
as  a  witness  is  not  disqualified  by  reason  of  interest. 

c.  In  Jaftn«mv.F<Zftm(innotelCodeRep.N.  S.40).theNewTorkoommOQ 
pleas  held  tlutt  one  co-defendant  could  not  be  examined  for  anotiier  in  an  action 
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on  a  joint  lialiility,  whether  on  contract  or  in  tort ;  and  the  same  was  held  in 
Froii  y.  Hanford  (1  K  D.  Smith,  540). 

a.  In  the  superior  coort,  Sandford,  Mason,  and  Campbell,  J.  &  J.,  at  general 
term  held,  that  in  an  action  on  a  loint  and  several  bond  against  three  aefend 
ants,  one  of  them  being  principal  and  the  others  sureties,  the  parties  defend- 
ant might  be  examined  as  witnesses  for  each  other  (Mayor  dbe.  ^N.  Y.  v.  Price, 
1  Code  Rep.  N.  8.  85 ;  4  Sand.  «16). 

h.  In  an  action  for  damages  arising  from  a  false  warranty,  one  of  several 
defendants  may  be  called  as  a  witness  by  and  on  behalf  of  his  co-defendants 
(Holman  v.  Dord,  1  Code  Rep.  N.  S.  331 ;  12  Barb.  836). 

(;.  In  an  action  against  two  defendants  as  makers  of  a  joint  and  seceral 
promissory  note,  one  defendant  cannot  examine  the  other  as  a  witness  to  estal)- 
ush  the  defence  of  usury  (Ely  v.  MUler^  1  Abb.  241).  Semble^  that  if  the  action 
had  been  on  a  several  and  not  joint  note,  one  defendant  might  have  examined 
the  other  as  a  witness  to  establish  the  defence  of  usury,  or  any  other  defence. 
(lb.) 

d  In  an  action  for  assault  and  battery,  and  in  all  other  actions  of  tort,  a 
verdict  and  judgment  ma^  be  rendered  in  favor  of  one  and  against  another 
defendant;  that  is  a  verdict  or  judgment  separate  and  not  joint  may  be  ren- 
dered in  such  actions ;  one  defendant  may  be  examined  for  his  co-defendant 
as  to  any  matter  as  to  which  a  separate  and  not  joint  vordict  or  judgm^it  may 
be  rendered,  and  as  to  any  matter  in  which  he  is  not  jointly  interested  or  lia- 
ble with  such  co-defendant  In  all  actions  a  defendant  is  a  competent  witness 
for  his  co-defendant.  His  admissibility  as  a  witness  cannot  be  questioned, 
but  he  is  restricted  as  to  the  subject-matter  of  his  examination.  If  any  ques- 
tion is  asked  tending  to  establish  a  defence  of  which  the  co-defendant  cannot 
separately  avail  himself,  the  plaintiff  is  at  liberty  to  object,  and  the  court 
must  exclud||it  Where  a  witness  is  called  to  the  stand  who  is  competent  to 
be  sworn  and  to  testify  to  some  matters,  but  who  may  not  speak  to  other 
matters,  it  is  not  proper  to  object  to  his  competency  generally  and  exclude 
him  (Beale  v.  Finch,  9  How.  390 ;  1  Eern.  128 ;  and  to  the  like  effect  is  Mun- 
ton  V.  Hegemany  in  court  of  app^Eds,  see  9  How.  888.  overruling  Munaon  v. 
Hegeman,  5  id  228 ;  10  Barb.  112;  and  see  Eno  v.  Del  VeeJUo,  4  Duer,  58  ; 
MontfoH  V.  Hughes,  3  £.  D.  Smith,  591). 

e.  The  question  has  arisen  whether  a  defendant  when  called  to  testily  for 
his  CO  -defendant  can  be  examined  to  mitigate  the  amount  of  damages  as  against 
the  defendant  for  whom  he  testifies.  ♦  ♦  •  He  is  jointly  interested,  be- 
cause the  damages  are  indivisible.  There  can  be  but  one  verdict,  and  for  one 
amount,  against  all  those  found  guilty.  ♦  ♦  ♦  ♦  if^  however,  the  case 
made  out  against  the  defendant  who  is  called  as  a  witness  be  a  doubtfhl  one, 
J  see  no  objection  to  receiving  his  testimony  to  mitigate  damages  for  his  co- 
defendants,  under  proper  instructions  to  the  jury  to  consider  it  if  they  acquit 
the  witness,  and  to  reject  it  if  they  find  him  guilty  (Parker,  J.,  Bea/e  v.  Finch^ 
Bupra.)  See  ante,  752,  e. 

f.  Now,  there  can  be  no  possible  case  [in  tort]  in  which  a  party  may  not 
offer  his  co-plaintiff  or  co-defendant  as  a  witness,  and  have  him  received.  For 
there  is  no  case  in  which  a  separate  judgment  may  not  be  rendered  for  one 
plaintiff  or  defendant  and  against  another.  The  party  therefore,  is  in  all 
cases,  when  offered,  to  be  admitted  as  a  witness.  Having  been  admitted  and 
sworn  his  examination  is  to  l>e  restricted  to  "  matters  In  which  he  is  not 
jointly  interested  or  liable  with  the  co-plaintiff  or  co-defendant  **  who  has 
call^hinL  The  practice  suggested  in  the  leading  opinion  of  Beale  v.  Finch 
(supra),  of  receiving  the  testimony  of  parties  dc  bene  esse  in''  doubtful  cases," 
and  then  instructing  the  jury  that  if  they  ac<juit  the  witness,  and  thus  find 
him  competent,  they  should  consider  the  testimony,  and  if  they  convict  him 
then  reject  the  testimony,  can  never  be  tolerated  (Harris,  J.,  Lefeoer  v.  Brig- 
ham,  10  How.  385).  In  an  action  on  contract,  a  defendant  offer^  as  a  witness 
for  his  co-defendant  may  be  rejected  without  being  sworn,  if  he  is  only  to  be 
examined  as  to  a  matter  in  which  he  is  jointly  interested  with  the  party  call- 
ing him  (OUy  Ek  of  ColumMis  v.  Bruce,  17  N.  Y.  507).    So  held  where  the 
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deftndant  was  offered  to  prove  that  the  signature  of  his  (XHldfendant  to  their 
joint  and  several  promissoiyHote  given  for  a  joint  sabscription  to  the  sUxk  of 
a  corporation  was  obtained  by  frand.  (id)  And  in  an  action  for  the  recov- 
ery of  personal  property,  the  court  said,  '*  It  would  be  an  idle  ceremony  to 
swear  defendants  as  witnesses  when  it  appears  from  the  pleadings  that  neuhw 
of  them  can  be  allowed  to  testify  to  any  matter  in  issue  (Ward  v.  Woodbwm, 
27  Barb.  846).  Thus,  where  in  an  action  against  three  defendants  for  the  re- 
covery of  personal  property,  it  appeared  there  was  no  issue  involving  any- 
thing personal  to  either,  but  the  only  defence  was  a  ioint  defence,  hdd  that 
neither  defendant  could  be  allowed  to  testify  for  the  defence,  and  it  was  use- 
less to  have  either  defendant  sworn.    (Id) 

a.  Where  in  an  action  of  foreclosure  the  mortgagor  and  his  grantee  are 
made  defendants— the  latter  only  answering ;  the  merger  is  not  a  com- 
petent witness  for  the  grantee  to  prove  usury  (Warden  v.  BueU,  18  How.  256). 

b.  Where  in  an  action  of  trespa^  against  two  for  cutting  timber,  the  de- 
fendant alleged  that  one  of  them  purchased  the  timber  of  me  plaintiff,  and 
emplovcd  the  other  to  aid  in  cutting  and  carrying  it  away,  held  that  neither 
derendant  was  a  competent  witness  for  the  other  to  prove  the  purchase  of  the 
timber  (Dean  v.  Thomum,  8  Keman,  266). 

0.  Where  a  defendant  has  no  separate  defence  in  an  action  on  a  joint  con- 
tract, a  co-defendant  is  incompetent  as  a  witness  (Kinff  v.  Loiory,  20  Barb. 
588). 

d  In  an  action  against  two  or  more  to  recover  damages  for  wroxigftdlv 
detaining  personal  propertv,  each  defendant  is  a  competent  witness  for  his 
co-defendimt  (Gardner  v.  InirUey,  19  Barb.  817). 

e.  Where  two  joint  makers  of  a  note  and  two  joint  indorsers  of  a  note,  are 
sued  in  one  action,  the  makers  are  competent  witnesses  for  the  indorsers  and 
the  indorsers  for  the  makers :  but  one  maker  is  not  competent  to  testify  for 
the  other,  nor  one  indorser  for  the  other  (Finn  v.  OtMn,  2  Abb.  191 ;  8  £.  D. 
Smith,  882). 

/.  In  a.pNEurtition  suit  each  defendant  has  a  distinct  interest,  and  has  a  right 
to  examine  any  other  defendant  as  a  witness  in  re^>ect  of  such  interest ;  and 
that,  too,  whether  the  party  called  to  testify  be  or  be  not  a  married  woman,  or 
the  husband  of  a  married  woman  (Bogen  v.  McLean,  Supreme  Court,  First 
District,  General  Term,  February,  1857).    See  ante,  p.  744,/. 

a.  Where  on  the  trial  of  an  action  against  two  persons  for  a  joint  assault,  no 
evidence  appears  against  one  of  them,  he  is  entitled  to  be  discharged,  and 
may  be  a  witness  for  his  co-defendant  (Lobar  v.  KapUn,  4  Coms.  547). 

h.  Defendants  may  be  **  united  in  interest"  in  respect  to  a  matter  involved 
in  the  issues,  though  not  sued  as  partners  or  Joint  contractors  (BueAanan  v. 
MorreU,!  Bosw.  60^). 

».  In  an  action  against  two  defendants  on  a  joint  and  several  promissory 
note,  neither  defendant  can  be  examined  as  a  witness  in  behalf  of  the  other 
to  prove  payment  (NeweU  v.  Salmon,  22  Barb.  647). 

j.  In  an  action  by  A  and  some  of  his  creditors,  against  B,  to  whom  A 
had  previously  assigned  his  property  for  the  benefit  of  his  croditors,  charg- 
ing B  with  fiiuud  and  gross  negligence  in  the  sale  of  the  assigned  prop- 
erty, and  asking  that  he  mi^t  be  decreed  to  account  for  the  true  value, 
A  cannot  be  examined  as  a  wHness  on  behalf  of  his  co-plaintiffs  (Brahmi 
V.  Joyce,  5  Duer,  16). 

k.  When  a  party  is  examined  as  a  witness  on  his  own  behalf  and  the  oppo- 
site pi^  objects  g^enerally  that  the  plaintiff  cannot  be  a  witness,  the  objec- 
tion will  not  avail  if  any  part  of  the  testimony  is  competent  (Biehardion  v. 
Wilkine,  19  Barb.  510;  Anon,  8  Abb.  102.    See  notes  to  sections  890, 899). 

MBammaiion  qfan  truant  oo-dtfendani,  see  in  note  to  §  891. 
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Chapter  VH. 
JEaMrni/naHon  of  Witnesses.* 

Bbotion  898.    Interest  not  to  exclude  a  witness. 

899.    Parties  to  actions  and  special  proceedings  may  be  witn( 
on  their  own  behalf,  except  in  certain  cases. 

§898.  [351.]  Existing  suits.    Interested  Witness. 
No  person  offered  as  a  witness  shall  be  escluded  by  reason 
of  his  interest  in  the  event  of  the  action. 


*  a,  ConteoioDs  tx>  clergy.— No  minister  of  the  gospel,  or  priest,  of  any  de- 
nomination whatsoever,  shall  be  allowed  to  disclose  tinj  confessions  made  to 
him,  in  his  professionid  character,  in  the  coarse  of  discipline  eigoined  by  the 
rales  or  practice  bf  such  denomination  (2  R.  B.  503,  §  91). 

b.  Knowledge  acquired  by  phyatcians. — 'So  person  duly  authorized  to  prac- 
tice physic  or  surgeiv,  shall  be  allowed  to  disclose  any  information  whioa  he 
may  have  acquired  m  attending  any  patient,  in  a  professional  character,  and 
wmch  information  was  necessary  to  enable  him  to  prescribe  for  such  patient 
as  a  physician,  or  to  do  any  act  for  him  as  a  surgeon  {Id.  §  92 ;  ffanfird  v. 
Bdftford,  3  Edw.  Ch.  R  4«fe ;  KendaU  v.  Gray,  2  HUton,  800).  But  a  phy- 
sician consulted  as  to  the  means  of  doing  an  unlawful  act  such  as  procuring 
an  abortion,  is  not  excused  from  answermg  (21  Wend.  79).  The  statute  does 
not  prevent  the  physician  of  a  deceased  person  givlnfi[  evidence  in  a  testa- 
mentary cause,  concerning  the  probate  of  the  will  of  such  decedent.  The 
statute  does  not  establish  a  general  and  absolute  prohibition  of  such  testi- 
mony in  idl  cases,  but  secures  a  personal  privilege  to  the  party,  or  his  repre- 
sentatives, which  may  be  waived ;  and  if  such  privil^^  be  waived,  the  wit- 
ness cannot  object  to  testify  {In  the  matter  cf  Harrieon,  deceased,  1  Bradford's 
Surrogate  Rep.  221). 

c.  Attorney. — An  attornev  cannot  be  a  witness  as  to  confidential  communi- 
cations between  himself  and  his  client  (see  Bocheeter  City  Bank  v.  Suydam,  5 
How.  264;  WaUams  v.  FHich,  18  N.  Y.  546;  Brandt  v  Elein,  17  Johns.  885; 
Mar<^  V.  Ludkmy  8  Sandf  Ch.  35),  and  the  disability  applies  to  the  attorney's 
clerk  {Sibley  v.  Waffle,  16  N.  Y.  180).  An  attorney  may  testify  on  behalf  of 
his  client  {Little  v.  McKeon,  1  Sandf.  607 ;  Bobinson  v.  Daaehiy,  8  Barb.  21). 
An  attorney  having  papers  of  his  clients  in  his  possession  in  court  is  not  priv- 
ileged from  produdng  them,  at  least  for  identtflcation  {The  PeopU  v.  Sherng  of 
Nmo  Tork^  7  Abb.  96). 

d.  CorporatloD.— The  provisions  of  law  allowing  parties  to  be  witnesses  in 
their  own  behalf,  apply  to  actions  wherein  a  muniSpai  corporation  is  a  pwty 
(MoUy.  Mayor  of  N.  F.  2  Hilton,  868 ;  WaOaeeY.  Mayarqfl^.  Y.  id.  440;  18 
How.  169  ;  «fc^n*w  v.  Mclnteth,  81  Barb.  267 ;  Wood*  v.  De  Figamere,  16  Abb.  1 ;) 
and  in  an  action  against  (mch  a  corporation  the  plaintiff  may  be  examined  in 
his  own  behalf  {Id.)  The  defendant  being  a  corporation  does  not  prevent 
the  plaintiff  befag  examined  as  a  witness  in  his  behalf  {Fieids  v.  N.  i.  Cent. 
JSLit  Ci>.29Barb.  176;  Wright  y.  If.  T.  Cent.  R  R  Co.  2S  Bsih.  80 ;  JM^arge 
Y.  moehange  In$.  Co,  8  Bosw.  157;  22  N.  Y.  852;  WaUaee  v.  Mayor  qf  N.  Y. 
18  How.  169 ;  2  HUton,  440). 

e.  "Wlio  is  an  aasignor  of  a  thing  In  action.— The  payee  or  indorter  of  a  n^o- 
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*  §  399.  [352.]  (Am'd  1851,  1857,  1858,  1869,  1860,  1862, 
18i63.)  Existing  suits.  Msamination  of  parties  to  the  action^ 
or  special  proceeding. 

A  party  to  an  action  or  special  proceeding,  including  pro- 


Uable  promissory  note  who  transfers  it  in  any  toay  to  another  is  not  an  assign- 
or of  a  chose  in  action  (Calkins  v.  Packer^  21  Barb.  275 ;  Watmm  v.  BaHey,  2 
Doer,  609;  Htekay.  Worth,  10 How.  556;  4E.  D.  Smith,  78;  TuUossy.  Eapelr 
pee,  3  Abb.  93 ;  Anderson  v.  Busteed,  5  Daer,  585 ;  Oardn&r  v.  Gordon,  8  Boew. 
869;  iVtor v.i^?«w-,  18 N.Y. 52;  eontra^eee  8eeleyY.8<^,2Bm,^M;  Oham- 
berlain  y.  Oorham,  20  Johns.  144 ;  Clark  y.  Atkinson,  2  R  D.  Smith,  112 ;  Hedges 
V.  Sealy,  9  Barb.  214 ;  Clement  y.  Adams,  12  How.  168 ;  Bump  v.  Van  Orsdale, 

11  Barb.  684;  Ihtter  y.  Bushndl,  10  How.  94;  ColUns y.  Knapp,  18  Barb.  582; 
Jagoe  y.  AUen,  18  Barb.  580). 

a.  The  vender  of  personal  property  in  the  possession  of  another  is  not  an 
assizor  of  a  chose  in  action  (McGinn  y.  Worden,  8  E.  D.  Smith,  855 ;  Crosby 
y.  Nichols,  8  Bosw.  451). 

h.  The  grantor  of  premises  upon  which  rent  is  accruing,  but  is  not  due  at 
th^  time  of  the  grant,  is  not  in  respect  of  such  rent  an  aeeignor  of  a  chose  in 
action  (VanWeefden  y.  FauUon,  14  Barb.  654). 

etijui  assignor  of  a  thing  in  action  to  come  within  this  section  must  be  one 
who  makes  such  an  assignment  as  without  which  the  action  would  necessarilr 
haye  been  brought  in  his  name  (Hale  y.  Boardman,  27  Barb.  82 ;  Hudson  R  R 
Co.  y.  Lounsberry,  26  id.  597). 

d.  The  section  applies  not  only  to  the  case  of  a  voluntary  aad^nor,  but  also 
to  the  case  of  an  assignment  made  in  pursuance  of  law  or  by  direction  of  & 
court  or  officer  (Gardner  y.  Clark,  17  Barb.  588). 

e.  Repraoentative  of  a  deoeaaed  person. — Where  promissory  notes  payable 
to  a  foreign  executor  as  such,  are  indorsed  by  him  as  executor,  to  himself  in 
his  indiyidual  capacity,  and  he  sues  thereon  in  his  own  name,  he  is  not  to  be 
deemed  the  representative  of  a  deceased  person  so  as  to  exclude  the  defend- 
ant from  testimng  on  his  own  behalf  (Buekinghtun  v.  Andrews,  84  Barb.  434 ; 

12  Abb.  822). 

/.  A  party  sued  by  an  administrator  may  testify  to  a  conversation  heard  by 
him  between  the  decedent  and  a  third  person  (Simmons  v.  Sissom,  26  N.  Y 
264). 

^.  In  an  action  by  a  legatee  of  a  bond  against  the  obligor,  the  defendant 
may  be  examined  on  his  owii  behalf  to  prove  payments  in  the  life-time  of  the 
pUiIntiff's  testator  (WUdey  v.  WhUney,  25  How.  75 ;  and  see  Sehenek  v.  War- 
n&r,  87  Barb.  258). 

h,  A  guardian  in  socage,  an  heir  or  a  doweress,  is  not  a  representative  of 
the  decedent  within  the  meaning  of  this  section  (McCray  v.  McCray,  12  Abb. 

1  Gen.  T.  6  Dist;  see  Contra  Lee  v.  DiU,  16  Abb.  9,  Gen.  T.  1  Dist). 

i  The  bailee  for  hire  of  a  chattel,  when  sued  for  its  detention  by  a  third 
party,  may  be  a  witness  in  his  own  behalf,  although  the  biulor  be  dead  (Penny 
V.  Black,  6  Bosw.  50). 

j.  IflatropoUtan  p61ioe.-^A  subpoena  from  a  civil  court  cannot  be  served  on 
any  person  holding  offi<^  under  the  Metropolitan  Police  act,  while  such  per- 
son  18  actually  on  duty  (La^ys  1860,  p.  446,  §  84). 

k.  TirrtkmArttMncn  of  witneMOs  Biid  parties  on  oommiaaion.— The  examina- 
tion of  witnesses  and  parties  out  of  the  State,  on  commission,  is  provided  for, 

2  R  8.  898  to  897,  and  Code,  §  890.  The  material  parts  of  the  statute,  and 
the  dedsions  thereon,  are  given  below.  The  articles  of  the  revised  statutes 
relative  to  taking  testimony  out  of  the  State,  only  applied  to  actions  at  com- 
mon law ;  the  court  of  chancery  had  the  power,  independently  of  any  statute 
(Brown  v.  Soulhtoorth,  9  Paige,  851). 

*  Amended — Ses  Appenduc. 
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ceedings  in  surrogates'  courts  and  proceedings  for  the  sum- 
mary recovery 'of  the  possession  of  land,  may  be  examined  as 


a.  Commiaaioi],  In  what  oases— On  an  Issue.— When  an  issue  of  fiict  has 
been  joined  in  any  action  in  a  court  of  record,  and  it  appears,  on  the  applica- 
tion of  either  party,  that  any  witness  (or  party.  Brockway  v.  Stemton^  2  Sand. 
640;  1  Code  Rep.  128;  Faiiianka  v.  Trea&ni,  16  How.  187;  17  How.  258; 
B^fhw  V.  MaOory,  17  How.  427 ;  Block  v.  Haaa,  8  Abb.  835  ;  Stuke  v.  Andre. 
9  Abb.  420 ;  McCarty  y.  Edwards,  24  How.  286) ;  not  residing  within  the  State, 
is  material  in  the  prosecution  or  defence  of  such  action,  the  court  may,  upon 
such  terms  as  it  shall  think  proper,  award  a  commission  to  one  or  more  com- 
petent persons,  authorizing  them^  or  any  one  of  them,  to  examine  such  wit- 
ness [or  party]  on  oath,  upon  the  mterrogatories  annexed  to  such  commission, 
to  take  and  certify  the  depositions  of  such  witness,  and  to  return  the  same 
according  to  the  directions  giyen  with  such  conmiission. 

b.  On  assessment  of  damagesr  on  jadgment  for  want  of  an  answer.— A 
commission  may  issue  after  a  de&ult  for  want  of  an  answer,  and  ex  parte,  if 
the  defendant  has  not  served  notice  of  appearance  in  the  action  (Laws  1862 
ch.  875,  p.  628). 

0.  Supplementary  prooeediiigs,  &o.— A  commission  would  not,  prior  to  the 
amendment  of  1860.  be  allowed  in  proceedings  before  referees  under  a  special 
statute  (18  Wend.  464) ;  nor  in  supplementary  proceedings  (14  How.  52 ;  Mor- 
rea  V.  Hay,  15  Abb.  430 ;  S.  C.  24  How.  48). 

d.  Resident  witness. — A  commission  niaY  issue  to  a  non-resident  witness, 
though  his  domicile  be  withm  the  State  (1  Wend.  65). 

e.  In  the  discretion  of  the  court — It  is  in  the  discretion  of  the  court  to 
grant  or  refuse  the  commission  <4  Sand.  676 ;  8  Johns.  Cas.  137 ;  2  Sand.  688 ; 
3  Code  Rep.  20^) ;  and  if  the  opposite  par^  shows  any  reasonable  ground  for 
denying  the  motion,  the  court  will  order  the  party  applying  for  the  conmiis- 
sion to  disclose  by  affidavit  what  he  expects  to  prove  (8  (^e  Rep.  284),  and 
may  then,  in  its  discretion,  grsmt  the  rule  either  absolutely  or  condition- 

*  '"'Cow. 
such 


/.  In  Clayton  v.  Tarrington  (16  Abb.  273,  noU)  the  court  ordered  a  conmiis- 
sion on  condition  that  the  applicant  would  consent  that  the  witnesses  be  exam- 
ined and  cross-examined  orally.  In  Deshon  v.  Packwood  (16  Abb.  272,  note), 
Hoffinan  J.,  refused  to  mat  a  conmiission  with  a  direction  to  take  the  testi- 
mony orally  (see  8  BradB:  Surr.  Rep.  249). 

g.  On  a  motion. — When  there  shall  be  a  motion  or  other  proceeding  in  the 
supreme  court,  in  which  it  shall  be  necessary  for  either  party  to  have  the  de- 
position of  any  witness  who  shall  have  refUsed  voluntarily  to  make  his  depo- 
sition, the  court  may  direct  a  commision  to  be  issued  to  one  or  more  persons, 
inhabitants  of  the  county  in  which  such  witness  resides,  to  take  his  testimony. 
Such  witness  may  be  subpoenaed  to  attend  and  testify  before  such  commis- 
sioners, in  the  same  manner  as  before  referees,  and  with  the  like  effect ;  and 
obedience  to  such  subpoena  shall  be  enforceid  in  the  same  manner  (2  R.  S. 
554,  ^  24,  25 ;  and  see  ^  401,  post ;  and  ante,  746,  c).  Prior  to  the  amendment 
to  §  $)1  of  the  code  givmg  power  so  to  do,  a  party  to  the  action  could  not  be 
required  by  the  adverse  party  to  make  an  affldEtvit  or  deposition  to  be  used  on 
a  motion  (rdkner  v.  Adams,  22  How.  875). 

h.  After  a  person  has  made  a  voluntary  affidavit,  semble,  no  order  should  be 
made  for  his  oral  examination  (Byers  v.  mdges,  1  Hill,  646). 

i.  The  amendment  allowing  the  examination  of  a  witness  on  a  motion,  does 
not  repeal  the  law  of  1840.  A  witness  ordered  to  attend  and  be  examined 
may  be  punished  as  for  a  contempt  if  he  refuse  to  answer  oroper  questlonB 
iCla^k  V.  Brooks,  26  How.  254). 
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a  witnesd  on  his  own  behalf ^  €ft  in  befaatf  of  any  othor  partjr^ 
in  the  same  manner,  aofd  sabject  to  the  same  rules  of  examina* 
tion,  as  any  other  witnesses. 


«.  Co-d«fondant— One  of  three  defendants  saed  Jointly  in  an  action  on  con- 
tract, fiM^  (at  least  for  some  pnrposes)  be  a  competent  witness  fbr  his  co-de- 
fenduits ;  and,  therefore,  where  of  three  defendants  in  action  on  contract, 
only  two  defendants  appeared  and  answered,  held,  that  those  two  were  en- 
titled to  a  commission  to  examine  the  third  defendant  as  witness  {Shiitfdi  t. 
FHfUfon,  10  How.  286). 

b.  One  of  the  several  defendants  moved  for  a  commission  to  examine  his  co- 
defendant  oat  of  the  State  as  a  witness.  The  affidavit  in  support  of  the  mo- 
tion was  in  the  usual  form  to  obtain  a  commission  to  examine  a  foreign  wit- 
ness. It  did  not  disclose  the  nature  of  the  action,  nor  any  focts  to  show 
whether  or  hot  the  case  was  one  in  which  the  moving  defendant  could  exam- 
ine his  co-defendant  as  a  witness  on  the  trial.  The  court  denied  the  mo- 
tion (MernfiM  v.  Oooley,  4  How.  272;  and  see  7  Abb.  411 ;  8  tici  66;  14 
How.  77). 

e.  AAvene  partiea. — On  motion  by  the  defendant  to  examine  the  plaintiff 
as  a  witness,  the  latter  residing  in  the  State  of  Pennsylvania,  and  more  than 
one  hundred  miles  firom  the  city  of  New  York,  the  superior  court  said, 
*'  There  is  no  doubt  that  the  commission  ought  to  issue  in  this  case,"  and 
granted  the  motion  (Brookway  v.  StarUon,  1  Code  Rep.  128  ;  8  td.  206). 

h.  Who  may  iasae  commlssioa — Commissions  to  take  testimony  out  of 
the  State  may  be  granted  either  by  the  court  or,  if  the  action  be  in  the  su- 
preme court,  by  a  judge  at  chambers  or  county  Judge  of  the  county  in  which 
the  action  is  triable  (2R.  S.  894;  §  12). 

e.  A  commission  may  also  issue  out  of  the  marine  court  O^ws  of  1852,  p. 
648,  §  8),  and  the  district  courts  of  the  city  of  New  York  (Laws  of  1857,  cL 
844,gd0). 

/.  Motion  for  commisaion,  when  and  how  mada— The  motion  for  a 
commission  must  be  made  in  the  district  in  which  the  action  is  triable,  or  in 
the  county  acljoining  that  in  which  it  is  triable  {Sfurgess  v.  Weed^  18  How. 
180;  Nmeombe  v.  Beed,  14  id,  100;  Emin  v.  F<wvW«,  26  Barb.  127). 

g.  An  order  for  a  commission  taken  by  de&ult,  is  not  a  nullity  because  the 
motion  papers  do  not  disclose  the  name  of  the  county  in  which  the  action  is 
to  be  tried.  If  necessair  to  show  the  place  of  trial  it  can  only  be  to  show 
that  the  motion  is  made  in  th*e  proper  county  (Etackman  v.  Van  Inwagen^ 
1  Code  Rep.  N.  S.  80 ;  8.  C.  5  How.  867). 

h.  The  application  is  founded  on  an  affidavit,  stating  that  the  cause  is  at 
issue,  and  Uie  names  of  the  witnesses,  except  where  their  names  are  unknown 
(2  Hall,  502) ;  that  he  has  fully  and  fkirl  v  stated  the  case  to  counsel  (19  Wend. 
98) ;  and  that  the  witnesses  are  material,  as  the  party  is  advised  by  said  coun- 
sel after  such  statement  and  verily  believes,  and  are  without  the  State  (2 
Johns.  Cas.  68,  285 ;  1  Wend.  65 ;  7  Barb.  631).  And  if  the  defendant  makes 
the  application,  and  asks  for  a  stay  of  procedings  until  a  return  of  the  com- 
mission, but  not  otherwise  (9  Wend.  4^),  he  must  swear  to  merits  (1  Wend. 
27 ;  4  Hill,  534 ;  2  Johns.  Gas.  285). 

i  The  affidavit  may  be  made  by  the  attorney  (7  Wend.  513) ;  or  any  third 
person  cognizant  of  the  facts  (1  dow.  210) ;  and  when  made  by  the  attorney 
it  need  not  state  the  advice  of  counsel  as  to  the  materiality  of  tiie  witnesses 
7  Wend.  513).  The  agent  in  fttct  of  the  plaintiff,  acthig  under  a  letter  of  at- 
torney, may  make  the  affidavit  without  showing  any  excuse  why  it  is  not 
made  by  the  party  (1  Cow.  210;  2  Johna  Cas.  69 ;  Jchnton  v.  Lynch,  15  How. 
200).  The  fact  that  the  partj  applying  for  a  oommission  is  not  a  resident  or 
the  city  of  New  York,  and  is  absent  therefrom,  is  a  suffld^t  excuse  for  the 
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Provided)  however,  that  ^e  assignor  of  a  thing  in  action 
shall  not  be  examined  in  behalf  of  said  partj,  nor  shall  a  party 


makmg  the  affidavit  in  sopport  of  the  application  by  the  attorney  instead  of 
the  party  (Baton  y.  North,  7  Barb.  681 ;  JMa^  v.  Penee,  9  Abb.  289,  funU^ 
Where  no  laches  are  imputable  to  a  party  applying  for  a  commision,  and 
there  is  nothing  to  cast  suspicion  upon  the  implication,  he  is  not  bound  to 
state  what  he  expects  to  prove  by  me  witness  whose  testimony  he  seeks  to 
procure.    (Id.) 

The  notice  of  motion  should  contain  the  names  of  the  proposed  commis- 
sioners. 

<L  The  court  will  not  entertain  the  motion  after  application  therefor  has 
been  made  to  a  Judge  and  has  been  denied  (AUen  v.  Oum,  12  Wend.  202). 

b.  If  the  motion  is  made  by  the  i^aintifl;  it  should  be  made  as  soon  after 
issue  Joined  as  practicable  (7  Wend.  518);  and  whep  by  the  defendant,  it 
should  be  made  before  notice  of  trial ;  oUierwise  he  must  pav  costs  to  that 
time  (1  Johns.  Oas.  891),  unless  it  appear  that  he  has  used  aue  diligence  (1 
Wend.  288 ;  8  C!ode  Bep.  150 ;  BrokiM  v.  Bridgman,  6  How.  114). 

e.  If  the  ionafldei  of  the  application  is  doubtfhl,  the  commission  will  not 
be  ordered  on  the  common  affidavit  (8  Johns.  Gas.  187 ;  7  Wend.  514). 

d  8tay  of  prooeodinga— The  defendant  mav  obtain  a  stay  of  proceedinos, 
to  enable  him  to  move  for  a  commission,  and  he  has  twenty  days  after  the 
cause  is  at  issue  to  move  for  a  commission  with  a  stay  (1  Sand.  717 ;  1  Code 
Hep.  96).  By  rule  96  of  the  Common  Pleas  rules  of  1840,  an  application  for 
a  commission  is  required  to  be  made  within  ten  days  after  issue  is  Joined  or 
a  stay  will  not  be  ^^nted. 

e.  A  commission  with  a  stay  will  not  be  reftised  upon  affidavit  that  the  wit- 
nesses named  are  incompetent,  but  the  court  will  leave  the  question  as  to  their 
competency  to  be  determ'med  at  the  trial  (11  Johns.  200). 

^.  The  court  will  usually  stay  the  proceedings  until  the  return  of  the  com- 
mierion.  The  |;rantin^  a  stav  is  in  the  discretion  of  the  court  or  judge  to 
whom  the  apphcation  is  maae,  and  the  court  will  not  review  the  exercise  of 
each  discretion ;  but  perhaps  the  court  would  review  an  order  reftising  to  stay 
proceedings  until  the  return  of  a  commission  (rAo^^s^^  v.  Benrutt,  MST) 

g.  The  order  for  a  commlsision  is  not,  per  se,  a  stay  of  proceedings  (7  Wend. 

A.  If  a  stay  of  proceedings  has  been  granted  with  the  commission,  the  party 
obtaining  it  must  use  all  mligence  to  have  it  returned  within  a  reasonable 
time. 

I.  If  Issued  by  the  plaintiff,  the  defendant,  after  the  expiration  of  a 
reasonable  time,  may  move  the  court  for  judgment,  as  in  case  of  non-suit, 
and  compel  the  plaintiff  to  stipulate  (1  Caines  R.  517 ;  28  Wend.  38 ;  2  Caines 
R47). 

j.  Where  the  commission  has  been  issued  by  the  defendant,  or  where  both 
parties  have  johied  in  it  (2  Johns.  Cas.  70 ;  1  Caines  R  115,  508),  the  plaintiff, 
after  the  lapse  of  a  reasonable  time,  may  move  for  leave  to  proceed  to  trial 
notwithstanding  the  commission  (23  Wend.  88 ;  2  Sand.  690 ;  8  Code  Rep.  202). 
It  may  be  resisted  by  the  defendant  on  the  groimd,  that  the  delay,  of  returning 
the  commission  has  been  occasioned  by  the  plaintiff  (2  Johns.  196  ;  2  Caines 
R47). 

k.  If  the  plaintiff  have  leave  to  proceed,  and  proceeds  to  trial,  the  defendant 
may  apply  at  the  circuit  to  put  off  the  trial  (1  Caines  R.  508,  note ;  2  i5.  46 ; 
2  Sand.  ^;  8  Code  Rep.  202;  18  Wend  657).  If,  without  leave  of  the 
court,  the  plaintiff  go  to  trial,  and  the  defendant  appear  and  examine  wit- 
nesses, it  is  a  waiver  of  the  commission  (1  Caines  R  78). 

I.  Where  sufficient  tune  has  elapsed  prima  faeU  to  have  the  return  ot  a 
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to  an  action  be  examined  in  his  own  behalf  in  respect  to  anj 
transaction  or  communication  had  personally  bj  said  assignor, 

commission  issaed  with  a  stay  of  proceedings,  the  stay  will  be  vacated  on 
motion  of  the  adverse  party ;  and  on  the  cause  being  called  for  trial,  the  party 
taking  the  commission  must  establish  the  grounds  for  a  fhrther  st^  if  there 
be  any,  for  the  return  of  the  commission  (vbsi  y.  Fieldm^  2  Sand.  690). 

a.  CommiasionerB.— The  adverse  parW  may  object  to  the  oommisBioners 
named  in  the  moving  papers  (3  Johns.  251 ;  2  Wend,  62). 

b.  The  commission  to  examine  a  witness  in  a  foreign  state  or  county  may 
be  directed  to  a  resident  of  fliis  State  (S  Gaines*  R.  105). 

e.  Interrogatories  and  directions  for  return  of  oommlfwrion. — Interrog- 
atories are  to  be  annexed  to  the  commission ;  they  must  be  signed  by  counsS, 
and  settled  before  a  justice  of  the  court  (2  R  S.  ^4,  §  14).  A  county  jud 
has  no  power  to  settle  interrogatories  in  an  action  in  the  supreme  court  (i 
V.  Voorhies,  26  Barb.  127). 

d.  To  procure  the  settlement,  serve  a  copy  of  the  interrogatories,  and  a  no- 
tice (of  four  days)  of  the  time  and  place  at  which  they  will  be  presented  for 
settlement,  on  the  opposite  attorney.  The  opposite  party  may  propose  cross- 
interrogatories,  a  copy  of  which  must  be  served  two  days  before  the  time  of 
settlement  of  the  interrogatories  (See  l.Edw.  Ch.  R  C49). 

e.  Where  parties  Join  in  a  commission  they  should  deliver  their  interroga- 
tories simultaneously  (Bruth  v.  Vanderburgh,  1  Edw.  Ch.  R  649). 

/'.  At  the  time  of  settlement  either  party  may  except  to  the  interrogatories 
the  other,  and  the  iudge  will  decide  on  the  exception.  If  an  interrogatory 
is  allowed  to  pasis  wiuout  exception,  the  answer  to  such  interro^tory  cannot 
be  objected  to  at  the  trial,  as  incompetent  evidence,  provided  it  be  fUiiy 
within  the  scope  of  the  mterrogatory  (6  Cow.  404 ;  2  Wend.  65.  71,  eonbrt!^ 
Further  questions  may  also  be  proposed,  and  if  allowed,  inserted  among  the 
interrogatoriea 

g.  The  settlement  of  interrogatories  is  equivalent  to  passine  upon  questions 
propounded  to  a  witness  when  caUed  to  testify  at  the  trial  (MaeaonMr,  Gar- 
rison, 2  Hilton,  510). 

h.  In  settlhig  the  interrogatories  the  Judge  will,  if  required,  disallow  sndi 
as  there  is  reasonable  ground  to  suppose  do  not  relate  to  the  issues  to  be  tried 
(Maodonald  v.  Garrison,  2  Hilton,  510;  9  Abb.  179;  BUnsdeU  v.  Bcwmond,  9 
Abb.  178,  note). 

i.  The  interrogatories  being  settled  and  enffroesed,  the  judge  endorses  his 
allowance,  and  directs  the  manner  in  which  the  commission,  with  the  inter- 
rogatories annexed,  shall  be  returned  (2  R  S.  894,  §g  14, 15). 

j.  In  the  supreme  court,  the  direction  usually  is,  that  it  be  returned  by 
mail,  addressed  to  the  derk  of  the  county  in  which  the  trial  is  to  be  had,  des- 
ignating the  name  and  residence  of  such  clerk  (2  Hill,  502). 

k.  Where  the  place  of  trial  of  an  action  was  changed,  and  a  commission 
was  afterwards  issued  and  was  directed  to  be  returned  to  the  cleric  of  the 
county  originally  named  in  the  complaint  as  the  place  of  trial,  instead  of 
the  clerk  of  the  coimty  to  which  the  trial  was  changed,  it  was  held,  that 
as  it  did  not  appear  but  that  the  place  of  trial  was  chan^^  merelv  for  the 
convenience  of  witnesses,  the  diroction  was  proper  {IVhUney  v.  frf^nkoop,  4 
Abb.  870). 

C  Form  of  oommlfwrion. — To  the  commission  should  be  annexed  a  copy  of 
the  fflxteenth  section  of  article  2,  title  iii.,  chap,  vil,  part  iiL,  of  the  revised 
statutes  (which  contain  instructions  to  the  commissioners  for  executing  the 
commision),  together  with  any  other  particular  directions  that  special  dn;um- 
stances  may  render  necessary  (Smith  v.  BandaU,  8  Hill,  895).  This  provision  is 
directory  .only,  if  the  body  of  the  commission  contain  the  direction,  although 
no  directions  are  endorsed,  it  is  sufficient  (BaU  v.  Barton,  25  Barb.  274).   These 
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or  said  party,  respectively,   with  a  deceased  person,   against 
parties  who  are  the  executors,   administrators,  heirs-at-law, 

frovisions  do  not  apply  to  commissions  lasaed  by  justices  of  the  peace.  (Id.) 
f  the  commission  be  correctly  executed,  the  court  will  presume  that  a  copv 
of  the  said  rixteenth  section  was  annexed,  until  the  contrary  is  shown  (1  Hill, 
249).  The  direction  as  to  the  manner  of  returning  a  commission  must  be 
signed  by  the  officer  settling  the  interrogatories,  or  the  deposition  cannot  be 
read  in  evidence  {Orawford  y.  Lopery  25  Barb.  449). 

a.  If  any  deeds  or  writings  are  to  be  proved,  they,  or  copies  thereof,  should 
be  annexed  to  the  interrogatories,  for  the  purpose  of  reference,  description,  * 
and  identification,  producmg  the  original  on  the  examination  of  the  witness. 
It  is  not  indispensable  that  the  original  be  annexed  to  the  interrogatories 
{Oommemal  ffk  of  Pti.  Y.  UmonffkofN,  F.,  1  Keman,  203).  Nor  has  the 
court  the  power  to  order  the  original  instrument  to  be  annexed  to  the  com- 
mission {Builer  V.  Lee,  82  Barb.  75 ;  19  How.  384): 

h.  Where  by  mistake  the  name  of  0.  instead  of  E.  was  inserted  in  the  cap- 
tion of  the  commission,  the  name  of  E.  being  on  the  commission  and  the  com- 
mission being  executed  by  E.,  held  the  error  might  be  disregarded  {HaU  v. 
BarUm,  25  Barb.  274). 

c.  Further  instructions  are  contained  in  the  printed  forms  of  commissionB 
sold  by  Uie  law  stationers. 

d.  The  witnesses  to  be  examined  should  be  named  m  the  commisdon ;  and 
this  is  a  rule  which  is  only  departed  from  under  very  special  circumstances, 
and  never  when^  by  reasonable  diligence,  the  names  of  the  witnesses  can  be 
ascertained  (WrtgM  v.  Jemt/p,  3  Duer,  642).  Where,  by  mistake,  a  witness  in- 
tended to  be  examined  was  not  rightly  named  in  the  commission,  but  the 
commissioners,  notwithstanding  such  mistake,  examined  the  witness, — ^held 
that  the  deposition  was  extrajudicial,  and  could  not  be  read  in  evidence 
{Brown  v.  Southworih,  9  Paige,  352). 

6.  The  commission  should  be  sealed  with  the  seal  of  the  court  out  of  which 
it  issued ;  and  if  not  so  sealed  it  is  defective  ( Whitney  v.  Wjmkoop,  4  Abb.  370 ; 
Tracy  v.  Suydam,  30  Barb.  110) ;  and  a  nullity  {Pbrd  v.  WiOiamSy  24  N.  Y.  359). 

/.  The  court  will  not  depart  from  the  usual  method  of  issuing  commissions 
to  take  testimony  in  foreign  countries,  unless  important  advantages  to  be 
gained  by  some  other  mode  are  shown  (3  Bradf.  Burr.  R.  249).  Bee  ante, 
p.  757,/. 

g.  The  ezeontion  and  return  of  the  commiBsion. — ^Want  of  dili^nce  on 
the  part  of  a  plaintiff  in  obtaining  a  return  to  a  commission  entitles  the 
defendant  to  move  for  a  non-suit  {Ooles  v.  Thompson,  Col.  &  C.  Cas.  830) ;  see 
ante,  p.  759, 1 

A.  The  court  will  intend  that  the  oath  was  publicly  administered  when  the 
commissioners  certify  that  they  administered  the  oath ;  and  such  oath  will  be 
deemed  to  apply  to  the  interrogatories  on  both  sides  (23  Wend.  38) ;  and  it 
need  not  appear  by  the  return  that  the  oath  was  publicly  administered  (1  HUl, 
249).  And  a  deposition  has  been  received  in  evidence,  although  the  oath  to 
the  witness  was  not  administered  by  the  commissioners,  it  appearing  that 
they  were  prohibited  fix>m  administering  it,  and  that  it  was,  in  tact,  adminis- 
tered by  the  local  authorities  (6  Wend.  476).  But  where  it  appeared  by  the 
return  that  the  witnesses  had  been  sworn  "  to  make  true  answers  to  the  in- 
terrogatories read  to  them,*'  instead  of  being  sworn  "to  tell  the  truth,  the 
whole  truUi,  and  nothing  but  the  truth,'*  as  tne  statute'  rec^uires,  it  was  held 
that  the  oath  administered  was  insufficient,  and  the  testimony  taken  under 
the  commission  not  properly  receivable  in  evidence  (WMtney  v.  Wynkoop,  4 
Abb.  870). 

i  The  absence  of  the  return  which  the  statute  requires  the  commissioner 
to  indorse  upon  the  commission,  though  it  may  be  a  good  reason  for  not  a\- 
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next  of  kin,  or  assignees  of  saoh  deceased  pecson,  where  thej 
have  acquired  title  to  the  cause  of  action  immediately  from 


lowing  the  deposition  to  be  read  on  the  trlaL  is  not  ground  for  sappressing 
the  deposition  npon  motion.  Whether  the  defect  may  be  cured  by  sending 
back  Uie  oommisdon  to  the  conunissioner  to  amend  his  return,  query  ? 
(Creamer  v.  Jack9on^  4  Abb.  418). 

a.  It  is  immaterial  in  whose  handwriting  the  depositions  are ;  the  commis- 
sioners may  employ  a  clerk  (3  Peters,  8),  ^though  they  are  not  bound  to  do 
so  (3  Har.  &  Johni  443). 

h.  On  the  execution  of  a  commission,  the  parties  have  a  right  to  appear 
by  counsel  (Union B*k qf  8andu8kif  y.  Tarrey, 2  Abb.  209 ;  and  see  8  Blackf 

c  Cross-interrogatories  cannot  be  withdrawn  on  the  execution  of  the  com- 
mission, unless  by  consent  of  the  adverse  party.    (Id.) 

d,  Eadi  interrogatory  must  be  answered  specifically ;  and  it  is  not  sufficient 
to  say,  **  I  have  given  an  answer  to  this  interrogatory  in  my  answer  to  tiie  — 
interrogatory  "  (WiOtes  v.  WMi,  2  Code  Rep.  64 ;  Union  B'k  of  Sandudeif  v. 
Tbmn^,  2  Abb.  269 ;  5  Duer,  626).  Subsequently  it  was  held  that  it  is  not  a 
valid  objection  that  cross-interrogatories  in  a  commission,  ofibred  in  evidence, 
are  not  all  answered,  where  it  appears  that  some  of  them,  in  whole  <Nr  in  part, 
are  answered  by  reference  to  previous  answers,  the  latter  being  foil  and  ex- 
plicit (McOar^  v.  Bdiocurds,  24  How.  287). 

e.  Under  a  commission  for  the  examination  of  a  foreign  witness  who  cannot 
speak  En^ish,  the  deposition  must  nevertheless  be  taken  in  Bnglish,  by  means 
of  an  interpreter  (Beimore  v.  Anderson,  2  Cox  Chan.  Oas.  288). 

/  A  deed  or  other  exhibit,  proved  under  a  commission,  must  be  annexed  to 
and  returned  with  the  commission  (20  Johns.  861).  Except  it  be  in  the  cus- 
tody of  the  law ;  then  a  copy  is  sufficient,  and  the  exhibit  may  be  produced 
on  the  trial,  separate  fVom  the  commission  (6  Cow.  144).  And  where  notes 
offered  in  evidence  as  proved  by  a  witness  examined  on  commission,  were  at- 
tached to  and  returned  with  his  depositiixi,  were  marked  A.  and  B.,  and  had 
the  names  of  the  witness  and  the  commissioners  written  upon  them,  and  the 
witness  in  the  deposition  described  the  notes,  to  which  he  testified  by  dates, 
amounts,  &c.,  corresponding  with  those  of  the  notes  offered,  and  stated  they 
were  produced  to  him  on  his  examination,  marked  A.  and  B.,  and  that  he 
wrote  his  name  upon  them,  and  the  commissioners  in  their  return  certified 
that  the  notes  attached  to  the  deposition  were  produced  to  the  witness  on  his 
examination,  and  he  signed  his  name  thereon  in  their  presence, — held  that 
the  notes  offered  in  evidence  were  suffidentl  v  identified  as  those  t^tified  to  by 
the  witness  (BrwmskUl  v.  JameSy  1  Keman,  294).  Witnesses  may  be  examined 
under  a  commission  in  respect  to  an  original  paper,  by  annexing  a  copy 
thereof  to  the  interrogatories,  and  ]^roducme  the  original  upon  the  examina- 
tion and  having  it  identified  by  the  witness.  The  ori^al  need  not  be  annexed 
to  the  interrogatories  (Ckmm.  Bk  of  Pmn.  v.  Uni(m  Bk  of  N,  F.,  19  Barb.  892 ; 
aff»d  11  N.  Y.  203). 

g.  Where  an  exhibit  proved  before  a  commissioner  was  a  bill  of  sale  exe- 
cuted by  J.  M.  and  wife,  and  the  commissioner  certified  that  the  same  was  pro- 
duced and  shown  to  the  said  J.  M.,  a  witness  sworn  and  examined,  and  by  him 
deposed  unto,-— held  the  certificate  was  sufficient  (HaU  v.  Barton^  25  Barb. 
274). 

A.  Where  the  return  was  written  on  the  deposition,  and  the  deposiUon,  com- 
misfflon,  &c,  were  all  annexed  together  in  such  a  manner  that  the  return 
could  not  be  separated  lirom  the  commission  and  the  evidence,— held  a  sub 
stantial  compliance  with  the  statute  (HaU  v.  Barton,  25  Barb.  274 ;  MeOUani 
V.  Edioards,  27  id.  289).  And  hi  PendOl  v.  Coon  (20  N.  Y.  184),  the  court  of 
appeals  held  that  the  return  need  not  be  indorsed  on  the  commission  itself^ 
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said  deceased  person,  or  ha^e  been  sued  as  sach  executors,  ad- 
ministrators, heirs^at-law,  next  of  kin,  or  assignees. 


nor  upon  a  paper  coDtaining  the  depositions  annexed  or  any  part  thereof ; 
Imt  thaX  wbere  it  is  neoesearf  by  reason  of  the  paper  contaimng  the  deposi* 
lions  li^ng  filled  thereby,  to  annex  an  additional  sheet  of  pap^,  the  return 
may  be  upon  sach  additional  sheet  {PendeU  y.  Ooon,  20  N.  Y.  1S4). 

a.  The  deposition  of  a  witness  examined  on  interrogatories  is  admissible, 
althoiufh  it  appears  on  his  examination  he  referred  to  papers  whidi  he 
refos^  to  allow  the  commissioner  to  see  (SteinkeUer  y.  Newton,  2  M.  &  Rob. 
873). 

b,  Thes^natore  of  a  commissioner  will  be  jndicially  noticed,  though  his 
name  be  not  written  at  length  (1  Hill,  249).  The  annexmg  the  pap^s  together 
by  wsfers  is  sufficient  A  Uife  and  seal  are  not  necessary,  (lb.)  When  a  com- 
miflrion  is  directed  to  two,  either  or  both  of  whcmi  being  authorized  thereby 
to  execute  it,  and  the  return  is  by  only  one  of  them,  it  will  be  presumed  that 
he  akoe  was  present  at  its  execution,    (lb.) 

c  It  will  be  presumed  that  the  commis^ner  who  took  the  testimony 
closed  and  sealed  the  package  himself,  and  that  he  discharged  his  duty  by 
doing  1^  those  things  m  the  execution  of  the  commission  which  he  is  not 
bound  to  certiQr  specifically  as  done.  And  when  the  manner  of  the  return  is 
proflded  for  by  stipulation,  it  will  be  no  objection  to  the  reading  of  the  depo- 
sitions, that  the  directicMi  on  the  return  does  not  specify  the  clerk's  residence. 
(Id.) 

d.  It  cannot,  howeyer,  be  urged  on  the  trial  as  an  objection,  that  the  depo- 
ntlons  were  not  depodted  in  the  postoffloe  immediately  after  they  w^ie  Uiken 
(28  Wend.  88). 

e.  Although  there  be  nothing  oii  the  enyelope,  or  elsewhere,  showing  that 
the  commission  was  deposit^  as  required  by  the  statute,  or  that  it  was  re- 
turned by  mail,  it  will  be  presumed  that  the  commission  was  so  deposited  and 
returned  (HaU  y.  Barton,  25  Barb.  274). 

/.  If  the  packet  containing  the  commission  and  return  be  transmitted' by 
mail,  the  clerk  to  whom  it  is  addressed  must  receive  it  from  the  post-office, 
and  open  and  file  it  in  his  office.  If  deliyered  to  an  agent,  he  must  deliyer  the 
packet  to  the  clerk  to  whom  it  is  dirtected,  or  to  one  of  the  judses  of  the 
court,  who  will  receiye  and  open  it  on  the  agent  making  affidavit  that  he 
received  it  firom  the  hands  of  one  of  the  commissioners,  and  that.it  has  not 
been  opened  or  altered  since  he  received  it 

g.  If  the  agent  be  dead,  or  from  sickness  or  other  casualty  be  unable  to  de- 
liver such  packet  perscmally,  it  may  be  received  by  the  clerk  or  judge  fix>m 
the  hands  of  any  other  person,  upon  such  person  making  affidavit  that  he  re- 
ceived the  same  from  the  agent,  that  the  agent  is  dead,  or  otherwise  unable  to 
deliver  it,  that  it  has  not  not  been  opened  or  altered  since  such  person  received 
it,  and  that  he  believes  it  has  not  been  opened  or  altered  since  it  came  from 
the  hands  of  the  commissioners. 

A.  Where  a  commission  is  returned  by  an  agent,  his  affidavit  as  prescribed 
by  statute,  that  he  received  it  from  the  hands  of  the  commissioner^  and  that 
it  has  not  been  opened  or  altered  since  be  received  it,  is  indispensable, 
unless  waived  by  consent  A  commission  returned  by  express  and  unaccom- 
panied by  such  affidavit  is  inadmissable,  although  that  method  of  retum- 
mg  it  was  expressly  authorized  by  the  commission  (Dtomelle  v.  Eowland,  1 
Abb.  87). 

i.  The  clerk  or  judge  receiving  and  opening  theAsommission,  must  immedi- 
ately file  the  same  in  the  office  of  the  clerk  of  the  court  from  which  it  issued,  or, 
if  the  action  be  pending  in  the  supreme  court,  in  the  office  of  the  clerk  of  the 
county  in  which  the  action  is  triable  (20  Johns.  857). 

j.  The, parties,  or  their  attorneys,  may  agree  in  writing  on  the  manner. in 
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But  where  such  executors,  administrators,  heirs-at-law,  next 
of  kin,  or  assignees  shall  be  examined  on  their  own  behalf  in 


which  the  commission  shall  be  returned ;  and  on  filing  such  c^p^ement  in  the 
clerk's  office,  the  attorney  for  the  party  suing  out  the  commission  may  endorse 
on  it  a  direction  according  to  such  Agreement,  and  the  commission  Bhall  be 
returned  accordingly. 

a.  Where  the  direction  as  to  the  return  of  a  commission  required  it  to  be 
inclosed  in  a  wrapper  and  deposited  in  the  post-office  at  Toronto  by  the  com- 
missioners, directed  to  W.  B.,  Buffalo,  and  a  certificate  thereof  indorsed 
upon  the  wrapper  by  the  commissioners,  and  the  commission  was  received 
fh>m  the  post-office  at  Buffalo,  poet-marked  **  Toronto,"— held,  that  it  was  not 
requisite  that  the  certificate  on  the  wrapper  should  state  that  the  com- 
mission was  deposited  in  the  post-office  by  the  commissioners  (BnimskiU  ▼ 
JameSy  1  Keman,  294).  In  the  foregoing  case  the  certificate  was,  ''  We  cer 
tity  that  within  is  contained  the  commission,  interrogatories,  exhibits,  deposi- 
tions, and  the  examinations,  taken  before  us  in  a  certaui  suit  where  Thomas 
Brumskill  is  plaintiff  and  William  L  James,  joined  in  this  action  with  Eliza 
Eaglesum,  is  defendant." 

b.  The  conmiission,  return,  depositions,  and  exhibits  annexed,  are  required 
to  be  kept  on  file  in  the  office  of  the  clerk  to  whom  they  were  addressed  (un- 
less otherwise  directed  by  a  special  order  of  the  court),  when  they  are  to  be  at 
all  times  open  to  the  inspection  of  the  parties,  who  are  entitled  to  copies  on 
payment  of  the  fees  allowed  by  law. 

e.  On  the  trial  of  the  cause,  the  examination  and  depositions  taken  under 
the  commission  (or  an  exemplificatioli  thereof,  where  the  originals  are  filed 
in  any  other  county  than  that  in  which  the  cause  is  tried),  may  be  offered  and 
used  m  evidence  by  either  party. 

d.  Every  objection  to  the  competency  or  credibility  of  a  witness  so  exam- 
ined, or  to  the  competency  or  relevancy  of  any  question  put  to  him,  or  of  any 
answer  given  by  him,  may  be  made  in  the  same  manner  and  with  the 
like  effect  as  if  the  witness  were  personally  examined  at  the  trial  The 
objection  to  an  interrogatory  annexed  to  a  coi^mission,  on  the  ground  of 
its  being  leading,  may  be  made  when  the  answer  of  the  witness  is  proposed 
to  be  read  in  e^dence ;  especiallv  when  the  interrogatories  are  annexed  under 
a  stipulation  expressly  saving  all  l^gal  exceptions  {Fleming  v.  Hottenbaek^  7 
Barb.  271).  And  generally  it  is  in  time  to  take  exceptions  to  interrogatories 
when  the  answers  are  offered  in  evidence  on  the  trial  (2  Wend.  65,  71 ;  6 
Cow.^)4, 416,  eemtra).  But  the  statute  provision  reserving  to  the  parties  every 
objection  to  the  competency  or  relevancy  of  any  question  put  to  or  answer 
given  by  a  witness  examined  upon  commission,  is  not  applicable  to  a  case  in 
which  the  parties  have  stipulated  upon  the  objections  which  are  reserved 
and  thus  by  implication  waiving  all  others  {Mam  v.  Oloyes,  11  Barb.  101 ;  and 
see  Oope  v.  Sibliy,  12  Barb.  521). 

e.  "  Where  depositions  taken  on  a  commission  are  offered  to  be  read  on  the 
trial,  and  the  opposite  party  objects  to  them  on  the  ground  that  the  interroga- 
tories are  leading,  the  Question  whether  the  interrogatories  and  the  answers 
thereto  are  admissible  is  one  addressed  to  the  discretion  of  the  court  {Oope  v. 
Sibley,  12  Barb.  621 ;  disapproving  WiHiarM  v.  Eldridge,  1  Hill,  249 ;  and  see 
HaU  V.  BarUm,  25  Barb.  274). 

^.  Where  the  attorneys  indorsed  on  the  interrogatories :  '^  It  is  stipulated 
that  the  within  interrogatories  and  cross-interrogatories  are  agreed  upon,  and 
that  these  stipulation,  have  the  same  affect  as  the  allowance  of  a  Judge,  reserv- 
ing all  l^gal  rights,"  held,  that  on  the  trial  neither  party  could  object  to  the 
reading  of  depositions  on  the  ground  that  the  interrogatories  were  leading 
(Oope  V.  Bitiey,  12  Barb.  521 ;  and  see  Morse  v.  Olayee,  11  Barb.  101). 

g.  When  a  commission  has  been  returned  and  opened,  so  that  Its  contents 
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regard  to  any  conversation  or  transaction  had  between  the 
deceased  person  and  said  assignor,  or  said  party,  respectiyely. 


might,  with  reaBonable  dfiigence,  have  been  known  to  the  parties  before  the 
trial  of  the  cause,  a  motion  for  the  suppression  or  re-execution  of  the  commis- 
sion on  the  ground  of  its  irregular  or  defettive  execution,  must  be  made  at 
chambers,  and  will  not  be  entertained  by  the  judge  on  the  trial  The  objec- 
tions on  the  trial  are  limited  to  the  competency  of  the  witnesses  or  the  admissi- 
bility of  their  testimony."  This  was  pronounced  as  the  rule  of  practice  in  the 
superior  court  (See  2  Abb.  271 ;  and  see  Sheldon  y.  Wood,  2  Bosw.  269). 

a.  A  motion  at  the  trial  to  suppress  the  whole  of  a  deposition  on  the  ground 
that  some  of  the  interrogatories  and  part«  of  the  depo^tion  are  improper, 
should  be  denied  (Commercial  Bank  of  Pmn.  v.  Union  Bank  of  New  fork,  19 
Barb.  391 ;  1  Kernan,  203V  If  any  part  of  a  deposition  is  competent,  the  ob- 
jection should  be  coDflDed  to  that  part  which  is  not  so.    (Ih.) 

6.  If  a  direct  interrogatory  and  the  answer  of  the  witness  to  it,  are  properly 
excluded  by  the  court,  cross-interrogatories  and  the  answers  thereto,  whid^ 
are  dependent  upon  the  direct  interrogatory,  should  also  be  excluded  {Flem- 
vng  V.  ffoUenback,  7  Barb.  271). 

e.  An  answer  not  responsive  to  an  interrogatory,  may  be  objected  to  by 
either  ^rty  on  the  trial  and  will  thereupon  be  excluded  (Lansing  y.  Goiey,  13 
Abb.  272).  But  under  the  general  interrogatory,  requiring  a  witness  to  state 
any  thing  known  to  him  material  to  the  issue  or  to  the  benefit  of  the  party 
putting  me  interrogatory  the  witness  may  state  a  fact  material  to  the  issue, 
though  it  be  to  the  detriment  of  such  party  ( Van  Neu  v.  Buth,  14  Abb.  83). 

d.  Where  pertinent  evidence  is  given  in'  answer  to  the  general  interroga- 
tory to  which  the  attention  of  the  opposing  counsel  was  not  called  bv  the 

'  others,  if  he  desires  to  cross-examine  the  witness  as  to  such  evidence,  he  should 
apply  to  the  court  for  relief  before  the  trial.  It  is  not  a  ground  for  suppress- 
ing the  whole  deposition  on  the  trial.  If  any  part  of  the  evidence  so  given  is 
incompetent  or  impertinent,  such  part  may  be  excluded.  The  refusal  to  sup- 
press the  deposition  of  a  witness  at  the  trial,  where  it  was  proved  that  the  at- 
torney of  the  party  examining  him,  at  the  request  of  the  witness,  and  before 
he  was  sworn,  wrote  down  for  him  at  his  dictation  the  substance  of  what  he 
afterwards  testified  to  in  answer  to  the  interrogatories,  is  not  error ;  it  goes  to 
the  credibility  of  the  evidence.  If  the  witness  was  imposed  upon,  or  any  fact 
was  misstated,  colored,  or  concealed,  the  court,  on  motion  for  that  purpose 
might  set  aside  the  deposition  and  order  the  commission  to  be  executed  anew, 
or  grant  other  approriate  relief  (iWd). 

e.  Where,  on  the  return  of  a  commission,  it  does  not  appear  that  the  last 
general  cross-interrogatory  was  put  to  and  answered  by  the  witness,  the  depo- 
sitions cannot,  in  general,  be  read  in  evidence  (4  Wash.  C.  G.  Rep.  324 ;  25 
Wend.  259). 

f.  Upon  the  depo^tion  of  a  witness  taken  on  commission  being  offered  in 
evidence  at  the  trial,  the  defendants  objected  on  the  eround  that  two  cross- 
interrogatories,  one  embracing  nineteen  questions  and  the  other  five,  were 
unanswered  in  part,  but  in  what  respect  they  were  unanswered  was  not  spe- 
cifically stated.  After  the  dep^ition  had  been  received  and  read,  the  same 
objection  was  renewed  and  exception  taken.  Hdd,  that  it  would  be  an  un- 
justifiable exercise  of  discretion  to  suppress  the  entire  deposition  upon  such  a 
vague  and  indefinite  objection,  and  that  the  refusal  to  do  so  was  no  ground 
for  a  new  trial.  It  is  only  when  the  officer  neglects  to  put  the  interro^tories 
as  settled,  or  when  the  witness  refuses  to  answer,  that  the  deposition  will  be 
suppressed  on  the  ground  of  the  commission  having  been  imperfectly  execu- 
ted. Where  a  witness  has  not  been  impeached,  nor  any  foundation  laid  for  his 
impeachment,  by  showing  contradictoiy  statements  miule  by  him  as  to  a  ma- 
tenal  fiict,  and  he  has  not  been  interrogated  as  to  what  he  said  in  a  particular 
conversation,  proof  of  declarations  made  by  him  on  that  occasion,  in  the  ab- 
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then  the  said  assignor  or  the  said  partj  may  be  examined  in 
regard  to  such  conversation  or  transaction,  but  not  in  regard 
to  any  new  matter. 


scnce  of  the  party  by  whom  he  is  called,  canaot  be  recdved  ( VaUan  v.  Nai 
Loan  Fund  Life  Assur.  Soe.,  22  Barb.  9 ;  approved  20  N.  Y.  84).  Wliese  the 
taking  of  a  deposition  haying  been  commenced,  it  was  adjourned  after  (bar 
or  five  interrogatories  were  answered,  upon  the  witness  refbung  to  answer 
fbrther  becaose  of  vertigo  and  consequent  confusion  of  mind ;  and  subse- 
quently the  witness  appeared  again  with  his  counsel,  and  the  examination  be- 
ing-commenced from  the  beginning,  the  witness  read  his  answers  from  a  paper 
he  brought,  which  had  been  prepared  bv  himself  and  counsel,  and  was  in  his 
counsel^  hand- writing,— M(2,  upon  motion,  thai  the  deposition  must  be  sup- 
pressed. It  teems  that  in  such  a  case  the  answers  taken  upon  the  first  exam- 
ination should  not  have  been  disregarded  by  the  commissioner,  but  that  the 
proceedings  should  have  been  stat^  b;^  him  as  they*  took  place,  and  both  ex- 
aminations should  have  been  included  in  the  deposition  returned  (Oreamar  v. 
Jackson,  4  Abb.  418). 

a.  If  a  witness,  after  being  examined  on  a  commission,  should  come  into  the 
State,  he  may  be  examined  on  the  trial  (17  Johns.  845). 

h.  Second  cnmmlarion.— The  court  will  sometimes  allow  a  second  commis- 
sion to  issue  (17  Johns.  848 ;  2  Games  R.  47, 258;  lib.  845;  Sib.  821;  2  Sand. 
689,690). 

6,  After  the  testimony  of  a  witness  has  been  taken  upon  a  commission,  and 
the  commission  returned,  the  party  cannot  have  a  new  commission  to  re-exam- 
ine the  witness  merely  on  the  expectation  that  he  may  now  swear  more  defi- 
nitely than  before,  in  the  absence  of  any  suggestion  that  the  witness  has 
made  a  mistake,  or  that  new  evidence  has  been  discovered.  Mote  especially 
will  such  an  application  be  refused  when  the  onlv  other  witness,  who  was 
cognizant  of  the  &ct  to  which  the  witness  is  sought  to  be  examined,  is  dead 
(Baneiy  v.  Weed,  1  Barb.  220). 

d.  An  amendment  of  the  pleadings  does  not  render  inadmissible  a  deposition 
previously  taken  ( Vincent  v.  CkmkUn,  1  £.  D.  Smtth,  204).  The  plaintiT s  case 
rested  principally  on  a  deposition  taken  under  a  commission.  After  the  taking 
the  deposition  the  pleadmgs  were  amended  in  form,  but  the  issues  between 
the  parties  were  not  in  substance  changed,— held,  that  the  deposition  was 
adnussible  in  evidence.  '*  If  either  party  wished  further  to  examine  the  wit- 
ness, a  motion  should  have  beeen  made  for  a  further  commission,  and  if  not, 
and  the  testimoi^was  inapplicaUe  to  the  new  issue,  a  motion  to  suppress  the 
deposition  would  have  been  proper ;  but  we  are  not  prepared  to  hold  that  a 
mere  technical  amendm^it  of  proceedings  renders  void  all  previous  deposi- 
tions which  may  have  been  taken  in  a  cause."    (2^.,  Ingraham,  First  J). 

e.  Amending  return  of  oammlfMrionerm. — If  a  commission  be  defectively 
executed,  the  court  has  power  to  order  it  to  be  returned  to  have  the  defect 
amended,  and  it  is  not  necessary  to  issue  a  new  conmiission  (1  Code  Rep.  N. 
S.  289 ;  8held(m  v.  Wood,  2  Bosw.  269). 

/.  Costa  of  a  oommfmrion. — Costs  of  a  commission  do  not  include  the 
charges  of  a  solicitor  employed  abroad  (Dunham  v.  8hermtm,  19  How.  572 ;  11 
Abb.  152). 

g,  Lettem  rogator7.>-The  superior  court  held  that  it  was  inexpedient  to 
grant  the  process  of  that  court  to  compel  the  attendance  of  witnesses  to  be 
examhied  under  a  commission  from  a  rore^  country,  the  ease  not  being  pro- 
vided for  by  statute  (In  Be  the  petition  of  Jay,  5  Sand.  647) ;  but  the  supreme 
court  granted  Uie  process  required.    (lb,  680.) 

h.  Bxamination  de  bene  esse.— The  examination  of  witnesses  (and  parties) 
de  bene  esse,  is  provided  for  by  2  R  S.  891  to  898,  amended  by  Laws  of  1851,  p. 
871 ;  Laws  of  1852,  p.  471 ;  and  Code,  §  890. 
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But  if  the  testimonj  of  a  partj  to  the  action  or  proceeding 
has  been  taken,  and  he  ehall  afterwards  die,  and  after  his  death 


a.  Where  a  party  or  witness,  whose  testimony  may  be  considered  material 
on  ^ther  side,  is  about  leavin;^  the  8tate>  and  there  is  no  probability  of  his 
returning  in  tioM  to  appear  at  the  trial,  or  is  so  ack  or  infirm  aa  to  be  unable 
to  atten(^  either  party  may  apply  to  a  judge  for  leave  to  take  his  testimony  ds 
Ime  eM»— that  is  concutionally — to  be  u^ed  only  in  case  the  personal  attendance 
of  such  witness  at  the  trial  cannot  be  procured. 

h.  This  application  may  be  made  at  any  stage  of  the  cause*  (7  Cow.  489),  on 
an  affidavit  stating, — 

1.  The  nature  of  the  action,  the  plaintiff's  demand ; 

2.  If  the  application  be  made  by  the  defendant,  the  nature  of  his  defence ; 

3.  The  name  and  residence  of  the  witness ; 

4  That  the  testimony  of  such  witness  is  material  and  necessary  for  the 
party  making  such  iq>plication,  in  Uie  prosecution  or  defence  of  such  suit,  as 
the  case  may  be ;  and 

5.  That  such  witness  is  about  to  depart  from  this  State,  or  that  he  is  so  sick 
or  infirm  as  to  afford  reasonable  grounds  for  apprehension  that  he  will  not  be 
able  to  attend  the  trial 

c.  The  time  fixed  for  the  examination,  must  not  exceed  twenty  days  from 
the  date  of  the  order,  and  may  be  as  much  shorter  as  the  exigencies  of  the 
case  may  require,  and  the  residence  of  the  adverse  party  or  his  attorney  wUi 
alk)w,  in  order  to  afford  opportunity  to  attend  such  examination. 

d.  A  summons  rnxj  issue  to  compd  the  attendance  of  the  witness,  and 
which  must  be  served  in  the  same  manner  as  a  subpcsna  (Bee  1  Bosw.  611)^ 

6.  Or  the  Judge  may,  in  his  discretion,  make  an  order,  requiring  the  adverse 
party  to  show  cause,  on  a  day  in  such  order  to  be  named,  wny  such  testimony 
^onld  not  be  taken  by  a  referee,  to  be  appointed  by  him ;  and  in  such  order 
Shan  direct  the  time  and  mode  of  the  service  thereof.  Such  an  order  is  an 
order  out  of  court,  and  without  notice,  and  in  actions  in  the  supreme  court, 
may  be  made  by  any  judge  of  the  court  in  any  part  of  the  State  (Bamk  cfSHMt 
Creek  v.  Brauming,  16  Abb.  372). 

/.  An  order  requiring  the  adverse  party  to  attend  the  examination  of  a 
witness  de  bene  esse  in  an  action  in  the  supreme  court  may  be  made  by  any 
judge  of  the  court  in  any  part  of  the  State  (BankcfaHMr  Creek  v.  BrownmOy 
16  Abb.  272). 

g.  At  the  time  specified  in  the  order,  the  opposite  party  may  show  cause 
against  proceeding  in  the  examination,  by  proof  that  the  witness  is  not  about 
to  depart  from  this  State,  or  that  he  is  not  sick  or  infirm,  or  that  the  applica- 
tion lor  his  examination  is  made  coUusively,  to  avoid  Ms  being  examined  on 
the  trial  of  the  cause ;  and  upon  any  such  cause  being  dxown,  the  application 
may  be  dismissed. 

h.  If  no  sufficient  cause  be  shown,  then,  on  proof  of  service  of  the  order  and 
a  copy  of  the  affidavit  upon  which  it  was  granted,  the  party  may  either  pro- 
ceed to  examine  the  witness  and  take  his  deposition,— in  which  shall  be  in- 
serted any  answer  or  declaration  of  the  witness,  which  either  of  the  parties 
shall  require  to  be  included  therein,^K>r  if  the  order  was  to  show  cause  why 
tlie  testimony  shcmld  not  be  taken  by  a  referee,  ^e  Judge  may  appoint  a  ref- 
eree to  take  such  testimony,  who  shall  take,  certify  and  file  the  same,  in  the 
same  manner  and  with  the  like  effect  as  is  provided  for. the  examination  of  a 
witness  by  a  Judge  of  the  court. 

»'.  In  taking  a  deposition,  it  is  not  necessary  for  the  judge  himself  to  write 
down  the  examination  of  the  witness ;  it  is  sufficient  that  he  administers  the 
proper  oath,  and  then,  after  the  witness  has  been  examined  in  his  presence, 
and  the  examination  has  been  written  down  by  counsel,  that  he  reads  it  over 
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the  testimoDy  so  taken  shall  be  used  upon  any  trial  or  hearing, 
in  behalf  of  his  executors,  administrators,  heirs-at-law,  next  of 


to  the  witneBS  before  the  eigning  and  certifying  thereof  {MeDanald  y.  Cfarri- 
6an,  9  Abb.  84 ;  18  How.  2&). 

a.  The  witness  must  be  interrogated  to  every  fact  to  be  deposed  to,  as  on  a 
trial  (7  Cow.  60). 

b.  The  statute  regulating  the  taking  of  depositions  de  bene  esee^  and  requir- 
ing the  officer  to  insert  therein  every  answer  of  the  wiiness  examined,  wmch 
eiuer  party  shall  require  to  be  included,  is  complied  with  by  confining  the 
direction  to  anMoere,  leaving  the  officer  to  exclude  questions  in  his  opinion 
illegal  or  irrelevant :  and  a  party  is  not  empowered  by  the  statute  to  go  into  a 
course  of  irrelevant  inquiry,  and  have  answers  thereto  included  in  the  deposi- 
tion {Oibaan  v.  PearsaU,  1  E.  D.  Smith,  90).  "  The  defendant  insists  that  the 
deposition  of  Vanderslice  was  Improperly  admitted,  on  the  ground  that  an 
officer  taking  the  examination  of  a  witness  de  bene  eeae^  is  bound  by  statute  to 
receive  and  take  down  every  answer  to  questions  proposed ;  and  that  in  this 
case,  the  judge  before  whom  the  deposition  was  taken,  refused  to  allow  a 
question  presented  by  the  defendant's  counsel  on  cross-examination,  to  be  put 
to  the  witness  at  all.  The  statute  is  very  explicit  in  its  terms,  requiring  the 
officer  to  insert  in  the  deposition  every  answer  or  declaration  of  the  witness 
examined,  which  either  party  shall  require  to  be  included  therein.  It  is,  in 
my  Judgment,  unreasonable  and  very  unfortunate,  if  the  proper  construcUon 
of  this  statute  permits  a  party  who  has  a  witness  under  examination,  to  make 
that  the  occasion  for  going  into  every  species  of  irrelevant  inquiry  into  mat- 
ters having  do  possible  connection  with  the  controversy ;  and  the  abuses  to 
which  such  a  construction  may  lead,  seem  to  me  too  obvious  to  require  enu- 
meration." (Ib.y  Woodruff,  J.) 

e.  The  deposition  being  finished,  must  be  carefiilly  read  over  to,  and  sub- 
scribed by  the  witness,  certified  by  the  judge  or  referee  taking  it,  and  filed  hi 
the  clerk's  office  within  ten  days  thereafter ;  but  where  a  deposition,  taken  de 
bene  esse^  is  not  filed  within  ten  days  as  directed  by  the  statute^  the  court  iTuqr 
order  it  to  be  filed  nunc  pro  tunc  (BurdeU  v.  Btirdelly  11  N.  Y.  Leg.  Obs.  189 ; 
1  Duer,  626 ;  Bank  ofSUwr  Greek  v.  Browning  16  Abb.  279). 

d.  If  a  witness,  on  being  summoned  to  attend  for  the  purpose  of  being  ex- 
amined de  bene  esse^  fail  to  comply  with  the  summons,  the  judge  issuing  tiie 
summons,  on  due  proof  of  the  service,  and  of  the  fidlure  of  the  witness,  u  re- 
quired to  issue  his  warrant  to  the  sheriff  of  the  county,  to  apprehend  the  wit- 
ness, and  bring  him  before  such  judge  to  be  examined.  Anu  if  any  witness, 
attending  pursuant  to  the  summons  or  brought  before  the  officer,  snail,  with- 
out reasonbie  cause,  refuse  to  be  examined  or  to  answer  any  l^;al  or  pertinent 
question,  or  to  subscribe  his  deposition  when  taken,  the  officer  issuing  the 
summons  shall,  by  warrant,  commit  such  witness  to  the  common  jail  of  the 
county  in  whidi  he  resides,  there  to  remain  until  he  submits  to  be  examined, 
or  to  answer,  or  to  subscribe  his  deposition,  as  the  case  may  be,  or  until  he  be 
discharged  according  to  law. 

e.  The  deposition  thus  taken  de  bejie  esie  (or  a  certified  copy  thereof),  may  be 
given  in  evidence  by  either  party  on  the  trial  of  the  cause,  or  upon  the  assess- 
ment of  damages  by  the  clerk,  or  by  a  writ  of  inquiry.  But  it  must  first  be 
satisfactorily  proved  that  the  witness  is  unable  to  attend  the  trial  or  assess- 
ment, personally,  by  reason  of  death,  insanity,  sickness,  or  settled  infirmity, 
or  that  he  has  contmued  absent  tcom  the  State,  so  that  his  attendance  could 
not  be  compelled  by  the  ordbiary  process  of  law.  Where  the  residence  of  a 
party  in  another  State,  at  a  given  time,  has  been  proved,  the  presmnption,  un- 
less rebutted,  is  that  it  contmues,  and  the  burthen  of  proof  is  upon  me  party 
alleging  a  different  place  of  residence  {Meon  v.  Fahnery  10  Barb.  175).  Is  a 
par^  against  whom  a  deposition  taken  de  bene  eeee  is  offered,  a  cctnpeteDt 
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kiB,  or  Msignees,  the  other  party  or  the  assigDor  of  a  thing  in 
action,  shall  be  a  ootmpetent  witness,  as  to  tmy  and  all  matters 


wllaeM  tbr  th6  piipose  ai  exdoding  the  deposition  f  (lb.)  The  niworrobor- 
ated  testimony  of  an  interested  witnese,  that  shortly  bdfore  Uie  trial  he  saw  hi 
this  State  a  person  proved  by  other  testimony  to  be  a  resident  of  another  State, 
is  not  soficient  to  authorize  the  exelnsion  of  a  deposition  of  snch  person 
taken  de  bene  6896.    (Jb.) 

a.  To  entitle  the  deposition  of  a  witness  examined  d$  bene  «Me/mider  the 
statate,  i»  be  read  at  the  trial,  on  the  groond  of  his  absence  fhnn  the  Slate,  it 
most  be  proved  by  competent  evidence,  to  the  satis&ction  of  the  court,  that 
he  has  continued  absent,  out  of  the  State,  so  that  his  attendance  at  such  trial 
could  not  be  compeUedbv  the  ordinary  process  of  law.  The  mere  declaration  of 
his  wife,  out  of  court,  that  he  is  aM^t,  without  other  evidence,  does  not 
constitute  such  proof  She  is  competent  to  prove  the  fact  if  it  exists ;  and 
there  is  no  reason  why  hearsay  evidence  should  be  admitted  to  establish  it, 
when  the  fact  itself  maj  as  easily  be  proved  by  the  wife  as  her  declaration 
concerning  it  by  a  third  person  (Fry  v.  BeuTiett,  4  Duer,  247).  SejnNe^ 
That  in  order  to  let  in  the  deposition  of  a  ¥ritnees  examined  de  bene,  the 
abeenee  of  the  witness  must  be  shown  by  some  one  who  can  speak  to  the 
&ct  of  his  own  knowledge;  proof  of  inquiries  made  at  the  residence  of  the 
witness  and  of  the  answers  given,  is  not  enough  (JRobiTieon  y.  Markis,  2  M.  <& 
Beb.S75). 

b.  The  part^  offering  the  deposition  in  evidence  cannot  rely  merely  upon 
the  presumption  of  the  inabili^  of  the  witness  to  attend  the  trial,  arising 
from  his  adVanced  ajge  (3  Wend.  180).  And  in  case  of  the  absence  of  a  wit- 
ness, the  party  offering  his  deposition  in  evidence  must  prove  that  he  has 
used  due  diligence  to  procure  the  attendance  of  the  witness,  and  that  he 
has  made  inouiries  at  his  last  place  of  abode,  in  order  to  have  him  subpoenaed  (4 
Wash.  C.  C.  Kep.  219).  Where  it  appears  that  every  reasonable  effbrt  has 
been  made  to  find  the  witness  and  there  is  reason  to  suppose  he  is  out  of  the 
State,  that  is  sufficient  to  authorize  the  reading  of  the  deposition  (Roberts 
V.  Oarter.  2&  Barb.  462).  And  proof  that  the  party  exanuned  resided  in 
another  State,  that  he  had  been  seen  there  since  he  was  examined  ;  and  that 
tlie  witness  had  been  informed  that  he  was  then,  at  the  time  of  the  trial,  at 
his  place  of  residence  was  held  sufficient  to  entitle  the  deposition  to  be  read 
(DanmeU  y.  Oofrver,  6  Bosw.  681). 

c.  The  preliminary  proof  may  be  made  by  affidavit,  unless  the  proof  is 
objected  to  spedfically  on  the  ground  that  ft  is  by  iUmdayit,  and  vka  wee 
testimony  insisted  on  (7  Cow.  59).  The  preliminary  proof  may  be  made 
by  a  party  to  the  suit  (Harris  v.  B^,  court  of  appeals,  Dec.  1852 ;  1  Selden's 
Notes,  85 ;  10  Barb.  175 :  and  see  SheUkm  y.  Wood,  2  Bosw.  269). 

d  The  deposition  of  a  forei^  witness,  taken  de  bene  esse,  may  be  read,  though 
it  appear  that  he  came  into  tins  State  on  request  of  the  party,  for  the  purpose 
of  bemg  examined,  and  that  he  is  at  home  in  a  foreign  coimtry,  ana  nught 
have  b^  examined  on  a  commission,  and  even  though  a  commission  may 
have  been  obtained  for  the  purpose  of  examining  him  at  his  foreign  residence 
7  Cow.  69> 

6.  The  opposite  party  may  prevent  the  reading  of  the  deposiUon,  by  satis- 
factoiy  proof  that  sufflci^t  notice  was  not  given  him  to  enable  him  to  attend 
the  examination  of  the  witnesses,  or  that  the  examination  was  not,  in  aU 
respects  fidr  and  conducted  according  to  the  statuta  But  he  cannot  object 
that  the  notice  was  too  short,  where  he  appears  before  the  officer  and  omits 
there  to  ol]ject  for  that  reason  (7  Cow.  59).  A  party  by  appearing  and  cross- 
examining  the  witness,  waives  all  irregularities  in  the  proceedings  to  have 
the  witness  examined  (Eushmore  y.  HaM,  12  Abb.  420). 
/    /.  The  court  will  presume  that  the  certificate  that  the  doppsttion^Wtti  nad 
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to  which  the  teetimony  so  taken  relates,  notwithstanding  any- 
thing in  this  section  contained  to  the  contrary  thereof. 

oyer  to  the  witness,  Ac,  was  notgiven  until  the  statute  in  that  respect  had 
been  complied  with  (ShMon  y.  Wood,  2  Bosw  268). 

a.  Formal  defects  in  the  affidavit  on  which  the  order  for  examination  was 
obtained  will  not  preyent  the  deposition  taken  pursuant  to  said  order  being 
read  in  evidence.    (Id) 

h.  The  reading  of  the  deposition  may  be  prevented  by  proof  that  the  wit- 
nesses' attendance  might  with  due  diligence,  be  obtained  (8  Barb.  580). 

6.  Where,  after  testimony  nas  been  taken  conditionallv,  one  of  the  plaui- 
tifb  dies  and  the  action  is  continued  by  the  survivor,  under  section  121,  this 
testimony  so  taken,  is  admissible  on  the  trial,  lust  as  though  no  change  in  the 
parties  had  taken  .place  (Markoe  v.  Aldrkhy  1  Abb.  55). 

d.  Testimony  taken  conditionally  may  be  read  on  the  trial  If  the  witness 
is  actually  absent,  notwithstanding  the  witness  in  the  interval  between  the 
taking  of  the  testimony  and  the  time  of  the  trial  has  returned  to  the  State. 

wr 

e.  Where  the  execution  of  a  document  is  proved  without  objection  on 
an  examination  de  bene  mm,  the  opposite  party  cannot,  on  the  trial,  object  to 
the  reading  of  the  document  {Ward  v.  WMney,  4  Selden,  445). 

/.  A  party  is  not  required,  on  the  call  of  his  opponent,  to  produce  docu- 
ments the  execution  of  which  he  has  proved  upon  the  examination  of  a  wit- 
ness de  bene  esse.  They  remain  under  his  control  until  read  in  evidence  and 
he  may  read  a  portion  of  them  and  refrain  from  using  the  others  at  his 
election  {EdmonsUme  v.  Eartshom,  19  N.  T.,  9).     The  opposite  party  must 

Srocure  a  discovery  of  them  before  the  trial,  or  be  prepaj^  with  parol  evi- 
ence  of  their  contents  on  a  reftisal  to  produce  them.  {Id.) 
g.  A  party  who  has  caused  a  deposition  to.  be  taken  on  his  own  behalf 
does  not  necessarilv  by  |Offerinff  and  reading  parts  of  it  in  evidence  bind 
himself  to  read  it  all,  nor  make  tne  whole  of  it  evidence  offered  and  put  in  by 
himself  nor  make  answers  which  are  irrelevant  and  incompetent  admiss- 
ible (OOaify  V.  Louterp,  6  Bosw.  118).  In  this  respect  the  deposition  of  a 
party  taken  on  his  own  behalf  stands,  on  the  same  footing  as  any  oth^  depo- 
sition. If  the  answers  which  the  party  declines  to  read  are  relevant  and  com- 
petent the  other  party  may  read  tnem  or  ctfuse  them  to  be  read  and  use  them 
as  evidence  in  his  own  &vor.  (Id) 

h,  Thramlnatton  of  witnasaas  on  intOROgatories  by  o<Misent--The  test- 
imony of  any  competent  witness  may  be  taken  in  this  State,  to  be  used  in 
any  dvil  suit  or  proceeding,  on  an  agreement  in  writing  to  tliat  cdfect  being 
made  between  the  parties,  their  attorneys  or  solicitors,  and  on  Interroffatories 
to  be  agreed  upon  in  the  same  manner.  Said  testimony  may  be  taken  be- 
fore a  Judge  of  any  court  of  record  of  this  State,  or  local  officer  elected  to 
discharge  the  duties  of  county  Judge,  or  a  Justice  of  the  peace  of  this  State, 
who  shall,  before  the  interrogatories  are  put  to  him,  publicly  administer  an 
oath  to  the  witness  that  the  answers  given  to  said  interronttories  shall  be 
the  truth,  the  whole  truth,  and  nothing  bu\  the  truth :  and  the  testimony 
shall  be  duly  and  careMly  reduced  to  writing  by  the  officer,  and  read  to  the 
witness,  and  subscribed  bv  him  and  certified  by  the  officer.  The  testimony 
so  taken,  together  with  the  interrogatories,  shall  be  filed  with  the  clerk  of 
the  court  in  which  the  suit  or  proceeding  shall  be  pending ;  and  if  in  tht 
supreme  court  and  taken  in  a  suit  or  proceeding  at  law,  the  same  shall  be 
filed  with  the  clerk  of  the  county  in  which  the  venue  is  laid ;  if  in  equitv, 
with  the  derk  of  the  county  in  which  the  suit  or  proceeding  shall  be  pena- 
ing ;  and  if  before  any  court  or  officer  having  no  clerk,  then  with  said  court 
or  officer.  And  said  testimony  may  be  used  in  evidence  on  any  trisd  or  hear- 
ing of  Boch  suit  or  proceeding ;  and  every  objection  to  the  competency  or 
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a.  Where  the  action  U  against  the  surviTor  of  a  firm  (as  sach)  which  al  the 
time  the  transaction  occurred  consisted  of  three  persons,  and  two  of  such  per- 
sons are  dead,  Mf7i620  the  plaintiff  may  be  examined  on  his  own  behalf  (jBJMI 
y.  HamUn,  8  Bosw.  888;  Bighw  y.  MaOory,  17  How.  427). 


credibility  of  said  witness,  or  to  the  competency  and  releyancy  of  any  an- 
swer giyen  by  him,  may  be  made  in  the  same  manner  and  with  the  like  effect 
as  if  such  witness  was  personally  examined  at  such  trial  or  heuing  (Laws 
1847,  ch.  280,  section  78 ;  2  R  S.  4th  ed.,  874,  section  60). 

b.  The  depoaition  thus  taken  <fe  60M  «M0,  is  to  haye  the  same  effect,  and 
no  other,  as  the  oral  testimony  of  the  witness  would  haye  if  giyen  on  the 
trial  or  assessment ;  and  eyery  objection  to  the  competency  or  credibility  <^ 
thewitness,andtothecompetencyorreleyancy  of  any  question  put  to  him, 
or  of  any  answer  giyen  by  hini,  may  be  msde  in  the  same  manner  as  if  tlM 
witness  were  nersondly  examined  on  the  trial  or  aasesament*  (i(U 
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WiJ  MOTTONB   AITD  [§  400. 


Ghaptkb  vin. 

Motions  and  Orders.* 

BBcnoif  400.  Definition  of  an  order. 

401.  Definition  of  a  motlcm.    Motiont,  how  and  wiMn 

Motions  in  tile  first  district    Stay  •fprooeedi]^;&    Gonpd- 
ling  parties  to  testify  on  motions. 

40S.  Notice  of  motion. 

4iOQ.  In  actions  in  l^e  supreme  coortv  oonnty  lodge  may  emrdse 
pow^«  o^a  Jndm  at  ehamber&    Hts^orders^  how'reniowdf 

401  In  absence,  Ac,  of  Judge  at  chambers,  motion  may  be  trans- 
ferred to  another  jnd^ 

405.  Enlarging  time  for  the  proceedings  in  an  action. 

§  400.  [357.]  Definition  of  an  Order. 

Every  direction  of  a  court  or  judge,  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated  an 
order. 

a.  Order  and  judgment^  distinotlon  between.— The  distinction  between 


*  b.  Motions  to  be  on  notioe.— All  motions  are  to  be  on  notice,  or  order  to 
show  cause  (Rule  39).  But  an  application  to  the  court  to  remove  a  mere  tech- 
nical difficulty,  by  which  other  purties  cannot  be  affected,  may  be  made  «s 
parte  (Be  PaUereon,  4  How.  84). 

e.  Motions  must  be  made  to  the  oonrt — ^Except  in  the  city  of  Ifew 
York,  and  with  the  exception  of  certain  cases  specified  by  law,  in  which  a 
motion  may  be  made  at  chambers,  motions  must  be  made  either  at  a  general 
or  special  term  (Beddl  y.  FmoeU,  8  Code  Rep.  61.  See  ante,  §  27  and  note 
'thereto). 

d.  Road  law. — A  motion  for  a  new  trial  and  assessment  of  damages,  under 
the  general  road  law  (Laws  of  1847,c  210),  can  onlif  be  made  at  a  special  term 
(In  lie  Fbri  Fkdn  and  Ooopentown  Plank  Soad  Oo.;  Bx  Parte  Baneom,  8  Oode 
Rep.  148). 

e.  Petitiona.— Petitions  should  be  addressed  "  to  the  Supreme  Court  of  the 
People  of  tiie  state  of  New  York  "  (see  Be  Buckfumt,  21  Barb.  848). 

/.  Motion  to  set  aside  for  irregularly. — Sm  JSu20  89.— A  motion  to  set 
any  proceeding  on  the  ground  of  irregularity  must  be  made  prompUy  and 
before  the  moving  party  tidces  any  other  step  in.  the  cause  {Perme  and  Brooke 
Paper  Works  y.  Wuia,  14  Abb.  119 ;  Lawrence  y.  Jonee,  15  Abb.  110;  Low  v. 
GV(^cbm,  14  Abb.  444).  Or  the  irregularity  is  waived  (iJohns.  Ca&  248;  10 
Wend.  660  ;  4 Paige,  488;  10  Paige,  569;  11  Paige,  470;  11  How.  91 ;  16  How. 
129 ;  871 ;  9  How.  7;  34;  78;  6  Abb.  807).  Ignorance  of  the  practice  no 
excuse  for  not  moving  (1  Denio.  660).  llie  court  refhsed  to  set  aside  an 
irregular  judgment  after  a  delay  of  three  months  (Jonee  v.  CT.  8,  State  Oo^  16 
How.  129).  And  there  can  be  no  reUef  against  an  irregularjfidffment  unless 
applied  for  within  a  year  after  the  Judgm^it  is  entered  (Van  ^enHwyeen  v. 
LyleJi  How.  812 ;  WhUehead  v.  Peeare,  9  How.  86,  ante,  p.  520  c\  But  where 
the  aefect  is  a  want  of  Jurisdiction  the  motion  may  be  made  at  any  time  (Hal- 
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*'«ioideT"uKl*'a}u^^;i]ifiitt,'*istiii8:  Inovderlfltlie  Aeoision  oit  a  motion, 
ft  ladgment  is  tilie  dedsfon  of  a  trUl  (Bmlfty  ▼.  J<ma,  8  Code  Bep.  87 ;  4  How. 
485 ;  King  v.  Stafford,  5  How.  80). 

leUY.Biff?aen,l%n(m.^;B9ndcrfY.I)attt0n,17A\)h.m,  note;  B^tacBY.Bi- 
monton,  12  Abb.  881). 

a.  Serrlng  notice  of  appeal  firom  a  Judgment  is  not  a  waiver  of  a  motion 
to  set  adde  the  judgment  for  irregularity  {Okmpha  y.  "WTdUng,  10  Abb.  448). 

h.  In  all  cases  of  irregularity  merely,  or  to  open  a  default,  and  in  every  case 
where  the  court  at  general  term  do  not  pass  upon  the  merits,  the  motion  is 
properly  made  at  special  term  (Coming  v.  Powers,  9  How.  54). 

6.  One  motion  in  severed,  actions. — Where  there  are  several  actions,  in  the 
same  court  and  between  the  same  parties,  a  motion  at  the  same  time  and  for 
the  same  object  in  all  Uie  actions,  should  be  made  on  one  set  of  papers  and 
one  order  only  is  necessary  {ESo^'^fager  v.  Bomfager,  6  How.  13). 

d.  BSotion  papfrs  to  be  legibly  written  (Rule  20).— The  motion  papers  bemg 
badly  de&ced  with  interlineations  and  erasures  is  a  sufficient  reason  for  deny- 
ing a  motion  (Hen/ry  v.  Bow,  20  How..  215).  Costs  of  motion  refused  because 
motion  papers  badly  written  (Bane  v.  Jotim,  8  D.  &  R.  114). 

e.  An  objections  in  one  motion. — A  party  complaining  of  any  proceeding 
in  a  cause,  must  embody  all  objections,  then  existing,  in  one  motion ;  lie  can- 
not make  a  separate  motion  for  each  obiection.  Thus,  when  a  plaintiff  moved 
to  set  aside  a  demurrer  as  irregular,  and  foiling  in  that,  moved  to  set  aside  the 
demurrer  as  frivolous,  held,  that  the  second  motion  could  not  be  entertained 
(pemond  v.  Wo^,  1  Code  Rep.  49 ;  Pattifton  v.  Bac(m,  12  Abb.  142 ;  21  How. 
478 ;  and  see  Smmmer  v.  Myentein,  19  How.  412 ;  MUU  v.  ThurOy,  11  How. 
116). 

/.  Motion  for  first  day  of  term.— Motions,  except  in  the  first  district,  are  to 
be  noticed  for  the  first  day  of  the  term,  and  to  be  accompanied  with  copies 
of  the  affidavits,  &c.,  on  which  the  motion  is  to  be  made  (Rule  48 ;  2  Code  R. 
«7;129). 

g,  'Grounds  of  naotton. — ^The  particular  grounds  of  a  motion  should  appear 
plainly,  either  by  the  notice  of  motion  or  the  affidavits  (JSUis  v.  Jones,  6  now. 
296  ;  and  see  Rule  89). 

h.  CauiHeimapd. — ^A  notice  of  motion  cannot  be  bo  countermanded  by  the 
party  who  has  given  it,  as  to  deprive  the  opposite  party  of  the  right  of  attood- 
mg  on  the  day  specified,  and  having  the  motion  dismissed  with  costs  (Bdtes  v. 
James,  1  Duer,  668.  Approved  by  Si  the  judges  of  the  superior  court). 

i.  Death  of  party  pending  a  motion  — If  a  party  dies  pending  a  motion, 
tlie  decision  of  whi^  will  not  finally  determine  the  action,  an  oraer  ot  revi- 
val must  be  had  befi>re  the  decision  of  such  motion  can  be  entered  (Reed  v. 
BuOer,  11  Abb.  128). 

j.  Order  oonchides  only  paoties  or  privies. — An  order  on  a  summary 
application,  in  an  action,  is  not  conclusive  upon  a  person  not  a  party  to  the 
action,  although  he  appears  and  opposes  the  granting  the  order  (Aekir  v.  Led- 
pmrd,  8  Barb.  515 ;  see  Click's  case,  16  Abb.  2^. 

k.  Order  binding  until  set  aside.— If  a  motion  is  heard  on  insufficient  notice, 
or,  on  defective  papers,  or  in  the  wrong  county,  it  may  be  irregular,  but  is  not 
void  and  will  be  binding  until  set  aside  (Blackmar  v.  Vam  Inwag&r,  5  How.  867 ; 
1  Code  Rep.  N.  S.  80). 

I.  Stay  of  proceeding  vntil  motion  decided. — Where  there  is  a  stay  of 
proceedings  until  the  d^ision  of  a  motion  and  on  decicUng  the  motion  the 
stay  is  oraered  to  be  continued,  the  opposite  party  cannot  take  any  step 
intermediate  the  decision  and  the  service  of  the  order  (Warr&n  v.  WendeU,  t% 
Abb.  187). 

m.  Order  by  defhidt.— Where  a  motion  is  noticed  for  a  day  out  of  an  ap- 
pointed tenn,  it  must  be  brought  on  on  the  day  specified.  And  where  th% 
moving  party  does  not  appear  en  that  day,  he  is  not  entitled  to  his  motion  by 
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0.  ICotion  papers  to  be  Hied.— It  is  the  du^jr  of  tke  remectiye  aUonievi  to 
file  the  papers  used  by  them,  on  a  motion  (Baoage  y.  BijfM,  8  How.  d76 ;  1 
Code  Rep.  42 ;  Role  8). 

de&nlt  on  a  snbeeqnent  day  (Vemavy  v.  Tauneu^  8  How.  860 ;  see  §  404).  If 
no  one  appears  to  oppose,  on  proof  of  due  service  of  notice  of  the  motion,  the 
moving  party  is  enutled  to  the  order  asked  for  Qlnles  89.  551  but  no  more 
than  is  asked  for  (And&rnon  y.  Jchnaon,  1  Sand.  718 ;  1  Code  Rep.  95).  Thus, 
if  the  the  notice  of  motion  does  not  state  that  costs  will  be  asked  for,  bnt  that 
the  parU^  will  apply  "  for  sach  other  and  tother  order  as  the  court  may  deem 
proper,  it  would  be  deemed  irregular  to  take  by  de&ult  an  order  for  the 
relief  asked  for  wUh  costs  (Narthrup  y.  Van  Deusen^  8  Code  Rep.  140 ;  5  How. 
184).  And  in  the  court  of  appeals,  an  order  will  not  be  permitted  to  be  taken 
by  de&ult,  which  interferes  with  the  power  of  the  court  in  controlling  the 
calendar  {Cfrain  y.  Bowley^  4  How.  79).  And  even  if  no  one  appears  to  oppose,  yet 
if  the  service  or  proof  of  service,  is  insufficient,  the  court  wUl  deny  the  motion 
(8  Caines  R  88).  • 

h.  Preliminary  objeotlon.— If  it  is  intended  to  take  any  bbj  ections,  to  a 
motion  of  a  merely  technidal  character,  they  should  be  raised  before  the  mer- 
its of  the  motion  are  gone  into ;  otherwise  they  will  be  considered  as  waived 
(8  Caines*  R  106 ;  16  How.  271). 

t,  AflldayitB  on  motioa— Where  papers  have  been  served  for  a  motion, 
and  that  motion  is  abandoned,  the  movmg  party  may  serve  a  fre^  notice, 
BtiULing  therein  that  the  motion  wHl  be  made  on  the  papers  already  served, 
intell&bly  referring  to  them,  and  in  that  case  such  papers  may  be  read  on  the 
second  motion  ( Van  Bethuysen  v.  Stewns^  14  How.  70),  and  although  a  party 
making  a  motion  is  not  ordinarily  allowed  to  read  affidavits  in  support  of  his 
motion,  copies  of  which  have  not  been  served,  yet  in  cases  where  affidavits 
read  in  oppodng  a  motion  introduce  new  matter  which  may  operate  as  a  sur- 
prise upon  the  moving  party,  he  is  sometimes  allowed  to  have  the  motion  stand 
oyer  for  the  purpose  of  obtaining  affidavits  to  contradict  or  explain  the  new 
matter  alle«;ea,  espedally  when  the  new  matter  charges^the  moving  party  with 
bad  fidth  (Schermerharn  y.  Van  Vorsi,  1  Code  Rep.  N.  S.  400). 

d,  Xbctentof  r^ief  on  motion^ — Where  a  party,  in  his  notice  of  motion 
served  on  the  adverse  party,  asks  for  a  specific  relief,  or  for  such  other  or  ftu*- 
ther  order  as  may  be  just,  the  court  may  afford  any  relief  compatible  with  the 
fiu^  of  the  case  presented  (The  People  v.  Turner,  1  Cal.  Rep.  152).  Where  the 
notice  of  motion  was  to  dissolve  the  injunction,  "  and  for  other  and  fhrther 
reUd!;''  &c,  and  the  motion  was  denied  at  special  term,  the  general  term  on 
appeal  ordered  a  new  defendant  to  be  joined  in  the  action,  and  it  was  held 
that  such  order  was  authorized  by  the  prayer  for  other  relief  {Martin  v. 
Kanouee,  2  Abb.  890;  and  see Ifann  v.  Brooke,  7  How.  457).  It  is  irreguUir to 
grant  affirmative  relief  to  a  party  opposing  a  motion,  upon  matters  appearing 
m  the  opposing  papers,  which  the  moving  party  has  no  opportunity  to  answer 
(Oareie  v.  Sheldon^  8  Barb.  282).  On  a  motion  the  court  may  grant  the  applica- 
tion in  part  and  deny  it  in  part  {De  Sanies  y.  Searle,  11  How.  477). 

e.  On  motion  to  vacate  an  ex  parte  order  granting  a  stay  for  more  than 
twenty  days,  the  court  may  order  a  stay  (Oiumpha  y.  Whiting,  10  Abb.  448). 

/.  Facts  occurring  pending  a  motion  held  not  to  control  the  decision  of  the 
motion  (Biffney^.  Taumadge,  17  How.  556). 

g.  Ammii^ing  movlng  papers. — An  opi>06in^  party  is  sometimes  allowed 
to  amend  a  defect  in  his  proceedings,  without  bemg  put  to  a  motion  on  his 
part  But  this  may  be  allowed  only  in  cases  where  the  court  can  see,  from 
the  nature  of  the  case,  that  no  valia  objection  can  be  made  to  the  amendment 
in  case  a  motion  is  specifically  made  for  that  purpose.  (lb.)  And  where, 
after  a  motion  had  been  heard  and  decided,  it  appeared  that  the  affidavit  used 
to  oppose  did  not  contain  any  jurat  or  signature  of  any  officer  before  whom 
sworn,  leave  was  granted  to  the  party  te  rewiwear  the  affidavit  (8  How.  187* 
wte). 
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a.  Renewing  motion.— A  special  motion  cannot  be  renewed  without  leaye 
of  the  court  for  that  purpose  obtained  {MUcheU  y.  AUenASi  Wend.  290;  DoUfiu 
V.  FroKh,  5  Hill,  498 ;  Allen  v.  Qibb$,  12  Wend.  202 ;  WiUei  v.  Fayerwaiher,  1 
Barb.  78 ;  Bdlinger  v.  MarUndaie,  8  How.  118 ;  Bowman  y.  ShdSlm,  5  Sand. 
857 ;  Oaeneau  v.  Bryant,  4  Abb.  402 ;  Snyder  v.  WhUe,  6  How.  821 ;  MiUt  y. 
7%wr»fty,  11  How.  114 ;  Rule  28,  and  see  ante,  p.  406,  d),  A  party  cannot,  bj 
omitting  to  enter  the  order,  obtain  a  ri^ht  to  renew  a  motion  {Peet  y.  Obtcen- 
hoDen,  14  Abb.  66).  It  is  discretionary  with  the  court  to  allow  a  renewal  of  a 
motion,  on  the  same  o;  additional  papers,  and  its  decision  will  not  be  reyiewed 
on  appeal  {White  y.  Mumrae^  12  Abb.  857).  A  motion  denied  on  a  preliminary 
objection  may  be  allowed  to  be  renewed  on  the  merits  {Marvin  y.  Lmois,  12 
Abb.  482).  But  leaye  will  not  be  giyen  to  renew  a  motion  to  enable  a  party  to 
insist  on  facts  known  to  him,  but  not  insisted  upon  at  the  hearing  of  die  orig- 
inal motion  {PattiMi  y.  Baean,  12  Abb.  142 ;  21  How.  478,  and  see  SeMemmer 
y.  Myentein,  19  How.  412 ;  I/neU  y.  Jfortfn,  12  Abb.  178). 

b.  Conditional  order. — See  Rule  57.  Where  an  order  is  eranted  on  a  con- 
dition, the  condition  must  be  performed  withhi  twen^-four  hours,  unless 
otherwise  expressed  in  the  order  {Saibin  y.  Johnacm,  7  Cow.  421).  kn  order 
granted  on  payment  of  costs  is  a  conditional  order,  and  it  is  of  no  force  unless 
me  costs  be  paid  instanter,  i.  e,  within  twenty-four  hours ;  and  the  party  who 
is  to  pay  costs  must  seek  out  the  other  party  to  make  a  tender  of  the  costs  (8 
Johns.  272 ;  5  Paige,  82 ;  1  How.  7).  And  he  must,  at  his  peril,  take  notice  of 
the  order  of  the  court,  without  waiting  to  be  seryed.with  a  copy  of  the  order 
(  WeUink  y.  Bentnck,  22  Wend.  608).  And  if  the  party  neglect  to  pay  the  costs 
on  demand,  the  other  party  may  proceed  as* if  no  such  order  had  been  made 
(Pugriey  y.  Van  AUen,  8  Johna  272).  But  where  an  order  requires  an  act  to  be 
Gone,  and  costs  to  be  paid,  the  payment  of  costs  is  not  a  condition  precedent 
to  the  doin^  the  act  {Startecant  v.  Fairman,  4  Sand.  647 ;  Rule  28 ;  and  see 
Ford  y.  Datud,  1  Bosw.  569).  And  where  a  party  is  relieyed  against  a  regular 
order  on  certain  spedfled  terms,  it  is  the  duty  of  the  party  applying  for  such 
relief  to  draw  up  and  enter  the  order  granting  the  same,  without  unreasonable 
delay,  and  if  he  neglects  to  do  so,  the  adyerse  party  upon  filing  an  alfidavit 
showing  such  neglect,  and  that  the  terras  on  which  relief  was  to  be  granted 
haye  not  been  complied  with,  may  proceed  to  carry  into  effect  the  original 
Older  without  entering  an  order  upon  the  application  for  relief  against  it  (Hoff- 
man  y.  TredweU,  5  Paige,  82).  When  a  party  obtains  an  order  to  be  relieyed 
on  terms  against  a  regular  order,  he  must  seek  out  the  attorneys  of  the  adyerse 
party,  and  perform,  or  offer  to  perform  such  terms,  or  he  will  lose  the  benefit 
of  the  order.    (Id,) 

e.  Chamber  order  after  order  of  the  oonrt — After  an  order  of  a  court  in  a 
cause,  a  further  order  of  a  judge  as  chambers  on  the  same  subject  is  irregular 
{Stanetmry  y.  DureU,  1  Johns.  C.  396). 

d  XSntitling  order.— The  entitling  an  order  as  granted  at  a  special  term, 
which  by  law  may  be  made  by  a  judge  out  of  court  only,  or  the  making  such 
order  by  a  judge  when  sitting  at  a  ^pecial  term,  instead  of  when  sitting  at 
chambers,  will  not  vitiate  the  order  {in  the  matter  of  the  Kidekerhocker  Bank,  19 
Barb.  602;  and  see  Dreseer  v.  Van  Pelt,  16  How.  19,  and  5  Abb.  58;  10 
How.  425). 

e.  Entry  of  order. — Neither  party  can  have  any  benefit  from  a  decision  of 
the  court  until  the  order  upon  such  decision  is  drawn  up  and  entered  {ante,  p. 
684,  a).  And  it  is  the  duty  of  the  prevailing  party  to  see  that  the  order  conforms 
to  the  decision  (Savage  v.  Belyea,  1  Code  H.  42 ;  8  How.  276 ;  La  Forge  v.  Van 
Wagenen,  14  How.  57).  The  order  should  be  dated  as  of  the  day  it  is  actually 
entered.  But  where  it  is  dated  as  of  the  day  the  decision  was  made,  the  party 
entering  cannot  afterwanls  object  to  it  on  that  ground.  K  the  party  entitled 
.  to  draw  up  the  order  neglects  to  enter  it  for  twenty-four  hours  after  the  decis- 
ion is  made,  any  other  iSirty  interested  in  the  entry  of  the  order,  may  enter 
it.  Where  an  order  is  special  in  its  provisions  the  party  entitled  to  draw  up 
the  same  should  submit  a  copy  of  the  proposed  order  to  the  adverse  party,  so 
that  he  may  propose  amendments  (Whitney  v.  Belden,  4  Paige,  140).  [In  the 
Superior  Court  of  New  York  city,  where  an  order  is  entered  exparte^  and  the 
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oppoiile  p«rtT  is  diiMtlBfied  withit,  heiMyoiianoliee  t>f  two  6Biy%hme  a 
re-0ettlemeotj  13^i  ^'^^^  P-  <^i  <^-  I^the  socceflsfol  par^  doee  not  enter  the 
order,  the  nnBaoceasftil  party  may  do  so,  in  order  to  ajq^eal  (JM  r.  C^MMnAoeen, 
14  Abb.  56 ;  and  see  on^,  p.  465,  b), 

a.  Order,  to  wliat  time,  it  relates.— The  court  nerer  allows  a  party  to  be 
prejudiced  by  its  own  delay.  And  where  the  ooort  delays  announcing  its  de- 
cision onti  motion,  the  deosion  when  made  relates  back  to  the  time  when  tiie 
motion  was  made,  and  any  prooeedines  taken  intermediate  the  making  the 
motion  and  the  announcement  of  the  decision  will  bew  at  the  risk  of  having 
them  set  aside  if  conflicting  with  the  dedsion.  Thus,  where  a  defendant 
moved  on  the  29th  of  January  to  change  the  place  of  trial,  and  the  dedskm 
granting  his  motion  was  not  announced  till  the  34th  of  February,  the  platoUff 
HI  tiie  interim  haying  taken  an  ^quest,  held  that  the  inquest  was  irrpffmlary 
and  on  motion  it  was  set  aside  (Wu9on  y.  Eenderstmy  15  ETow.  90). 

b.  Void  order. — ^An  order  returnable  on  a  Sunday  is  void  (ArcHc  ?¥w  Ins, 
Oo.  v.  Bickty  7  Abb.  204).  And,  Mm^so  ia  m  order  made  on  a  motion  in  the 
wrong  county  (Neweomb  y.  BmI,  14  How.  100 ;  and  see  Id  id.  d74 ;  5  id.  VH ; 

2  Code  R.  76 ;  10  How.  484). 

e.  Denying  motion,  on  party  reftiaing  to  be  eKamined  onAy. — A  Judge 
before  whom  a  motion  is  heard  at  special  term  cannot  direct  tiie  respon(fiBff 
party  to  appear  before  him  and  be  examined  orally  toudiing  the  matters  of 
Ubct  mvolved  in  the  controversy,  and  upon  his  refusing  to  sumnit  to  such  exam- 
ination, determine  the  motion  against  him  for  that  cause  {Meper  y.  Lent^  7  Abb. 
226 ;  reversing  16  Barb.  588 ;  Hce  now,  g  401). 

d,  Referenoe  on  motloa — It  seems  Chat  if  the  affidavits  on  a  motion  are  not 
sufficiently  definite,  the  co^  diould  order  a  reference  to  ascertain  and  report 
the  &ct8  (icL  ;  and  see,  ontd,  p.  493,  c). 

€.  Oommiaaton  to  iwnimine  wltnaaaea,  on  a  motion.— See  anie,  p.  757»^. 

f.  Serving  oopy  plaadinga.— When  a  motion  is  to  be  heard  on  the  pleadings 
it  is  not  necessary  to  serve  a  copy  of  sudi  pleadings  (Nrntlbwry  v.  NMmrif^  6 
How.  182). 

g.  Copies  of  pleadmgs  served  on  the  adverse  party  should  be  perfect  ooiHee* 
including  signatures,  jurat,  &c,  and  the  party  served  has  a  right  to  preenme ' 
that  the  copy  pleading  served  is  a  oorr^  copy.  But  where  the  original  is 
correct  and  the  copy  defective,  the  par^  serving  the  copy  may  be  allowed  to 
serve  an  amended  copy  on  payment  of  costs  occasioned  by  the  irregolarity 
{lAta^n  V.  Munn,  3  Paige,  200). 

A.  Right  to  begin  on  motion. — When  a  motion  is  brought  before  the  conrt 
npon  an  order  to  shoW  cause,  the  order  is  regarded  as  a  notice  of  motion,  and 
the  paity  obtaining  it  is  entitled  to  open  and  close  the  argument  (N,  T.  ^ 
ffan&m  jR.  R  Oo.  v.  0<mmimoner$  of  iMropcUian  Fokee,  1  Hilton,  562). 

t.  OI](ieotion  to  oomplaint  on  motion.— The  court  will  not  as  a  general  rule, 
on  an  interlocutory  motion  made  by  the  plaintiff  after  issue  johied,  consider 
the  objection  that  the  complaint  does  not  state  fiicts. sufficient  to  constitute  a 
cause  of  action  {Banks  v.  maker,  2  Bosw.  691). 

j.  Impeaching  a  deponent  on  a  motion.— The  character  of  the  deponeni 
in  an  affidavit  used  on  a  motion  may  be  impeached,  by  i^davit,  but  tiie  oppo- 
site party  should  be  afforded  an  opi)ortunity  to  rebut  such  impeachment  (see, 
FrancU  v.  Church,  Clarke,  475 ;  MerriU  v.  Baker,  11  How.  456 ;  Clarke  t.  Frmt^ 

3  CaL  125 ;  and  contra,  (mien  v.  Keamy,  2  Cow.  529). 

k.  Coats  on  a  motion. — Costs  of  a  motion  are  not  given  on  a  motion  being 
granted  by  default,  unless  asked  for  in  the  notice  of  motion  or  order  to  show 
cause  (BarUa  v.  MareeUus^  2  Barb.  3741  But  if  the  opposite  party  appears  and 
litigates  the  motion,  costs  are  in  the  aiscretion  of  the  court  whether  asked  for 
by  the  notice  or  not  (Banta  v.  MtrceUus,  2  Barb.  374). 

I  Where  a  motion  wasj^nrnted  in  part  and  denied  in  part  no  oofts  were 
allowed  to  either  party  (CSrbin  v.  George,  2  Abb.  465). 

m.  Costs  denied  where  the  moving  party  asked  for  more  than  he  wis  entA- 
tied  to  (Whipple  v.  WUUam,  4  How.  29). 
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a.  0(Hte  wete  j4t0B  agttknt  tthe  UMyrtne  party  because  he  had  improperlT 
asked  for  costs  (Week$  y.  Sauthwiek,  12  How.  170). 

b.  fiaoh  party  sooeeediiig,  ao  caste  allowed  to  either  (Ohamman  ▼.  Lmnan, 

e.  Costs  to  aUde  erent  (Johnson  v.  /Ofeft,  7  How.  485). 

d  Motions  denied  with  costs,  becaose  the  moyinj[  papers  did  not  state  the 
irregularities  compUlned  of  {Phrkine  v.  Mead,  22  How,  476 ;  Sehver  v.  Fifrbe$, 
22  How.  477). 

6.  Motion  to  set  aside  prooeedinxs  ))ecause  the  folios  not  marked  denied 
with  costs,  the  moving  pH>ers  not  haying  the  folios  marked  (Sawyer  y.  Schoon- 
maker  J  8  How.  IW). 

/  SiBTvioa  of  ord«r  — ^An  order  entered  with  the  clerk  is  properly  seryed  by 
deliyering  a  copy  and  at  the  same  time  showing  a  certified  copy  (Smith  y. 
Smith,  28  How.  184). 

ff.  One  appeal  from  two  orders.— Where  two  orders  are  made  and  entered 
in  a  cause  on  the  same  day,  one  of  which  substantially  embraces  the  other, 
and  the  opposite  party  appeals  from  both  orders,  he  may  do  so  in  one  appeal 
(Gregory  y.  Dodge,  8  Paige,  w> ;  and  see  TbS  y.  Thomae,  15  How.  816). 

h,  Bgottona  in  tJto  aimerlor  coart>-The  practice  of  the  superior  court  as  to 
grantinff  motions  by  demult,  was  stated  by  Bosworth,  J.  (uobb  y..  Lackey,  12 
How.  200;  4  Duer,  678;  2  Abb.  158),  as  follows:  Bx parte  orders  may  be 
granted  by  any  jud^  of  the  court,  whereyer  he  may  be  found  within  the  ter- 
ritorial limits  m  wmch  he  is  authorized  to  dp  official  acts.  Motions  upon 
notice,  or  orders  to  show  cause  can  be  moyed  in  wtoaUon,  in  the  ai)sence  of 
the  adyerse  party;  only  befote  the  Justice  vHio  sits  at  chambers,  on  the  day  for 
which  the  notice  is  giyen  or  the  order  to  show  cause  is  returnable.  DemuUs 
for  not  making  such  motions  can  be  moved  before  such  Justice  only.  Cham- 
bers during  eaoaUon  is  regulariy  held  in  the  gefieral'term  room.  During  term 
time,  motions  on  notice  and  orders  to  show  cause,  in  the  absence  of  the  oppos- 
ing attorney  or  counsel,  can  be  moved  only  before  the  Justice  who  holds  the 
ej^cial  term.  Motions  to  dischaige  such  notices  or  orders  to  show  cause,  on 
account  of  the  de&ult  of  the  paity  serying  them  to  bring  them  on,  can  be 
made  before  such  justice  only.  When  the  attorneys  or  counsel  of  both  parties 
attend,  they  may  be  heard  before  any  Judge  of  the  court,  who  is  disengaged. 
But  there  is  but  one  place  where  demmts  can  be  taken  on  the  failure  of  the 
attorney  serving  a  notice  or  order  to  show  cause  to  bring  on  his  motion,  or  on 
the  Idltire  of  the  attorney  on  whom  it  is  seryed,  to  appear  and  oppose. 

Bee,  ai^e,  %  27,  and  note  thereto. 

».  Deoialon  on  a  deimirrflr.--(See  ante,  p.  684,  b,)  [The  decision  of  the  court 
allowing  or  oyemdin^  a  demurrer,  is  in  the  form  of  an  order  for  judgment,  in 
an  cases,  whether  it  grres  leaye  to  amend  or  not.  That  order  for  Judgment  is 
appealable,  and  is  to  oe  appealed  from  as  any  other  order.  Of  course,  it  must 
be  so  appealed  from  while  it  remains  an  order,  for  after  a  Judgment  is  entered, 
it  bcKsomes  merged  in  the  Judgment ;  an  appeal  thim  the  order  would  then  be 
fdtile  and  irr^^dar.  The  appeal  must  be  from  the  judgment,  ^is  is  the 
result  of  the  decisions  (see  Ford  y.  Turner,  5  Duer,  684 ;  18  How.  193 ;  8  Abb. 
885 ;  Phippe  y.  Van  CoU,  4  Abb.  90 :  15  How.  110;  Ives  v.  Mmer,  19  Barb.  197 ; 
JBe^Tia&ify.  i7^^6M9Mm,4Sand.702;  Bentieyw,  Jones, d  Code  K 97 -,  4How.885; 
King y. Stafford^ Uow,  90;  Wood y. Lambert,!  Code KN.  B.214;  8  Sand. 724; 
I>rumm^y.Husson,SU(m.247;  lDuer,688;  DcHphy.  IFfttte,  8  How.  275 ; 
Lewis  y.  Acker,  8  How.  414).  If  the  demurrer  is  on  to  the  whole  pleading,  and 
the  decision  reserves  no  leaye  to  amend,  nor  grants  a  stay  of  proceedings,  then, 
as  an  appeal  fh>m  the  decision  as  an  order  is  not  a  stay  of  the  pro^edings 
(cmU,  p.  686, »)» there  is  nothing  U  preyent  the  successfhl  party  entering  a  Judg- 
ment on  the  decision  in  his  &yor,  and  forcing  the  opposite  party  to  reyiew  the 
decision,  if  at  all,  by  an  appeal  from  the  Judgment  If  an  appeal  be  taken  to 
the  general  toem,  from  a  decision  on  a  demurrer,  as  an  app«u  from  an  order, 
and  the  general  term  affirms  such  decision,  and  Judgment  is  thereupon  entered, 
the  cause  must.  In  all  cases,  be  again  brought  before  the  genend  tesm,  on  an 
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appeal  from  the  judgment,  before  it  can  be  appealed  to  the  court  of  i^tpeals 
Bee  HoOmIm'  Baric  y.  VaU,  15  K.  Y.  5dS). 

a.  Deolflioii  on  a  motion  under  aeotioii  247.—The  decLnon  of  a  jndee  at 
chambers,  under  section  247,  holding  an  answer  frivolons  and  ordering  jfudg- 
ment  for  the  plaintiff,  S&ancrderimit  B.  R  Oo,  y,  KortarigM,  10  How.  457; 
Gimld  V.  Carpenter^  7  id.  98).  In  other  cases  it  has  been  held  that  a  decision 
on  an  application  under  section  247  is  a  judgment,  and  must  be  appealed  from 
as  a  judgment  (BenUey  v.  Jones,  8  Code  Rep.  37 ;  4  How.  335 :  Darrow  v.  MUltr, 
8  Code  Rep.  241 :  King  v.  Stafford,  5  How.  80;  BoberU  ▼.  Morrison,  7  id.  396; 
Lawrence  v.  Dams,  id.  854 ;  Hm  v.  Smifh^  id.  150 ;  Jfortinv.  Kanouse,  2  Abb. 
890 ;  Bruce  y.  Pinkney,  8  How.  397).  Where  a  motion  for  judgment  upon  a 
demurrer  as  friyolous  was  granted,  with  leaye  to  defendant  to  answer  in  two 
*  days,  the  defendant  appeal^  frx>m  the  decision  to  the  general  term,  as  from  an 
order,— held  by  the  K.  T.  Com.  Pleas,  at  general  term,  that  he  i^ht  do  so 
(Lee  y.  AinsUe,  4  Abb.  90,  note,  and  id.  463 ;  see  supra,  and  cmte,  p.  674,  b), 

h.  DismiMal  of  complaint— The  dismissal  of  the  complaint  for  not  pro- 
ceeding in  the  action,  is  a  judgment  {TSlspaugh  y.  Dick,  8  How.  38)  [Doubtlbl]. 

c  Order  ftxr  new  trial.— An  order  of  the  supreme  court  at  general  term, 
reyersing  a  judgment  obtamed  at  the  circuit  court,  and  orderii^  a  new  trial 
ii  not  a  judgment  (Duane  y.  Norlhem  RRCoA  How.  864). 

Seenote  to  aubdiyision  5  of  section  807. 


§  401.  [358  to  362.]  (Am'd  1849, 1852,  1868,  1869,  1862). 
Definition  of  a  motion.  JfotionSy  how  (md  where  made. 
MoUona  in  the  first  district.  Stay  of  proceedinga.  Co  mpeUing 
parties  to  testify. 

(1.)  An  application  for  an  order  is  a  motion. 

(2.)  Motions  may  be  made,  in  the  first  judicial  district,  to  a 
judge  or  justice  out  of  court,  except  for  a  new  trial  on  the 
merits. 

(3.)  Orders  made  out  of  court,  without  notice,  may  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  State  ;  and  they 
may  also  be  made  by  a  county  judge  of  the  county  where  the  . 
action  is  triable,  or  by  the  county  judge  of  the  county  in  which 
the  attorney  for  the  moving  party  resides,  except  to  stay  pro- 
ceedings after  verdict. 

(4.)  Motions  upon  notice  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in .  a  county  adjoining  that  in 
which  it  is  triable ;  except  that  where  the  action  is  triable  in 
the  first  judicial  district,  the  motion  must  be  made  therein,  and 
no  motion  upon  notice  can  be  made  in  the  first  judicial  district, 
in  an  action  triable  elsewhere. 

(6.)  In  all  the  districts,  a  motion  to  vacate  or  modify  k  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a  pro- 
visional remedy,  shall  have,  preference  over  all  other  motions. 

(6.)  No  order  to  stay  proceedings  for  a  longer  time  than 
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twenty  days  shall  be  granTed  by  a  judge  out  of  court,  except 
upon  previous  notice  to  the  adverse  party. 

(7.)  When  any  party  intends  to  make  or  oppose  a  motion  in 
any  court  of  record,  and  it  shall  be  necessary  for  him  to  have 
the  affidavit  of  any  person  who  shall  have  refused  to  make  the 
same,  such  court  may,  by  order,  appoint  a  referee  to  take  the 
affidavit  or  deposition  of  such  person.  Such  person  may  be 
subpoenaed  and  compelled  to  attend  and  make  an  affidavit 
before  such  referee,  the  same  as  before  a  referee  to  whom  it  is 
referred  to  try  an  issue.  And  the  fees  of  such  referee  for  such 
service  shall  be  three  dollars  per  day. 

a.  This  section  (401)  does  not  9,pp)j  to  suits  existing  at  the  time  of  the  pas- 
sage of  the  code,  nor  to  a  special  statutory  procedin?  (In  Be  Wdd%  WiU,  (^ 
How.  316;  2  Ckxie  Rep.  138;  Broekway  v.  JeweU,  16 Barb. 690;  TFeOiv.  J<ma, 
2  Abb.  20). 

h,  Babdlviflion  1.  What  is  a  motion  ? — The  foHowui^  appUcations  to 
the  court  have  been  held  to  be  motions:   Application  for  a  commission 

iBrwin  T.  VoorhUB,  26  Barb.  127 ;  18  How.  180);  an  appeal  pursuant  to  §  849 
Sanage  v.  Da/rrow,  2  Code  R  67) :  an  application  pursuant  to  section  247 
BoberU  v.  darkey  10  How.  416 :  Qtmld  v.  Carpenter,  7  t<2.  90 ;  see,  however, 
Jones  y.  BenUif,  8  Code  R  87 ;  4  How.  886 ;  King  v.  Stafford,  6  td  80);  an 
application  for  a  rehearing  at  general  term  bv  way  of  appeal  from  a  single 
judge  (Van  Wyek  v.  AlUger,  1  Code  R  68).  But  the  apphcation  to  have  costs 
of  appeal  from  a  surrogate's  decree  taxea  is  not  a  motion  {Brockwaiy  v.  Jewetty 
16  Barb.  690 ;  and  see,  ante,  p.  620,/), 

e.  Babdivjtaion  2. — This  applies  to  all  motions,  except  the  one  excepted, 
"  therefore  an  order  for  the  appointment  of  a  ^uaraian  in  partition  may  be 
made  by  a  judge  at  chambers  ^  (Diebrouf  v.  Folffer,  6  Abb.  64 ;  and  see,  ante, 
section  27. 

d  Babdivision  3.—The  term  ^^the  court"  means  the  court  in  which  the 
action  is  pending  {Mann  y.  lifler,  1  Code  Rep.  N.  a  888;  6  How.  286).  A 
county  judge  may  make  an  order,  staying  proceedings  on  a  judgment  on  the 
report  of  a  referee.  A  report  of  a  referee  is  not  a  Derdiet  (OOe  y.  Spencer,  8 
How.  171).  A  county  judge  before  whom  a  proceedmg  supplementary  to  the 
execution  is  pending  cannot  make  an  order  staying  such  nroceeding  (ffk  of 
Gene$ee  v.  fmmcer,  16  How.  412 ;  and  see  id.  14;  Ooidd  y.  uhapin,  4  How.  186 ; 
and  ante^  1^,  a.) 

e^  Subdivision  4. — In  order  to  authorize  the  court  to  hear  a  motion  it  is 
not  necessary  to  show  that  it  is  made  in  the  proper  county.  If  not  thus  made, 
that  fkct  can  be  shown  in  opposition  to  the  motion,  or  it  may  furnish  ground 
for  vacating  any  order  taken  by  default  on  such  motion,  and  perhaps  any 
order  on  such  motion  would  be  void  (Newcombe  y.  Beed,  14  How.  100 ;  see, 
howeyer,  as  to  the  order  being  void,  Blackmwr  y.  Van  Inwager,  6  id.  867 ; 
GeOer  v.  Hofft,  7  id.  266). 

/  The  county  in  which  an  action  is  triable,  is  the  county  in  which  the 
venue  is  laid,  that  is,  the  county  named  as  place  of  trial  in  the  compltdnt 
((hnUd  v.  Chapm,  4  How.  186 ;  Ckmal  ffk  v.  Harria,  1  Abb.  192).  The  word 
PrioMe  applies  only  to  the  county  named  as  the  place  of  trial  {Bancs  y.  Seldon, 
18  How.  168).  Thus  where  the  plaintiff  and  defendant  reside,  m  different 
counties  not  adjoining,  and  in  different  judicial  districts  not  a4joining2  and 
the  plaintiff  names  the  countf^  of  his  residence  as  the  place  of  trial,  that  is  the 
county  in  which  the  action  is  triable,  until  the  place  of  trial  is  changed  by  an 
ord^r  of  the  court  (Jd  ;  S.  C.  id.  874;  Aakinayf.  Heam8,SAhb.  184;  ChvUmek 
V.  Morri$$on,  6  How.  867. 
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a.  Where  no  copy  of  the  eonnptedtat  has  been  served,  and  no  complaiDt 
has  been  filed,  the  defendant,  for  the  purpose  of  moTtng,  is  at  libertv  to  re- 
gard the  coonty.in  which  the  summons  states  the  complaint  wi]l  be  filed, 
ae  the  comity  in  whidi  the  action  is  triable  (Jbknatm  v.  Bryan,  1  Code  Rep 
N.  8.  46 ;  Davison  v.  PoweU,  13  How.  287).  And  BembU,  where  no  place  of- 
trial  is  named  in  the  complaint,  the  motion  may  be  made  In  any  dis- 
trict within  which  the  action  is  prcoerly  triable  (EoiehkiM  t.  Groekar^  15  How. 
836.) 

5.  Erie  coonty.— Actions  triable  in  Erie  county  require  all  motions  in 
relation  to  them  to  be  made  in  the  8th  district,  as  mere  are  no  cocmtieB  out 
of  that  district  acyoining  Erie  (IngieJiart  y.Johndan^  6  How.  80.) 

c.  Orleans  oount7--^All  motions  in  the  supreme  court,  and  all  suite  and 
proceedings  in  equity  in  said  court,  arising  in  the  county  of  Orleans,  may  be 
brought  to  a  hearing  at  any  special  or  general  term  of  said  court  in  the 
county  of  Erie,  in  the  same  manner  as  though  the  said  county  of  Erie  was 
adjourning  the  said  county  of  Orleans  (Laws  of  1848,  ch.  35,  p.  47.) 

d,  Tbmt  ^istriot.— The  special  or  genial  terms  of  the  snprrane  oont  in  the 
first  judicial  district  haye  no  Jurisdiction  to  hear  a  motion  [upon  notiee]  in  an 
action  triable  in  another  district  (flgrm  v.  Olarky  10  How.  415 ;  Canal  Aink  y. 
Iln/rris,  id.  452 ;  19  Barb.  587 ;  Wheeler  y.  MmOand,  12  How.  35).  An  I4>plica- 
tion  for  an  order  of  supersedeas  (under  2  R  S.  556,  gg  36,  37)  may  be  niaae  to 
the  judge  of  the  first  district,  although  the  action  is  triable  elsewhere  (WeUa 
y.  JoneSy  2  Abb.  20).  It  is  not  a  case  goyemed  by  section  401  (id,;  and  see 
Weed  y.  Sturgie,  13  How.  130;  Cunningham  y.  Widing,  5  Abb.  418). 

e:  Snbdlviflion  6.~No  judge  has  the  right  arbitrarily  to  make  an  ex-parte 
order  staying  proceedings  m  an  action  for  a  giyen  period,  or  twenty  days  (§401; 
Mm  V.  Thuri/>y,  11  How.  114).    The  stay  should  always  be  until  the  party 
obtaining  it  can  make  some  other  application  for  relief  (Ghuhtnuek  y.  Morriatm, 
6  How.  UTj ;  and  m  Saks  v.  Woodin  (8  id.  850),  the  same  judge  (Hania)  held 
that  an  order  to  stay  proceedings,  to  render  it  efiectaal,  most  be  aocantpaBied 
by  a  notice  of  motion.    An  order  to  stay  im>oeedin£B  for  a  giyen  number  of 
days  is  neyer  proper.    It  should  always  be  limited  by  a  time  when  Uie  party 
can  make  application  fbr  the  relief  he  seeka    Wheth^  an  es»-parie  order  of  a 
Judge  at  chambers  staying  proceedings  until  the  decision  of  an  appeal  Is  yalid, 
although  the  efiect  of  the  order  must  be  to  create  a  stay  for  more  than  twenty 
days  (LoiUmer  y.  Lord,  4  £.  D.  Smith,  184).    Held  it  is  not  yalid  (Steam  Nao, 
Co,  y.  Weid,  8  How.  49 ;  contiu,  of  an  oraer  made  by  the  court  (EarrU  y. 
CUM'k,  10  How.  421).    In  one  case  (Lan^don  y.  WUkes,  1  Code  Bep.  N.  B.  10), 
it  was  held  by  King,  J.,  that,  seyeral  orders  each  staying  the  proceedings  for 
less  than  twenty  days,  but  collectiyely  more  than  twenty  days,  might  be  made. 
That  case  was  cited  in  the  superior  court ;  and  per  Duer,  J.,  "  I  cannot  follow 
the  decision  that  has  been  cited ;  the  meaning  of  the  code  is  that  there  shall 
be  no  stay  of  proceedings  beyond  twenty  aajrs,  except  upon  notice  to  the 
adyerse  party ;  and  wheUier  a  stay  exceeding  the  time  limited  be  granted  by 
a  single  order  or  by  successiye  orders,  is  immaterial.    The  intent  of  the  pro- 
yision  is  a^  mudi  yiolated  in  the  one  case  as  In  the  other ;  nor  do  the  words 
force  us  to  adopt  a  different  construction.    A  second  order  extending  the  0tay 
twenty  days  beyond  the  twenty  first  allowed,  is  as  truly  an  order  to  Stay  Jiro- 
ceedings  for  a  longer  time  than  the  code  permits,  as  a  single  order  for  rorty 
days"  (^Tkw.  5  Sand.  656);  Siartin  y.  Leme,  12  Abb.  482 ;  and  in  Saks  v. 
Woodm  (8  How.  3^),  where  a  defendant  obtained  two  consecntiTe  ex-parte 
orders,  simply  "  that  the  plamtiff*s  proceedinss  be  stayed  twenty  daysj*'  on 
applying  ex-parte  for  a  third  order  to  the  like  eff'ect,  Harris,  J.,  obseryed, 
''  Such  practice  is  a  clear  yiolation  of  the  spirit  if  not  the  letter  of  aection  401. 
The  obyious  iutention  of  the  legpislature  was  that  the  power  ^  a  Ju^  to 
arrest  the  proceedings  of  a  party  by  an  ex-^wirte  order  should  be  limited  to 
twenty  days.    To  effect  a  stay  for  a  longer  time  by  a  series  of  orders  eaeh  by 
itself  witun  the  statutory  limit,  but  in  Sm»  aggregate  exoeedtttg  that  Tknit,  is 
butanMM»i(mofthe  statute.    It  is  bat  an  attempt  to  accomplish  indirectly 
what  could  not  be  done  directly." 
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<i.  An  order  extending  the  time  to  make  ik  case  or  exceptions  is  not  per  m  a 
stay  of  proceedings,  and  this  danse  of  the  section  does  not  applj  to  such  an 
order  {Thompian  y.  manolmd,  X  Code  Bep.  10&^;  Hujf  y.  BenneU,  2  ib.  189 ; 
AdamB  y.  Sage,  18  How.  18 ;  and  see  SaUa  y.  BuOtsr,  27  How.  188). 

b.  An  order  extending  the  time  to  answer  was  held  not  to  be  a  stay  of  pro- 
ceediiigB  {WUoock  y.  Owrtis,  1  Code  Rep.  96 ;  Sistm  y.  Lawrence,  16  Abb.  259, 
note  ;  25  How.  485) ;  and  therefor  a  county  judge  may  by  an  ei^pwrie  order, 
extend  the  time  to  answer  more  than  twenty  days,    (/a.) 

e.  An  order  of  a  Judge  8ta3rinff  proceedings  cannot  be  treated  aa  a  nullity  on 
thegroond  that  it  was  improyidently  granted,  or  improperly  or  fraudulently 
obtamed  {Harris  y.  Clark,  10  How.  416).  The  proper  remedy  is  to  moye  to 
haye  it  yacated  (fiempdead  y.  HempsUad,  7  id.  8>  There  are  dicta  to  the  effect 
that  an  order  of  a  judge  staying  the  proceedings  more  than  twenty  days  may  . 
be  treated  as  a  nullity  (Anon.  5  Sand.  656 ;  SatU  y.  Woodin,  8  How.  849 :  (EfaW 
y.  Bf»7i^,  2  Code  Rep.  139);  and  in  Tracer  y.  BOmmaU  (2  Code  Rep.  96), 
where  the  plaintiff  disregarded  the  order  of  the  county  judge  staying  the  pro- 
ceedings, after  yerdict  and  entered  judgment,  Parker,  J.  held  the  jui&B  had  no 
power  to  stay  tiie  proceedinffs,  and  that  the  plaintiff  was  not  irregular  in  dis- 
regarding the  order.  An  order  made  out  of  court  and  without  notice^  staying 
prooeedings  for  more  than  twenty  days,  is  yoid  {Bang$  y.  SeHden,  13  How.  874^ 
see  7  Abb.  80 ;  10  Abb.  448 ;  4  Bfow.  248).  ^^901^0,  the  order  is  good  for  twenty 
days  {Bange  y.  SOden,  18  How.  374). 

d.  The  proyision  that  no  order  stajring  prooeedings  for  a  longer  period  than 
twenty  days  shall  be  granted  by  a  iudge  out  of  court,  ex  parity  applies  to  the 
case  of  an  order  made  by  a  judge  sitting  at  chambers  and  holding  special  term 
at  tiie  same  time ;  and  an  order  so  made  ea^  parte,  staying  proceedings  for  a 
longer  period  than  twenty  days,  but  entitled  *'  at  chambers.*'  will  be  deemed 
as  granted  out  of  corart,  and  will  be  set  aside  (Wood  y.  KmiaU,  9  Abb.  419 ;  18 
How.  168)v  In  such  a  case,  tha  court  on  setting  aside  the  order,*  will  direct  a. 
stay  of  proeeedittffs  to  allow  the  party  to  renew  his  motion.    (Id.) 

&  Where  an  order  is  obtained  staying  plaintiff's  prooeedings  pending  a  mo- 
tion, the  defendant  is  entitled  to  the  whole  of  the  day  on  which  the  motion  is 
dkpoeed  of  for  taking  the  nextstep  in  the  cause,  although  pending  the  stay 
hiS'tfane  to  take  such  step  may  haye  expired  (see  Vernon  y«  Bbdgkinson,  8  Cr. 
M.&R151;  lTyrw.&Gr.427;  4Dowl.665). 

/  As  to  taking  deposition  of  a  party  or  witness  upon  a  motion  see  ante,  page 
7«9,p. 

§402.  [363.]    (Am'd  1849.)    Notice  of  moUan. 

When  a  notioe  of  a  motion  ia  necessary,  it  must  be  served 
eight  days  before  the  time  appointed  for  the  hearing;  but  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a 
shorter  time. 

g*  Anotioe  of  less  than  e^ht  days  ia  in  the  absence  of  an  order  to  show  cause 
irregular  (Bogere  y.  McEOione,  12  Abb.  292 ;  20  How.  441) ;  the  objection  to  the 
lenrai  of  the  notice  must  be  made  on  the  hearing  ot  ^e  motion  ;  it  cannot  be 
in£tod  upon  for  the  first  time  on  appeal  (16  How.  271). 

K  An  order  to  show  cause,  returna]i>le  at  special  term,  must  be  granted  at 
specisd  term,  and  not  by  a  judffe,  and  an  order  to  show  cause  returnable  before 
a  Judge  must  be  retnreable  before  the  Judge  who  made  it  (Haebrouck  y.  Bhriek, 
7  Abb.  76;  MerriU y.  aU>ewn,^Uow.  850). 

i  The  granting  an  order  to  show  cause  is  not  a  matter  of  course  (Andrevetk 
y.  B<wne,  15  How.  75 ;  4  Abb.  440). 

j.  Serntit,  this  section  giyes  no  authority  to  shorten  the  notioe  of  a  motion, 
pureoant  to  section  247  (X^tf'Mty.  Bnediker,  1  Abb.  4tL). 

See  sections.  412, 418,  Supreme  Court  Rule  49,  and  Ruleaaf  N.  Y.Obpn. 
F1eM»  in  Appendix. 
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§  403.  [364.]  In  actions  in  the  supreme  oaurty  coimty  judge 
may  act  at  cha/mhere.    His  orderSy  how  reviewed. 

In  an  action  in  the  supreme  court,  a  county  judge,  in  addi- 
tion to  the  powers  conferred  upon  him  by  this  act,  may  exer- 
cise, within  his  county,  the  powers  of  a  judge  of  the  eupreme 
court  at  chambers^  according  to  the  existing  practice,  except 
as  otherwise  provided  in  this  act.  And  in  all  cases  where  an 
order  is  made  by  a  county  judge,  it  may  be  reviewed  in  the 
same  manner  as  if  it  had  been  made  by  a  judge  of  the  supreme 
court. 

a.  Every  county  Judge  within  the  oouDty  In  which  he  shall  have  been  elected, 
shall  have  power,  and  it  shall  be  his  duty,  to  perform  all  such  duties,  and  to  do 
all  such  acts,  when  not  holding  a  county  court,  as  might  hare  been  done  or 
performed,  by  the  laws  in  force  on  the  12th  of  May,  1847,  by  the  Jud^  of  the 
common  pleas,  or  by  any  one  or  more  of  them,  at  chambers  or  otherwise,  when 
not  holding  court,  or  by  any  such  Judge  being  of  the  denree  of  counsellor  of  the 
supreme  court,  and  acting  as  a  supreme-couft  commissioner  (2  R  B.,  Laws  of 
1847,  ch.  470,  g  27). 

5.  Where  the  place  of  trial  mentioned  in  the  complaint  was  the  city  and 
county  of  Kew  York,  and  a  county  Judce  of  the  county  of  Kings  had  granted 
an  ii^unction  order,  on  motion  to  vacate  such  ordet  the  court  said,  **  Section 
218  says,  the  order  may  be  made  by  *  a  *  county  Judge,  using  the  indefinite 
article ;  and  section  408  defines  what  eowUy  Judge  is  intended ;  and  from  that 
it  appears  it  must  be  a  county  judge  ofthe  county  in  which  the  action  is  triable ; 
that  being  so,  the  ii^unction  order  in  this  case  is  a  nullity*'  {Eddif  y.  EetMl, 
2  Ckxie  Itep.  76 ;  and  see  Ohultbucky.  Jforrtftm,  6  How. 8^ 

e,  A  county  judge  has  ho  power  to  hear  a  motion^  as  such,  in  an  action 

Smding  in  me  supreme  cour  [MerriU  v.  /6Za0um,  8  How.  800 ;  Boger$  v.  Jfe- 
Uume,  12  Abb.  292 ;  20  How.  441). 

d.  Where  a  county  judge  makes  an  order  in  an  action  pending  in  the  supreme 
coart,  he  acts  as  a  Justice  of  that  court  at  cliambers,  and  his  orders  are  to  be 
reviewed  in  the  same  manner  as  an  order  at  chambers  {OonkUn  v.  Dutoher,  1 
Code  Rep.  N.  8.  48;  6  How.  886). 
See  Rules  of  New  York  Common  Pleas,  in  Appendix ;  and  ante,  p.  700,  c. 


§  404.  [365.]  (Am'd  1849.)  In  absence,  dkc.  of  judge  at 
chambers y  motion  may  be  i/ramaf  erred  to  another  judge. 

When  notice  of  a  motion  is  given,  or  an  order  to  show 
cause  is  returnable  before  a  jndge  out  of  court,  and  at  the  time 
fixed  for  the  motion  he  is  absent  or  unable  to  hear  it,  the  same 
may  be  transferred,  by  his  order,  to  some  other  judge,  before 
whom  the  motion  might  originally  hare  been  made. 

t,  ^*  In  the  first  district,  all  motions  noticed  for  hearing  at  chambers,  not 
heard  on  the  day  for  which  they  are  noticed,  in  consequence  of  the  inabili^ 
of  the  court  to  hear  the  same,  stand  over  as  a  matter  of  course  until  the  next 
day.  tmless  a  different  disposition  should  be  made  by  the  direction  of  the  Judge, 
or  the  consent  of  parties  {McOii^  r.  YaSL,  10  How.  ^). 

/.  In  case  of  the  death,  sickness,  resignation,  or  removal  from  office,  absence* 
from  the  county  of  his  residence,  or  other  disability  of  any  officer  before  whom 
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ftny  spedal  proceeding  authorized  by  any  stotnte  may  haye  been  commenced, 
and  where  no  express  proyision  is  made  by  law  for  the  continuance  of  snch 
proceedings^  the  same  may  be  continu^  by  the  successor  in  office  of  such  offi- 
cer, or  by  any  other  officer,  residing  in  the  same  coimty,  who  might  have  orig- 
inally instituted  such  proceedings ;  or  if  there  he  no  such  officer,  then  by  the 
nearest  public  officer  in  any  other  county  who  might  liave  originally  had  juris- 
diction of  the  subject,  matter  of  such  proceedings,  if  such  matter  had  occurred 
or  existed  in  his  own  county  (2  R  8. 284,  §  51).  Where  a  proceedhig  to  attach  for 
contempt  in  sui^lementaiy  proceedings  is  pending  before  a  county  judge,  and 
he  goee  out  of  office,  such  proceedings  may  by  virtue  of  the  above  enactment  be 
continued  before  his  successor  (Bolstein  v.  Btee,  24  How.  135 ;  and  see  (M>b  v. 
Marman,  28  N.  Y,  155). 

§  406.  [366.]  (Ara'd  1849.)  Enlarging  time  for  proceed- 
ings in  an  action. 

The  time  within  which  any  proceeding  in  an  action  muet  be 
had,  after  its  commencement,  except  the  time  within  which  an 
appeal  must  be  taken,  may  be  enlarged,  npon  an  affidavit 
showing  grounds  therefor  by  a  judge  of  the  court,  or  if  the 
action  be  in  the  supreme  court,  by  a  county  judge.  The  affi- 
davit or  a  copy  thereof  must  be  served,  witi  a  copy  of  the 
order,  or  the  order  may  be  disregarded. 

a.  Tliis  section  relates  to  the  powers  of  a  Judge  of  the  court  at  chambenk 
and  has  no  M>plicatimi  to  the  powers  of  the  court  (Marvin,  J.,  Hcuue  v.  N,  7. 
OerU.  B,ROo.U  Row.  ^BO;  Ihmer  y.  aihernail,  2  Code  n&p,V7). 

b.  Where  an  act  is  to  be  done  within  a  certain  time,  in  which  the  concur- 
rence of  the  court  is  neces^anr,  and  a  party  has  done  all  that  he  is  required  U> 
do  to  obtain  the  decision  of  the  court,  he  is  not  to  suffer  through  the'  court's 
delay ;  and  if  the  court  gives  a  decision  afl^  the  time  for  doing  the  act  is 
passed,  the  decision  may  be  entered  up  as  of  the  time  when  by  law  it  ought  to 
have  been  given  (Olapp  v.  Oravea,  9  Abb.  20). 

0.  Time  to  make  a  oaaa — Under  the  former  practice,  an  order  to  enlarge 
the  time  to  make  a  case  was  invariably  granted  ex  parU^  and  without  an  affi- 
davit, the  Judge  who  tried  the  cause  actmg  from  his  own  knowledge  of  the 
&cts  and  questions  of  law  arising  in  the  case ;  section  406  allowing  an  order 
to  be  disr^rded  unless  the  affidavit  on  which  it  was  granted,  or  a  copy  there- 
of, be  served  with  a  copy  of  the  order,  is  inapplicable  to  an  order  to  enlarge 
the  time  to  make  a  case,  v>hen  the  order  is  granted  by  the  judge  who  tried  the  eaum 
{Thofmpwn  v.  Blanehardy  1  Code  Rep.  105).  But  if  such  an  order  be  made  by 
aludge  other  than  the  Judge  who  tried  the  cause,  the  requirements  of  sections 
405  and  401,  subd.  8,  must  oe  complied  with,  and  a  copy  of  the  affidavit  must 
be  served  with  the  order  {ib.;  and  Savage  v.  Belyea,  1  Code  Rep.  42 ;  3  How. 
276 ;  and  see  Adame  v.  Sage,  18  How.  18). 

d.  A  judge  at  chambers  cannot  extend  the  time  to  make  a  case  qfter  the  ten 
days  have  expired.  The  party  must  apply  to  the  court,  on  notice  (Doty  r 
Brown,  8  How.  875 ;  ShMm  v.  Wood,  14  How.  18). 

e.  Serving  oopy  affidavit — The  provision  in  this  section  requiring  the  affi- 
davit on  which  the  order  is  made,  or  a  copy  thereof,  to  be  served  wim  a  copy 
of  the  order,  relates  only  to  orders  granted  m  actions  enlarging  the  time  Withm 
which  any  proceeding  may  be  had,  and  does  not,  therefore,  apply  to  an  order 
under  section  292  {Green  v.  Buila/rd,  8  How.  815).  Where  a  party  by  mistake 
omits  to  serve  his  opponent  with  the  copy  order,  a  copy  of  the  affidavit  on 
which  the  order  was  granted,  he  is  entitled  to  relief  on  terms  (Quinn  v.  Oaee^ 
2  Hilton,  470). 
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c  Gqpj  afBdavit— The  o(^  affidavit  should  iadude  the  rignitnrf  and 
foraU  (3  Paige,  280) ;  hat  it  aeema  that  omitting  to  indode  a  copy  of  thej^mf 
in  the  copy  m  affldayitseryed,  does  not  render  the  proceedings  megnlar  {Gra- 
ham ▼.  McCoun,  1  Code  Bep.  N.  a  48;  5  How.  868 ;  Barker  t.  Oiok,  16  Abb. 
88;  40 Barb.  254. 

SeeBokdS. 
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Chaptbb  IX. 
Entitling  Affida/oUiB. 

%  406.  [367.]  BxAding  suits.  Affidavits  defeetivdy  enti- 
tled^ valid. 

It  shall  not  be  necessary  to  entitle  an  affidilvit  in  the  action, 
but  an  affidavit  made  witiiont  a  title,  or  with  a  defective  title, 
shall  be  as  valid  and  effectual  for  every  purpose,  as  if  it  were 
duly  entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding 
in  which  it  is  made. 

«.  Where  an  affidavit  was  entitled  sapreme  court,  instead  of  court  of  ap- 
peals, (he  court  of  appeals  held  it  to  be  defective  (Oliekman  y.  CUekman,  1 

b,  Aji  aJSdavit  entitled  in  the  *'  county  court,"  for  a  motion  for  retaxation 
of  costs,  &c.,in  proceedinfi^s  for  "  forcible  entry  and  detainer"  commenced  be- 
fore a  county  judge,  and  brought  into  the  supreme  court  by  certiorari,  comes 
within  this  section  and  is  sufficient  (People  v.  ibimsend,  6  How.  178). 

0.  On  a  motion  to  vacate  an  order,  where  the  affidavits  intelligibly  refer  to 
the  action,  an  objection  that  the  affidavits  are  entitled  in  the  wrong  court  wUl 
be  disregarded  (BfoAc  v.  Loeif,  1  Code  Rep.  N.  8.  406  ;  6  How.  108). 

d.  The  entitling  an  affidavit,  made  before  the  action  is  commenced,  in  a  suit 
(which  under  the  former  practice  was  fatal),  may  now  be  disregarded,  under 
sec.  176  of  the  code,  as  not  affecting  the  substantial  rights  of  the  diverse  party 
(Pindar  v.  Black,  2  Code  Rep.  58;  4  How.  95). 

e.  This  section  does  not  apply  to  a  notice  of  motion  (1  Code  Rep.  98),  nor  to 
proceedings  on  mandamus  (The  People  v.  Dikeman,  7  How.  124). 

Seea7i/<J,  p.564,6,578,/. 

/  The  tide  of  an  affidavit  embraces  the  name  or  style  of  the  court,  as  well  as 
the  names  of  the  parties.  Hence  an  error  in  the  name  of  the  court,  when  it  is 
certain  that  the  opposite  party  has  not  been  misled  by  it,  is  to  be  disregarded 
XB(noman  v.  Sheldon,  5  Sand.  657).  And  where  it  was  objected  to  an  affidavit 
that  it  was  entitled  in  the  supreme  instead  of  the  mpencr  court,  and  it  was 
admitted  there  was  no  other  suit  between  the  parties,  the  court  said,  "  As  this 
is  the  only  suit  between  the  parties,  the  plaintiff  could  not  have  been  misled 
by  the  error  in  the  name  of  the  court ;"  and  overruled  the  objection,    (id.) 

g.  Where  a  deponent  is  a  marksman,  the  fact  of  the  affidavit  having  been 
rea^  over  to  him,  and  his  understanding  it,  should  be  stated  in  the  jurat 
(Hayne$  v.  Potoell,  8  Dowl.  Pra.  Cas.  699). 

K  Affidavits  should  contain  a  venue— a  venue  being  an  essential  part  of  an 
affidavit  (see  Oook  v.  8tacU8, 18  Barb.  408,  and  cases  there  cited). 
50 
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<3hapteb   X. 

Computation  of  Time. 

%  407.  [868.]    Exnstmg  suits.     Time^  how  oomptOecL 
l%e  time  within  which  an  act  is  to  be  done,   as  herein 
provided,  shall  be  computed  by  excluding  the  first  day,  and 
inclnding  the  last.    If  the  last  day  be  Sunday,  it  shall  be  ex- 
cluded. 

a.  In  the  compntation  of  time,  upon  service  of  notice  of  trial,  (except  whoi 
the  seryice  is  by  mail,  see  §  412),  the  day  of  sendee  is  excluded,  and  the  fim 
day  of  term  is  included.  This  section  establishes  a  general  rule  in  such  a 
case,  notwithstanding  the  language  in  g  2S(i(Ea8(on  y.  Ohamb&rlain,  8  How. 
413;  DayUm  y.  Mclniyre,  8  Code  ^.  164;  5  How.  117;  BineU  y.  Biamtt,  11 
Barb.  96). 

b,  A  notice  seryed  on  Saturday  for  Monday,  is  not  a  notice  of  two  days 
( Whippta  y.  WiOiams^  4  How.  38).  Sunday  should  be  excluded  in  computing 
time,  where  the  notice  is  lees  than  a  week.  (lb)  But  see  3  HilL  875 ;  and  in 
King  y.  DotodaU  (2  Sand.  181)  the  court  said,  *'  We  know  of  no  rule  or  i»inciple 
by  which  Sunday  Lb  to  be  excluded  from  the  computation,  where  it  is  an  inter- 
mediate day,  and  we  supposed  the  law  on  the  subject  was  settled.  The  law 
is  establishea  here,  that  Sunday  must  be  computed,  when  it  is  an  intermediate 
day."  And  see  Melniosh  y.  Great  West,  R  R{1  Hare,  880).  And  per  Hand, 
J.,  "  Nor  is  Sunday  to  be  excluded  in  the  computation,  except  in  those  cases 
where  an  act  is  to  be  performed  within  a  certain  length  of  tmie,  and  the  last 
day  for  performance  falls  on  a  Sunday,  and  not  when  that  day  merely  inter- 
venes the  notice  and  the  time  when  an  act  is  to  be  done  on  a  specified  day  " 
(BoBton  y.  Ohamberlmn,  8  How.  413 ;  OampbeU  y.  Intefr,  Life  Am.  Soc  4  Bosw. 
308 ;  see  ante.  p.  614,  d).  A  notice  seryed  on  the  14th  foiVthe  16th,  Lb  a  notice 
of  two  days  (BaU  y.  Mand&r,  19  How.  468 ;  Gokmibia  Iwnpike  Boad  y.  ffoff- 
woody  10  \Yend.  433). 

<j.  Where  an  order  was  entered  on  37th  of  May,  and  notice  of  appeal  was 
seryed  on  27th  of  June,  held  to  be  in  time,  that  is,  withhi  80  days  {QaUt  y. 
Fimh,  36  How.  198). 

d  As  to  computing  time^see  Phdan  y.  Douglan  (11  How.  198) ;  PuOing  y. 
The  People,  (8  Barb.  884);  The  People  y.  N.  T.  Cent.  R  R  Oo.  (28  Barb,  m) ; 
and  as  to  not  including  Sunday  in  the  computation  when  it  is  the  last  day 
see  OampbeU  y.  Intemat.  Ufe  Aw.  Sot.  (4  Bosw.  398). 

e.  The  407th  section  prescribes  the  manner  of  computing  time,  in  all  cases 
where  any  act  is  to  be  done  within  a  limited  time:  That  Ib,  the  first  day  (of 
seryice)  Lb  excluded  and  the  last  day  included.  Therefore,  a  fiye  days*  notice 
seryed  on  Wednesday  for  the  following  Mondayjs  a  good  fiye  days*  notice. 
The  intenrening  Sunday  cannot  be  excluded.  Where  the  last  day  fiills  on 
Sunday,  the  d^y  following  is  the  last  day  of  limitation  (Taylor  y.  Corbiere^  8 
How.  885). 

/.  Where  an  act  is  to  be  done  after  the  ei^iration  of  thirty  days,  it  can 
not  be  performed  until  the  8lBt  day  {Judd  y.  Fulton,,  4  How.  r'^'"^ 
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a.  An  order  granting  addUhnal  UmSy  does  not  oommenoe  to  nin  until  tlie 
time  thereby  extended  would  have  expired,  had  no  order  been  made  (Bctuntk 
y.  MeEiey  8  Code  Rep.  24;  4  How.  947).  Thus,  where  the  time  to  answer 
would  haTe  expired  on  the  8th  of  October,  and  on  the  1st  of  October  an 
order  was  made,  for  twenty  days  addUional  time  to  answer,  it  was  held,  that 
the  time  to  answer  was  thereby  extended  ontil  the  28th  of  October,  ilb) 
See  contra,  Bknpmm  t.  Oooper,  2  ScoU,  840). 

6.  As  to  computing  time  for  publication  of  l^al  notices,  see  section  425. 


Chaptbb  XI. 

Notices^  andJUin^  cmd  sennce  of  Papers* 

BmnmoiR  408.  Notices,  ^kc,  how  serred. 

409.  Service,  how  made. 

410.  Service,  by  mail. 

411.  The  like. 

412.  Doubfe  time  where  service  by  mail. 

418.  Notice  of  motion,  &c.,  where  personally  served. 

414.  When  papers  need  not  be  served  on  defendant 

415.  Service  of  papers  where  parties  redde  out  of  the  State. 

416.  Summons  ana  pleadings  to  be  filed. 

417.  Service  on  attorney. 

418.  When  thb  chapter  does  not  apply. 

§  408.  [369.]    Exialmg  suits.    NotioeSy  <bc.^  how  served. 

Notices  shall  be  in  writing ;  and  notices  and  other  papen 
may  be  served  on  the  party  or  attorney,  in  the  manner  pre- 
scribed in  the  next  three  sectionSi  where  not  otherwise  pro- 
vided by  this  act. 

ft  "  Party  or  attorney  "  does  not  include  the  **  clerk."  ArUs^  p.  640,  d,  and  in 
fi0(0  to  g  410. 

d  Where  two  attorneys  are  in  partnership,  the  business  being  done  in  the 
name  of  one,  yet  service  of  papers  may  be  on  either,  whether  he  is  in  the 
office  or  abroad  on  other  business  (Laming  v.  MeKiUup^  7  Cow.  416). 


*  0.  See  ante,  p.  169,  a;  and  %  419,  post. 

f.  Whenever  it  shall  be  necessary  on  the  trial  .of  an  action,  or  in  any 
Judicial  proceeding,  to  prove  the  service  of  any  notice,  an  affidavit  showing 
such  seTYice  to  have  been  made  by  the  person  making  such  affidavit,  shall  be 
received  as  presumptive  evidence  of  such  service,  upon  first  proving  that  such 
person  Lb  dead  or  insane  (Laws  1858,  ch.  344). 

g.  Service  of  any  notice  or  other  paper  required  to  be  served  on  a  shoiff, 
may  be  served  by  leaving  the  same  at  the  office  designated  by  him,  by  a 
notice  filed  in  the  office  of  the  derk  of  his  county,  during  office-hours;  or 
leaving  the  same,  with  any  one  belonging  to  such  office,  tiberein ;  and  such 
service  is  equivalent  to  personal  service  on  the  sheriff,  and  if  the  sheriff  has 
not  designated  any  omce,  service  may  be  made  on  the  county  clerk  (8  R.  S. 
285,  §§  55,  56,  57). 
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«.  Where  s  p«r^  ofauues  his  attorney  and  there  is  no  regular  sabatiUitloci, 
BOtloeittuiy  still  be  rtenrea  on  the  attorney  of  record  (Orant  v.P^hOe,  6  OaL  55). 

b.  Service  on  a  Bnnday,  of  a  notice  or  otherpaper,  is  irregular  and  roid 
(FMd  T.  Park,  20  Johns.  140;  and  see  F^/ldAf.  Wooiter,  21  Verm.  R  215). 

Bee  Role  10,  and,  mUe,  pp.  4t»y  b;  16S,  0;  i\ifi»fi^  ▼«  7^  i%0p(0, 8  Barbi  889. 


§  409.  [370.]-   Exiatijig  suits.    Service^  how  made. 

The  service  may  be  personal,  or  by  delivery  to  the  party  or 
attorney  on  whom  the  service  is  required  to  be  made ;  or  it 
may  be  as  follows  : 

1.  If  npon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof;  or,  when*  there  is  no 
person  in  the  office,  by  leaving  it,  between  the  hours  of  six  in 
the  morning  and  nine  in  the  evening,  in  a  conspicuous  place 
in  the  office ;  or,  if  it  be  not  open  so  as  to  admit  of  such 
service,  then  by  leaving  it  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretioii. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at 
his  residence,  between  the  hours  of  six  in  the  rooming  and 
nine  in  the  evening,  with  some  person  of  suitable  age  and  dis 
cretion. 

6.  The  attorney  mentioned  in  this  section  means  an  '*  attorney  at  hk,** 
Afld  does  not  indude  an  "  agent,"  or ''  attorney  in  fiict  "*  ( Weofre  y.  SBcmm,  1 
Code  Rep.  106 ;  8  How.  808). 

d.  An  affidayit  of  service  on  a  clerk  must  state  that  he  Was  in  the  attontt|f'ft 
offloeatthetime(JadbatmY.  Mtt,8Cai  R  88;  Pttddock  v.  Bed)$,  2  Johns. 
Cas.  117).  But  it  need  not  spedlV  the  name  of  the  clerk  (Tremiper  Y.WrigkL 2 
Cai,R101). 

e.  Where  a  party  makes  the  best  service  the  droumstances  of  the  case 
will  admit,  ana  follows  it  np  promptly  by  regular  service  with.hottee  of 
the  fkcts,  the  service  will  be  deemed  sofflaent  (FcUoaner  v.  Ubopptt^  i  KMt 
Rep.  71). 

/  Where  a  party  finds  the  office  closed,  he  cannot  eflbci  a  refolar  sen^ 
by  having  the  office  unlocked  and  leaving  the  pa|>er  in  a  oonsMcndoB  ptooe 
within  (1  How.  258, 200). 

See  arUe,  p.  266,  b. 


§  410.  [871.]  Baristing  smts.    Service  by  mail. 

Service  by  mail  may  be  made,  where  the  person  makhig 
the  service,  and  tlie  person  o^  whom  it  is  to  be  made,  reside 
in  different  places,  between  which  there  is  a  regular  comdra* 
nication  by  mail. 

g.  Where  the  service  of  a  psper  is  made  by  mail,  it  must  be  deponted  in  (he 
post-officeiat  the  residence  of  the  attorney  making  the  servieeh-HiddresBed  (0 


Digitized  by 


Google        I 


§  411.]  SSI^YIOB   OF  PAPAB8.  7S9 

tbe  person  on  whom  it  is  to  be  served,  at  his  place  of  residenoe,  and  the  wysU 
9igap8Ad(8ehencki.  McKie, 2  Code  ^p.^;  4How.340);  orthe  Mpers  will 
not  be  deemed  to  be  served  where  deposited  (PpeUe$  y.  Bog&r$^  5  l3ow.  210 ; 
Van  B&nihuyam  v.  Lyk,  8  How.  819) ;  enclosed  in  a  wrapper  or  envelope  (35 
Wend.  677;  9  Abb.  68.  n.) 

a.  When  the  paper  is  thus  deposited  in  the  proper  post-office,  correctly  ad- 
dressed, and  the  postage  piud.  the  service  is  deemed  complete,  and  the  party 
to  whom  it  is  addressed  takes  the  risk  of  the  failure  of  the  mail  (lb.  ;  Lawler 
T.  ScmUoga  Mut.  Ins,  Co.,  2  Code  Rep.  114 ;  Crittenden  v.  AUams,  1  Code  Rep. 
N.8.21;  5  How.  800;  OibsMY.  Murdock,  1  Code  Rep.  103 ;  lUuMiff^  v.  Van 
BerUhuyieny  8  How.  67 ;  Van  Home  v.  Montgomery,  6  ib.  288 ;  Jacobs  v.  Booker, 
1  Barb.  71 ;  Bmea  v.  McCarmiek,  1  Code  Rep.  N.  S.  78;  Vaeear  v.  Camp,  14 
Barb.  841 ;  10  How.  460). 

b.  A  papMBr  deposited  by  an  agent  of  the  attorney  making  the  service,  ix^  a 
post-offlce  in  a  different  town  firom  that  in  which  the  attorney  resides,  is  not  a 
good  service,  except  fh)m  the  time  the  paper  is  actually  received  (Sdkench  v. 
BicKie,  8  Code  Rep.  24;  4  How.  246;  PeMes  v.  Bogers,  5  td  210;  8  Code  Bc^. 
218). 

e.  It  seems  that  if  an  answer  is  served  by  m»il,  and'  the  postage  is  not  paid, 
the  plamtiflTs  attomev  may  return  the  answer,  and  enter  Judgment  as  for  4c- 
&Qlt  of  an  answer  ( van  BmtAuymn  v.  Lyle,  8  How.  882). 

d  The  service  of  a  paper  bv  mail  is  good,  although  deposited  in  th»  ppit- 
office  on  the  last  day  for  service,  after  the  mail  has  closed,  if  otherwiae  ma4e 
in  conformity  to  the  statute  and  the  rules  of  the  court  (Noble  v.  Trotter,  8  Code 
Rep.  85;  4How.822;  BOioU  y.  Kennedy,  26  Bow,  ^i2), 

e.  By  **  the  person  making  the  service  **  ^  meant  the  attorney  on  whose  be- 
half it  is  done,  and  not  an  intermediate  agent  employed  by  mm  (Bohenek  v. 
MeKie^  supra).  The  code  requires  that  there  ahall  be  a  regvioff  eomm^nioMxn 
between  the  two  places,  to  make  service  by  mail  available,    (lb.). 

f.  The  provisions  as  to  the  service  by  mail  apply  only  to  service  on  the  par- 
ties to  the  action  or  their  attorneys,  they  do  not  apply  to  so'vioe  on  the  clerk 
{Laneing  v.  GuUek,  26  How.  250 ;  Crittenden  v.  Adams,  1  Code  Rep.  K  8.  21). 

g.  An  irregularity  in  the  service  is  waived  by  the  paper  served  being  re- 
tailed and  acted  upon  (Georgia  Lumber  Co,  v.  Btrong,  8  How.  246 ;  aiid  see  1 
^240;  2  %b,  246).  And  it  should  be  returned  within  a  reasonable  time  Uh- 
Qawn  V.  Leaventoorth,  8  Code  Rep.  151 ;  2  E.  D.  Smith,  26).  This  is  never  lim- 
ited to  less  than  the  same  day  (ib.) ;  and  when  returned,  the  ground  of  Q^ec- 
Mod.  should  be  explicitly  stated.  A  statement  that  the  service  is  Irregular  and 
not  in  compliance  with  certain  sections  of  the  code,  is  not  enough  (Chemung 
Canal  Bank  v.  Juds(m,  10  How.  188). 

See  Rule  10  and  note. 


§  411.  [372.]  Edstmg  tuit9.  Service  hy  mail. 

In  case  of  service  by  mail  the  paper  must  be  deposited  in 
the  poet-office,  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  place  of  residence,  and  the  postage  paid. 

A.  The  **  place  of  residence  "  must  be  understood  to  mean  the  name  of  the 
post-office  to  which  the  papers  are  to  be  directed.  And,  for  the  purpose  of  this 
section,  the  attorney  may  decide  where  is  hisplace  of  residence,  by  his  indorse- 
ment on  the  papers  (Baiell  v.  MeCormick,  6  How.  887). 

i.  The  term  "  at  his  place  of  residence  "  is  to  be  deemed  to  relate  to  the 
post-office,  and  not  to  any  paracular  locality  in  a  town  or  city.  Thus  when  a 
defendant's  attorn^  save  notice  of  appearance,  and  demanded  that  a  copy  of 
the  complaint  should  be  served  on  them  at  their  **  office,  No.  52  Grove  Stroet, 
in  the  city  of  New  York,'*  and  the  plaintifi's  attorney  mailed  a  copy  of  the 
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oomplidnt  at  Fonda,  New  York,  directed  to  the  defendant's  attorneys  br 
name,  '*  New  York,"  without  mentionmg  any  street  or  nomber,— it  was  baa 
good  seryice,  although  it  did  not  reach  defendant's  attorneys  (CMhout  y.  Bkim- 
Jandsr,  10  How.  460) ;  bat  see  role  20. 

a.  Giving  notice  by  mail  is.  deporitmg  a  letter  containing  the  req^ts 
information,  properly  addressed,  in  the  pMt  office  (FoMeifY.  Camp,  14  Barb. 
341). 

§  412.  [373.]  (Am'd  1849, 1859.)  Exfistinff  suits.  DatMe 
time  when  eetyed  hy  mail. 

Where  the  service  is  by  mail,  it  shall  be  doable  the  time 
required  in  cases  of  personal  service,  except  service  of  notice 
of  trial,  which  may  be  made  sixteen  days  before  the  day  of 
trial,  including  the  day  of  service. 

b.  This  section  apjdies  to  a  notice  to  limit  the  time  to  appeal  (JPl^rim  v.  ZmmIi, 
7  How.  188). 

«.  Where  an  answer  is  served  by  mail  the  plafaitiff  has  forty  days  withfai 
which  to  amend  his  oompUdnt  (see  €fcu»n  v.  Whai^,  5  How  Sw ;  WaMum 
V.  Bnrrkk,  4  How.  IS). 


§418.  [374.]  (Am'd  1849.)  EmeUng  mils.  ITotice  of  fWh 
tiauy  <bo.  v)hen  pereonalVy  served. 

Notice  of  a  motion,  or  other  proceeding  before  a  court  or 
judge,  when  personally  served,  shall  be  given  at  least  eight 
days  before  the  time  appointed  therefor. 

d  Where  motion  papers  for  the  28th  were  served  by  mail  on  the  17th  and  came 
to  hand  on  19th  6ct.,  and  on  the  20th  Oct  the  moving  party  served  a  notice  per- 
sonally that  said  motion  would  be  made  on  the  28th,  on  the.paperB  so  served 
by  miul,  held  a  soffldent  service  (Van  Benthuymn  v.  BtawM  14  How.  70). 


§  414.  [376.]  (Am'd  1849.)  Emsting  suits.  When  paper's 
^  need  not  he  served  on  defendant. 

Where  a  defendant  shall  not  have  demarred  or  answered, 
service  of  notice  or  papers,  in  the  ordinary  proceedings  in  an 
action,  need  not  be  made  upon  him,  unless  he  be  imprisoned 
for  want  of  a  bail,  but  shall  be  made  upon  him  or  his  attorney 
if  notice  of  appearance  in  the  action  has  been  given. 

A  **  This  provision  does  not  embrace  provisional  remedies.  These  are  not 
crdifnary  proeeedingi  within  the  sense  of  that  term  as  used  in  this  section. 
Though  a  defendant  has  ap^red,  he  is  not  entitled  to  notice  of  an  applica- 
tion ror  an  order  to  arrest  mm.  Neither  is  he  entitled  to  notice  of  an  applica- 
tion for  ii\)unction,  before  he  has  answered  **  (Beeker  v.  Haffer,  8  How.  69). 
And  the  service  of  an  ii^unction,  obtained  Aer  a  defendant  has  aj^peared 
by  attorney  in  the  action,  on  the  attorney  instead  of  on  the  defendant,  is  a  de* 
fective  service ;  but  it  ftimishes  no  reason  for  setting  aside  the  injum^oii  or- 
der,   ilb.) 
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a.  After  a  defendant  has  appeared  in  the  acttcm,  an  applioaticml^  the  plahi- 
tiff  for  leave  to  amend  must  be  on  notice  to  the  defendant  (HmotU  y.  BinMy  8 
How.  34«). 

h.  When  a  statute  requires  servioo  of  notice  on  an  individual  it  means  per- 
sonal service,  unless  s(Ane  other  mode  of  service  is  specified  {BaOibone  y.  AJoktr^ 
18 Barb.  898;  MtJknwMy.  Bdof  Metro.  PMee,  25  Barb.  686;  see  however, 
TheF^opiey.  Walker,  2  Abb.  422). 

See  anU,  p.  459,  e. 


§416.  [876.]  (Am'd  1849.)  BanUting  9wt8.  Servioe  of 
papers  where  parties  reside  out  of  the  State. 

Where  a  plaintiff  or  a  defendant  who  has  demarred  or  an- 
swered, or  gives  notice  of  appearance,  resides  oat  of  the  State, 
and  has  no  attomej  in  the  action,  the  service  may  be  made  bj 
mail,  if  his  residence  be  known ;  if  not  known,  on  the  clerk 
for  the  party. 

§  416.  [877.]  Swmmons  wndpleadmgs  to  he  filed. 
The  summons  and  the  several  pleadings  in  an  action  shall 
bo  filed  with  the  clerk  within  ten  days  after  the  service  there- 
of, respectively,  or  the  adverse  party,  on  proof  of  the  omission, 
shall  be  entitled,  without  notice,  to  an  order  from  a  judge  that 
the  same  be  filed  within  a  time  to  be  specified  in  the  order,  or 
be  deemed  abandoned. 

t.  The  court  will  permit  a  party  to  file  a  pleading  alter  the  time  limited 
therefor  in  an  order  to  file  it,  if  the  omission  be  explamec(r— as,  if  a  copj  be  in- 
advertently filed  instead  of  the  original  {Short  v.  Maig,  2  Sand.  639). 

d.  When  a  party  files  a  pleading  in  obedience  to>an  order  under  this  section 
requiring  him  to  do  so,  he  is  not  bound  to  notify  the  party  obtaining  the  or- 
der that  the  pleading  is  filed  {Iknwy  v.  Hoyi,  1  Code  Rep.  N.  S.  28S). 


§  417.  [378.]  Bicistmg  suits.  Service  on  attorney , 

Where  a  party  shall  have  an  attorney  in  the  action,    the 

service  of  papers  shall  be  made  upon  the  attorney,  instead  of 

the  party. 

e.  Notice  of  appeal  should  be  served  on  the  attorney  of  record  in  the  court 
below,  not  on  the  party  (Tripp  v.  De  Bow,  6  How.  114;  8  Code  Rep.  168). 
Where  such  service  was  made  upon  the  party  only  who  had  not  appeared  so  as 
to  give  the  court  Jurisdiction,  the  appeal  was  held  a  nullity,    (lb.) 

/.  Where  the  attorney  for  the  plaintiff  in  error  removed  from  the  State,  and 
notice  had  been  riven  to  the  party  to  appoint  another  attorney,  pursuant  to 
the  statute  (3  R  S.  287,  §  67),— held,  nevertheless,  that  a  motion  to  quash  the 
writ  of  error  could  not  be  made  without  notice  thereof  to  the  plaintiff  in  error 
(Jewell  V.  Shouten,  1  Corns.  241). 

g.  "  This  section,  like  the  414th,  applies  to  the.  ordinary  proeeedtngs  in  the 
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AGtfaHk  SlsrvpiGe^oCaoiAi^^^opKapoBth^  attorney  migfait  be  mffldeiU  a9  a 
notioe  to  Wax  ot  th^  plaii^tifl^aji^ta,  bat  it  could  never  be  made  the  foundatiM 
of  a  proceeding  against  the  defendant  for  its  violation  (HarriB  J.,  Becker  v. 
mtffer,  8  Eow.  69) 

a.  It  is  irragular  to  serve  papers  in  a  cause  upon  the  attomegr  after  he  ba- 
conifisanoB-resident(i>^f07u2^v.  .Scmw,  9  How.  248);  see,  however,  lawi 
1862,  ch.  43,  in  note  to  Rule  2,  Supreme  Oov/rt  Bules^  poaL 

h.  Service  of  motion  papers  to  set  aside  an  attachment  and  an  order  for 
publication,  were  held  to  be  properly  served  on  the  plaintiff's  attorney  in  the 
action  although  more  than  four  years  had  elapsed,  since  the  Judgment  had 
been  entered  TZ>rury  v.  Ruseeay  27  How.  130), 

See  note  to  section  285  aiUe, 


§418.  [379.]  EmatmgmU^.    Wkm  tAi9  chapter  does  M 

l^e  pjroyiBioD3  of  tbis  cbaptei;  ^hall  not  appjjy:  tp*  the  s^rFioe 
of  a  summons,  or  other  process,  or  of  any  paper  to  bijuig  n 
party  into  contempt. 


Ohaptkr  XII. 
Duties  of  Sheriff  %  and  Ooranere. 

§  419.  [380.]  (Am'd  1849.)  Duty  of  sheriff  and  coroner  in 
serving  or  ewecuti/iig process^  omd  how  enforced. 

Whenever,  pursuant  to  this  act,  the  sheriff  may  be  required 
to  serve  or  execute  any  summons,  order,  or  judgment,  or  to  do 
any  other  act,  he  shall  be  bound  to  do  so  in  like  manner  as  up- 
on process  issued  to  him,  and  shall  be  equally  liable  in  all  res- 
pects for  neglect  of  duty  ;  and  if  the  siieriff  be  a  party,  the 
coroner  shall  be  bound  to  perform  the  service,  as  he  is  now 
bound  to  execute  process  where  the  sheriff  is  a  party  ;  and  all 
the  provisions  of  this  act  relating  to  sheriffs  shall  apply  to  c^ 
roners  when,  the  sheriff  is  a  party. 

See  rale  8,  and  section  290. 

e,  A  sheriff  may,  under  the  statute,  demand  his  fees  for  service  of  a.summons 
and  complaint,  previous  to  the  service  thereof;  but  if  he  eereee  them  without 
pre-payment,  he  cannot  retain  them,  and  refuse  to  make  a  return  because  his 
fees  are  not  paid  ( Wait  v.  dekoonmaher^  15  How.  460). 

d.  Where  the  coroner  is  the  defendant  in  the  action,  a  writ  of  attachment 
against  the  ^eriff  must  issue  to  the  elisors  in  the  first  instance  (Beg,  v.  8her^ 
efOkmorganM^  I  DowL  Prac.  Oaa  (N.  a)  808). 
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Ohapteb  xm. 

Aocotmtabiliiy  of  QucMrdians. 
%  420.    [381.]    Oucurdiwn  not  to  rtoevm  proferbn  untU  secu- 

No  goafdiim  appointed  for  an  infant  shall  be  permitted  to 
receive  propertj-of  the  iafant,  until  he  shall  have  given  suffi- 
cient securitj,  approved  by  a  judge  of  the  court  or  a  county 
judge,  to  account  for  and  apply  the  same,  under  the  direction 
of  tiie  court 

See  Bole  83  «<  Mg. 


Chapter  XIV. 
Ponders  qf  B^0Me$. 

§421.  [882.]  Powers  of  Brferw, 

Every  referee  appointed  pursuant  to  this  act,  shall  have 
power  to  administer  oaths  in  any  proceeding  before  him,  and 
shall  have  generally  the  powers  now  vested  in  a  referee  by 
law. 

See,  aii<0,  note  to  8  378. 
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chaptbb  xy. 

Jfiscdlaneoua  Provinana. 

BlonoN422.    Papers  loBt  or  withheld,  how  supplied. 
428.    Where  undertakiiigB  to  be  filed. 

424.  Judgment  on  bond  and  warrant  of  attorney,  ezaeuted  b^ 

fore  July  1, 1848. 

425.  Time  for  publication  of  noUoea,  how  computed. 

426.  LawB  of  other  States  and  govemments,  how  proved. 

§  423. «  Papers  lost  or  unthheld^  how  supplied. 

If  an  original  pleading  or  paper  be  lost  or  withheld  by  any 
person,  the  conrt  may  authorize  a  copy  thereof  to  be  filed  and 
nsed  instead  of  the  original. 

Bee  note  to  section  416 ;  and  BeiumU  y.  Harris^  1  Code  Rep.  Id6w 


§  423.     Where  tmdertakmgs  to  be  filed. 

The  varioas  undertakings  required  to  be  given  by  this  act, 
must  be  filed  with  the  clerk  of  the  court,  unless  the  court  ex- 
pressly provides  for  a  different  disposition  thereof,  except  that 
the  undertakings  provided  for  by  the  chapter  on  the  claim  and 
delivery  of  personal  property,  shall,  after  the  justification  of 
the  sureties,  be  delivered  by  the  sheriff  to  the  parties  respect- 
ively for  whose  benefit  they  are  taken. 

See  note  to  §  222,  and  Rule4»  and  2  R  S.  100,  gg  149, 160,  omitted  from 
4th  edit  R  S.  said,  howeyer,  to  be  still  hi  force:  Oook  y.  iHekifuany  2 BmO. 
601 ;  WUde  y.  Jod,  15  How.  821 ;  see  also,  ante,  p.  400,/. 

a.  In  an  action  on  an  undertaking,  on  Its  production  at  the  trial^  Its  delir- 
ery  to  the  party  for  whose  benefit  It  was  taken  pursuant  to  §  428  will  be  pre- 
sumed (Botodain  y.  Golmnany  8  Abb.  481). 

&  Although  the  proylsloa  of  the  Revised  Statutes  (2  R  a  190),  which  la 
presumed  to  be  In  force,  that  the  chancellor  shall  direct  the  delivery  of  any 
bond  executed  under  the  provisions  of  that  article  to  the  person  entitled  to 
the  benefit  thereof,  for  prosecution,  whenever  the  condition  thereof  shall  be 
broken,  or  the  circumstances  of  the  case  shaU  require  such  delivery,  yet  the 
court  might  well  decline  the  delivery  of  an  undertaking  on  file  In  these  cases 
{See  Oode  %  428) ;  as  an  Inspection  to  draw  the  complaint  Is  aU  that  Is  neceBr 
sary ;  and  upon  the  trial,  the  clerk  can  be  subpoenaed  to  produce  It  hi  case  of 
dispute  {Wilde  v.  Joel,  16  How.  820). 
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§424.    JudgmefUimlHmdandvHJvn'imUqf 
before  July  1,  1848. 

Upon  any  bond  and  warrant  of  attorney  executed  and  de- 
livered before  the  first  day  of  July,  1848,  judgment  may  be 
entered  in  the  manner  provided  by  sectiond  882,  883,  and  384, 
upon  the  plaintiff's  filing  sach  bond  and  warrant  of  attorney , 
and  the  statement,  signed  and  verified  by  himself,  in  the  form 
prescribed  by  section  882,. 

See  AUm  y.  AmBi«(ia  How.  156;  1  Abb.  854). 

§  426.     Time  far  pMioation  of  notices^  how  oomputed. 

The  time  for  publication  of  legal  notices  shall  be  computed 
so  as  to  exclude  the  first  day  of  publication,  aad  include  the 
day  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  required  for  publi- 
cation. 

a.  Notices  or  advertisements,  which  by  law  are  required  to  be  published  in 
any  public  newspaper  published  in  this  State,  may  be  proved  by  the  affidavit 
of  the  printer,  or  foreman  of  the  printer,  of  such  newspaper  (Laws  of  1885, 
c  160;  and  see  gg  188  and  407  ante,  and  Laws  1869,  ch.  252> 

See  Rule  78  and  note. 


§  426.    Lofwe  of  other  States  and  Govemm&ntSi  how  proved. 

Printed  copies  in  volumes  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  State  or  Territory,  or  foreign  gov- 
ernment purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evi 
dence  of  the  existing  law  in  the  courts  and  judicial  tribunals 
of  such  iState,  Territory,  or  government,  shall  be  admitted  by 
the  courts  and  officers  of  this  State,  on  all  occasions,  as  pre- 
sumptive evidence  of  such  laws.  The  unwritten  or  common 
law  of  any  other  State  or  Territory,  or  foreign  government, 
may  be  proved  as  facts  by  parol  evidence ;  and  the  books  ot 
reports  of  cases  adjudged  in  their  courts,  may  also  be  admitted 
as  presumptive  evidence  of  such  law. 

b.  See  Laws  of  1846,  p.  836 ;  Laws  of  1846,  pp.  204, 808 ;  Laws  of  1858,  pp. 
486, 600;  6  Wend.  488;  2  lb.  411 ;  DaU.  412;  9  Oranch,  122,  n.;  1  Stark.  Ev. 
(ed.l842)282,9».2;  1  PhilL  Ev.  (Oow.  &  H.  ed.,  1848),  888 ;  8ib.  1866,f».706. 

c  The  charter  of  the  city  of  New  York  may  be  read  as  evidence,  from  a 
volnme  printed  by  aathority  of  the  common  councUL  whether  it  was  printed 
prior  or  subseonent  to  the  act  of  April  17th,  1882.  The  charter  may  be  so  reai  I 
on  a  trial  involving  the  title  to  lands,  the  statutes  making  no  distinction  in 
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rtfp^  to  tiie  paiposes  for  whklLit  n»iy  lie  u^A^    Sncli  proof  of  the  churter  is 
pnmafade  only  (EoweU  v.  Buggies,  1  Selden,  444.    See  Ju^ws  1882,  p.  361). 

€k  Foreign  laws  ore  regarded  ss  facts,  and  should  be  alleged  and  proved  like 
other  &cts  of  ^i^iich  the  oourts  do  not  take  jndidM  notke  Qf<fm>9e  y.  J/^^glass, 
I  Selden,  447 ;  and  see  3  Laws  U.  S.  102  §  1), 

b.  As  to  the  proper  method  of  proving  public  records  of  other  States,  see 
Markoe  y.  AkHeh  (1  Abb.  55);  and  see  Laws  1868,  pp.  496, 500 ;  24  N.  Y.  894. 

c  Books  offered  in  eyidenoe  as  the  '*  printed  statute  book,'*  of  a  dster  BMe, 
must  purport "  to  be  printed  under  the  authority  of  such''  State  (Bright  y. 
}Vhii6y  8  Mo.  R  ^1 ;  and  see  Bc^  y.  Lincoln  Aaademy,  12  id.  177). 

d.  A  land  patent  may  be  proved  by  9,consi(U  or  exemplification  of  the  recofd 
(Mcmnmm  y.  BUss,  31  Barb.  180). 

0.  As  to  proving  incorporation  of  foreign  corporation,  see  WmttuniUs 
Mcmuf.  Oo.  v.  Brcwn  (9  H5w.  27) ;  records  of  oourts  in  Canada,  see  Lati&r  y. 
WestoaU  (26  N.  Y.  146);  records  of  inferior  courts,  see  Simons  v.  De  Bam  (4 
Bosw.  547 ;  6  Abb.  188);  coqK>ration  ordinances,  see  7  How.  81 ;  iMftis  y.  QQr 
Moib  (1  B.  D.  Smith,  898);  records  in  supervisorr  offloe,  Laws  1855(elL  949  p. 
888^;  reomlsinoffloeofoolleotorBof  ens(oma,lAWB  1862(ch.  251^  j^  46Q);  judg. 
m^t  of  fareig^  s^,  BUMs  cam  (4  Abb.  162). 


s 
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TITLE  Xm. 
Actions  m  Partionlar  Oases. 


Oeaptbb  L    Acnoira  againbt  vobbign  ooBPORAiioKa 

IL    AonoHB  m  placb  of  soirefaeiaSy  ^  fcarranto,  Ain>  of  m- 

FOBMATIOR8  IK  THS  NATUKB  OF  A  qUO  tOO/rrontO. 
m.     AcnOKB  FOB  THB  PARTITION  OF  BBAL  FBOFBBTT. 

IV.    Actions  to  dbtrbm inb  confliotino  glaiics  to  bxal  tbop- 

SRTT)  AND  FOB  WASTE  AND  NUIBANGB. 
Y.     QenBBAL   PBOYIBIONS   BBLATINO   to    actions  OONCBBNQrO 
BBAL  PBOPEBTT. 


Chaptkb   I. 
Actions  against  Foreign  Corporations. 

§  427.      Where  and  by  whom  brought 

An  action'  against  a  corporation  created  by  or  under  the 
laws  of  any  other  State,  government,  or  country,  may  be 
brought  in  ttie  supreme  court,  th^  superior,  court  of  the  city  of 
New  York,  or  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  in  the  following  cases : 

1.  By  a  resident  of  this  State,  for  any  cause  of  action. 

2.  By  a  plaintiff  not  a  resident  of  this  State,  when  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated,  within  this  State. 

[This  section  is  one  of  those  added  to  the  code  in  1849,  bj  a  law  passed  11th 
April,  18^  and  which  took  effect  twenty  days  after  its  passage  (OamNe  v. 
BeatHey  4  How.  41).  At  the  same  session,  by  a  law  which  took  eSbd  15th 
March,  1849,  it  is  pfovided  that  suits  may  be  brought  in  the  supreme  court, 
superior  court  of  Wew  York,  and  common  pleas  of  New  York,  against  any 
fyreigti  corporation,  "  for  the  recovery  of  any  debt  or  damages  whether  liqui- 
dat^or  not,  arising  upon  contract  made,  etectUed  or  daUwrM  within  thi$  /State, 
or  upon  any  cause  of  action  arising  thereon."  Such  suits  may  be  commemsed 
by  complamt  and  summons  together  with  an  attachment,  as  now  provided  by 
la^,  &Cj  &C.  The  code,  section  408,  repeals  all  statutory  provisions  inconsis- 
tent wiu  it  The  question  arises,  has  the  code  abolished  the  previous  lair  of 
1848,  relatingto  foreign  corporations ?  It  does  not,  unless  the  acts  are  in- 
consistent  We  call  attention  to  this  because  it  seems  to  have  been  coiuseded 
without  ^ittnination  that  the  prior  law  of  1848  was  repealed  by  the  codei 
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The  question  Ib  important,  for  the  reason  that  the  remedy  by  the  first  law  of 
1849 18  more  extensive  than  the  code.  That  law  yery  properly  distinguishes 
between  "  a  contract  made,  executed  and  deliyered  within  this  State  "  and  **  a 
cause  of  action  arising  within  this  State/*  and  rives  remedy  in  both  inakMr%ot»m 
to  any  pUUrUiff^  resident  or  nonrresident^  The  coae  gives  a  remedy  to  a  non-rsft* 
idcnt  only  when  (1^  the  cause  of  action  arises  or  (3)  the  subject  of  the  ac- 
tion is  situated  wimin  this  State,  and  not  in  the  case  of  "  a  contract  made,  ex- 
ecuted or  delivered  within  this  State ;"  for  **  where  a  contract  is  made  at  one 
place  and  is  to  be  performed  at  another,  the  cause  of  action  on  such  contract 
arises  at  the  latter  place  "  (BwrJde  v.  Bekhart^  8  Ooms.  188 ;  see  ante,  p.  164jf).  ] 

a.  An  action  against  a  foreign  corporation  is  now,  as  a  suit  was  formerly,  a 
proceeding  against  its  property  only,  unless  there  is  a  voluntaiy  appearance 
by  the  deiendant  (RuiSeri  v.  Hope  Mui.  Ins,  Co.,  4  How.  275).  But  when  a 
foreign  corporation  has  appearea  in  an  action  commenced  in  a  court  of  this 
State,  it  is  as  much  within  and  subject  to  the  Jurisdiction  of  the  court  as  if  it 
was  a  corporation  under  the  laws  of  this  State.  Nor  does  the  foreign  origin 
of  a  corporation  prevent  the  bringing  of  actions  against  it  for  any  cause  when 
it  can  be  brought  within  the  jurisdiction  df  the  court  (Dart  v.  Farmm^s  Rk, 
27  Barb.  337). 

b.  The  law  authorizing  suits  a^inst  foreign  corporations  was  not  chan«)d 
by  the  code  as  originally  adoptea  (Code  of  1848) ;  out  the  amendment  of  1849 
introduced  into  tbAi  act  provisions  regulating  such  actions,  which,  probably , 
supersede  pre-existing  statutes  on  that  subject  (Laws  1845,  c.  ^4 ;  Laws  1848, 
c  58;  Laws  1849,  cap.  107 ;  1  Rep.  of  Ck)mmrs.  on  Practice,  p.  89 ;  Code, 
§§227  to  248;  2  R  &  459).  Before  1849  the  only  mode  of  proceemng  against  a 
foreign  corporation  was  by  attachment  (1  How.  250 ;  2  R  S.  459,  g  15).  By 
chapter  107  of  Laws  of  1849,  the  revised  statutes  were  amended  so  as  to  re- 
quire a  summons  and  complaint  to  accompany  the  attachment ;  but  now  it  is 
not  required  that  the  attadiment  should  accompany  the  service  of  the  sum- 
mons. It  may  be  served  afterwardft  (lb.)  Although  it  is  essential  to  the  jur- 
isdiction of  a  court  of  this  State  over  a  roreign  corporation,  that  either  the 
phdntiff  should  be  a  resident  of  this  State,  or  the  cause  of  action  should  have 
arisen,  or  the  sutject  of  the  action  should  be  situated  within  it,  yet  it  is  not 
necessary  to  the  validity  of  proceedings  against  a  foreign  corporation  that 
proof  of  either  of  these  mcts  should  be  made  prior  to  the  commencement  of 
proceedings.  It  is  suf&cient  if  a  state  of  (kcts  which  sustains  the  jurisdiction 
IS  made  to  apoear.  upon  motion  to  set  Uie  proceedings  aside  (BcUes  v.  N,  0., 
Ja4skson and  Gr. North  RR  O/.,  4  Abb.  72 ;  18  How.  516;  and  see  EUaabeth- 
port  Manvfae.  Oo,  v.  CfampbeU,  1»  Abb.  86). 

c.  The  act  (ch.  284  of  1845)  in  relation  to  suits  against  foreign  corporations 
does  not  undertake  to  establish  any  new  liability  on  the  part  of  stockholders 
or  debtors  of  such  corporations,  but  only  provides  for  subrouting  creditors  I'l 
the  corporation,  proceeding  against  it  by  attachment  in  this  State,  to  such 
rights  as  the  corporation  itself  under  the  local  law  or  kv  lod  eoniradus  xoifA^ 
have  enforced  against  the  stockholder  qr  debtor  (Seymour  v.  Stwrgis,  26  N.  Y. 
184). 

d.  The  service  of  a  summons  upon  the  president  of  a  foreign  corporation 
who  happens  to  be  temporarily  in  this  State,  and  who  does  not  volun- 
tarily appear,  does  not  give  the  court  Jurisdiction  of  the  defendant  (the  corpo- 
ration) for  the  purpose  of  rendering  a  personal  judgment  upon  contracts  made 
in  this  State,  or  for  debts  due  to  residents  of  this  State.  Such  a  service  must 
be  regarded,  ior  all  practical  purposes,  as  ^mply  a  statutory  notice  that  pro- 
ceedings are  about  to  be  instituted  against  the  defendant's  property  {Hutbert 
V.  Hope  Mut.  Ins.  Go.,  2  Code  Rep.  l^g ;  4  How.  275 ;  ib.  415 ;  Brewster  v.  Mich- 
igan Oenirai  RROo.^S  Ckxle  Rep.  215 ;  5  How.  188). 

e.  An  appearance  by  a  corporation  in  court,  gives  Jurisdiction  whether  the 
seryibe  of  process  be  good  or  not,  provided  the  corporation  is  still  in  exlBtenco 
(Murray  v.  VanderbUt,  89  Barb.  14iy. 

As  to  service  of  summoijs  on  a  foreign  corporation,  see  ante,  p.  168,  b. 
As  to  attachments  agamst  foreign  corporations,  see  ante,  p.  415, 6,  e,  d 
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a.  In  the  saperior  court,  at  anj  rate,  no  attachment  can  issue  against  a  for- 
eign corporation  unless  there  be  an  action  regularly  commenced.  That  can 
be  by  A  resident  for'  any  cause  of  action ;  but  to  render  the  suit  effectual  there 
must  be  property  within  the  State^r  the  cause  of  action  must  have  arisen 
therein  (MWommgh  v.  PTielpSy  15  How.  877 ;  EggUston  v.  Orange  B.  B.  Co.,  1 
Code  Rep.  N.  8.  319 ;  OanitMUy.  Dubuque,  West.  B.  R  Co.,  17  How.  16). 

h.  A  foreign  corporation  has  the  same  right  to  sue  in  the  courts  of  this  State 
as  any  other  non-rerident,  if  the  nature  of  the  claim  is  such  as  should  be  en 
forced  by  a  corporation ;  and  as  to  suits  against  a  foreign  corporation,  exeept 
§  427,  the  code  and  the  reyised  statutes  make  no  distinction  between  a  resi- 
dent and  a  non-resident  plaintiff  (BanA;  of  Commerce  v.  Rutland  and  Wash.  B. 
R  Oo.y  10  How.  7) ;  but  a  foreign  corporation  is  not  authorized  either  by  the 
revised  statutes  or  the  code  to  sue  another  foreijp  corporation  in  the  courts 
of  this  State  by  attachment,  unless  the  cause  of  action  has  arisen,  or  the  sub- 
ject of  the  action  is  situated,  withm  this  State  ( Western  Bank  y.  Oi^  Bank  of 
Columbus,  7  id.  238). 

(;.  In  an  action  against  a  foreign  corporation,  it  must  appear,  in  order  to 
give  the  court  jurisdiction,  either  that  the  cause  of  action  arose,  or  that  the 
subject  of  Uie  action  is  situate,  within  this  State,  or  that  the  plaintiff  is  a  resi- 
dent of  this  State  and  the  defendant  has  property  within  it  {HarrioU  y.  N.  Jer- 
sey R  R  (%>.,8Abb.  284;  2  Hilton,  262;  Cumberland  Coal  Co.  y.  Hoffman 
Steam  Coal  Co.,  80  Barb.  159 ;  20  How.  62).  It  seems  that  if  the  cause  of  acticm 
arose,  or  the  subject  of  the  action  is  situated  within  this  State,  the  question  of 
the  defendant's  haying  property  becomes  immaterial,  whether  the  plaintiff  is 
a  resident  or  not  {Cumberland  Coal  Co.  y.  Sherman,  8  Abb.  248). 

d.  The  act  of  1855  (Laws  1855,  ch.  279)  requiring  foreign  corporations  doing 
business  within  this  State  to  designate  a  person  to  receive  service  of  process, 
does  not  operate  to  give  the  court  jurisdiction  of  cases  not  included  in  sections 
184  and  ^  of  the  (^e.    (Id) 

e.  A  foreign  corporation,  by  appearing  and  answering,  does  not  waive  the 
objection  that  the  court  has  not  jurisdiction  {Harriott  v.  K  Jersey  B.  B.  Co., 
S  Abb.  284 ;  2  HUton,  262). 

/.  Where  an  action  against  a  foreign  corporation  is  dismissed  on  the  ground 
that  the  court  has  no  jurisdiction,  but  the  question  of  jurisdiction  was  not 
raised  by  the  issues  in  the  action,  nor  presented  to  be  tried  on  affidavits,  but 
settled  by  an  admission  of  the  party  in  open  court,  judgment  for  costs,  on  dis- 
missing uie  complaint,  cannot  be  rendered  {Id  ;  ante,  p.  585/;  contra,  IfcMa- 
hon  V.  Mui.  Benefit  Life  Ins.  Co.,  8  Abb.  297 ;'  8  Bosw.  644).  Where  there  is  a 
question  as  to  the  power  of  the  court  to  render  a  judgment  for  costs,  where 
judgment  has  in  fiaict  been  entered  by  the  derk,  the  proper  practice  to  brinf 
up  the  question  is  by  an  appeal  from  the  iud^ent.  (id.)  Such  an  appetu 
does  not  confer  a  new  jurisdiction,  semole  (Harriott  v.  N.  Jersey  B.  R  Co., 
8  Abb.  284;  2  Hilton,  262). 

g.  Where  an  attachment  is  issued  against  the  property  of  a  foreign  corpora- 
tion by  a  non-resident  plaintiff,  in  an  action  for  alleged  damages  arising  from 
a  breach  of  contract  made  out  of  this  State,  can  the  attachment  be  sustained 
on  the  CTOund  that  the  subject  of  the  action  is  within  the  State  ?  Held  that 
*^  the  suDJect  of  the  action"  is  the  claim  asserted  by  the  plaintiff.  The  property 
levied  on  by  the  attachment  is  not  the  su^ect  of  the  action.  The  court  there- 
fore has  nojurisdicdon  in  such  a  case  {Whitehead  v.  Buffalo  d  Lake  Huron  B. 
B.  Co.,  18  How.  218). 

h.  The  law  of  1858,  ch.  121,  as  to  the  Buf&lo  and  Lake  Huron  Railway  Com- 
pany, if  constitutional,  does  not  give  authority  to  proceed  against  said  company 
otherwise  than  as  a  foreign  corporation.    {Id.) 

i.  Where  the  demand  on  which  the  action  was  brought  arose  upon  written 
contracts  for  the  payment  of  money,  made,  delivered,  and  payable  in  Canada, 
and  all  the  labor  done  and  materials  furnished  were  pursuant  to  those  con- 
tracts, and  upon  work  located  in  Canada,  for  a  corporation  created  by  the 
laws  of  Canada,  and  existing  there,  except  a  small  part  which  was  performed 
in  this  State,  pursuant  to  said  contracts — held  not  a  case  where  the  subject  of 
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th«  action  w«8  dttiate  in  this  Slate,  and  althooffh  the  defendant,  the  forei^ 
(XHporalion,  had  property  in  this  State,  it  could  not  be  attached  {Oampbdi  v. 
Pr^ietora  of  Champtcdn  d  8t.  Lawrefnce  R  R,  18  How.  419). 

a.  In  an  action  on  lUi  award,  the  award  is  the  cause  of  action,  and  if  it  was 
made  out  of  the  State,  the  cause  of  action  arose  out  of  tlie  State.    {Id.) 

b.  The  courts  of  this  state  wUl  not  entertain  Jurisdiction  of  a  suit  between 
two  corporations  both  chartered  by  the  laws  of  Maryland  rejecting  lands  lying 
in  that  State,  the  object  of  which  suit  is  to  annul,  on  the  ground  of  fraud,  a 
conveyance  of  such  lands  to  the  defendants,  executed  and  recorded  in  Maiy 
land  (Cumberland  Goai  Co.  v.  Bofman  Coal  Co.,  80  Barb.  159 ;  20  How.  62). 

e.  Chap.  107  of  Laws  of  1847,  proyiding  for  suits  against  foreign  insuraaoe 
corporations,  on  contracts  made  within  this  State,  authorizes  an  attachment  as 
a  provisional  remedy,  in  an  action  on  a  policy  of  insurance  issued  in  this  State 
{Bums  V.  Provincial  Ins.  Co.,  18  Abb.  42o). 

d.  The  supreme  court  has  no  power  over  a  foreifim  corporation  in  a  proceed- 
ing commenced  by  a  stockholder  to  wind  up  its  anairs  {Murray  v.  VanderbiU, 
SLBarb.141).^ 

e.  The  statute  of  limitations  is  a  good  defence  to  an  action  against  a  for- 
eign corporation  {OUoU  v.  Tioga  RRGo.,2Q  Barb.  147,.afflrmed  cat  of  appeals, 
June,  1863). 

Jr.  PleadingB  in  aoticHUi  by  and  against  foreign  oorporallonB.— In  a 
t  by  a  for^gn  corporation,  the  complaint  need  not  state  the  act  of  incorpora- 
tion or  charter  at  large,  or  even  the  title  of  the  act  or  grant,  or  the  date  of  its 
pttBBtfe{HolpokeBa^Y.Ha8kins,4Sand.^75;  but  8eeOAbb.l68;  and  Ifo- 
rim  MS,  Co.  v.  Jauncey,  1  Barb.  487). 

ff.  The  provisions  of  the  revised  statutes  (art  1,  tit  10,  ch.  8,  p't  3),  modify- 
ing the  rede  ofpleading  in  actions  by  corporations,  do  not  apply  to  foreign 
corporations  ( WaterviUe  Manuf.  Co.  v.  Bryan,  14  Barb.  182).  And  in  an  action 
by  a  foreign  corporation,  under  a  general  denial,  it  must  prove  its  corporate 
existence.  (Id.)  The  complaint  m  an  action  against  a  foreign  corporaticHi 
should,  it  seems,  state  the  residence  of  the  plaiiitST,  or  state  if  he  be  a  resident 
or  non-resident,  or  it  should  show  that  the  cause  of  action  arose  or  Is  situated 
within  this  State  (House  v.  Cooper,  16  How.  298).*  See  further,  cmte,  p.  213,  Jfc. 
and  p.  286,  e. 

A.  In  an  action  against  a  foreign  corporation  for  equitable  relief^  it  is  impro 
per  to  jdnlk  claim  for  damages  against  individual  defendants  (ffouM  v» 
Owpw, »()  Barb.  157). 
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AeUona  mpUboe  cfaoi/refadas^  quo  wwrrwrdo^  and  of  infor- 
motions  in  the  nature  of  quo  warra/nto. 

fitawnxm  428.    Scire  fluiafl  and  quo  warranto  abolidied,  and  this  chapter 
Mbfititiited. 
4S».    Action  may  be  bronglit,  by  direction  of  the  legislature,  by 
^e  attomey-ffeneral,  to  yaoate  a  charter. 

480.  Action  to  annnla corporation,  when  and  how  brought  by 

the  attomey-generaJ,  byleare  of  the  supreme  court. 

481.  Leaye  to  sue,  how  obtained. 

4dSI.  Action  upon  infi)nBation  or  complaint  of  coune. 

488.  Action,  when  and  how  brou^t  to  vacate  letters  patent. 

484  BeUUor,  when  to  be  joined  as  plainti£ 

485.  Complaint  and  arrest  of  defendant  in  action  for  usurping  an 

'  office.    ' 

486.  Judgment  in.such  actions. 

437.    Assumption  of  office,  &c,  by  relator,  when  judgment  is  in 
V  his  favor. 

488.  Proceedings  against  a  defendant,  on  his  reftisal  to  deliyer 

books  or  papers* 

489.  Damages,  how  recovered. 

440.  One  action  against  several  persons  claiming  office  or  fran- 

chisa 

441.  Penalty  for  usurping  office  or  franchise,  how  awarded. 
442.-    Judgment  of  forfeiture  against  a  corporation. 

448.    Oosts  against  a  corporatK>n,  or  persons  claiming  to  be  such, 
how  collected. 

444.  Restraining  corporation,  and  appointment  of  a  receiver. 

445.  Oopy  of  ludgment-roU  acainst  corporation,  where  to  be  filed . 

446.  Entry  of  judgment  relatmg  to  letters  patent 

447.  Action  for  forfeiture  of  property  to  the  people. 

§  428.    Scire  f  ados  and  quo  warranto  abolishedj  and  this 
ohofpter  substituted. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  pro- 
ceedings by  information  in  the  nature  ot  quo  warranto,  are 
abolished;  and  the  remedies  heretofore  obtainable  'u\  those 
forms,  may  be  obtained  by  civil  actions  under  the  ,  proyisions 
of  this  chapter.  But  any  proceedings  heretofore  ^mmeqtce^f 
or  judgment  rendered,  or  right  acquired,  shall  not  be  affected 
by  such  abolition. 
51 
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a.  The  remedy  Ucrelofore  given  by.  mrefadaSy  to  obtain  execution  of  a  judg- 
ment, IB  superseded  by  the  prorisions  for  an  action  therefor  under  the  co& 
(Odmeron  t.  Taung,  6  How.  872 ;  Alden  y.  Clarke,  11  id.  dOO ;  and  see  Thun- 
ton  T.  King,  1  Abb.  127).  The  aetian  in  the  nature  of  a  quo  wmranUo  is  in  sab- 
stance  the  same,  and  is  governed  by  all  the  rules  reg:ulaung  proceedings  under 
the  former  practice  ( J^  Fisople  y.  Fsaee,  80  Barb.  SSS) 

b.  If  after  the  death  of  one  of  seyeral  defendants  pending  the  action,  his 
heirs  appear  yoluntarily  without  any  order  to  reyiye  against  them,  and  the 
action  proceeds  to  judCTient  they  are  bound  by  it  (Septa  y.  Hoknee,  19  How. 
480). 

e.  The  executors  of  a  deceased  judgment  creditor  may  maintain  an  action 
against  the  judgment  debtor,  *'  for  and  to  obtain  an  execution  to  be  issued  in 
their  names  to  be  levied  of  any  lands  whicfa  the  judgment  debtor  held  when 
the  Judgment  was  docketed  '*  (lb. ;  and  see  Irdcmd  t.  lAkhfidd,  22  How.  178 ; 
T(Mmany,  FiirMyi;,  5  Barb.  277). 

d  An  assignee  of  a  judgment,  after  the  death  of  the  Judgment  debtor 
may  maintain  an  action  to  naye  execution  of  the  original  judigm^it  (Jag  y. 
MarUne,  2  Duer,  655). 

e.  Where  a  judginent  was  obtained  in  1842^  and  the  pUintiff  on  Mar  4, 
1848.  issued  a  writ  of  scire  fadoi  qnare  eaoeouUofiem  non.  the  court,  on  desBB- 
danrs  motion,  set  aside  such  writ,  saying.  The  amended  code  took  eflect 
prior  to  the  issue  of  this  writ,  and  must  control  the  ri^ts  c^  the  parties. 
The  motion  contemplated  by  section  284  renders  a  «0>r0  fiioiat  unnecessaiy 
(OaUkia  BankY.  ^Sin^foni,  4  How.  100).  It  was  held  otherwise  under  the 
code  of  1848,  but  that  code  had  no  section  corresponding  to  this  (Anon,  1  Code 
Rep.  118). 

/.  In  an  action  in  the  nature  of  a  quo  tporranio,  the  place  of  trial  may  prop- 
erly be  laid  in  any  county  in  the  State.  The  people  are  a  party  whose  re- 
sidence extends  to  every  county  (JTie  People  v.  Ckwk,  6  How.  448). 

g.  In  quo  toarranio  commenced  before  July.  18^,  motions  for  judraient 
-  must  be  made  to  the  general  term  (iV(7p20V.  ^umH,  2  Code  Rep.  81 ;  8t£l8l). 

^  At  to  oosto  see  Ireland  v.  LUOffiM,  22  How.  188  ;'see  ante,  p.  719,  d. 


§  429.  Action  may  he  brought  by  attorney-general  to  vacate 
a  charter^  by  direction  of  legislature. 

An  action  may  be  brought  by  the  attorney -general,  in  the 
name  of  the  people  of  this  State,  whenever  the  legislature  shall 
so  direct,  against  a  corporation,  for  the  purpose  of  vacating  or 
annulling  the  act  of  incorporation,  or  an  act  renewing  its  cor- 
porate existence,  on  the  ground  that  such  act  or  renewal  was 
procured  upon  some  fraudulent  suggestion  or  concealment  of  a 
material  fact,  by  the  persons  incorporated,  or  by  some  of  them, 
or  with  their  knowledge  and  consent.  ' 

i  If  it  be  conceded  that  the  attorney-general  may  maintain  an  action  in 
the  name  of  the  people  to  restrain  a  municipal  corporation,  it  can  only  be 
to  restrain  them  from  making  a  fraudulent  or  illegal  disposition  of  Uie  cor- 
porate property  (The  People  v.  Lowber,  28  Barb.  65). 

j.  The  attorney-general  may  maintain  an  action  in  the  name  of  the  People 
to  rostrain  a  munidpal  corporation  from  exercising  authority  not  possessed  by 
it  under  its  charter  or  by  law  (I^AopltfV.  Magor  cf  K  F.  10  Abb.  144;  fi 
Barb.  85;  1»  How.  155). 

h  In  an  action  brought  by  the  People  to  restain  a  municipal  corporation 


Digitized  by 


Google 


^  430,  481J  ATTOKNEY-GEKEBAL,  808 

from  proceediog  under  a  public  contract,  required  by  law  to  be  awarded  to 
the  lowest  bidder,  on  the  nound  that  the  contractore  were  not  the  loweel 
ladders,  the  contractors  and  other  Iddden  need  not  be  made  parties.    (Id.) 


§  430.  Action  to  annul  a  eorporationj  when  and  how  brought 
hy  aUomey-general  by  leave  of  supreme  court. 

An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  on  leave  granted  by  the  su- 
preme court,  or  a  judge  thereof,  for  the  purpose  of  vacating 
the  charter  or  annulling  the  existence  of  a  corporation,  other 
than  municipal,  whenever  such  corporation  shall — 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering,  or  renewing  such  corporation  ;  or, 

2.  Violate  the  provisions  of  any  law  by  which  such  corpo- 
ration shall  have  forfeited  its  charter  by  abuse  of  its  powers ;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises by  failure  to  exercise  its  powers ;  or, 

4/  Whenever  it  shall  have  done  or  omitted  any  act  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises;  or, 

5.  Whenever  it  shall  exercise  a  franchise  or  privilege  not 
conferred  upon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  reason  to  believe  that  any  of  these  acts  or  omis- 
sions can  be  established  by  proof,  to  apply  for  leave,  and  upon 
leave  granted  to  bring  the  action  in  every  case  of  public  inter- 
est, and  also  in  every  other  case  in  which  satisfactory  security 
ehall  be  given,  to  indemnify  the  people  of  this  State  against 
the  costs  and  expenses  to  be  incurred  thereby. 

a.  An  action  to  annul  the  diarter  of  .a  corporation  of  this  State  most  be 
brought  bv  the  attomev-general  in  the  name  of  the  people  (/SMA  v.  JMv- 
wiliUan  Qa» Li^  (h,,i2noYfA'^  T.,  28 

§  431.  Leame^  how  obtamed. 

Leave  to  bring  the  action  may  be  granted  upon  the  appli- 
cation of  the  attorney-general ;  and  the  court  or  judge  may,  at 
discretion,  direct  notice  of  such  application  to  be  given  to  the 
corporation  or  its  officers,  previous  to  granting  such  leave,  and 
may  hear  the  corporation  in  opposition  thereto. 
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§  433.  JLction  by  a^ornet^general  in  name  qf  the  People. 

An  at^tion  may  be  broaght  by  the  attarney-gen^ral  in  the 
name  of  the  people  of  this  State,  upon  his  own  information,  or 
upon  the  complaint  of  any  private  party,  against  the  parties 
offending  in  the  following  cases : 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  ofl^yce,  civil  or  militarj,  or,  any 
franchise  within  this  State,  or  any  office  in  a  corpo;ratioa  ere-  ' 
ated  by  the, authority  of  this  State  ;  or, 

^L  When  any  public  officer,  civil  or  military,  shall  have 
done  or  suffered  an  act  which,,  by  the. pro  visions  of  law  shall 
make  a  forfeiture  of  his  office  ;,  or, 

3.  When  any  associatiojpt  o^  number,  of  persoi^s  shall  act 
within  this  State  as  a  corporation,  without  being  duly  incor- 
poratei^. 

a.  It  is  for  the  attorney-general,  and  not  the  sapreme  court,  to  determine 
whether  in  any  particular  case  it  is  proper  thai  an  actio^to  try.  the  n^  to  any 
office  shall  be  brought  or  not  (The  Pwpte  v.  AtPy-GmH,  22  Barb.  114 :  3  Abb. 
181 ;  lamw.  179)r 

6.  In  an  action  brought  by  the  people  and  a  claimant,  to  try  the  title  to  % 
public  offide,  upon  the  rendition  of  a  regular  judgment  of  ouster  against  |h|& 
officer  and  in  uvor  of  the  claimant,  the  officer  becomes  ousted,  andwe  party 
declared  to  be  entitled,  upon  taking  the  official  oath  and  filing  bonds  (when 
requiredjl  becomes  eo  insUmU  invested  with  the  office  (The  Bu^  v.  Qmoper^  d 

e.  A  writ  of  assistance,  or  leave  to  issue  an  execution,  should  not  be  granted 
upon  such  a  judnnent,  dire^n^  the  sheriff  to  put  the  iiuocessftil  party  m  pos- 
session of  (ihe  office,  and  the  books  and  papers  belonging  to  it.  So  &r  as  the  of- 
fice is  concerned,  such  a  Judgment  executes  itSolC  Bo%r  to  possession  of  the 
books  and  papeiB  is  concerned,  tl^e  rem«?dy  provided  by,  /^tjon .  488 .  of  t)ie 
code  muist  be  pursued.    (H.) 

d.  The  former  practice  in  proceedings  in  a  q^  warranto^  and  in  an  informa- 
tion in  the  nature  of  a  quo  toarranio,  are  not  guides  in  proceedings,  bt  the  ac- 
tions which  the  code  has  substituted  for  those  writs.    (Id,) 

e.  B  9eem8  that  in  an  action  under  sections  428  and  432  of  the  code,  an  exe- 
cution is  only  proper  for  the  purpose  of  collecting  costs,  and  a  fine,  if  any  has, 
been  impeded.    (Id,) 

f.  Under  subi^vision  1  of  this  section,  m  sction  in  the  nature. of  a  muf  war-,, 
remto  may  be  brought  to  try  the  title  to  a  military  office  (The  P^d^y,  aamp»i^ 
25  Barb.  254;  and  see  Parish  ofBeUport  v.  Tooker,  29  Barb.  257 :  Be  WhUinff,  9 
Barb.  514). 

§  433.  4-ction  wh^  (mdfhaw  hrought  to  moaU  letters^pateni. 

An  action  naay  be  .brought,  by  the  attpmey7gei^sral,.aa  the. 
name  of  the  people  of  diis  State,  for, tWpurpose  oi  iv^^oajting  or 
annul^{^g  letters  patent  granted  by  the  people.pf  this  State,;ii^ 
the  following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
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patent  were  obtained  by  (m^atift  <5f  i^dme  ftiaudalent  suggeBtion 
-  or  concealment  of  a  materiid  fact,  made  by  the  person  to  whom 
the  same  were  isBued  or  made,  or  with  his  consent  or  knowledge ; 
or, 

2.  When  he  shall  hare  reason  to  believe,  that  such  letters 
patent  were  issued  throogh  mistake,  or  in  ignorance  of  a  mate- 
rial fact ;  or, 

3.  When  he  shall  have  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  which  the  letters  patent 
were  granted,  or  have  by  any  other  means  forfeited  the  interest 
acquired  under  the  same. 

0.  This  section  is'  liinited  U>  letters  patent  granted  Iw  the  people^  and  does  not 
extend  to  letters  patent  granted  hj  the  king  of  Great  Britain  prior  to  the  Revo- 
lution  (The  people  v.  (mrke,  10  Barb.  IdO ;  5  Selden,  3^). 

*  §  434.    HelatoTy  when  to  be  joined  as  plainHff. 

When  an  action  shall  be  brought  by  the  attomey^^neral, 
by  virtue  of  this  chapter,  on  the  relation  or  infoi^mation  of  a 
nerson  having  an  interest  in  the  question,  the  name  of  such 
person  shall  be  joined  with  the  people  as  plaintiff. 

ft.  In  an  action  in  the  nature  of  a  quo  warranto  brought  by  the  attomey-een- 
«ral^  on  the  relalion  of  s  pert^  claimhig  the  office  ilgslnst  a  par^  who  has 
usurped  it,  the  claimant  is  interested  in  the  auesUpn  and  sJbLOuld  \f%  joined. 
Bat  to  authorize  the  claimant  to  be  a  party  plaintiff  in  such  a  case^  the  com- 
plaint should  state  &ot8  showhigkhaXiheisiBntitledtothe  office  froik  which 
the  defendant  is  sought  to  be  ousted  {TAsFeo^  v.  WaOcer.  28  Barb.  8Q1;  The 
FiBople  V.  Bijfder,  3  Eeman,  488 :  reversing  16  Barb.  870).  Omitting  to  Join  the 
relatof  may  be  cured  by  amenomeni    (Id.) 


§  485.  Oomplaini  and  arrest  of  defendofnt  in  action  for 
n^swrpvng  an  office. 

Whenever  such  action  shall  be  brought  against  a  person  for 
usurping  an  office,  the  attorney-general  in  addition  to  the  state- 
ment of  the  cause  of  ac^tion,  may  also  set  forth  in  the  complaint 
the  name  of  the  person  rightfully  entitled  to  the  office,  with  a 
statement  of  his  right  thereto ;  and  in  such  case,  upon  proof  by 
affidavit  that  the  defendant  has  received  fees  or  emoluments 
bdoDging  to  the  office,  and  by  means  of  his  usurpation  thereof, 
an  order  may  be  granted  by  a  judge  of  the  supreme  court,  for 
die  arrest  of  such  defendant,  and  holding  him  to  bail ;  and 
thereupon  he  shall  foe  arrested  and  held  to  bail,  in  the  manner, 

•  Amended^See  Appendix. 
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and  with  the  same  effect,  and  sabject  to  the  same  Tights  and 
liabilities  as  in  other  civil  actions  where  the  defendant  is  sub- 
ject to  arrest. 

§  436.     Judgment  in  such  actions. 

In  every  such  case,  judgment  shall  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant, 
as  justice  shall  require. 

&  In  an  action  in  the  nature  of  2k  quo  wurrardo^  brought  against  an  all^^ 
intruder  upon  a  public  office ;  the  Judgment  of  the  court,  if  for  the  plaintifl^ 
can  only  be  a  juq^ent  of  ouster  and  for  costs.  If  the  plaintiff  has  a  claim 
for  damages  a^iinst  the  defendant  to  recover  the  fees  collected  by  the  latter, 
or  otherwise,  uat  claim  must  be  asserted  in  a  separate  action  {Tm  Poople  y. 
SMcUker,  8  Abb.  288). 

b.  The  place  of  trial  in  an  action  in  the  nature  of  2^  quo  warranto  may  be  in 
any  county  (The  People  y.  Oook,  6  How.  448). 

6.  The  parties,  in  &ct,  stand  in  the  same  relation  of  equality  to  each  other^ 
as  in  dyil  actions.  Each  on  being  defeated,  is  liable  to  the  other,  as  well  for 
the  ordinary  costs  of  the  action,  as  for  an  extra  allowance  (The  PiBopU  v.  Clarke, 
11  Barb.  887 ;  5  Selden,  849).    Id, 

d.  An  action,  in  the  nature  of  a  writ  of  quo  warratUo  i&  h  ciyil  action,  and  the 
dedsions  of  the  supreme  court  in  it  are  to  be  reyiewed  in  the  court  of  ^peals, 
upon  the  prindplee  applicable  to  such  actions,  and  not  by  those  ^niiich  prevail 
In  criminal  proceedings  (The  Psopley,  dock,  4  Selden,  71). 

§  487.  Assumption  of  office^  dic.j  hy  relator^  token  judg- 
ment is  in  his  f amor. 

If  the  judgment  be  rendered  upon  the  right  of  the  person 
80  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such 
person,  he  shall  be  entitled,  after  taking  the  oath  of  office,  and 
executing  sach  official  bond  as  may  be  required  by  law,  to  take 
upon  himself  the  execution  of  the  office ;  and  it  shall  he  his 
duty,  immediately  thereafter,  to  demand  of  the  defendant  in 
the  action,  all  the  books  and  papers  in  his  custody,  or  within 
his  power,  belonging  to  the  office  from  which  he  shall  have 
been  excluded. 

d.  The  proyisions  of  the  statute  under  which  a  successor  in  office  may  apply 
to  a  Justice  of  the  supreme  court  to  compel  his  predecessor  to  deliyer  oyer  to 
him  the  books  and  papers  appertidning  to  his  office,  apply  as  well  to  superin- 
tendents and  collectors  of  tolls  on  the  canals,  as  to  other  officers.*  In  case  of 
proceedings  under  that  statute  against  a  collector  of  tolls  on  the  canals,  it  is 
not  necessary  to  show  that  any  notice  has  been  seryed  by  a  canal  commissioner 
(In  Be  Oobee,  8  How.  867). 

/.  Kg  proceedings  can  be  had  to  compel  the  deliyery  of  books  and  papers 
belonging  or  appertaining  to  a  public  office  until  a  judgment  of  ouster  haa 
been  regularly  entered  against  the  person  executing  the  duties  of  the  office 
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{In  Bs  Wdeh,  14  Barb.  996;  7  How.  173).  An  allegation,  in  a  petition  for  an 
order  to  compel  such  deliyery,  that  Judgment  was  rendered  and  duly  perfected 
in  an  action  m  the  nature  of  a  ^uo  toarranto  brought  by  the  people  to  try  the 
right  of  an  individual  to  an  oi&ce,  on  such  a  day,  mthout  stating  in  what  oourt 
the  Judgment  was  rendered,  or  whether  under  the  direction  of  a  single!  udge, 
or  at  special  or  general  term,  is  not  sufficient  if  the  Ikcts  are  denied.    (i8.) 

a.  Upon  the  rendition  of  a  regular  Judgment  of  ouster  in  the  suit  of  the  peo- 
ple agunst  a  public  officer,  and  m  &yor  of  another  indiyidual  for  the  office,  the 
officer  becomes  actually  ousted  and  excluded  from  office,  and  the  party 
dedared  to  be  entitled,  upon  taking  the  official  oath  and  filing  his  bond  (when 
required)  becomes  00  tTUton&'inyes^  with  the  office,  and  entitled  under  sec- 
tion 487  of  the  code  to  demand  and  have  the  books  and  papers  appertaining  to 
the  office  (In  Be  Wdeh,  7  How.  282).  An  appeal  from  the  Judgment  of  ouster 
cannot  in  any  way  operate  as  a  stay  of  proceedings.  {2b,) 

§  488.  Proceedings  ogamBi  drfenda/nt^  on  refusal  to  deliver 
"books  or  papers. 

If  the  defendant  shall  refuse  or  neglect  to  deliver  over  such 
books  or  papers,  pursuant  to  the  demand,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  the  same  proceedings  shall  be 
had,  and  with  the  same  effect,  to  compel  delivery  of  such 
books  and  papers  as  are  prescribed  in  article  Ave,  title  six, 
chapter  six,  of  the  first  part  of  the  revised  statutes. 

8eeBeBmikU,  9  How.  414;  Be  Baker,  11  How.  418 ;  The  People  ▼.  Peabody, 
26  Barb.  487;  Oonowr  v.  D&fMn,  26  Barb.  429. 

§  439.    Damages^  h/m  recovered. 

If  judgment  be  rendered,  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  in  favor  of  such  person,  he  may  recover, 
by  action,  the  damages  which  he  shall  have  sustained  by 
reason  of  the  usurpation  by  the  defendant  of  the  office  from 
which  such  defendant  has  been  excluded. 


§  440.  One  action  against  several  persons  claiming  office  or 
fra/nchise. 

Where  several  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  one  action  may  be  brought  against  all  such 
persons,  in  order  to  try  their  respective  rights  to  such  office  or 
franchise. 

§  441.  Penalty  for  lusurping  office  or  franchise^  how 
emoflrded. 

When  a  defendant,  whether  a  natural  person  or  a  corpora- 
tion, against  whom  such  action  shall  have  been  brought,  shall 
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be  adjudged  guilty  of  usurping  or  intruding  into,  or  unlaw- 
fully hioldihg  or  exercising,  any  office,  franchise,  or  privilege, 
jodgtnent  shall  be  rendered,  that  such  defendant  be  excluded 
from  such  office,  franchise,  or  privilege,  and  also  tnat  the 
plairitiff  recover  costs  against  such  defendant.  He  court  may 
also,  in  its  discretion,  fine  such  defendant  a  sum  not  exceeding 
two  thousand  dollars,  which  fine,  when  collected,  shall  t^  paid 
into  the  treasury  of  the  State. 


§  442.  Judgment  of  forfdtwre  agamst  a  oarporaiion. 

If  it  shall  be  adjudged,  that  a  corporation  against  which 
an  action  shall  have  been  brought  pursuant  to  this  (^pter, 
has,  by  neglect,  abuse,  or  surrender,  forfeited  its  corporate 
rights,  privileges j  and  franchises,  judgment  shall  bej'en4ered 
that  the  corporation  be  e^clu^ed  from,  such  corporate  ^ghts, 
privileges,  and  franchises,  and  that  the  corporation  be  dis- 
solved. 


§  448.  Cbgta  agamst  C07^porationy  or  persons  daiming  to  he 
suohy  how  ooUeoted. 

If  judgment  be  rendered  in  such  action  against  a  corpora^ 
tion,  or  against  persons  claiming  to  be  a  corporation,  the  court 
may  cause  the  costs  therein  to  be  collected  by  execution 
against  the  persons  claiming  to  be  a  corporation,  or  by  attach- 
ment or  process  against  the  directors  or  other  officers  of  such 
corporation. 

§  444.  Restraimng  oorporationy  amd  appointment  of  re- 
ceiver. 

When  such  judgment  shall  be  rendered  against  a  corpora- 
tion, the  court' shall  have  the  same  power  to  restrain  the  corpo- 
ration, to  appoint  a  receiver  of  its  property,  and  to  take  an 
account,  and  make  distribution  thereof  among  its  creditors,  as 
are  given  in  article  three,  title  four,  chapter  eight,  of  the  third 
part  of  the  revised  statutes ;  and  it  shall  be  the  duty  of  the 
attorney-general,  immediately  after  the  rendition  of  such^  judg- 
ment, to  institute  proceedings  for  that  purpose. 
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§  445.  Copy  of  judgment  roU  against  eorporationj  where  to 
he  filed. 

Upon  the  rendition  of  such  judgment  against  a  corporation, 
or  for  vacating  or  annulling  of  letters  patent,  it  shall  be  the 
duty  of  the  attorney-general  to  cause  a  copy  of  the  judgment 
roll  to  be  forthwith  filed  in  the  office  of  the  secretary  of  state. 

§  446.  ,^n4ry  of  judgm^  T^latin^  to  letters  patent  in  re- 
oorda  of  oommdssioner  of  Umd-offioe. 

Such  secretary  shall  thereupon,  if  the  record  relates  to  let- 
ters patent,  make  an  entry  in  the  records  of  the  commissioners 
of  the  land-office,  of  the  substance  and  effect  of  such  judgment, 
and  of  the  time  when  the  record  thereof  was  docketed  ;  and 
the  real  property  granted  by  such  letters  patent  may  there- 
after 'be  disposed  of  by  such  commissioners,  in  the  same  manner 
as  if  such  letters  patent  had  never  been  issued. 


I  jIJ^^'    A^tione  for  forfeiture  of  property  to  the  'people. 

w  henever,  by  the  provisions  of  law,  any  property,  real  or 
personal,  shall  be  forteited  to  the  people  of  this  State,  or  to 
aay  officer  for  their  use,  an  action  for  the  recovery  of  such 
property,  alleging  the  grounds  of  the  forfeiture,  may  be  brought 
by  the  proper  officer,  in  the  supreme  court. 
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Ghapteb  IIL 
Action  far  the  Partition  cf  Beal  Property. 

%  448.  Provisions  of  the  revised  statutes^  appUoMe  to 
actions  for  partiUon. 

The  provisionB  of  the  revised  statates  relating  to  the  parti- 
tion of  lands,  tenements,  and  hereditaments,  held  or  possessed 
by  joint  tepants  or  tenants  in  common,  sludl  fpplj  to  actions 
for  such  partition  brought  under  this  act,  so  far  as  the  same 
can  be  so  applied  to  the  substance  and  subject-matter  of  the 
action,  without  regard  to  its  form. 

a.  The  statotoiTproYisioiis  relatuuf  to  portitioii  are,  3  R  B.  817 ;  and  laws  of 
1852,  p.  411 ;  and  see  Roles  77, 78,  '?9,  and  ante,  pp.  40,  a;  40,  a. 

b.  Peraonal  paopealy. — An  action  cannot  be  maintained  for  tiie  parti- 
Won  of  personal  property  (Tinnay  v.  8tebbin$,  28  Barb.  290). 

c.  Partition  suit  is  in  reoL — A  suit  in  partition  is  a  proceeding  in  rem, 
and  the  jurisdiction  of  the  court  is  confined  to  the  subject-matter  set  forth  and 
described  in  the  petition  {Oartoiths  v.  Orifflng,  21  Barb.  9). 

d.  Pcutitioii,  in  what  oaaedf— Partition  between  tenants  in  common  is  a 
matter  of  rifi^ht  (10  Paige,  470 ;  2  Barb.  599 ;  see  howerer  14  Abb.  206).  It 
may  be  liad  by  the  several  owners  of  property  subject  to  a  lease  ( Woodwarih  v. 
OaimpbeUj  5  Piuge,  518);  and  by  a  tenant  in  common  of  a  wated  remainder 
{Blakelp  v.  Oa&r,  13  How.  476 ;  15  N.  Y.  617) ;  by  assignees  in  trust  for  the 
benefit  of  creditors  of  a  tenant  for  life  {VanArBdatey.  Drahey  2  Barb.  599);  or 
byatenant  by  the  curtesy  initiate  (£i%9r  v.  DorAv,  4  Edw.  Gh.  R  668) ;  bf  a 
devisee  {Aekley  v.  Dygert.  83  Barb.  176) ;  and  it  was  decreed  where  the  plain- 
tiff 's  interest  condsted  of  being  owner  in  fee  of  an  undivided  share  of  the  mines 
and  minends  on  and  in  the  premises,  with  power  to  go  on  the  land  and  work 
such  mines ;  and  the  defendant  was  owner  m  fee  of  the  reddue  of  the  estate 
and  interest  in  the  premises  {OanfiM  v.  Bord,  16  How.  473 ;  28  Barb.  336). 
An  action  for  partition  cannot  be  maintained  fegr  one  liaving  a  mere  fiiture 
contingent  interest  in  an  undivided  share  {Sinker  v.  Mott,  2  Paige,  387) ;  a 
widow  claimbig  only  in  respect  of  her  dower  {Colei  v.  CMes^  15  Johns.  319) ; 
even  after  her  dower  has  been  assigned  (Wood  v.  OhUey  1  Sand.  Ch.  R  199) ;  a 
remainder-man  {Braumea  v.  Broumdl,  19  Wend  865 ;  see,  however,  BlaJuiy  v. 
Cb2d0r,  15  K  T.  617) ;  nor  can  an  action  for  partition  be  maintained  where 
there  is  an  adverse  possession  {Claw  v.  Bramaghan,  9  Cow.  580,  rev'g.  S.  C.  5 
Cow.  295:  Burhan$Y.BurhaM,2mrh.CiLK9&S;  Bradttreet  y.  Scuyler,  9  id. 
608 ;  MatAewion  v.  Johnson,  Hoff.  560),  except  the  adverse  chum  is  on  equita- 
ble grounds  {Botford  v.  Mmoin,  5  Barb.  52 ;  Ooxe  v.  Bmiih,  4  Johns.  Ch.  R 
271);  nor  unless  the  plaintiff  has  himself  poseession,  oc^im^  <?r  omitru^ttM  (/o^^ 
9on  V.  Valontine,  Court  of  appeals,  Oct.  1852 ;  'Str^^  v.  Lynch,  11  K.  Y.  Le^ 
Obs.  116 ;  Of  Dougherty  v.  JUdrich,  5  Denio,  385 ;  ffurJiani  v.  Burhans,  2  Bam 
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Ch,  R  896.)  Bat  an  «xlsdiig  ftdmhtod  Bfe-«8tate,  altbongfa  oorering  "  the 
whole  premkes,**  doee  not  prevent  the  remainder-man  from  oeing  deemed  '*  in 
poesefl^on  "*  within  the  meaning  of  this  role  (BkMif  y.  Colder,  18  How.  476 ; 
15  N.  Y.  617 ;  and  see  Fieei  ^,  Darkmd,  11  How.  489).  Bo,  where  an  intestate 
was  seized  and  possessed  of  lands  whidb  descended  to  tenants  in  common,  it 
was  held  that  one  of  them,  though  not  in  posesssion,  could  maintain  proceed- 
ings for  a  partition,  the  lands  bemg  onoccapied  {Beebe  y\  QriMng,  4  Ker.  285) ; 
otherwise  of  one  who  claims  by  yirtne  of  a  breach  of  a  conoition  subsequent  . 
((/Ikmghertjf  y.  Aldrieh,  6  Demo,  885).  Nor  can  proceedings  for  a  partition 
be  maintained  between  a  tenant  in  fee  and  his  landlord  (Lannng  v.  Taiiu,  4 
Paige,  689.)  Nor  by  one  of  seyeral  partners  pending  an  action  for  a  dissolu- 
tion of  the  partnership  and  an  accounting  as  to  the  same  property  (Ikmwn 
y.  Jhrritty,  14  Abb.  206). 

a.  ProcaediiieB  for  partition. — ^The  proceedings  for  partition  must  be  by 
summons  and  complaint,  theycannot  be  by  petition  under  the  reyiaed  statutes 
(OrooanY.  Lmng$Um,  17N.  Y.  218;  6  Abb.  850;  Be  Oavanagh,  14  Abb.  258; 
28  How.  868,  oyerrulhig  the  cases  of  Waiem  y.  Brigham,  1  Ck>de  Rep.  67 ;  8 
How.290;  ifyen  y,  Batbaek,  2  Oode  Bep.  18;  4  How.  88:  ifyart  Y.Borland, 
ib, ;  Baekus  y.  StdkeeU,  1  Code  Rep.  70;  8  How.  818 ;  Trawr  y.  Trawr,  1 
Code  Rep.  112 ;  8  How.  851 ;  B(fw  y.  Bate,  4  How.  188). 

b.  Courts  of  equity  haye  an  inherent  jurisdiction  independently  of  any 
statute,  to  order  a  sale  of  the  equitable  estates  of  in&nts  (Wood  y.  mUher,  88 
Barb.  474),  or  to  decree  a  partition  {Cfanjield  y.  Fbrd,  28  Barb.  886). 

e.  Partitloo  of  part  of  pwmiiaea— In  partition  cases,  where  two  or  more 
of  the  parties  interested  desire  to  haye  their  shares  set  off  to  them,  to  be  en- 
Joyed  in  conmion,  an  order  of  reference  will  be  made  for  that  purpose  (Laws 
of  1847.  p.  557, §4 ;  Haywood  y.  Judjeom.,  4 Barb.  228 ;  McWh&rter  y.  QtbtoUy 
2  Wend.  448).  The  statute  contemplates  that  the  provisions  for  setting  apart 
the  sharesof  those  who  desire  to  remain  without  partition,  shall  be  nuule 
before  the  final  decree  is  made  {NorOwop  y.  Anderson,  8  How.  851). 

d  Partiafly— No  decree  can  be  made  unless  all  the  tenants  in  common  are 
before  the  court  (Bwrhcme  y.  Bwrham,  2  Barb.  Ch.  R.  898, 407 ;  Broker  y 
lk9$reau^  8  Paige,  518) ;  any  person  haying  an  interest,  or  entitled  to  dower, 
in  the  premises,  may  be  made  a  party ;  but  it  is  not  necesnry,  though  in  most 
cases  it  is  advisable  to  make  persons  parties  who  are  entitled  only  to  dower  in 
the  j»emiBes,which  has  not  been  admeasured,  and  which  extends  to  the  whole 
of  the  premises  of  which  partition  is  sought  (Tanner  v.  Nilei,  1  Barb.  560).  • 
See,  however,  Bipple  v.  OtBmm,  8  How.  466 ;  Browneon  v.  G^or±i6i.  389) ; 
as  to  making  the  wife  of  defendant  a  party  (see  Or^n  v.  PiUnam,  1  Barb.  500, 
606;  Jfott^MMV.  jraMAM()».l£dw.  Ch.R565);  and  as  to  making  a  doweress 
a  party  (Bradthaw  v.  OauagJian,  6  Johns.  80 ;  approved  in  error,  8  id.  558 ; 
O)^  v.  CUm,  15  Johns.  819 ;  Orwn  y.  PiOnam,  iBaxh.  SOO :  Tanner  y.  Niles, 
id.  560;  Wood  v.  OluU,  1  Sand.  Ch.  R  199).  On  a  bill  filed  by  assignees  of  a 
tenant  for  life,  the  creditors  at  large  of  sudi  life-tenant  are  not  necessary  par- 
ties ( Van  AredaJLe  v.  DnUv,  2  Barb.  599) ;  nor  is  it  necessary  in  any  case  to  Join 
as  parties,  encumbrancers  {yfo^/en  y.  Cim^ndy  7  Johns.  Ch.  R  140 ;  Sebring  v. 
Menereau,  9  Cow.  844;  Haneood  v.  EMty,  1  Paige,  469) ;  or  reversioners  (Stri- 
ker y.  MoU,  2  Paige,  887);  or  lien  holders  (Bogardus  v.  Parker,  7  How.  805 ; 
Von  AredaJU  v.  Drake,  2  Barb.  599 ;  Vanderwerlcer  v.  Vanderwerker,  7  Barb. 
221) ;  or  the  lend  owners  of  a  trust  estate  (Broker  v.  Dewrtaux,  8  Paige,  518). 
If  a  male  defendant  marry  pendente  lite,  and  after  a  notice  of  lis  pendens  filed, 
must  his  wife  be  brought  in  as  a  defendant  to  bar  her  contingent  right  of 
dower?    (/ocfaon  v.  JuiMircfo,  7  Paige,  887, 408). 

«.  In  a  suit  between  tenants  in  common  for  the  partition  of  an  interest  in 
real  estate,  Tvhich  has  been  carved  out  of  the  fee,  tne  owner  of  the  fee,  who  is 
the  common  source  of  title  to  all  the  tenants  in  conmion,  is  not  a  necessary 
party  ( Oanfidd  v.  Ford,  28  Barb.  886). 

/.  Infiuit  pbdntilL— An  action  for  partition  may  be  instituted  on  behalf  of 
an  inflmt  (Laws  1852,  p.  411)  but  only  on  an  order  of  the  court  {Clark  v.  Clark, 
14  Abb.  299 ;  21  How.  479  •  Lansing  v.  ChOiek,  26  How.  250).    Before  making 
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an  ovder  for  the  institatiiig  looh  atoit  tlM  oomt  wfll  refer  it  to  a  referee  to  re- 
port whether  rach  an  action  woald  be  proper,  and  the  fatiM.  A  report  of  a 
referee  that,  in  his  **  opinion  it  woold  be  proper  to  aUow  said  in&nt  to  prose- 
cute an  action  for  the  partition  or  sale  c^  the  real  estate  mentioned  in  die  peti- 
tion," ia  not  snfBcient  to  warrant  t^e  court  in  ordering  proceedings  in  8U<^  aa 
action.  Under  the  statute,  the/2x<^  which  warrant  such  a  conclusion,  should 
be  set  forth  in  the  report  (Ba  Marmjt,  15  How.  483). 

a.  XTnkncwn  owners. — ^In  the  case  of  **  unknown  owners  "  of  any  portion 
of  the  {H'operty,  the  fact  that  such  owners  are  unknown  must  be  alleged  in 
the  complaint,  and  there  must  be  a  notice  by  publication  as  to  them  (1^  R.  8. 
811^,  §  Id;  i<2.  890,  §  84;  HvaU  y.  Pwgiiivg,  23  Barb.  303;  AUtn.  r.  ^Bm,  11 
How.  277).  An  averment  in  a  complaint  that  there  ^*  are  certain  unknown 
owners,**  although  their  eiiact  interests  are  not  specified,  may  be  sufficient 
to  authorize  the  subsequent  proceedings  as  to  them  (23  Barb.  308).  No  steps  can 
be.  taken  agiunst  unknown  owners  until  the  statute  notice  has  been  giyen  {JDer^ 
mng  r^Cartoin,  11  Wend.  648 ;  see  Sogers  y.  McLean,  81  Barb.  807). 

&.  Complaint.— The  proyisions  of  the  code  apply  to  pleadings  in  actionB  for 
partition  (Jennin^  y.  JenmnffSy  2  Abb.  14).  It  is  not  necessary  to  ayer  in  the 
complaint  that  the  plaintiffs  are  in  possession,  if  it  be  ayerreo  that  the  parties 
*'  are  seized  in  common."  Such  an  ayerment  implies  possession.  If  the  plain* 
tif^are  in  possession,  that  may  be  set  up  as  a  defence  (Jenkins  y.  Van  Sdaadt, 
8  Paige,  245).  The  complaint  should  correctly  state  the  interests  and  shares 
of  the  parties,  but  no  error  in  this  ren>ect  will  render  the  decree  irregular 
iimie  y.  Oromwea,  20  Barb.  475 ;  6  Abb.  59).  So  the  complaint  should  prop- 
erly all^  that  there  are  no  other  parties  in  interest,  or  incumbrancers,  than 
those  joined  or  mentioned  therein,  but  an  omission  in  this  itepect  does  not  af- 
fect the  regularity  of  the  decree.  (Id.)  It  is  sufficient  for  the  complaint  to 
state  in  general  terms  that  such  tenant  was  seized  of  liis  part  in  fee,  or  aa  the 
caae  may  be,  whether  such  seizing  be  acqidred  by  descent  or  purcha8e'(.0^YK^ 
^haw  y.  OaXiaghany  8  Johns.  558).  The  complaint  may  allege,  in  addition  to 
what  is  nec^saiy  to  obtain  a  partitiom  that  one  of  the  demilantaelaifflsa  lien 
on  the  premises,  and  ask  to  haye  an  account  of  sueh  Uen  i  sudi  a-oonpkiint  will 
not  be  obiectipnable  on  the  nound  that  aeyeral  oaoses  of  action  are  iB^f<q[>erly 
jomed  (Bogardu*  y.  Parker^  How.  805). 

.  c  NotiQci  of  pendancy  o£«iotlcML— *8ee  aaAs^  seot  ISfiL  nole  thereto.  The 
notice  of  lUpen^item  is  ineffectual  until  the  eooqdaint  ia  filed.  It  may  be  filed 
before  or  with  the  complaint,  tut  takes  eflbct  only  aa  of  the  time  the  oomfdiunt 
is  filed.  If  an  am^dment  by  adding  parties  is  made,  a  new  notice  to  aflbct 
such  parties  shoidd  be  filed ;  but  if  such  parties  are  afterwards  atmck  o«t,  and 
nothing  is  claimed,  by  or  against  them,  no  new  notice  of  M  jMndMiris  neoessaiy 
( Waring  y.  Waring,  7  Abb.  472). 

d.  liifiuit  feme  covert  defendant—An  infiint  deftoda&t  who  is  a  married 
woman  may  appear  yoluntarily  in  an  action  for  partition,  and  it  is  not  neoes- 
aary  that  her  husband  should  Join  with  her  (Disbrote  y.  Fotger,  5  Abb.  54). 
How  a  guardian  is  to  be  appointed  for  her.    (Id,) 

e.  Infant  or  idiot  defendant,  guardian  fbr.^-^  general  guardian  cannot  act 
for  an  infant  or  idiot  defendant ;  there  must  be  a  guardian  ad  Utem  appointed 
</2e^a/^7i,  lJohDS.509;  Be  SharpeA^  id.  AS^  \  Ohrk  y.  Oiark^  U  AS^.  299 ; 
21  How.  479 ;  Lansing  y.  GtUiek,  26  How.  258).  The  guardian  is  not  appointed 
in  the  same  manner  as  in  other  actions.  He  can  be  appointed  by  ms  court 
only,  and  the  appointment  of  a  guardian  ad  UUm  for  an  infimt  by  a  county 

judge  in  an  action  for  partition  is  a  nullity  (Xy2»y.i8r»f^  l^fiow.  14)5^  Variin 
y.  Stevens,  2  Duer,  685 ;  contra,  see  Hawsey  y.  Harrmn,  25  How.  266).  But 
where  an  order  appointing  a  guardian  in  partition^  in  the  first  (^strict  was  en- 
titled as  if  made  by  the  Judge  personally  and  at  chambers,  it  was  held  that  the 
order  might  be  amended  so  as  to  read  as  Uie  order  of  the  court  and-  to  be  en- 
titied  at  special  term  (Ditbroto  y.  Foiger,  5  Abb.  53).  The  bond  mtMtbe  dgned 
by  the  guardian  himself  with  sureties,  a  bond  by  sureties  alon^  'twould  be  in- 
aufflcient,  M?7}dfe  (Jennings  y.  JewUngs,  2  Abb.  6 ;  and  see  Clark  r,  €kirl^  l4  Abb. 
^99;  21  How.  479).    The  bond,  howeyer,  may  be  amended  with  the  consent  of 
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t^  obligors,  and  by  leave  of  41ie  court,  (o  be  obtained  on  petition  specifying  the 
alterations  required  to  be  made,  the  reasons  for  theoa,  and  accompanied  with  the 
consent  of  the  sureties  {Shaw  y.  Lawrenoe^  14  Howi  94).  The  petition  should  be 
filed  before  the  guardian  enters  on  his  duties,  but  it  may  be  ordered  to  be  filed 
rmrhc  pro  tuno  at  any  stage  of  the  action,  or  even  afterjndgment  and  sale 
(Oroghm  v.  LMngibm, «  Abb.  350 ;  26  Barb.  336 ;  17  N.  T  318). 

a.  A  party  entitled  and  intending  to  commence  an  action  far  partition  may, 
before  service  of  the  summons,  procure  a  guardian  for  minor  defendants  to  be 
appointed  in  the  manner  prescribed  2  R  S.  317,  §§  2,  3.  When  the  guardian 
thus  appointed  has  filed  the  prescribed  bond,  and  given  notice  thereof  to  the 
party  intending  to  institute  such  action,  he  has  thereby  efiectuallv  consented 
to  act  as  guardian,  and  has  accepted  his  appointment  as  such.  The  summons 
and  oom]Maint  in  such  action  should  be  served  on  him  as  such  guardian,  and 
8u<^  service  is  aproper  service  on  the  minors  he  represents  {AUnofum  v.  Badde^ 
3  Boew.  410).  Tlie  omission  of  such  guardian  to  file  an  answer  to  the  com- 
plaint, or  to  give  notice  of  his  appearance  in  the  action,  will  not  affect  the  va- 
lidity of  a  judgment  that  partition  be  made,  especially  if  an  answCT  be  filed  by 
virtue  of  an  order  of  the  court,  as  of  a  time  wlien  it  might  have  been  regularly 
served  as  a  matter  of  course,  though  such  order  be  made  after  judgment  per- 
fected.   (Id.) 

b.  The  want  of  a  verification  to  a  petition  by  an  infimt  defendant  for  the 
appointment  of  a  guardian  ad  litem,  may  be  supplied  after  judgment,  or  per- 
haps such  verification  may  be  dispensed  with  altogether  ( Van  Wyek  v.  iJaray, 
11  Abb.  473 ;  Rogers  v.  McLean,  11  Abb.  440 ;  Oroghan  v.  Livingston,  17  N.  Y. 
218). 

e.  A  guardian  appointed  in  another  state  cannot  by  virtue  of  his  foreign  ap- 
pointment appear  for  an  infant  in  this  state  (Sogers  v.  McLean,  31  Barb.  305 ; 
see  S.  G.  on  appeal,  11  Abb.  440). 

d.  When  upon  the  petition  of  an  mfant  defendant  over  the  age  of  14,  a  guar- 
dian ad  UUm  has  been  app<»nted,  the  order  is  valid,  although  no  summons  had 
been  previously  serired  upon  the  infant  ( Va^rian  v.  Stevens,  2  Daer,*635),  and  a 
variance  between  the  name  of  an  infant  as  stated  in  the  complaint  and  in  the 
petition  for  the  appointment  of  a  euardian,^-as  where  the  name  was  "  Letltia 
Varian"  in  the  complaint  and  "  T.  Letitia  Viuian  "  in  the  petition,— may  be 
disregarded  as  IminateriaL  (Id.)  A  plaintiff  cannot  apply  for  the  appoint- 
ment of  &gua/rdian  ad  litem  for  an  infant  defendant  until  after  the  expiration 
of  twentydays  from  the  service  of  the  summons  (WHkes  v.  Wilkes,  1  Barb.  Ch. 
R.  73).  The  clerk  of  the  court  will  be  appointed  guardian  ad  Utem  for  a  non- 
resident infant  (Minor  v.  Betts,  7  Paige,  696). 

e.  Defence  of  non  tenent  inaimtiL — On  an  answer  non  tmetU  insimul, 
the  only  question  is  as  to  the  joint  holding  (Thompson  v.  Wheeler,  15  Wend. 
340 ;  Ferru  v.  Smith,  17  Johns.  221). 

/.  Defence  of  action  pending.— The  pendency  of  another  action  for  the 
same  cause  is  a  (^fence  (Eomfager  v.  Bomfager,  6  How.  279). 

g.  Defendant  not  answeiliigr-*In  a  partition  suit  commenced  by  summons 
and  complaint,  where  any  of  the  defendants  omit  to  answer  in  due  time,  it  is 
not  necessary  to  enter  an  order  for  their  defaoH  in  not  answering;  the  plaintifi 
is  entitled  to  the  relief  aslced  for,  as  in  other  actions  ( Wateon  v.  Brtgham,  1 
Code  E)ep.  67 ;  8  How.  290).  The  plaintifi*,  however,  in  such  a  cade,  must 
exhibit  proof  of  his  title,  &c.,  as  required  by  Uie  revised  statutes  (Jmpple  v. 
OiBnim,  8  How.  456 ;  Jennings  v.  Jennings,  2  Abb.  15 ;  Barter  v.  Lee,  6  How. 
491).  It  must  be  such  proof  as  would  enable  him  to  recover  in  ejectment 
(Lairkin  v.  Munn,  2  Paige,  27).  Where  the  original  defendants  admit  their 
several  titles,  and  the  title  of  the  plaintiff  as  stated  in  the  complaint,  if  one  of 
them  dies  and  the  action  is  continued  and  his  heirs  made  parties,  queiy,  must 
there  be  a  reference  as  to  the  title  of  such  heirs?  (4  Paige  481 :  5  u2. 101 ;  12 
Wend.  269). 

h.  Idenft-^^vdvertletaig  liMr.^It>  is  not  necessary  to  adtertise  for  persons  hav- 
ing  general  liens ;  if  there  are  none,  it  would  be  a  Very  useless  expense  to  ad- 
vertise for  them.    Advertising  is  4miy  a  method  of  cutting  off  certain  general 
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liens  that  may  be  in  existence  (Akord  y.  Beaehy  5  Abb.  458 ;  HaU  v.  Partridge^ 
10  How.  188).  As  to  allowing  creditois  to  come  in  and  establish  their  Uen 
after  the  time  for  so  doing  has  expired,  see  Barton  y.  BuikMc  (1  Barb.  421). 

a.  Cofort  wfll  not  try  diqmtad  titie.— If  the  legal  tiUe  is  doabtfhl  and  dis- 
puted, mnMe^  the  court  will  not  tir  it  in  an  acti<m  for  partiti<m  (WUkim  y. 
WiUUru,  1  Jolms.  Ch.  14} ;  but  if  the  questions  arise  upon  an  equitable  title, 
then  such  questions  will  be  determined  in  the  partition  suit  (Ocie  y.  BndtK,  4 
Johns.  Ch.  2tl ;  Harford  y.  Mencin,  5  Barb.  511  And  where  it  appears  that 
premises  are  held  adyersely,  the  court  will  dismiss  the  complamt  without 
prejudice  to  a  new  action,  to  be  brought  after  the  plaintiff  has  obtained  pos- 
session (Burhani  y.  Burhans,  2  Barb.  Oh.  R  d98 ;  Vanderwerker  y.  Vdnderwerker^ 
7  Barb,  225). 

b.  CoiitesttDg  vtdidity  of  devise. — Heirs  at  law,  whether  in  or  out  of  pos- 
sesnon,  may  contest  the  yalidity  of  a  deyise,  by  their  ancestor  of  the  property 
in  suit  They  must  allege  in  their  complaint  that  the  apparent  deyise  is  yoid 
(Laws  1858,  ch.  288,  p.  m). 

(5.  ImproTement  or  ii^Jury.— Allowance  to  a  party  for  (Oreen  y.  PutnamA 
Barb.  600;  3Paige,199;  «a.446;  Hoff.  21 ;  3  Edw.  Ch.  R  828 ;  3  Sand.  Ch. R. 
58 ;  and  see  Buian  y.  BurdeU,  11  Abb.  881). 

d.  ContiDgent  intereat  of  penaom  not  in  eaae.— An  actual  partition  or  a 
wile  under  a  Judgment  in  partition,  is  efiectual  to  bar  the  foture  contingent  in- 
terests of  persons  not  in  esse^  though  no  notice  is  published  to  bring  in.  un- 
known parties,  and  though  such  future  owners  may  talce  as  purchasers,  under 
a  deed  or  will,  and  not  as  claimants  under  any  of  the  parties  to  the  action 
{Mead  y.  MUcMl,  17  N.  Y.  210;  5  Abb.  92). 

e.  Partition  and  sale.— If  a  partition  of  part  can  be  made  without  preju- 
dice, it  may  be  made  and  the  reddue  sold  (Eaytoaod  y.  Jud$an,  4  Barb.  W8). 
The  statute  refers  to  a  oomparatiye  prejudice  between  an  actual  partition  and 
a  sale,  and  will  not  Justify  a  sale  when  the  benefit  from  it  is  small,  compared 
with  the  yalue  of  the  property.  The  "prejudice"  mentioned  in  the  statute, 
means  a  prejudice  to  all  the  owners  and  not  to  a  part  only  (VanArsdale  y. 
Atten,  2  Barb.  599;  see  6  Paige,  541 ;  1  £dw.  Ch.  R  565). 

/.  Jodgment— The  Judgment  must  set  forth  the  estate  of  each  known 
owner  or  of  the  defendants  or  some  of  them,  coUectiyely,  when  their  nshts 
between  each  other  are  disputed  (Phslpt  y.  Orem^  8  Johns.  Ch.  8021  There 
can  be  no  objection  to  a  statement  that  certain  definite  portions  belong,  col- 
lectively, to  owners  who  are  unknown  (HjfoU  y.  Puff(iey,  28  Barb.  802). 

g.  Irregularities  in  a  Judgment  for  sale,  or  in  the  proceedings  on  which  it  is 
founded,  which  do  not  affect  the  Jurisdiction  of  the  court  or  the  parties  or  the 
subject  matter,  do  not  affect  the  title  taken  under  the  sale.  If  any  necessary 
parties  were  not  brought  before  the  court,  the  judgment  is  yoid  as  to  them. 
But  where  all  the  necessary  parties  were  joined,  the  &ct  that  some  of  the  pa- 
pers in  the  suit,  bringing  some  parties  m  haye  been  lost,  does  not  affect  the 
title,  if  the.  &cts  appear  by  affldayits  or  by  recitals  in  the  other  papers  on  file 
in  the  cause.  Where  the  sale  was  directed  to  be  adyertised  for  three  weeks 
instead  of  «&r  as  required  by  law,  but  was  in  &ct  adyertised  for  six  weeks, 
held  that  the  error  might  be  amended  (Aleord  y.  Beach,  5  Abb.  451). 

A.  The  referee  omitting  to  annex  to  his  report  the  searches  for  incumbrances, 
does  not  render  the  Jud^ent  on  such  report  irregular  (Noble  v.  OromioeU,  26 
Barb.  475) 

I.  The  judgment  besides  declaring  the  rights  of  the  parties  and  directfaig  a 
partition,  may  proyide  for  an  account  of  rents  between  the  parties  {Brawuon 
y.  Qifford,  8  How.  890).  But  if  the  complaint  does  not  demand  an  account  of 
rents  against  defendants  in  possession,  and  those  defendants  do  not  answer, 
no  such  account  can  be  decreed  (BuUwinker  y.  Bifker,  12  Abb.  811). 

4.  New  trial— In  partition,  a  new  trial  will  be  granted  on  yery  slight  grounds 
(Cloffton  y.  YarringUm,  88  Barb.  144). 

k.  Manner  of  sale.— See  Rule  78  of  supreme  court. 
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a.  Notioe  of  sale.— The  proYirions  of  the  Revised  Statutes  as  to  notices  of 
sales  by  aherifib,  apply  to  sales  in  partition  {Le  Fevre  y.  Lcwaway^  22  Barb.  167). 
Where  the  sale  was  directed  to  be  advertised  for  three  weeks  instead  of  mt, 
held  that  the  error  might  be  amended  (Ahord  v.  Beach^  5  Abb.  451).  The 
statutory  provision  as  to  selling  in  parcels  is  directory  merely  (1  Johns.  Ch.  R. 
tm ;  7  Abb.  183).     * 

b.  Notices  of  stales  of  land  in  Hamilton  County  may  be  published  in  Fulton 
Coun^  (Laws  1860,  ch.  297). 

c.  Cttiexiff  liable  to  aooount  for  proceeds  of  sale.— The  sheriflf  is  liable  to 
account  to  the  parties  interested  for  the  proceeds  of  a  sale  on  partition,  although 
the  attorney  in  the  action  in  fact  conducts  the  sale  and  receives  the  proceeds 
<  Van  TasadY.  Van  Tassei,  81  Barb.  489). 

d.  For  the  omission  of  a  sheriff  to  pay  over  to  the  county  treasurer  the  pro- 
ceeds of  a  sale  of  lands  in  a  partition  action,  the  period  of  limitation  begins  to 
run  at  the  time  the  omission  occurs  (Van  TomA  v.  Vam,  ToMd^  81  Barb.  489). 

e.  Death  of  plaintiff —In  an  action  for  a  partition  and  account  of  rents, 
the  heir  may  revive  as  to  the  partition,  and  the  personal  representatives  as  to 
the  account,— ficmdid  (Hojfmofn  v.  TreadtoeR,  6  Pfdge,  808). 

/.  In  an  action  for  partition,  after  judgment  for  sale  and  partition,  and 
the  advertising  the  safe  had  commenced,  the  plaintiff  died,  ana  such  of  his 
heirs  as  were  not  then  already  parties  defendant  were  substituted  in  his  place 
as  platntifb— held  that  it  was  not  necessary  to  advertise  anew,  changing  the  titie 
of  the  cause  (Thwing  v.  Thwing,  9  Abb.  823 ;  18  How.  458). 

g.  Death  of  defendant. — Where  pending,  a  partition  suit,  and  after  the 
expiration  of  the  time  to  answer  by  one  defendant,  and  before  putting  in  any 
answer,  that  defendant  dies,  and  the  action  is  continued  without  malinff  his 
heirs  or  devisees  parties,  the  subsequent  proceedings  are  void  as  to  the  mter- 
est  of  such  deceased  defendant  (Baqua  v.  Holmes,  16  N.  T.  128 ;  26  N.  T.  888 ; 
and  see  Watnng  v.  Waiting,  7  Aob.  472). 

A.  In  an  action  for  partition  if  one  of  several  defendants  dies  pending  the 
action,  all  that  is  necessary  for  the  cause  to  proceed  is  that  within  a  year  an 
order  be  obtabied  under  section  121  (Gordon  v.  SterUng,  18  How.  405)- 

i.  BringlDg  in  new  parties  by  amendment  —  A  partition  suit  is  an 
action  for  the  recovery  of  real  property  within  section  122,  so  that  the  court 
may  order  a  persoYi,  not  a  p&r^,  but  having  an  interest  in  the  subject,  to  be 
made  a  party  by  amendment  ( Waring  v.  Waring,  8  Abb.  246). 

j.  Discharging  porchaser,  Resale,  &c. — The  court  will  not  discharge  a 
purchaser  because  of  any  defect  in  the  pleadings  or  proceedings  which  are 
amendable  (Noble  v.  CromtoeU,  6  Abb.  59 ;  26  Barb.  475);  and  as  to  discharg- 
ing purchaser,  see  Mead  v.  Mitchell,  5  Abb.  92 ;  17  N.  Y.  210 ;  Blakdey  v.  Gal- 
der,  15  id,  617 ;  13  How.  476 ;  Oroghan  v.  Umngston,  6  Abb.  350;  17  N.  Y.  218 ; 
Waring  v.  Waring,  7  Abb.  476 ;  Ditbrow  v.  Fdger,  5  ief.  58 ;  Rogers  v.  McLean, 
10  Abb.  806.  If  a  purchaser  neglects  to  comply  with  the  terms  of  sale  with- 
in a  reason§ble  time,  the  court  will  deprive  him  of  the  benefit  of  his  bid,  and 
order  a  new  sale  in  cases  where  a  resale  is  deemed  more .  beneficial  for  the 
parties  (Jackson  v.  Edwards,  7  Paige,  887 ;  22  Wend.  498) ;  as  to  resale,  see 
Le  F&cre  v.  Lan'away  (22  Barb.  167).  The  court  may  release  a  purchaser  from 
his  bid  on  the  ground  of  unreasonable  delay  to  his  prejudice  on  the  part  of 
the  sellers  (Jackson  v.  Edwards,  7  Paige,  887).  Where  one  of  the  defendants 
has  not  been  properly  served  with  process,  a  purchaser  will  not  be  required 
to  complete  (Choky.  Famham,  21  How.  286).  A  defect  in  the  proof  of  ser- 
vice may  be  supplied  after  the  sale  (Clark  v.  Olark,  14  Abb.  300 ;  21  How.  479). 

k.  Where  a  purchaser  at  a  sale  under  a  decree  in  an  action  for  partition,  ob- 
jected to  complete  on  the  ground,  among  others,  that  the  petition,  &c,  for 
the  appointment  of  a  ffuardism  did  not  show  that  the  guardian  had  no  interest 
adverse  to  the  infimt,  but  that  was  afterwards  made  to  appear  by  affidavit, 
the  objection  was  overruled,  and  the  court  said  it  is  only  a  rule  of  court,  not 
a  statute,  which  requires  such  proof,  and  it  is  not  essential  to  jurisdictioa 
^H^nws  V.  Folger,  5  Abb.  54). 
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a,  Prooeeds  to'  be  l3r6bght  into  cbviH.^'Where  an  nndiyiijed  ibare  oK 
real  estate  was  deyised>40  a  husband  in  trust  for  his  wife  for  lilb,  to  nis  own 
use  for  life  if  he  survived,  and  on  the  death  of  the  survivor,  to  the  heirs  of 
the  wife,  held  that  on  a  partition  the  proceeds  of  such  undivided  share  must 
be  brought  Into  court  (2mle  v.  Cromwell,  36  Barb.  475^  see  1  Paige,  483 ;  2  ui. 
816). 

b.  Inchoate  ri^t  of  dower.— How  provided  for,  see  4  Sand.  Ch.  R  ^6  ; 
11  How.  176 :  5  Abb.  54 ;  Laws  1840,  ch.  177  and  879. 

6.  Amendments.— An  error  in  the  description  of  the  interests  of  Uie  partis' 
may  be  amended  on  the  trial  (Thompson  v.  WTieder,  15  Wend.  ^;  Imie  v. 
Cromwdl,  26  Barb.  475 ;  6  Abb.  59>  And  if  the  plaintiff  omits  to  file  any  of 
tiie  papers  necessary  to  tiie  regularity  of  the  Judgment,  the  court  may  allow 
them  to  be  filed  nunc  pro  tunc  {WaHng  v.  Wanng^l  Abb.  473 ;  Oroghen  v. 
Lmngston,  6  Abb.  850;  17  N.  Y.  218;  iVbWev.  OromweU,  26  Barb.  475).  And 
where  in  a  jud^ent  of  sale,  the  sale  was  directed  to  be  advertised  (hrw 
weeks  instead  of  six,  as  required  by  law,  but  in  fact  the  advertisement  was 
published  six  weeks,— A^  on  motion  to  compel  a  purchaser  to  take  tit]e» 
that  the  error  might  be  then  corrected  (Ahord  v.  Beach^  5  Abb.  451).  So,  too, 
the  court  will  correct  of  its  own  motion  a  palpable  error  in  the  referee's  report 
as  to  the  extent  of  the  interest  of  an  infant  party  (Safford  v.  Safford,  7  Paige, 
259 ;  OdrperUer  v.  ijchermerhom,  2  Barb.  Ch.  B.  314) ;  and  wiSiout.  sending 
back  the.  report  (Id,)  Where  through  inadvertence  U^  names  of  certain 
defendants  were  omitted  ttom  the  summons  filed,  held  that  on  its  being 
shown  that  such  omitted  names  were  actually  parties,  the  sunmions  might  be 
amended  after  judgment  and  sale  (Van  Wyck  v.  Ba/rdyy  11  Abbw  473;  20  How. 


d.  Plaint^  tnnat  proseoute  his  suit  with  reasonable  diligenoe.— liVliere  & 
party  commences  an  action  for  a  partition  and  files  a  notice  oiU$  pendens,  but 
mils  to  pVoceed  in  the  action  with  reasonable  dispatch,  a  party  nam^  as  & 
defendant,  but  who  has  not  been  served  with  summons,  may  aprfy  by  peti- 
tion to  have  the  plaintiff's  proceedings  vacated  (Lyle  v.  Smith,  13  How.  104). 

e.  Value  of  inchoate  tenancy  by  the  curtesy. — The  value  of  an.  inchoate 
tenancy  by  the  curtesy,  depends  not  only  upon  the  principle  applicable  to  life- 
annuitie^  and  survivorships,  but  upon  the  fact  .of  issue  ;  and  if  none,  upon  the 
likelihood  of  issue  (B&nedtct  v.  Seymour,  11  How.  176). 

/.  Cost — The  court  has  no  discretionary  power  to  charge  either  party  with 
costs  on  the  wound,  that  he  unreasonably  refused  to  make  partition  by  deed 
McChwdn  vl  M&rrow,  3  Code  Rep.  9).  But  when  the  plaintin  in  a  suit  m  par- 
titicm,  makes  persons  defendants  who  have  no  interest  in  the  subject-matt^  of 
the  suit,  the  costs  of  such  defendants  will  not  be  chared  upon  the  Hmd  or 
against  their  co^efendants,  but  must  be  paid  by  the  plamtiff  person^y,  unless 
such  unnecessary  parties  are  brought  in  at  the  request  of  the  other  defeadanta 
(Hwmmerdey  v.  Hcmmertky,  7  N.  Y.  Le^.  Obs.  127).  A  doweress,  when  prop-, 
erly  a  party  to  the  suit,  is  chargeable  with  a  portion  of  the  costs  {Tamner  v. 
Nues,  1  Barb.  560 ;  see  3  Johns.  Ch.  R  302;  I  Sand  C^l  R  40;  see ont^, section 
321,  note), 

a.  Attorney's  lien. — The  attorney  for  the  plaintiff  in  a  partition  suit  acquires 
a  Hen  for  his  disbursements,  on  the  share  of  the  plaintiff  in  the  property  in 
suit,  of  which  the  plaintiff  cannot  divest  him  by  an  assignment  of  his  interest 
pending  the  action  (CreighUm  v.  IngereoU,  20  liarb.  541 ;  see  ante,  p.  682,/). 
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Chaftbb  IV. 

Actions  to  determine  GonjUciing  OJmmB  to  Real  Property^ 
cmd  for  Waste  and  Nuisance. 

fitaonoK  449.  Actions  to  determine  claims  to  real  property,  how  prose- 
•  cutcd.' 

460.  Action  of  waste  abolished.    Waste,  how  remediable. 

451.  Proyislons  of  reyised  statutes  applicable  to  action  ft>r  waste 

under  this  act. 

452.  When  jud^ent  of  forfeiture  and  eviction  to  be  given. 
458.    Writ  of  nuisance  abolished. 

454.    Remedy  for  injuries  heretofore  remediable  by  writ  of  nui- 
sance. 

§  449.  Actions  to  determine  claims  to  real  property ^  how 
prosecuted. 

Proceedings  to  compel  the  determination  of  claims  to  real 
property,  pursuant  to  the  provisions  of  the  revised  statutes, 
may  be  prosecuted  by  action  under  this  act,  without  regard 
to  the  forms  of  the  proceedings  as  they  are  prescribed  by 
those  statutes. 

a.  It  is  probably  now  settled  that  an  action  to  determine  conflicting  claims  to 
real  property  is  governed  by  the  same  rules  as  other  actions  (see  Peck  v.  Brown^ 
26  How.  350 ;  Laws  1855,  p.  943 ;  Hammond  j.  JPiaot$(m,  18  Barb.  832 ;  over- 
ruling Orane  v.  Sawyer,  1  Code  Rep.  N.  S.  30 ;  5  How.  372). 

b.  The  provisions  of  the  revised  statutes  as  to  conflicting  claims  to  real 
estate,  and  this  section  449  of  the  Code  now  apply  to  married  women  (Laws 
1864,  ch.  219). 

c  Who  may  maintain  the  action  (see  Onderdonk  v.  Motty  34  Barb.  106). 
Pleadings  (see  Hager  v.  Eager,  38  Barb.  92). 

d.  Appeal. — ^In  case  of  a  trial  in  the  proceedings  to  determine  conflicting 
cisdms,  either  party  conceiving  himself  aggrieved  may  appeal,  as  in  personal 
actions  under  the  code  (Laws  of  1855,  p.  945,  §  11). 

e.  Laws  amended. — ^The  provisions  of  the  revised  statutes  relative  to  the 
determination  of  claims  to  real  property  (2  R.  8.  313)  were  amended  by  Laws 
of  1848,  p.  67 ;  Laws  of  1854,  p.  276 ;  Laws  of  1855,  p.  943 ;  and  Laws  of  1864, 
ch.  219. 

/.  Opening  defianlt— Since  the  act  of  1855  these  proceedings  have  lost  the 
mere  statutory  character  they  once  possessed,  and  are  become  an  action  regu- 
lated by  the  code.    The  court  has  power  to  open  a  judnnent  entered  upon 
failure  to  answer  in  such  an  action  (Mann  v.  Ptowsty  3  Abb.  446). 
52 
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§  450.  Action  of  tffoste  abolished.  Waste^  how  remediable. 
The  action  of  waste  is  abolished ;  bat  aoy  proceeding  here- 
tofore commenced^  or  judgment  rendered,  or  right  acquired, 
shall  not  be  affected  thereby.  Wrongs  heretofore  remediable 
by  action  of  waste,  are  subjects  of  action  as  other  wrongs,  in 
which  action  there  may  be  judgment  for  damages,  forfeiture 
of  the  estate  of  the  party  offending,  and  eviction  from  the 
premises. 

See  Harder  j.  Border,  S6  Barb.  409;  BMntonr.  Wheder,  35  N.  T.  362. 


§  451.  Provieiane  of  remeed  eUUutes  appUoMe  topoHon 
for  waete  under  this  act. 

The  provisions  of  the  revised  statutes  relating  to  the  action 
of  waste,  shall  apply  to  an  action  for  waste  brought  under  this 
act,  without  regard  to  the  form  of  the  action,  SO  far  as  the 
same  can  be  so  applied. 


§  452.  When  judgment  qf  forfeitwre  and  emcttan  io  he 
given. 

Judgment  of  forfeiture  and  eviction  shall  only  be  given  in 
favor  of  the  person  entitled  to  the  reversion,  against  the  tenant 
in  possession,  when  the  injury  to  the  estate  in  reversion  shall 
be  adjudged  in  the  action  to  be  equal  to  the  value  of  the  ten- 
ant's estate,  or  unexpired  term,  or  to  have  been  done  in  malice. 

§  453.     Writ  ofnuisanoe  dbolished. 

The  writ  of  nuisance  is  abolished ;  but  any  proceeding 
heretofore  commenced,  or  any  judgment  rendered,  or  right 
acquired,  shall  not  be  aff'ected  thereby. 

§  454.  Remedy  for  if^uries  heretofore  remediable  by  writ 
of  nuisance.  • 

Injuries  heretofore  remediable  by  writ  of  nuisance,  are  sub- 
jects of  action,  as  other  injuries ;  and  in  suoh  action  there  may 
be  judgment  for  damages,  or  for  the  removal  of  the  nuisance, 
or  both. 
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a.  An  ACtkm  punaant  to  this  section  is  a  snbatitnte  for  the  ttatnte  remedj 
h]r  writ  of  nuisiuice,  and  the  plaintiff  must  aver  in  his  complaint  all  that  waa 
before  requisite  to  sustain  an  action  of  that  nature  (ElUtMrth  t.  Putnam,  16 
Barb.5((5). 

&ee Hubbard r.  Bus9ea,2^B&ib.  40i;  in  Brtnony.  Woodwarih,  5  Bart>.560; 
Bb88  Y.  Buffalo  dx.  B.  R  O;?.,  29  Barb.  891 ;  Bradyy.  TTMib,  8  Barb.  157 ;  Oktrk 
Y,8iom,iBtiTb.fm;  BrofDnY.Cfa^fuga  R  R  Ob.  3  Keman,  486). 


Ghaftsb  v. 

Oeneral  Provisions  relating  to  Actions  concerning  Heal 
Property. 

*     §  455.  Provisions  o/Pevised  Statutes  appUoable  thereto. 

The  general  provisions  of  the  revised  statutes  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  brought 
under  this  act,  according  to  the  subject-matter  of  the  action, 
and  without  regard  to  its  form. 

^IQeotment— See2RS.803(tit  1,  ch.  6,  part  8);  Laws  1840,  ch.  289; 
Laws  1847.  ch.  887;  Laws  1846,  ch.  169.  Section  18  of  the  afbresaid  title  (part  8, 
ch.  6,  tit  1),  providing  that  no  actual  entry  under  title  need  be  proved,  is  not 
repealed  by  the  code,  but  is  ezpresslv  retained  bv  section  455  (Lawrene$  ▼. 
WiUiams,  1  Duer,  587) ;  and  sections  8,  30, 84,  of  the  same  title,  are  also  re- 
tained, and  are  still  in  force  (Btidd  v.  Bingham,  18  Barb.  498).  So  is  section  81 
{Lang  v.  WiByraham,  2  Duer,  171)  and  section  87  (Bogen  v.  Wing,  6  How.  60 ; 
Lang  v.  Bopke,  701). 

c  When  edeotment  lies.— The  action  of  ^ectment  will  lie  whenever  aright 
of  entry  exists  and  tbie  interest  is  of  such  a  character,  that  it  can  be  held  and 
enjoyed,  and  possession  thereof  delivered  in  execution  of  a  Judgment  for  its 
recovery  (Bowan  v.  Keisey,  18  Barb.  484 ;  OkOd  v.  Ohappel,  5  Selden,  246).  It 
wUl  not  lie  for  a  mere  easement  ( WiOUow  v.  Lane,  37  Barb.  244^.  It  lies  against 
a  railroad  company  for  laying  their  rail-track  over  land  dedicated  by  the 
plaintiff  to  public  use  as  a  street,  and  running  their  cars  on  such  track  {Wager 
V.  Troy  UmonB.  R  C5?.26N.  Y.  526;  Adamsy.  8araiogaB.  B.  Go,  24  N.  Y. 
665,  rev'g  11  Barb.  415).  I^ectment  will  lie  for  land  under  water,  ^ranted  by 
the  commissioners  of  the  land  office,  for  the  purpose  of  erecting  dodLS,  Ac., 
for  commercial  purpoflle8((7^ampto»;»  and /Sl(.  Xat4^V7)cei2.  R  Co.  v.  Valentine, 
19  Barb.  484).  A  contract  datcnl  at  a  fiiture  day,  leasing  lands  for  a  term,  com- 
miencing  at  such  day,  gives  the  lessee,  when  the  day  arrives,  the  right  of  pos- 
session and  to  maintam  ejectment  against  a  straneer  wrongfUlly '  withholding 
(IVwff  V.  Oranger,  4  Selden,  115 ;  see  Speneer  v.  Tibey,  22  Barb.  260).  But  under 
a  naked  contract  of  purchase  which  is  silent  on  the  subject  of  possession,  the 
purchaser  acquires  no  ri^ht  to  the  possession  and  no  right  pf  entry,  and  cannot 
maintain  ejectment  {Km^  v.  Kellogg,  6  Barb.  116).  A  right  of  possession  in 
preeenU  is  necessaiy  and  au  that  is  necessary  to  maintain  dectment  {TruU  v. 
Granger,  4  Selden,  115 ;  The  People  v.  Mayor  of  N.  T.,  10  Abb.  113 ;  Hunter  v. 
8aind(y  Hm,  6  Hill,  411 ;  Bryan  v.  ButU,  27  Barb.  503 ;  JfeLean  v.  McDonald,  2 
Barb.  584).  The  possession  of  real  estate  is  prima  faeie  evidence  of  the  highest 
estate  in  the  property,  namely,  a  seisin  in  fee  {Hiu  v.  Draper,.  10  Barb.  454 
Bamhart  v.  ureenshielde,  28  Eng.  Law  and  Eq.  R  88 ;  MaUonner  v.  Dimmick, 
4  Barb.  566).    Ejectment  does  not  lie  against  a  mortg  igee  in  possession  {BoUon 
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Y.  BretMter,  S2  Barh  390) ;  nor  hj  a  mortgagee  against  hig  mortgagor  {Sahlar 
T.  Sign&r,  87  Barb.  339) ;  nor  affamst  one  who  erects  a  gutter  on  his  own  prem- 
isea  projecting  over  the  land  of  his  neighbor  {Aiken  v.  Benedict,  89  Barb.  400); 
nor  against  a  municipal  corporation  for  osing  a  street  as  a  pablic  street  (Gcnoer^ 
hown  y.  City  of  Brooklyn,  88  Barb.  9).  ^ectment  lies  ag&mst  one  who  enters 
into  possession  of  land  of  another,  with  his  assent,  onaer  a  contract  to  pur- 
chase the  same  after  default  in  payment  of  the  purdiase  money  (PTwen  y. 
Ingraham,  8  Barb.  576). 

a.  Ejectment  cannot  be  maintfdned  unless  the  plaintiff  has  a  legal  estate  in 
ihe  premises  (Wright  y.  Douglass,  8  Barlx  556). 

&  Where  an  owner  of  land  conyeys  the  same  to  another,  excepting  the  por- 
tions included  in  the  highway,  he  may  maintain  an  action  of  ejectment 
against  the  grantee  for  encroachments  upon  the  highway  or  for  an  ezcluslYe 
occupation  of  it,  by  the  latter  (Btg  y.  Daily,  30  Barb.  82). 

0,  Parttef  plaintiiff — In  an  action  to  recoyer  land,  there  cannot  properly  be 
joined  seyeral  plaintifis  claiming  under  distinct  titles  for  distinct  mterests 
{ThePeopU  y.  Mcufor  ofN.  York,  10  Abb.  Ill ;  see  arUe,  §  111). 

d.  Attorney  for  plaintiff  to  produce  his  authority.^d  R  S.  805,  §§  17— 
21.)— This  proYision  applies  to  actions  cdbimenced  under  the  code  (uduii^  y. 
Howard,  11  How.  80).  What  is  a  sufficient  authority  to  the  attorney  ?  (i<^> 
The  order  must  direct  that  the  authori^  be  produced  to  the  officer  granting 
the  order,  and  state  the  place  at  which  it  is  required  to  be  presented  {isomer 
Y.  Davis,  2  Den..l87 ;  and  see  10  Wend.  568). 

e,  ^ectment  by  husband  and  wifa— In  an  action  to  recoyer  property, 
the  alleged  separate  estate  of  the  wife,  she  must  sue  alone,  without  her  hus 
band  {HiQman  y.  Hibman,  14  How.  459).  In  a  joint  action  l^  husband  and 
wife  for  the  recoyery  of  land,  to  which  they  claim  title  in  right  of  the  wife, 
no  separate  Judgment  can  be  giyen  in  fayor  of  the  wife  and  agidnst  the  hus- 
band. They  must  recoyer  jointly  or  not  at  all  (Bartow  y.  Draper,  5  Duer,  130). 
Where  a  married  woman  had  the  actual  possession  of  land  held  by  her  for  her 
iq;Murate  use,  and  has  been  wrongfully  ejected  therefix)m,  she  may  maintain  in 
her  own  name  an  action  to  recoyer  the  possession  without  Joining  her  hus- 
band (Darby  y.  QaUaghan,  16  N.  Y.  71). 

/.  ^eotment  for  lands  conveyed  daring  in£Euioy. — Before  an  action 
can  be  brought  by  an  indiyidual  to  recoyer  the  possession  of  lands  oonyeyed 
by  him  during  his  in&ncy,  he  must  make  an  entry  on  the  lands,  or  do  some 
open  act  of  dSafflrmance  of  sudi  deecLand  this  act  of  disafOrmance  must  be 
ayerred  in  the  complaint  (Voorhies y.  Yborkies,  24  Barb.  150). 
.  g.  Between  tenants  in  common. — In  ejectment  by  one  tenant  in  common 
against  another,  an  actual  ouster  must  be  uiown,  or  some  act  amounting  to  a 
total  denial  of  his  right  (Edwards  y.  Bishop,  4  Coms.  61),  In  ejectment  for 
lands  held  in  common,  it  is  not  necessary  that  all  the  tenants  in  common 
should  unite  in  the  action^zcept  when  the  action  is  a  substitute  for  a  writ  of 
right  (Kdliogg  y.  .K«fo^,  6  Barb.  117). 

K  Arrest  of  defendant— see  ante,  p.  871,  J. 

i.  Defendant — If  the  premises  are  actu^jtty  occupied,  the  actuai  oeoupant 
must  be  made  defendant  (Taylor  y.  Orane,  15  How.  860;  Iajlcos^,  Johnson, 
8  Barb.  244;  MieoU  y.  Mosier,  11  id.  574;  Schuyler  y.  ifar«^ 87  Barb.  850; 
The  P^opie  t.  Ambrecht,  11  Abb.  97;  Puien  y.  BeynMs,  22  How.  858 ;  Van 
Home  y.  Everson,  18  Barb.  526;  see  Waldorj^  y.  Bortel,  4  How.  858;  Bedtfield 
y.  UUca  dh  Syracuse  R  R  (h.25  Barb.  54).  The  seyeral  occupants  of-  a  build- 
ing may  be  sued  jointly  (Pearee  y.  Fsrris,  10  N.  Y.  280). 

j,  ^ectment  for  yacant  premises  ma^  be  brought  against  one  claiming  titia 
But  the  claim  must  be  more  than  **  an  idle  declaration  that  he  owns  the  land  ^ 
(Banyer  y.  Empie,  5  Hill,  48). 

k.  Under  the  former  practice,  when  the  premises  were  actually  occupied, 
the  action  of  ejectment  could  only  be  brought  against  the  person  in  posses- 
sion.   It  was  only  where  the  premises  were  not  so  occupied  that  the  action 
might  be  brought  against  some  person  exercising  acts  of  ownership  oyer  the 
.  preniises  diumed,  or  claiming  titie  thereto,  or  some  interest  therein  (Shamr  y. 
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MeOrau,  12  Wend.  558).  Where  some  of  the  defendants  in  an  action  of  eject- 
ment are  not  in  actoal  possession  of  premises  sought  to  be  recovered,  but 
claim  an  interest  therein  adverse  to  the  plaintiff,  the  other  defendants  being 
tenants  in  possession  nnder  them,  the  former  may  properly  be  made  parties 
(FbsoaU  ▼.  Herkimer  Manttf.  Co.  12  Barb.  852 ;  8.  C.  2  Keman,  580).  A  party 
not  m  possession,  yet  claiming  an  interest,  need  not  necessarily  be  made  a 
party  (Kixn  Buren  v.  Cockbum,  14  Barb.  118).  Where  a  lot  has  on  it  a  house 
occupied  by  several  tenants  who  rent  different  apartments,  they  are  joint  occu- 
pants of  the  land,  and  may  be  proceeded  against  jointly  in  an  action  of  elect- 
ment  {Fsaree  v.  Golden^  8  Barb.  522).  The  possession  must  be  exclusive  of  the 
public,  to  authorize  the  action  against  an  individual  as  an  occupant  (Bedfield  v.  * 
utiea  dk  i^raetue  B.R  Go.  26  Barb.  54).  In  an  action  of  ejectment  brought  by 
an  individual  to  recover  land  conveyed  bv  him  during  infancy,  held  that  he 
could  not  in  one  action  sue  his  grantee  and  the  grantees  of  such  first  grantee 
<  Votn'hiM  V.  Voarhiet,  24  Barb.  152), 

a.  The  trustees  of  a  church  cannot  be  said  to  be  in  the  actual  occupation  of 
it,  and  therefore  in  an  action  to  recover  a  church  the  corporation  is  the  pro- 
per party  defendant,  not  the  trustees  of  the  church  {Lucas  v.  Johnscm,  8  Barb. 
244) ;  and  as  the  action  will  not  lie  against  a  person  who  is  not  in  actual  pos- 
session (where  there  is  an  aetiuU  occupant)  the  action  will  not  lie  against  one 
who  is  not  in  possession  bf  himself  or  his  servant,  although  he  has  given  a 
lease  of  the  property  and  it  is  occupied  by  his  lessee  (Ohamplam  and  St.  Iahw- 
rerice  B.  R  Q>,  v.  VaienU'ne^  19  Barb.  484 ;  and  see  Van  Burm  v.  Ooekbum^  14 
Barb.  118).  Where  a  lot  has  on  it  a  house  occupied- by  several  tenants  of  the 
rooms  (not  of  the  lot)  they  are  several  tenants  of  the  house  but  joint  occupants 
of  the  lot,  and  in  an  action  to  recover  such  lot  the  tenants  may  be  joined  as 
defendants  and  the  plaintiff  will  not  be  put  to  his  election  as  to  which  one  he 
will  take  a  verdict  against,  but  may  take  a  verdict  against  all  {Pearee  v.  CMm, 
8  Barb.  522).  Where  tenants  are  sued,  the  statute  gives  the  landlord  the 
right  to  be  made  a  defendant  with  his  tenants,  and  semblef  "  under  proper 
averments .  in  the  complaint  I  see  no  good  reason  why  the  landlord  may 
not  be  made  defendant  in  the  first  place  with  the  tenant"  (Crippen,  X, 
Ibsgate  v.  Herkimer  Ma/nuf.  Co,,  2  Keman,  588).  A  landlord  who  is  not  made 
a  defendant  but  who  defends  for  his  tenant,  is  liable  for  costs  {Fa/rmeri  Loan 
Co.  V.  Kurkh,  1  Selden,  558). 

b.  Claim  of  title. — ^To  constitute  a  claim  of  .title,  there  must  be  a  serious 
intentional  claim  of  ownership.  A  casual  declaration  of  the  party  that  he 
owns  the  premises,  is  not  sufficient  (Lacoi  v.  Johneon,  8  Barb.  244 ;  see  Mc- 
ChregoT  v.  Comitoeky  16  Barb.  428). 

c  Complaint — ^A  complaint  which  states  (1),  that  on  some  day  specified, 
after  his  title  accmed,  he  ynsposaeued  of  the  premises  in  question ;  (2)  a  de- 
scription of  the  premises  with  convenient  certainty,  **so  that  from  such  de- 
scription possession  of  the  premises  claimed  may  be  delivered ;  (8)  that  beinff 
so  possessed,  the  defendant  afterwards,  on  a  specified  day,  entered  into  said 
premises,  and  (4)  unlawfhlly  withholds  possession  from  the  plaintiff;  (5)  to 

his  damage  in  the  sum  of '\  is  sufficient  (2  R  S.  804,  §§  7,  8 ;  Warner  v. 

NeOgari,  12  How.  402 ;  Ensign  v.  Sherman,  14  id.  489,  reversing  8.  0. 18  id.  85 ; 
The  PedpU^.  Mayor  cfN.  T.  17  id  61 ;  8  Abb.  7 ;  28  Barb.  240.  See,  however, 
Walter  v.  Loehwood,  4  Abb.  807 ;  28  Barb.  228 ;  Lawrence  v.  Wright,  2  Dner, 
674;  14  How.  489 ;  8  Abb.  19). 

d.  Alleging  title.— To  recover,  the  plaintiff  must  show  either,  (1)  a  prior 
/ic^tMi/ possession,  or  (2),  a  paramount  legal  title  (Bartow  v.  Draper,  5  Duer, 
180 ;  Layman  v.  Whiting,  20  Barb.  559).  As  to  the  form  of  allcjgation,  it  is  suf- 
ficient to  allege  **  the  plaintiff  has  the  lawful  title  as  the  owner  in  fee  **  {Sanders 
V.  Lean^,  16  How.  808).  But  where  the  complaint  averred  that  the  premises 
were  conveyed  by  F.  P.  to  the  plaintiff  by  a  warranty  deed,  and  that  by  virtue 
of  that  conveyance,  the  plaintiff  was  seized  of  the  premises,  and  had  a  lawful 
title  thereto,  and  that  the  defendant  was  in  possession,  and  unlawfiiUv  with- 
held the  same,  it  was  on  demurrer  held  insufficient  {Lawrence  v.  Wright,  2 
Duer,  674).     The  allegation  that  the  property  was  conveyed  to  the  plain* 
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tilt  was  not  •offident  to  show  a  title  {Oairdfwr  y.  Barty  1  Corns.  530 ;  <(  Baib. 
116). 

a,  Dasoxiptioa  of  prmnlaoa  The  premieee  should  be  described  with  con- 
venient certainty,  **  so  that  from  such  descriptionpoflseBBion  of  the  premises 
claimed  might  be  deliyered  "  (2  R.  S.  804,  §  8).  Where  the  description  was  of 
premises  in  the  town  of  Putnam,  bounded  as  follows :  **  North  by  lands  of 
plaintiff,  east  by  lands  of  plaintiff,  south  by  lands  of  defendant,  and  west  by 
lands  of  plaintifi^'*  the  court  treated  it  as  if  no  premises  were  mentioned,  and 
dismlBsed  the  complaint  on  the  trial,  with  leave  to  plaintiff  to  amend  (Budd' 
V.  Bingham^  18  Barb.  404).  And  where  a  complaint  described  the  premises 
as  about  fifty  acres  in  the  southern  part  of  a  lot,  which  was  fhllv  and  perfectly 
described,  held  that  this  was  a  sufficient  description,  but  that  if  necessary  the 
complaint  could  be  amended  by  striking  out  the  word  ab<Mi  (8L  John  v.  Nor- 
^p,  28  Barb.  26). 

*  b.  IXnUwfol  withhfjaing,— The  complaint  must  allege  that  the  **  po60»- 
sion  is  unlawftilly  withheld  from  plaintiff;"  therefore,  a  complaint  which,, 
alter  alleging  plaintiff's  title,  and- describing;  the  premises,  continued  as  ihusr 
afterwards  defendant  claimed  and  now  dauns  title  to  or  some  interest  in  the 
northern  portion  of  said  premises,  and  exercises  acts  of  ownership  over  the 
same,  in  violation  of  the  right  of  the  plaintiff,— was  held  to  be  defective  (7^ 
ior  V.  Orane,  15  How.  802),  as  not  showing  any  unlawfld  withholding  or  the 
premises  from  the  plaintiff.    (Id.) 

c  Tona  of  oomplaint^A  complaint  which  stated  that  on,  Ac,  J.  G.  was 
seized  in  fee  and  possessed  of  a  certain  lot,  describing  it ;  that  said  J.  G.  died 
so  seized  on,  &&,  intestatCL  leaving  him  surviving  h£  widow,  M.  G.  and  his 
children  and  sole  heirs  at  law,  the  plaintiffs,  F.  €k,  M.  G.  W.,  now  the  wife  of 
A.  W.,  and  D.  G. ;  that  plaintiffs  are  seized.hi  fee  and  entitled  to  the  possefr- 
sion  of  the  said  lot,  subject  to  the  life-estate  of  the  said  M.  G.  [the  testate's 
widow],  in  one  equal  undivided  third  part  of  the  same ;  that  the  plaintiff  D. 
G.  is  an  in&nt  under  the  age  of  twenty-one  years ;  and  said  A.  W.,  by  an  or- 
der dulv  made  by  this  coun,  has  been  appointed  his  guardian  to  prosecute 
this  action  on  his  behalf;  that  the  defendants  are  a  corporation,  oiganized 
under  the  laws  of  this  State,  and  plaintiffi  have  been  informed  and  believe 
that  the  defendants  are  wrongfully  in  possession  of  said  lot,  and  wrongfully 
claim  title  thereto ;  and,  although  requested,  have  refused  and  still  refine  to 
deliver  up  possession  to  plaintift,  and  unjustly  withhold  possession  from  Uiem. 
By  reason  of  which  continual  wrong-doing,  the  plaintiflb  have  sustained  dam- 
age to  the  amount  of  $8000 ;  wher^ore  puiintifls  demand  Judgment  for  $8000, 
with  costs,  and  that  defendants  deliver  up  possession  to  them  of  said  lot,— 
was  held  good,  on  an  appeal  from  the  Juoinnent,  and  that  it  would  have  been 
good  on  demurrer  {Gamer  v.  ManhaUan  BuHd.  A$9o.,  6  Duer,  580). 

d.  A  complidnt  in  ejectment  need  not  aver  title  in  the  plaintiff,  an  averment 
of  his  prior  possession  is  suffldent  {Norria  v.  BumU,  5  Cal.  240 ;  Butehmton  v. 
Ptiiev,  4  id.  88).  A  complahit  that  plaintiflb  have  lawfhl  title  as  owners  hi  fee 
simple  of  the  premises,  and  that  the  defendant  is  in  possession  and  nnlawfhlly 
withholds  the  same,  hdd.insuffident  (Payne  v.  Treadwett,  5  Cat.  810). 

e.  Jdnder  of  oauaes  d  aotion.— A  plaintiff  cannot  unite  with  a  claim  to 
recover  possession  a  claim  to  recover  damages  for  injury  to  the  premises 
(HotMiM  V.  Auburn  R  B.  Co.,  86  Barb.  600). 

f.  The  plaintiff  cannot  in  one  and  the  same  action  seek  to  recover  possession 
of  real  property,  on  the  nound  that  he  is  the  owner  of  the  fee,  and  that  the 
defendimt  wrongfully  withholds  it  frt>m  him,  and  also  to  confirm  his  title 
thereto  by  a  decree  that  the  title  is  in  him,  and  that  the  defendant  be  reouired 
to  convey  an  apparent  outstanding  title  claimed  by  him  to  the  plaintiff  (XoMm 
V.  McCarthy,  8  Abb.  225). 

g.  Claim  o^poM6Mion  and  meane  profits  in  one  action. — The  plaintiff 
in  one  action  may  recover  the  land  and  damages  for  the  use  of  it,  while  de- 
fendant has  kept  him  out  ofposscssion  (LmrufHan  v.  Tanner,  12  Barb.  481 ; 
The  People  v.  Mayor  ofN.  T.,  17  How.  57;  28  Barb.  240;  8  Abb.  7;  Eo^tMam 
T.  ilf4&um B.KCo.,i» Barb.  600;  HolmM  v.  DanU,  21  Bart).  278;  see,  how- 
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erott IbmpUmr.  W^  1  Hoir.  OMO*  IlMntfiile» cf  onniiifiiit  for  bmbm 
profitB,sMJl£Ml£iy.  JTi^yprqfiV:  F.  I6arb.l8a 

<i.8flfv«Eal  stetMnoiiti  oCooe  oanae  of  aotloiL— The  section  of  the  reyiaed 
itatntee  declaring  that  the  declaration  in  ejectment  may  contain  seyeral 
ooniits,  and  that  several  parties  may  be  named  as  plainti^  loinUy  in  one  count 
and  separately  in  others,  relates  merely  to  the  remedy,  and  is  repealed  by  the 
code  (Jk  John  v.  Pierce,  22  Barb.  862.) 

b,  dainl  lor  powaaMrfon.  and  to  aet  aaida  fraudulent  deed  in  one  ao- 
tlon. — ^In  an  action  to  recov.er  the  possession  of  land,  the  plaintiff  may  attack 
a  deed  under  which  the  defendant  claims  title,  as  well  upon  equitable  as  upon 
legal  flTounds ,  but  his  complaint  should  be  appropriately  framed  for  the  pur- 
pose (PAiZfMM  Y.  Qorhamy  17  N.  T.  270).  In  that  case  the  complaint,  after  stating 
plaintiff's  title  as  heir  to  W.  P.,  deceased,  averred  that  defendant  was  in  pos- 
sesion, rfi^iming  ownership  by  virtue  of  a  pretended  deed  from  said  W.  P., 
and  chaiged  that  such  deed  was  inoperative,  because  obtained  from  said  W.  P. 
by  fiuud  and  without  consideration.  On  the  trial,  it  was  contended  that  the 
puintiff  could  not  impeach  the  defendant's  deed  in  that  action,  but  should 
have  first  brought  suit  to  set  aside  the  deed,  and  if  successflil,  might  then  sue 
to  recover  the  possession  of  the  premises.  This  objection  was  overruled,  and 
the  plaintiff  had  a  Judgment  declaring  the  deed  void,  and  for  a  recovery  of 
the  premises ;  and  that  Judgment  the  coort  of  appeals  affirmed* 

e.  Qjeotment  for  ncm-pajrment  of  rent— Etectment  for  non-payment  ol 
rent  lies  Xxj  assignee  of  lease  (Main  v.  Qreen,  82  Barb.  448);  or  of  the  rent 
(Van  BenmUur  v.  SUngerland,  26  N.  Y.  680) ;  by  the  personal  repres^tatives 
of  the  assignee  of  a  life  lease  (Mother  v.  To$t^  Barb.  277);  and  generally  as 
to  ejectment  for  non-payment  of  rent  see  Van  Beneeher  v.  dnrni,  27  Barb. 
104;  Van  Benamkm  v.  Jonee,  2  Barb.  648;  Mayor  of  N.  T,  v.  OempbeO,  18 
Barbil56. 

d.  In  an  action  to  recover  possession  of  demised  premises  on  the  ground 
of  a  fcHfeitnre  of  the  lease  by  non-payment  of  rent,  a  demand  of  the  rent  need 
not  be  alleged  (Mayor  4he,cfN.  7.  v.  Campbea,  18  Barb.  156). 

e.  Tte  statute  authorizing  the  vacating  of  the  Judgment,  and  a  new  trial,  in 
eiectment,*does  no^  api^y  to  ejectment  for  non-payment  of  rent,  as  the  latter 
is  bot  a  substitute  for  a  re-entry,  which  is  always  final.  Especially  is  it  not 
applicable  to  such  an  action  where  the  Judgment  is  rendered  upon  demurrer, 
and  there  is  no  leave  to  answer  over  (UhrieUe  v.  Bloomingdale,  18  How.  12). 

/.  Complaint  in  ejectment  for  non-i>a7nient  of  rent — In  an  action  to  re- 
<3oyer  possesion  of  demised  premises,  for  non-payment  of  rent,  the  complaint 
stated  that  the  plaintifib  on,  &c.,  were  the  owners  in  fee,  and  possessed  of  all  that 
certain  waier4ot,  fXKant  ground,  and  wU  under  watery  called,  &c  [describing 
it],  and  that  being  so  seized  and  possessed  thereof,  the  plaintiffs  did  on  that 
day  sell  and  convey  to  R  M.,  ana  to  his  heirs  and  assigns  for  ever,  the  said 
premises  with  the  appurtenances,  subject  to  the  payment  therefor  by  said  R 
M.,  his  heirs  and  assigns,  on  the  first  day  of  May  then  next,  and  yearly  and 
every  jear  on  the  first  day  May  for  ever,  of  the  rent  of  — ,  with  a  clause  of  re- 
eotry  m  case  of  non-payment  of  rent,  and  then  averred  that  the  defendant 
Dingee  was  in  the  possession  of  said  premises,  and  that  D.  P.  C.  and  J.  G.  S. 
claimed  to  have  some  title  or  interest  in  the  premises  by  purchase  of  the  said 
R  M.'s  tiUe,  and  that  R  M.  had  not,  nor  had  the  defendants  or  either  of  them, 
indd  the  afores^d  rent  at  the  time  or  times  aforesaid,  but  that  the  same  was 
wholly  due  and  unpaid  since,  &c. ;  wherefor  the  plaintifib  claim  Judgment,  &c 
To  this  the  defendants  demurred  that  it  did  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  this :  that  (1)  it  did  not  allege  a  demuid  of  the  rent ; 
nor  (2)  notice  of  an  intention  to  re-enter.  But  at  a  general  term  of  the 
supreme  court  the  complaint  was  held  sufficient  (Mayor  of  K  T.  v.  OampbeU, 
18  Barb.  156). 

y,  Treepaas  and  ejeotment  and  tretpass  guare  daueum  fregii — in  re- 
flect to  the  samcf  premises,  cannot  be  Joined  in  the  same  complaint  (Badd  y. 
Bin^ham^  18  Barb-  494;  and  see  QmiUh  v.  HaUeck,  8  How.  78). 

A.  Equitable  delisnoe.— To  an  action  of  ejectment  a  defendant  may  inter- 
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pofle  an  cjtiltabi^  defen(9e (Ifflbr ▼.  J^,  5 ]>aer 984 ;  Gratifr.  G9o4manf2Ker- 
nan,  366 ;  reversing,  9  Barb.  657 ;  and  see  Ohase  ▼.  Beck,  21  N,  Y.  581;  IV»- 
plumen  y.  Trcepha^m,  40  Barb.  587 ;  Thurman  y.  ^^MJorKW,  80  Barb.  621;  MeOray 
T.  McOray,  30  Barb.  683 ;  iSd^i^  y.  fiMm«9, 19  How.  480). 

a.  But  the  defendant  to  avail  himself  of  such  defence,  must  set  it  up  in  his 
answer  (Dewey  y.  Hoag,  15  Barb.  365 ;  and  see  18  N.  Y.  529). 

h.  Answer  of  title  in  defendant— When  the  complaint  all^ps  title,  and 
that  the  premises  are  in  the  possession  of  the  defendimf,  and  demands  pos- 
session, and  also  alleges  that  the  defendant  unlawfully  withholds  same,  an 
answer  which  merely  denies  possession  and  unlawful  withholding,  does  not 
put  in  issue  plaintiff^s  title,  and  no  question  of  adverse  possession  arises.  If 
it  was  the  defendant's  intention  to  put  in  question  the  validity  of  the  deed  to 
plaintiff  on  the  ground  of  an  adverse  possession,  at  the  time,  he  should,  by  his 
answer,  have  set  up  title  in  himself,  or  title  out  of  plaintiff  (Ford  y.  Sampstm, 
17  How.  447  ;  8  Abb.  882 ;  80  Barb.  183). 

e,  AnswBT  in  action  of  ejectment  by  the  peojda — ^In  an  action  of  eject- 
ment by  the  people,  an  answer  denying  the  plaintiflb'  title,  but  admitting  that 
defendant  had  taken  possession  of  the  premises,  and  held  the  same  adversely 
to  the  plaintiff,  and  alleging  that  no  right  or  title  had  accrued  to  the  plaintira 
within  forty  years,  and  that  neither  the  plaintiff  nor  those  through  whom 
they  claimed  had  received  the  rents  and  profits  of  the  premises  within  forty 
jrears, — was  on  demurrer  held  insufficient,  and  that  to  have  made  it  sufficient, 
it  should  have  set  up  an  adverse  possession  of  forty  years  in  the  defendant 
(The  Boo]^  V.  Van  Rensselaer,  8  Barb.  190 ;  and  see  iJie  Beople  v.  Livingston, 
td.  258 ;  The  Peoples.  Amold,A  Coms.  608). 

d.  Adverse  possession.— Adverse  possession,  to  constitute  a  bar,  must  be 
actual  and  hostile,  and  not  a  mere  trespass  (MiUer  v.  Piatt,  5  Duer,  278:  and 
see  Kent  v.  Sareourt,  33  Barb.  491;  Champlain  R  B.  Co.  v.  VatenUne,  19  Barb. 
484 ;  JPbsgaie  y.  Herkimer  Manuf.  Co.,  9  Barb.  287 ;  McGregor  v.  Oomstock,  16 
Barb.  427). 

e.  Adverse  possession  is  good  oi^  for  the  part  actually  occupied  (Oonw^ 
v.  Troy  Iron  and  Nail  Factory,  84  Barb.  529 ;  22  How.  212). 

/.  Proof  of  title.— Proof  of  title  in  plaintiff  (Douming  v.  Miller^  83  Barb.  886 ; 
T%e  People  v.  TrinHy  Church,  80  Barb.  587;  22  N.  Y.  44;  Clu4e  v.  Voris,  81 
Barb.  511 ;  Lane  v.  Gould,  10  Barb.  254;  Safford  v.  Eynds,  89  Barb.  625). 

g.  Receiver.— The  court  will  not  pending  an  action  ejectment,  at  the  in- 
stance of  the  plaintiff,  appoint  a  receiver  of  the  rents  of  Uie  premises  in  suit 
{Thompmn  v.  Sherrard,  85  Barb.  598 ;  12  Abb.  426 ;  22  How.  155 ;  The  People  v. 
Mayor  &c,  ofN.  T,  10  Abb.  Ill ;  and  see  WUUs  y.  Qyrlies,  2  Bdw.  Ch.  R  281 ; 
Congden  y.  Lee,  8  id.  ^M,,  Parker  v.  Moore,  id,  234;  Cairns  v.  Chabert,  id.  812). 

A.  Injunction.^ — ^Restraining  action  of  ejectment  by  ii\]unction  (Sieman  v. 
Austin,  33  Barb.  9). 

i.  Wasta — ^Restraining  waste  pending  the  action  (The  People  v.  Ikmson,  4 
Barb  109). 

j.  Plaintiff  taking  possession. — It  is  no  bar  to  an  action  of  ejectment  that 
pending  the  action  the  plaintiff  has  taken  possession  of  the  premises  (Tyler  v. 
Canaday,  2  Barb.  160). 

k.  Staying  proceedings  till  costs  of  previous  action  paid. — An  action 
of  ejectment  by  several  heirs  is  not  for  the  same  cause  and  between  the  same 
parties  as  an  action  by  one  of  the  heirs,  and  the  proceedings  in  the  action  by 
several  cannot  be  stayed  until  the  costs  of  an  unsuccessAil  action  by  one  of  the 
heirs  is  paid  (Ten  Broeek  v.  Reynolds,  13  How.  462). 

See  ante,  p.  584,  c, 

L  Defence  by  landlord. — Landlord  may  be  admitted  to  defend  on  showing 
he  is  landlord,  or  has  a  privity  of  estate  or  interest  witli  the  de^ndant  (Godfrey 
v.  Ibvmsend,  8  How.  398). 

ffk  Death  of  plaintiff.- -Where  the  plaintiff  in  an  action  to  recover  real  prop- 
erty dies,  and  his  heir  applies  for  leave  to  continue  the  action,  it  is  not  neces- 
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Stay  thai  the  widow  should  Join  in  the  petition,  or  be  made  a  party  (Aih  y. 
Owjfe,  8  Abb.  889). 

a.  In  ejectment  by  several  platntiflb,  if  after  jud^pnent  for  the  plaintifib> 
one  of  them  dies,  ezecation  may  issue  without  any  sofre/aeias,  but  it  must  be 
in  the  names  of  all  the  defendants  (Howell  y.  Eldrvige,  21  Wend.  678). 

h.  Death  of  sole  defendant.— The  death  of  a  sole  defendant  before  verdict 
abates  the  acticm,  and  it  cannot  be  continued  agamst  the  heirs  of  the  defendailt 
(S£o9dy  y.  M(Mely^  11  Abb.  105 ;  Kinam  v.  Hamilton,  20  How.  86&). 

e.  Change  of  occupancy  of  premises  p«iding  the  action.— Where,  pen- 
dbig  the  action  for  the  recovery  of  real  property,  all  the  right,  title,  and  in- 
terest of  the  defendant  in  the  premises  is,  iy  operation  of  law  or  by  the 
death  of  the  defendant,  transferred  to  another,  who  enters  into  and  holds  pos- 
session, thereof,  the  original  cause  of  action  does  not  continue  against  the  suc- 
ceedingoccupant,  and  he  cannot  be  substituted  as  a  party  {Moiely  y.  Albany 
North,  R  R  Oo.,  14  How.  71 ;  Putnam  y.  Van  Buren,  7  id.  88). 

d.  Where  plaintiff's  life  terminates  pending  the  action.— <2  R  S.  808, 
§  81).  The  provision  for  the  case  of  a  plaintifrs  title  expiring  before  the  trial,  is 
still  in  force.  Where  the  plaintifTs  titie  so  expires,  the  court  may  render  judg- 
ment for  the  plaintiff  for  damages  for  the  withholding  possession  and 
against  him  for  the  recovery  of  possession.  No  supplemental .  answer  is 
necessary  to  give  a  defendant  the  benefit  of  this  provision  (Lang  v.  WiXbraham, 
2  Duer,  171). 

0.  New  trial.— The  revised  statutes  (2  R  8.  809,  §  87),  provide  ''  that  the 
court  in  which  such  Jud^ent  (».  «.,  judgment  on  verdict  in  ejectment)  shall  be 
rendered,  at  any  time  within  three  years  thereafter,  u|>on  the  application  of 
the  party  against  whom  the  same  was  rendered,  his  heirs,  and  aligns,  and  up- 
on payment  of  all  costs  and  damages  recovered  thereby,  shall  vacate  such 
judgment  and  grant  a  new  trial  in  such  cause."  This  provision  remains  in 
force  {Bogers  Y.lVing^  5  How.  50 ;  LaTig  v.  Bopke^  1  Duer,  701 ;  Cook  y.^Fumatje. 
4  How.  860).  The  statute  is  imperative,  and  an  order  granting  a  new  trial 
pursuant  t^  it  is  not  appealable  to  the  court  of  appeals  (Evans  v.  MiUardy  16 
N.  Y.  619).  The  statute  applies  only  where  there  has  been  a  trial  by  jury  and 
a  verdict  (see  Chautauqua  Co.  Ek  v.  White,  23  N.  Y.  849).  The  three  years 
are  to  be  computed  from  the  first  judgment  in  the  action.    (Id.) 

/.  The  statute  provides  fhrther  for  a  second  new  trial  in  the  discretion  of  the 
•court,  and  the  court  may  grant  a  third  trial,  but  each  party  cannot  have  two 
new  trials  (Bellinger  v.  iiartindale,  8  How.  118). 

See  EljedmerUfoT  non-payment  of  rent. 
.  g.  Meme  profits  on  restitution. — Where  a  recovery  is  had  in  ejectment, 
and  the  plaintiff  is  put  in  possession,  if  the  judgment  is  sub»equentiy  reversed 
and  the  premises  restored  to  defendant  by  a  writ  of  restitution,  the  action 
by  the  defendant  for  the  rents  and  profits  during  plaintiff's  possession  is  in  the 
nature  of  an  action  for  use  and  occupation  (Shdden  v.  Van  Slyke,  16  Barb.  26 ; 
and  see  21  uf.  265 ;  Mattiee  v.  Lord,  80  Barb.  886). 

h.  The  remedy  for  mesne  profits  after  recovery  in  ejectment  is  by  action,  not 
by  suggestion  (Molinee  v.  DaoU,  19  N.  Y.  488).  Although  the  form  of  thie 
reme^  is  changed,  the  principles  of  the  provisions  of  the  Revised  Statutes  in 
relation  to  the  recovery  of  mesne  profits  remain  in  force,  and  are  to  be  ap- 
plied to  an  action  for  mesne  profits  after  judgment  in  ejectment,  though  in 
form  like  tiie  old  action  of  trespass.    (Id.) 

i.  Proof  in  action  for  mesne  profits  and  amount  of  damage,  see  AintUe  v. 
May<yr  of  N.  F.,  1  Barb.  168. 

j.  On  a  suggestion  for  mesne  profits,  the  plaintiff  could  recover  only  for  the 
six  years  next  before  the  filing  the  suggestion,  not  for  the  six  years  succeeding 
the  commencement  of  the  action  (Buddy  >  Walker,  9  Barb.  498). 

jb.  Judgment— Judgment  in  an  action  of  ejectment  where  no  new  trial  is  ' 
granted,  concludes  the  parties  to  the  action,  and  all  persons  claiming  under 
them  by  title  accruing  after  the  conmiencement  of  the  action  (Ainelie  v.  Mayor 
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rM  r,  1  Sarb.  109 ;  aad  as  to  the  elTeot  (^  the  indgmeot,  aee  JBai^^T.  MuU^ 
Baib.^m;Briggsv,  F^,  12 Barb.  567 ;  Dunddey,  ITiZfli, 6 Bub.  515 ;  W&r 
«m  y.  J[>aiw{,  5  Bo0W.  619 ;  Laws  1862,  clu  485). 

a.  The  Laws  of  1861,  ch.  221,  p.  588,  repealed  Uws  1862,  ch.  485,  was  held 
not  to  be  retrospectlye,  and  not  to  apply  to  judgments  prior  to  its  paflnge<Ai|f 
y.  6^,  86  Barb.  447). 

h.  Vardiot— Recovery^— The  iNX>yisloa  pf  the  reyiaed  statatea  as  to  Uie  form 
of  the  yerdict  in  ^ectment  most  be  considered  as  modified  b J  this  section.  If 
the  plaintifEs  coOectiyely  are  oititled  to  the  whole  of  the  prc^[>ert7  claimed, 
then  a  general  yerdict  for  the  recoyery  of  the  whole  property  would  be  snffi* 
dent  If  only  a  moiety  belonged  to  them,  coUectiyely,  a  general  yerdict  for 
guch  moiety  woold  be  proper  (Wood  y.  StanieUy  8  Code  R^.  1521  Wh^e  the 
plaintiff  proyes  title  to  a  smaller  quantity  of  land  than  he  has  claimed  in  his 
oomi^aint,  he  may  recoyer  accoroin^  to  the  proof^  and  the  complaint  may  be 
amended  according^  (Kellogg  y.  Kmogg,  6  Barb.  116).  And  where  in  an  ac- 
tion against  four  deienduits  to  recoyer  the  possession  of  land,  the  complaint 
stated  that  one  of  them  ui^justly  claimed  title  to  the  premises  and  the  others 
were  in  possession  under  hko,  and  that  the  defendants  unjustly  withheld  the 
possesfflon  from  the  plaintiff;  the  answer  merely  denied  the  lulegation  as  to 
withholding  possession,  and  alleged  that  the  one  defendant  was  the  owner  of 
and  entitled  to  the  premises ;  on  the  trial  it  was  proyed  by  the  defendants, 
subject  to  objection,  that  they  occupied  seyerally  (ustinct  parcels  of  the  prem- 
ises.—held,  that  under  the  pleadings  the  plaintiff  was  entitled  to  recoyer 
agfunst  all  the  defendants.  If  there  was  an  improper  joinder  of  parties,  the 
objection  should  haye  been  raised  by  demurrer  or  answer  (Fo^gaU  y.  Berkimm 
Manufactunng  Co^  2  Eeman,  580,  affirming  8.  C,  12  Barb.  858 ;  see  9  Barb. 
295). 

e.  On  the  trial  the  plaintiff  may  recoyerpart  of  the  premises  described  in 
the  complaint  (Vrooman  y.  Weedy  2  Barb.  890;  Van  Bamdaer  y.  Jo7iMy%  Barb. 
648 ;  TruOt  y.  Thorn,  2  Barb.  156;  Kdiogg  y  KeOogg,  6  Barb.  116).  Tlie  yari- 
ance  may  be  disregarded  (2  Barb.  156). 

d.  Where  the  complaint  alleged  defendant  was  in  po^ession  d aiming  in 
right  of  his  wife,  and  it  appeared  on  the  trial  that  he  was  in  possession  claim- 
ing in  his  own  right,  held  an  immaterial  yariance  (B(m  y.  Bm,  38  Barb.  25). 

e.  Where  on  the  trihl  of  an  ejectment,  the  eyidence  as  to  the  location  of  the 
premises  differs  from  the  descnption  in  the  complaint,  it  is  a  yariance,  and  not 
a  &ilure  of  proof  (BusMi^,  Conn,  20  N.  T.  81). 

/.  OortB.— See  anU,  p.  629,/. 

o.  Writ  of  aaaistanoe. — ^A  writ  of  assistance  may  be  issued  ex  parte  (N.  F. 
L^eini,  Co,  y.  OuOer,  9  How.  407;  if.  T.  Life  Ins,  Co.  y.  Band,  8  How.  85, 
852).  [Semble,  in  the  second  district  a  writ  of  assistance  will  not  be  issued  ex 
parte  against  one  not  a  party  to  the  suit] 

h.  Bzeontion. — ^The  court  will  not  on  motion  of  the  plaintiff,  order  the 
sheriff  to  execute  a  writ  of  habere  facias  possessionem  in  a  particular  manner 
(Bowie  y.  Brahe,  4  Duer,  676 ;  2  Abb.  161).  Stay  of  execution  (The  People  v. 
Lee,  7  How.  49). 

i  Where  the  plaintiff  fiuls  in  an  action  for  the  recoyery  of  real  property, 
and  for  damages  for  the  withholding,  he  is  liable  on  the  return*  of  an  execu- 
tion unsatisfied,  to  an  execution  against  his  person  for  the  costs  of  the  action 
(Merria  v.  Carpenter,  80  Barb.  61 ;  see  ante,  p.  871,  j), 

j,  IQeotment  bjr  porohaaer  on  sale  under  an  ezeoation.— To  recoyer  in 
ejectment,  under  a  purchase  at  a  sheriff's  sale  on  a  judgment  against  the  de- 
fendant, it  is  sufficient  for  the  plaintiff  to  show  the  def^dant  in  possession  at 
the  time  of  the  recoyery  of  the  judgmoit  against  him,  and  a  continued  pos^ 
session  in  him  from  that  time  to  the  commencement  of  the  action,  and  Uiat 
ibp  plaintiff  acquired  the  title  of  the  defendant,  under  the  sheriff's  sale  (Kei- 
ioggY.KeUogg,6Baib,nii;  DiMnsonY.  amWL25  Barb. lOfi-,  BigeUwY.Finek, 
11  Barb.  498 :  dndth  y.  Oolmn,  17  Barb.  157).    The  plaintiff  must  proye  a  judg- 
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meat,  and  that  ajadginent  roll  has  been  filed  (Tmm^end  y.  Westm,  4  Buer^ 
843;  and  see  11  Barb.  488 ;  25  ui  106 ;  2  Coma  278). 

a,  lyeotment  on  raiTogate's  daoree.— Ab  to  ejectment  by  a  purchaser  at  a 
sale  under  a  surrogate's  decree,  see  8ibtey  y.  Waffle  (16  N.  T.  180). 

b.  lyeotment  for  dower,  against  whom  it  will  lie.— Ejectment  to  re-, 
coyer  dower  will  lie  against  a  tenant  who  has  an  estate  or  interest  lees  than  a 
freehold  and  before  dower  has  been^assigned  {EUicaU  y.  Moner,  11  Barb.  574 ; 
8  Selden,  201).  It  must  be  brought  against  the  aetuai  oeeupani  of  the  land  {Em- 
eoU  y.  Mosie/r^  8  Selden,  201).  Itls  not  necessary  that  she  demand  her  dower  be- 
fore bringing  her  action.  (Id)  Where  she  claims  dower  in  a  block  of  lots, 
she  may  maintain  her  action  against  the  occupant  of  a  single 'floor  of  a  house, 
erected  upon  one  of  the  lots,  who  has  hired  such  floor  of  £e  owner  for  a  sin- 
gle year.    (Id,) 

6.  Defence.~To  bar  the  widow  of  her  action  for  dower,  where  rent  has  been 
assigned  with  her  consent  and  accepted  by  her,  it  must  appear  that  the  rent 
will  endure  for  her  life  (ElHcott  y.  Momer,  11  Barb.  574;  3  Selden,  201).  And 
in  ejectment  for  dower  after  admeasurement,  the  defendant  may  controyarU 
the  title  of  the  husband  Jiis  sdzhi,  the  {^aihtiflTs  marriage  [and  the  death  of 
the  husband]  (Parks  y.  ticurdv.  4  Brads.  Sur.  Rep.  15 ;  and  see  Sparrwo  y.  King- 
man, 1  Coms.  242 ;  Fmn  y.  skight,  8  Barb.  401 ;  Po<^  v.  Ecnion,  15  Barb.  486). 
There  cannot  be  a  set-ofl*  of  rents  receiyed  (Bogevtdus  y.  Parker ,  7  How.  808). 

d.  UmitatioM  in  action  to  reoover  dower  (Breioiter  y.  BrmMteTf  82,  Barb. 


e,  Coonter-olaim  in  action  fbr  dower  (SOieaU  y.  QHtbom,  80  Barb.  428). 

/.  Admeasorement  of  dower— Prooeedinga  for,  before  sorrogate. — See 
Board  y.  Board,  4  Abb.  225 ;  Parke  y.  Hardy,  4  Bradt  Sur.  Bep.  15) ;  notice  to 
owner  before  admeasurement  (Bkwart  y.  BmOi,  89  Barb.  167). 

g.  Complaint  for  admeaanrement  of  dower.— A  complahit  asking  to  haye 
dower  set  off  and  admeasured,  is  to  be  regarded  as  a  substitute  for  tha  former 
petition  for  admeasurement,  or  the  former  bill  in  equity ;  and  is  not  objection- 
able on  the  ground  that  the  defendant  was  not  in  the  actual  possession  of  the 
lands,  or  that  six  months  had  not  elapsed  since  the  death  of  the  husband 
(TowMend  y.  Towneend,  2  Sand.  711 ;  Bteuxj^  y.  Smith,  89  Barb.  167) ;  andas  to 
parties  to  soch  actkm,  see  Va/^Name  y.  Van  Nam  (28  How.  247). 

See  anUt  p.  294,  c 
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TITLE    XIV. 

Provisions  relating  to  Eaoisting  Suits. 

Bacnois  450.    Appoil  from  order  at  special  term,  on  a  siimmaiy  apf^ca- 
tion  alter  Judgment 

457.  Writ  of  error  abolished,  and  appeal  sabstitated. 

458.  Ezecation  on  Judgment  docketed  prior  to  July  1, 1848. 

459.  Application  of  this  act  to  actions  pending.    Ertraordinaiy 
«  terms. 

480.  Appeal  from  certain  final  decrees  allowed. 

481.  Issue  of  £bu^  in  county  court,  how  tried. 

§  456.  Appeal  from  order  at  a  special  term^  on  summary 
^jppUoaUon  qfterjudgmeni. 

The  appeal  mentioned  in  section  9  of  the  act  to  facilitate 
the  determination  of  existing  saits  in  the  courts  of  this  State,* 
may  also  be  taken  from  an  order  made  at  a  special  term,  on  a 
Bummarj  application  in  an  action  after  judgment,  when  such 
order  involves  the  merits  of  the  application,  or  some  part 
thereof. 

§  457.  Writ  of  error  in  all  cases  abolished.  Appeal  sub- 
stituted. 

No  writ  of  error  shall  be  hereafter  issued  in  any  case  what- 
ever. Wherever  a  right  now  exists  to  have  a  review  of  a  judg- 
ment rendered,  or  order  or  decree  made,  before  the  first  day  of 
July,  1848,  such  review  can  only  be  had  upon  an  appeal  t^en 
111  the  manner  provided  by  this  act ;  and  all  appeals  heretofore 
taken  from  such  judgments,  orders,  or  decrees,  under  the  pro- 
visions of  the  code  of  procedure,  which  are  still  pending  in  an 
appellate  court,  and  not  dismissed,  shall  be  valid  and  effectual. 
But  this  section  shall  not  extend  the  right  of  review  to  any 

•  Uws  1849,  ch.  489. 
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case  or  question  to  which  it  does  not  now  extend,  nor  the  time 
for  appealing,  nor  shall  it  appl  j  to  a  case  where  a  writ  of  error 
has  been  already  issued. 

a.  This  section  aiithorizes  a  reyiew  only  in  cases  where  the  Jadgment,  de- 
cree, or  order  appealed  torn,  was  ent^^  before  the  code  was  passed,  and 
where  a  right  of  review  existed  by  the  previous  law  {Dunlop  v.  JBdwards,  8 
Oode  Bep.  197). 

b.  A  writ  of  error  will  not  lie  to  review  in  the  court  of  appeals  a  decision  of 
the  supreme  court,  made  at  enpedal  term,  awarding  a  peremptory  mandamus 
(liopk  V.  Stede,  1  Code  Rep.  88). 

§  458.  JSeeouHon  when  isstcable  an  a  jvdgment  docketed 
before  Jul/;/ ly  IS^S. 

An  execation  may  be  issued  without  leave  of  the  court 
upon  a  judgment  docketed  before  the  first  day  of  July,  1848, 
or  now  or  hereafter  to  be  rendered  in  an  action  pending  on 
that  day,  at  any  time  within  five  years  after  the  rendering  of 
the  judgment. 

See  sections  288, 284. 

§  459.  (Am'd  1851.)  Applicatiofi  cif  this  act  to  actions 
pending,    Exbraordma/ry  terms^ 

The  provisions  of  this  act  apply  to  future  proceedings  in 
actions  or  suits  heretofore  commenced  and  now  pending,  as 
follows : 

1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings: 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings : 

3.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify,  or  reverse  it,  including  the  costs  of  an  appeal. 
Whenever  the  judges  of  the  supreme  court  in  any  district  find 
that  the  court  at  any  term  or  circuit,  has  not  been,  or  will  not 
be,  able  to  dispose  of  all  the  cases  upon  the  calendar,  they  may. 
request  the  governor  to  assign  other  judges,  and  if  necessary, 
appoint  extraordinary  terms  and  circuits,  for  the  purpose  of 
disposing  of  such  cases.  The  governor  may  thereupon  make 
such  assignment,  and  the  judges  assigned  must  hold  the  courts 
accordingly. 

c  This  section  applies  to  a  notice  of  trial  (BejpioldB  v.  Davis,  2  Abb.  168 ;  and 
see  FbUows  v.  Bmperor,  13  Barb.  92). 
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§  460.  (Am'd  1851,  1852,  1858.)  Appeal  from  oeHmn 
f/Mil  decrees  allowed. 

An  appeal  may  be  taken  from  any  final  decree  entered 
upon  the  direction  of  a  single  judge,  in  any  suit  in  equity 
pending  in  the  supreme  court,  on  the  first  day  of  July,  1847, 
at  any  time  before  the  first  day  of  ITovember,  1852.  But  this 
jprovieion  shall  not  apply  to  cases,  where  a  rehearing  has 
already  been  had  or  ordered,  or  to  the  case  of  a  decree  entered 
before  the  passage  of  this  act,  and  to  review  which  no  attempt 
in  good  faith  has  been  or  ahall  have  been  made  within  thir^ 
days  after  notice  of  the  entry  of  such  decree.  Such  appeal 
shall  be  taken  in  the  manner  provided  in  sections  327  and  348. 
In  all  cases  of  appeal  to  the  court  of  appeals,  in  actions  which 
were  originally  commenced  in  the  late  court  of  chancery  of 
this  State,  the  court  of  appeals  shall  review  the  cause  upon  the 
facts  and  tlie  law,  without  any  statement  or  specification  of 
facts  found,  or  any  exception  taken  at  the  trial  of  any  or  either 
of  them.  And  it  shall  be,  and  is  hereby  declared  to  be  the 
duty  of  the  court  of  appeals,  in  any  and  all  such  cases,  to  re- 
view the  whole  matter  upon  the  evidence  as  well  as  the  law. 

a.  This  section  is  not  nnoonstitiltional,  it  is  merely  a  provision  extemflng 
the  time  for  Mnging  an  appeal  It  aflbcts  the  remedy  only  {Burch  v.  Mn^ 
fmrw,  4  How.  145;  10  N.  Y.  874;  and  see  Mason  y.  Janei,  1  Ckxle  Rep.  N.  & 
335). 

6.  In  an  equity  soitoommenced  before  the  code  took  effisct,  the  mode  of  n- 
Tiewing  a  decision  df  a  single  Judge  is  by  an  wpeal  and  not  by  a  rehearing 
{GMehnd  v.  BtewMim,  7  How.  3TO). 

e.  An  action  commenced  nnder  the  Judiciary  act,  in  the  suprane  eoort  in 
eqoity,  is  not  an  action  **  commenced  in  the  late  court  of  chuioery/'  so  19  to 
admit  a  review  of  the  evidence  mider  this  section  (Ghnffiitk  v.  iUimU,  19  N.  T. 


§  461.  Issue  of  fad  in  county  courts  how  tried. 

An  issue  of  fielct  joined  in  a  county  court,  or  court  of  com- 
mon pleas,  before  the  first  day  of  July,  1S48,  or  then  pending 
in  that  court  on  appeal,  shall  be  tried  by  a  jury,  unless  the 
parties  otherwise  agree. 
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TITLE  X7* 

O&neral  Provisions. 

SaonOH  4A8.  Definiti<m  of  real  property. 

468.  Definition  of  personal  property. 

404.  Ddlnition  of  property. 

465.  Definition  of  district. 

466.  Definition  of  clerk. 

467.  Role  of  constraction. 

468.  Inconsistent  statutory  proyisons  repealed. 

469.  Inconmstent  rules  and  practice  abrogated. 

470.  Judges  to  meet  and  make  general  rues. 

471.  CerSdn  proceedings  and  statutory  provisions  not  aflbcted  l^ 

tbisact 
^79.    Certain  staitutes  repealed. 
478.    Act,  when  to  take  effect 

§  462.  [383.]    Definition  of  "  real  property :' 
The  words  ^^  real  property,"  as  used  in  this  act,  are  co-exten- 
eive  with  lands,  tenements,  and  hereditaments. 


§  468.  [8840     Definition  of  ^^  personal  property:' 
The  words  '^  personal  property,"  as  used  in  this  act,  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of  debt. 

a.  ''Where  there  is  nothing  in  the  particular  proyision  to  show  that  the 
words  personal  property  haye  a  different  meanmg,  section  468  no  doubt  ex- 
tends them  to  include  thmcs  in  action.  But  it  is  equally  plain  that  there  are 
particular  provisions  whi(£  preclude  those  words,  in  the  section  relative  to 
executions,  fix>m  embracing  things  in  action  '*  {Barhaom  y.  Miner,  1  Code  Rep. 

K.  aos). 

h,  A  claim  for  service  rendered^is  not  personal  property  within  the  mean- 
ing of  this  section  (The  People  v.  HulbeH,  1  CJode  Rep.  N.  8.  75). 

c.  A  riffht  of  action  for  a  tort  is  not,  but  a  right  of  action  on  contract  to 
recover  cbunages  the  subject  of  computation  only,  is  property  (Ten  Broeck  y. 
8U)o,  3  Abb.  234). 

d.  Growing  hops  held  to  be  chattels  (FrofJc  y.  Harrington,  86  Barb.  415). 
€.  Negotiable  paper  is  personal  property  (BaUard  v.  Webster,  9  Abb.  404). 
See  ante,  p.  422,  e. 

*/.  **  The  definitions  made  in  title  xv.  are  necessarily  general  in  their  char- 
acter, and  are  controlled  by  speciflc  proyisions  limiting  or  enlaiging  them, 
whenever  they  occur  in  the  same  statute"  (Boneom  v.  Miner,  1  Code  R^.  N. 
8.98). 
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§  46^.  [385]     Definition  of '' property^ 
The  word  "  property/^  as  used  in  this  act,  includes  property 
real  and  personal. 


§  465.  [386.]    D^finiUon  of '' disPricV 
The  word  *^  district"  as  used  in  this  act,  signifies  judicial 
district,  except  when  otherwise  specified. 

§  466.  [387.]    Definition  of  "  cUrh:' 

The  word  "  clerk,"  as  used  in  this  act,  signifies  the  clerk  of 
the  court  where  the  action  is  pending,  and  in  the  supreme 
court,  the  clerk  of  the  county  mentioned  in  the  title  of  the 
complaint,  or  in  another  county  to  which  the  court  may  have 
changed  the  place  of  trial,  unless  otherwise  specified.* 

a.  An  official  statute  certificate,  signed  bv  a  deputy  clerk  without  statinff 
that  the  derk  was  absent,  held  sufficient  (4  How.  358 :  Lyruh  y.  LimngtUm,  2 
8elden,422). 

See  note  to  section  812. 


§  467.     Rvle  of  construction. 

The  rule  of  common  law,  that  statutes  in  derogation  of  that 
law  are  to  be  strictly  construed,  has  no  application  to  this  act. 

§  468.  [388.]  (Am'd  184».)  Statutory  provisions  incon- 
sistent with  this  act  repealed. 

All  statutory'provisions  inconsistent  wifli  this  act,  are  re- 
pealed ;  but  this  repeal  shall  not  revive  a  statute  or  law  which 
may  have  been  repealed  or  abolished  by  the  provisions  hereby 
repealed.  And  all  rights  of  action  given  or  secured  by  exist- 
ing laws,  may  be  prosecuted  in  the  manner  provided  by  this 
act  If  a  case  shall  arise  in  which  an  action  for  the  enforce* 
ment  or  protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong,  cannot  be  had  under  this  act,  the  practice  heretofore  in 
use  may  be  adopted  so  far  as  may  be  necessary  to  prevent  a 
failure  of  justice. 

&  This  Boction  preserves  the  right  to  a  creditor's  WL  given  by  the  revised 
statutes,  in  oases  wnere  an  execution  had  been  issued  and  returned  unsatisfied, 
prior  to  the  code  (QyAck  v.  Kedtr,  2  Sand.  281 ;  Dunham  v.  liRcholkon,  2  ib, 
886).  It  has  also  been  hdd  that  this  sectian  gives  the  right  to  proceed  by 
Bummoni  and  complaint  for  an  admeasurement  of  dower  ^Towraend  v.  Tottn- 
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9endy  id.  718).  And  in  like  manner  for  partition  of  lands.  See  note  to  section 
448.  Also,  in  like  manner,  to  pursue  the  remedy  of  a  creditor's  suit  This 
section  also  preserves  the  remedy  of  aucUta  querela  (21  Barb.  482 ;  5  How. 
51). 

a.  The  l^istature  foresaw  that  there  might  be  instances,  like  that  of  Orane  * 
y.  Sawyer,  1  Code  Rep.  N.  S.  80,  in  which  the  forms  of  proceedings  sanctioned 
by  the  code  could  not  be  applied  to  the  case ;'  and  therefore,  in  such  instances, 
Uiey  authorized  a  piocedure  under  the  former  system,  so  far  as  to  prevent  a 
fiulure  of  justice.  Again,  "  the  practice  heretofore  in  t/ae,"  means  the  practice 
which  prevailed  before  the  code  (Church  v.  Bhodes,  6  How.  285). 


§  469.  [389.]  (Am'd  1849.)  Jiule8  and  practioe  moansis' 
te^U  with  this  ad  abrogated'. 

The  present  rules  and  practice  of  the  courts  in  civil  actions, 
inconsistent  with  this  act,  are  abrogated,  but  where  consistent 
with  this  act,  they  shall  continue  in  force,  subject  to  the  power 
of  the  respective  courts  to  relax,  modify,  or  alter  the  same. 

h.  This  section  saves  the  old  ruiM  and  proe^  of  the  court  where  consis- 
tent ;  but  the  pleadings  are  neither  part  of  the  rules  nor  of  the  practice  (AUen 
V.  Smiaie,  1  Abb.  867 ;  12  How.  156). 

&  Under  this  provision,  the  former  practice  of  the  court  for  the  correction 
of  errors  must  govern  in  the  court  of  appeals,  where  neither  the  rules  oi  the 
court  of  appeals  ^or  the  provisions  of  the  code  are  inconsistent  therewith 
(BasUngs  v.  McKinley,  8  How.  .175). 

d.  The  code  has  not  changed  the  former  practice,  that  an  action  can  only  be 
discontinued  by  order,  and  Siis  section  preserves  this  practice  LAwriU  v.  rat- 
terson,  10  How.  85) ;  and  so  of  attorneys  being  bail  (Miles  v.  Clarke,  2  Bosw. 
709). 

e.  This  section  does  not  abrogate  the  principles  which  governed  the  prac- 
tice with  respect  to  affidavits  to  hold  to  bail,  and  showing  cause  of  action,  and 
vacating  orders  .to  hold  to  bail  (Martin  v.  VanderUp,  8  How.  265) ;  nor  the  dis- 
tinctien  between  negotiable  and  non-negotiable  paper  (Bichards  v.  Warring, 
39  Barb.  42). 

/.  In  actions  commenced  before  the  code  took  effect,  this  section  continues 
the  practice  of  moving  on  a  case  to  set  aside  the  verdict  (Thompson  v.  JSkm- 
chard,  4  HoW.  260). 


§  470.  (Am'd  1851, 1852.)  Judges  to  meet  and  make  general 
rules. 

The  judges  of  the  supreme  court,  of  the  superior  court  of 
the  city  of  New  York,  and  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  shall  meet  in  general  session 
at  the  capital  in  the  city  of  Albany,  on  the  first  Wednesday  in 
.August,  1852,  and  every  two  years  thereafter ;  and  at  such 
sessions  shall  revise  their  general  rules,  and  make  such  amend- 
ments thereto,  and  such  further  rules  not  inconsistent  with  this 
code,  as  may  be  necessary  to  carry  it  into  full  effect.  The  rules 
80  made  shall  govern  the  supreme  court,  the  superior  court  of 
53 
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the  city  of  New  York,  the  court  of  the  conimon  pleas  'for  the 
city  and  coanty  of  New  York,  and  the  county  courts^  so  fiM"  as 
the  same  may  be  applicable. 

a.  The  sapreme  court  in  the  seyeral  judicial  districts  has  no  power  to 
create  general  rules ;  that  power,  by  section  470  of  the  code,  is  eTOTeaelj 
^yen  to  a  conyocation  of  the  judges  (In  the  MaUer  of  (he  Bow&rjf,  19  B(|ro. 
591).     • 

b.  Rulesof  supreme  court  apply  to  marine  and  district  courts,  laws  ISdS, 
ch.  484,  §  3. 

§  471.  [890.]  (Am'd  1849,  1862,  1862,  1863.)  This  act 
not  to  affect  oeriam  proceedings  and  statutory  provisions. 
Mandarmis, 

Until  the  legislature  shall  otherwise  provide,  the  second  part 
of  this  act  shall  not  affect  proceedings  upon  mandamus  or  pro- 
hibition ;  nor  appeals  from  surrogates'  courts,  except  that  the 
costs  on  such  appeal  shall  be  regulated  and  allo>^ed  iu  the 
manner  provided  in  section  three  hundred  and  eighteen  of 
this  act ;  nor  any  special  statutory  remedy  not  heretofore  ob- 
tained by  action ;  nor  any  existing  statutory  provisions  relating 
to  actions  not  inconsistent  with  this  act,  and  in  substance  ap- 
plicable to  the  actions  hereby  provided ;  nor  any  proceedings 
provided  for  by  chapter  five  of  the  second  part  of  the  revised 
statutes,  or  by  the  sixth  and  eighth  titles  of  chapter  five  of  the 
third  part  of  those  statutes,  or  by  chapter  eight  of  the  same 
part,  excluding  the  second  and  twelfth  titles  thereof,  or  by  the 
first  title  of  chapter  nine  of  the  same  part ;  except  that  when 
in  consequence  of  any  such  proceeding  a  civil  action,  shall  be 
brought,  such  action  shall  be  conducted  in  conformity  to  this 
act ;  and  except,  also,  that  where  any  particular  provision  of 
the  titles  and  chapters  enumerated  in  tlus  section  sh^U  be 
plainly  inconsistent  with  this  act,  such  provision  shall  be  deem* 
ed  repealed. 

In  actioQS  or  pcoceedings  by  mandamus,  amendments  of  any 
mistakes  in  the  process,  pleadings  or  proceedings  thecein  may 
be  allowed,  and  shall  be  made  in  conformity  to  the  provisions 
of  chapter  six,  title  six  [§§  169, 177],  of  the  second  part  of  the. 
code  of  procedure. 

c.  Judgment  on  mandamus  to  be  reviewed  bv  appeal,  not  by  writ  of  error 
(Tha  P&>t^  y.  OTmr^^y  20  N.  Y.  520 ;  and  see  The  F^ofie  v.  Jubrighi,  14  Abb. 
905). 
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o.  This  flection  has  not  affected  the  measure  of  a  sherifTs  liability  for  the 
«ici^  of  »penon  oommitted  on  a  ca.  m.  as  declared  by  2  R  S.  487,  §  66,  [68] 
ifiinmiekY,  Onor, 4 Bobw.  884;  McOreeiryy.  WiaiU,id,(M;Ikiin^errey,  Oner, 
iSAblxllS). 

(.  The  following  are  the  provisions  of  the  reyised  stAftotes  referred  to  in  this 
sectfon  as  noi  affected  by  the  aeoond  part  of  the  code  ^- 

Oh.Y,PL%,  (ff^Btufima  SksMm  (d  R  S.  1). 

TcL  1.  ABir*  1.  Of  attachments  against  absconding,  amcealed,  and  non- 
resident debtors. 

2.    Of  attachments  against  debtors  confined  for  crime. 

8.  Of  Yoluntaiy  assignments  made  pnrsoant  to  the  applica- 
tion of  an  insolvent  and  his  creditors. 

4.  Of  proceedings  by  creditors  te  compel  assignmoits  by 

debtors  in^Hnscmed  on  execotkai  in  ovvil  oames. 

5.  Of  volontaiy  assignments  by  an  insolvent  for  the  pnrpose 

of  exonerating  his  person  from  imprisonment 

6.  Of  volontaiy  assignments  by  a  debtor  imprisoned  on  exe- 

cution in  civil  caosea  (LamB  1887,  cIl  4Sm, 

7.  Qeneral  provisions  appHcaUe  to  i»ooeediiig8  mider  tiie 

several  preceding  arttdei. 

8.  Of  the  powers,  duties;  and  ol^Qgatioiis  of  trustees  at  as- 

signees mider  this  title. 
ft.    Provisions  Fe^)ecting  assignees  nnder  f<Niner  inBdvent 

laws. 
10.    Provisions  of  the  **  act  to  abolish  imnrisonment  for  debt 
and  to  punish  fraudulent  debtors,    passed  April  26th 
1881,  odier  than  those  which  relate  to  justices^  courta, 
(6  How,  348). 
Ta»  2i    Of  the  custody  and  disposition  of  the  estates  of  idiots,  lunatics,  per- 
apns  of  unsound  mind,  and  drunkards. 

Ch.Y,PLS,qrthe  Bavised  8tatute$. 

Trk  6L    Of  traspass  on  land. 

8.    Proceedings  to  discover  titie  daai^  of  persons  upon  whose  lives  wblj 
particular  estate  may  depend. 

Ch,  ym.  PLZyOfihs IMmd Staiutsi. 

^Rnt.  L    Of  the  bringing  and  maintaining  suits  by  poor  persons  (14  How. 

16;18H§w.464). 
8.    Of  siiittf  by  imd  against  executors  and  administrators,  and  against 

heirs,  devisees,  and  legatees  (10  How.  217,  582 ;  Laws  18^,  ch. 

110,261;  10  Barb.  24^. 
4    Of  proceeding  by  and  against  corporations  and  public  bodies 

having  certain  corporate  powers,  and  by  and  against  officers  rep- 

resentu:^them  [and  joint  stock  companies]  (11  How.  186—29 ;  10 

6.    Of  suits  against  sheri£b,  surrogates,  and  oth^r  officers,  on  their  offi- 
cial bonds. 

6.  Of  actions  for  penalties  and  forfeitures,  and  provisions  for  the  ool- 

lootion  and  remission  of  forfeited  recognizances  and  fines  im- 
posed by  courts  {See,  post,  886,  e;  5  Abb.  884 ;  8  How.  481). 

7.  Of  proceeoings  for  the  admeasurement  of  dower. 

8.  Of  proceedings  for  the  collection  of  demands  ^inst  ships  and 

vessels  [and  mechanic's  liens]  (Laws  1859,  ch.  79).   Laws  1862,  p. 
966. 

9.  Of  proceedings  for  the  recovery  of  rent  and  of  demised  premises^ 
10.    Of  summary  proceedines  to  recover  the  possession  of  Umd  in  cer- 
tain cases  (1  Selden,  883 ;  Laws  of  1857.  cb.  684). 
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Tn.  11.    Of  diBtraining  cattle  and  other  chattels  doing  damage,  and  of  dis- 
training in  other  cases. 
18.    Of  proceedings  as  for  contempts,  to  enforce  gItU  remedies,  and  to 
protect  the  rights  of  parties  in  dyil  actions  (The  People  v.  Qmp- 
to»,lDuer,612;  ^  fi^krtAurrt,  8  Code  Rep.  55 ;  3  Sand.  724). 

14.  Of  arbitrations. 

15.  Of  the  foredosore  of  mortgages  by  adyertisement    (Laws  of  1857, 

ch.  808\.  -o-^      ^ 

16.  Of  proceedings  for  draining  of  swamps,  marshes,  and  other  low 

lands. 

17.  Ctoeral  miscellaneous  provisions  concerning  snits  and  prooeedlngB 

in  dvil  cases. 

18.  Proceedings  to  change  tilie  names  of  parties  (Laws  1860,  dL  80)^ 

(XlX.qf  PLB,qfihe  JRamaed'statuiet,  ^ 
Tit.  1.    Of  the  writs  of  habeas  corpus  and  eerUiMran  in  certain  cases. 


a.  The  provisions  of  the  revised  statutes  "of  proceedings  by  and  against 
corporations  in  courts  of  law"  (d  R  8.  Part  m.,  Tit  4,  Art  1),  remain  in 
force,  **  though  probably  the  pleaduigs  and  practice,  except  where  otherwise 
QMdally  provided,  should  be  under  the  code."  (Bank  qf  Oommtree  y.  But- 
latidy  R  A  Oo.,  10  How.  5). 

b.  What  is  the  effbct  of  this  section  on  proceedings  to  dissolve  a  moneyed 
corporation  (Kattenttroth  v.  The  AsUrr  Bank,  2  Duer,  682). 

0.  This  section  (471)  dedared  that  the  code  should  not  apply  to  proceedings 
on  forfeited  reco^iizances ;  but  by  laws  of  1855,  ch.  202,  p.  805,  it  is  enacted 
(§  1)  that  all  the  provisions  of  the  code  are  to  apply  to  all  recognizances  for- 
teited  in  any  court  of  general  sessions  or  of  oyer  and  terminer;  and  (|  2)  all 
laws  or  parts  of  laws  or  provisions  of  statutes  in  anywise  conflicting  with  siich 
application  of  the  provisions  of  the  code  to  said  forfeited  recognmmces,  are 
repealed. 

d.  By  this  section,  all  proceedings  upon  appeals  from  surrogates'  courts  are 
entirely  exduded  from  the  operation  of  luy  of  the  provisions  in  the  code ; 
they  must  be  governed  by  other  statutes  (Shartnan  v.  Toung,  6  How.  818). 

«.  This  section  preserves  the  petition  for  admeasurement  of  dower,  but  a 
-^  may  dther  adopt  the  petition  or  the  summcms  iEmd  complaint  {Tmiofuend 


v.  mmmnd,  2  Sand.  718) ;  and  ^  24  and  26  of  2  R  S.  617,  are  retained  by 
this  section  (Murray  v.  HatkvM,  4  How.  268 ;  and  see  note  to  §  808) ;  and  2  JR. 
8.  252,  §§  74, 75,  are  retained  by  the  code  (MeOatoan  v.  Mcrraw,  .8  (?ode  Rep. »), 

f.  *'  The  true  principles  applicable  to  the  titles  named  in  this  secticm,  are : 
Where  the  title  creates  the  proceeding  and  contdns  foil  directions  as  to  the 
form  and  mode  of  conductmg  it,  or  where  the  title  modifies  a  common-law 
remedy,  so  as  to  make  it  essentially  new  and  statutory,-— in  such  cases  the  right 
and  remedy  remain  unseparated  and  unaltered.  But  where  the  titles  merely 
provide  for  proceedings  prdimtna/ty  to  an  action,  or  establish  certain  prindples 
of  law  or  rules  of  evioence,  to  govern  suits  between  certain  parties,  under  cer- 
tain circumstances,  without  materially  affecting  the  form  of  the  action  or 
manner  of  conducting  it- in  other  respects,— there  the  proceedings  are  retained 
and  applied  to  the  new  system,  and  the  action,  not  depending  upon  the  old  stat- 
ute, is  to  be  conducted  in  conformity  with  the  code.  In  the  latter  class  may 
be  placed,  the  statutes  in  relation  to  suits  by  poor  persons,  by  and  against  ao- 
minstrators,  fixing  the  damages  for  trespass  in  certain  cases,  &c.,  which  do 
not  seriously  affect  the  forms  of  action,  but  are  as  applicable  to  the  new  sys- 
tem as  to  the  old.  In  the  former  class  may  be  placed,  proceedings  in  parti- 
tion, proceedings  against  corporations  in  courts  of  law,  admeasurement  of 
.  dower,  proceedmgs  for  the  collection  of  demands  against  ships  and  veseelB^ 
forcible  entries  and  detainers,  writ  of  nuisance,  and  actions  of  waste ;  all  of 
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which  are  entirelj  creatnreB  of  the  statute,  l^  which  the  rif^t  and  remedj 
are  made  inseparable,  or  are  common-law  acaons  so  &r  modmed  by  the  8ta^ 
nte  as  to  be  inconsistent  with  any  other  general  form  of  remedy  (BaicnlOt  J*» 
Trmer  v.  Trover,  1  Code  Rep.  llS). 
See  also  §g  106, 109, 449,  and  SopremMonrt  Role  89. 


§  472.  Certain  porta  of  revised  oflfhd  other  etatutee  not  re- 
pealed. 

Nothing  in  this  act  contained  shall  be  taken  to  repeal  sec- 
tion 23  of  article  2  of  .title  6  of  chapter  6,  part  third,  of  the  re- 
vised statutes,  or  to  repeal  an  act  to  extend  the  exemption  of 
hoosehold  fomitore  and  working  tools  from  distress  for  rent 
and  sale  under  execution,  passed  April  11, 1842. 

§  478.  [891.]    (Am'd  1849.)    Thie  ao^  whm  to  take  effeoL 
This  act  shall  take  effect  on  the  first  day  of  July,  1848 ; 
except  that  8eotionB'22|  28,  34,  and  36,  shall  take  effect  imme- 
diately. 
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COURT   OF   APPEALS. 

RULE  L    Th^  return. 

When  the  apBeal  is  from  a  judgment,  the  return  of  Ae  clerk 
of  the  eonrt  heiow  shall  consist  St  certified  copies  of  the  notice 
of  appeal,  and  the  judgment  roll.  When  the  appeal  is  from  snoh  an  or- 


*  a.  Ko  seneral  role  or  order  of  the  court  of  appeals,  or  of  the  sopreme 
court,  ahaUbe  of  any  force  or  effect  until  it  shall  have  been  published  m  the 
newspapers  at  Albany  in  which  legal  notices  are  by  law  required  to  be  pub- 
lished, once  in  each  week  for  three  successiye  weeks  [Laws  of  1847,  cap.  470, 
p.632,.§4]. 

0.  The  rules  of  the  court  ought  not  to  be  used  for  purposes  of  oppression, 
or  in  order  to  brine  about  a  determination  of  the  case  upon  technicalities 
at  the  expense  of  the  substantial  merits  (MickieihwaiU  v.  Rhodes,  1  Barb.  57). 

e.  The  constitution  (art  6,  §  2),  prescribes,  that  provision  shall  be  made  by 
law  for  designating  one  of  the  number  of  the  Judges  of  the  court  of  appeals, 
elected  by  the  electors  of  the  State,  as  chief  judge.  This  is  done  by  the  judi- 
ciary act  (Laws  of  1847,  p.  820,  §  5). 

d.  Under  the  constitution,  it  is  the  ri^t  and  the  duty  of  a  Judge  of  the  court  of 
appeals  to  take  part  in  the  determination  of  causes  brought  iq>  for  review  from 
a  subordinate  court  of  which  he  was  a  member,  and  in  me  decision  of  which 
he  took  part  in  the  court  below  (Pieixe  v.  DdamaJUr,  1  Coms.  17). 

e.  By  Laws  of  1850,  p.  45,  chap.  41,  it  is  enacted :  Whenever  any  Judge  of 
the  court  of  appeals,  bemg  a  justice  of  the  supreme  court,  shall  be  absent  from 
the  court,  or  there  shall  be  a  reascm  to-  believe  that  he  will  not  attend,  the 
governor  shall  designate  some  Justice  of  the  sapreme  court  from  the  class  of 
justices  havhig  the  shortest  time  to  serve,  to  supply  the  place  of  such  absent 
judffe ;  and  such  justice  shall  attend  and  be  a  Judge  of  the  court  of  appeala 
until  sach  absent  judge  or  some  one  duly  qualified  to  take  his  place,  shall 
attend  the  court  The  last  clause  of  section  two,  title  one,  chapter  three,  of 
the  third  part  of  the  revised  statutes  (prohibiting  Judxes  from  sitting  or  act- 
ing in  certain  cases),  shall  not  apply  to  any  Judge  of  the  court  of  appalls. 

/  As  to  crier  and  attendants  fw  the  court  of  appeals,  see  Lows  1864.  ch.  95V 
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iet  a;  is  mentioned  in  the  elevenih  section  of  the  code  of  procedure, 
the  retam  shall  consist  of  certified  copies  of  the  notice  of  appeal,  the 
order  appealed  from,  and  the  papers  on  which  the  court  below  acted 
in  making  the  order. 

EULE  n.  Appellant  to  file  return  ;  effect  of  his  omission. 
The  appellant  shall  cause  the  proper  return  to  be  made  and 
filed  with  the  clerk  of  this  court,  within  twentj  days  after  the  ap-  * 
peal  shall  be  perfected.  If  he  fail  to  do  so,  the  respondent  may,  by  no- 
tice in  writing,  require  such  return,  to  be  filed  within  ten  di^s  after 
service  of  the  notice ;  and  if  the  return  be  not  filed  in  pnrsoince  of 
such  notice,  the  appellant  shall  be  deemed  to  have  waived  the  appeal; 
and  on  an  affidavit  proving  when  the  appeal  was  perfected,  and  the 
service  of  such  notice,  and  a  certificate  of  the  clerk  that  no  return 
has  been  filed,  the  respondent  may  enter  an  order  with  the  clerk  dis- 
missing the  appeal  for  want  of  prosecution,  with  costs ;  and  the  court 
below  may  thereupon  proc^d  as  though  there  had  been  no  appeal. 

See  note  to  sections  328, 839. 

a.  An  affidavit  of  the  respondent  is  sufficient  to  prow  when  the  i^npeal  was 
perfected.  Unless  the  respondent  can  show  some  delay  or  inconvenience  in 
not  making  the  return  in  nursuanoe.  of  this  rule,  or  not  serving  the  copies  of 
the  case  as  required  by  rule  7,  the  defanlts  taken  under  those  rules  should  be 
relieved  against  upon  terms,  in  all  cases  where  it  appears  that  the  appeal  ia 
broaffht  in  good  Mth  {Waterman  v.  Whitney,  7  How.  407).  Where  the  re- 
spondenf  has  omitted  to  avail  himself  of  the  n^lect  of  the  appellant  in  pro- 
curing the  rety/m  of  the  clerk  within  twenty  days  after  the  appeal  was  per- 
fected, until  after  the  return  has  been  made,  and  has  after  the  filing  of  the 
return  noticed  the  cause  for  ar^iment,  the  objection  that  the  return  was  not 
made  in  time  is  waived.  An  objection  that  the  return  does  not  contain  a  copy 
of  the  notice  of  appeal  and  also  that  the  printed  copies  of  the  case  served  do 
not  contain  a  copy  of  the  notice  of  appeal  or  a  copy  of  the  certificate  of  the 
clerk  of  the  court  below,  that  the  papers  returned  by  him  are  correct  copies 
of  the  Judgment-roll,  &c.,  are  omissions  which  this  court  will,  on  motion,  al- 
low the  appellant  to  supply  without  dismissing  the  appeal  (Beeeher  v.  Ckmradi^ 
11  id.  181). 

b.  Where  the  appellant  is  required  under  this  rule  to  cause  the  proper  re- 
turn to  be  filed,  he  must  see  to  it  at  his  peril,  that  the  return  is  a(^;ually  filed 
in  due  time,  or  procure  an  extension  of  the  time.  An  appeal  regularly  dis- 
missed for  want  of  a  return  will  not  be  reinstated  without  the  appellant 
establishes  a  clear  case  of  diligence  on  his  part,  and  shows  that  the  inexcu- 
sable de&ult  of  the  clerk  or  an  unavoidable  accident  has  prevented  the  filing 
of  the  return  or  the  extension  of  the  time  to^flle  it  (Bpoor  v.  Fomnan,  16  N.  Y. 
«20). 

0.  Jurisdiction  of  court  below  after  return  made  to  the  court  of  appeals  (see 
17  How.  289). 

d  Application  to  amend  the  return  must  be  made  to  the  court  below  mtMe, 
(see  Suyston  v.  Sniffm,  1  Barb.  438). 

e.  Appeal  dismissed  for  defect  in  retUm  {Fbrgtuon  v.  Fltrguion^  7  How. 
317). 

/.  Argument  of  appeal  suspended  to  have  case  resettled  according  to  the 
fiM^ts,  (LSomgtUm  v.  muery  7  How.  319). 

g.  An  •  affidavit  to  ground  a  motion  to  dismiss  an  appeal  because  the  suit  in 
the  supreme  court  is  a  continuation  of  one  commencieid  before  a  Justice,  must 
show  the  &ct  in  terms,  that  the  Justice  was  ousted  <^  Jurisdiction  b^ 
the  undertaking  required  by  section  66  of  the  code  {JaOietU  v.  Van  j 
How.  409). 
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BIJLE  III.  Further  retwm  may  he  ordered. 

U  the  return  made  by  the  olerk  of  the  court  below  shall 
be  defective,  either  party  may,  on  an  aflUayit  specifying  the  defect, 
apply  to  one  of  the  jndges  of  this  court  for  an  order  that'  the  clerk 
make  a  further  return  without  delay. 

See  note  to  section  828. 

RULE  lY.  Attorneys  and  guardiwM  below  to  conttnue  to 
act. 

The  attorneys  and  guardians  ad  litem  of  the  respectiye  parties  in 
the  court  below  shall  be  deemed  the  attorneys  and  guardians  of  the 
same  parties  respectively  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  to  the  adverse 
party. 

a.  Attorney  on  iqipeaL— An  appeal  may  be  prosecuted  by  a  new  attorney 
without  an  order  for  substitution  {PraU  v.  Albn,  19  How.  466 ;  MeLarm  v. 
Oharrier,  ff  Pdge,  580). 

RULE  V.     AppeUarU  to  make  a  case  ;  itsfoi*m. 

In  all  calendar  causes  a  case  shall  be  made  by  the  appellant, 
which  shall  consist  of  a  copy  of  the  return  of  the  clerk,  and  the  rea- 
sons of  the  court  below  for  its  judgment,  or  an  affidavit  that  the  same 
cannot  be  procured.  If  the  case  is  voluminous,  an  index  to  the 
pleadings,  exhibits,  depositions,  and  other  principal  matters,  shall  be 
added. 

Every  opinion  in  the  cause,  at  special  term  as  well  as  at  general 
term,  relating  to  the  questions  involved  in  the  appeal,  is  included  bv 
the  foregoing  provision. 

RULE  VI.  Ca^ee  andpointe  to  be  jrrinted  ;  mode  of  printing. 

All  cases  and  points,  and  all  other  papers  furnished  to  the  court 
in  calendar  causes,  shall  be  printed  on  white  writing  paper,  with  a 
margin  on  the  outer  edge  of  the  leaf  not  less  than  one  and  a  half 
inch  wide.  The  printed  page,  exclusive  of  any  marginal  note  or  re- 
ference, shall  be  seven  inches  long  and  three  and  a  naif  inches  wide. 
The  folio,  numbering  from  the  commencement  to  the  end  of  the  case, 
shall  be  printed  on  the  outer  margin  of  the  page.  Small  pica,  solid, 
is  the  smallest  letter  and  most  compact  mode  of  composition  which 
is  allowed.  No  charge  for  printing  the  papers  mentioned  in  this  rule 
shall  be  allowed  as  a  disbursement  in  a  cause,  unless  the  require- 
ments of  the  preceding  sentence  shall  be  shown  by  affidavit  to  have 
been  complied  with,  in  all  papers  printed  after  August  1,  1857. 

RULE  VII.  Appellant  to  serve  copies  of  case;  effect  of  his 
default. 

Within  forty  days  after  the  appeal  is  perfected,  the  appellant  shall 
serve  three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.     If  he  fail  to  do  so,  the  respondent  may,  by  notice  in  writing, 
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require  die  senrioe  of  ivoh  eofies  iMak  ten  iAjB  aftet  ike  Belr>ploe 
of  ^e  iKrtioe,  Md  if  ikt  dtmioi  be  notfterrtdd  ^  pnrsvaaee  of  Moh 
notiee,  the  i^^llanl  ekiJl  be  deemed  to  kave  waived  the  appeift  ;«Bd 
on  an  aftdavit  prolog  the  defaslt,  and  the  sehrice  of  svoh  aotSoo, 
the  respondent  may  enter  an  order  with  the  elerk  dismissing  the  ap- 
peal for  want  of  proseontion,  with  costs ;  and  Uie  conrt  below  may 
therenpon  proceed  as  thongh  there  had  been  no  appeal. 

a.  Hiis  role  applied  to  appei^  pending  when  this  nOte  was  adopted  (lAntosMr 
V.  BrookM,  2  Code  Rep.  180). 

b.  Where,  after  the  respondent  had  entered  an  order  under  (his  role,  dis- 
miaeuig  the  appeal  for  want  of  prosecution,  and  the  cause  had  been  remitted 
to  the  comt  below,  the  appellant  moved  to  set  a^de  (he  «ud  order  entered  by 
the  respondent,  and  per  eufiam  :■  **  Alfhofafi;fa  the  n^Adetit  h^  t^en  ^^tlbi^ 
the  appellaait  would  be  relieved  on  terms  if  we  had  |^o#et  tb  grtUft  fl ;  Mft  is 
the  cause  has  been  regolarly  remitted  to  the  supreme  court,  we  no  longer  have 
jurisdiction,  and  cannot  grant  relief.  The  only  remedy  is  a  new  a{^)eal** 
(DrmerY.  Brooki^  2  Coma  661). 

c  Where  an  a^^peal  is  yegntuly  dismftssed  ^  the  ce«rt  df  ^^Mk  and  the 
remittitur  sent  down,  the  appellate  court  loses  possession  of  tfie  Oalise  abd  au 
power  over  it ;  but  where  an  order  dismissing  an  appeal  is  irreguhirly  entered, 
or  entered  upon  a  &lse  or  garbled  affidavit,  ue  aj^peUate  court  may  grant  re- 
li^by  vacatmg  the  order  of  disKnissaL  86  long  as  the  order  of  the  appelate 
court  stands,  weeohitbielow  lift  bound  byit,and  has  no  piower  to  make  an 
ord^  impairing  its  force;  Tlie  court  below  cannot,  therefon,  ui>on  motion, 
vacate  a  judgment  entered  upon  the  remittitur  on  aoooiknt  of  the  irregolaritv 
of  the  Older  of  the  appellate  court  (NewUm  v.  Harris,  1  Code  Bep.  N.  S.  191). 

d.  It  has  been  dedded  by  this  [superior]  court  upon  ftdl  considerati<Mi,  that 
after  k  ^tnlttitur  has  been  regularly  filed  and  an  order  entered  to  carry  into 
effect  the  iudgment  of  the  appellate  court,  the  order  will  not  be  vacated,  and 
the  reniltitar  taken  fK>m  the  files,' without  soine  suggestion  from  the  appel- 
late QouK  Itself  that  the  remittitur  does  not  conform  to  its  judgment,  or  has 
been irre^larly issued  {Selden  v.  VermUpea,  8  Sand.  688;  6  How.  41 ;  Boifortka 
V.  Baaenaale  Jmmitfaeturing  Oo.  1  Duer,  502). 

e.  Where  an  appeal  to  the  court  of  appeals  is  dismissed  for  want  of  pnMCU- 
tion  and  remitted  to  the  court  below  (the  superior  court)  to  be  there  proceeded 
with,  the  prop^  course  appears  to  be  that  the  judgment  of  the  6ourt  of  ai^j^tes 
be  directed  to  be  made  the  judgment  of  the  court  below,  and  that  the  costtl  at 
the  appeal  be  adjusted  by  the  clerk,  and  by  him  entered  in  the  judgment 
(UrUanlniia  Rviier  Oo.  v.  Babooek,  1  Abb.  267 ;  4  Duer,  620). 

f.  In  the  foregoing  case  the  judges  of  the  superior  court  settled  the  form  of 
an  order  of  judgment  to  be  entered  in  the  court  below  on  remittitur  from  tbe 
court  of  appeals  as  follows  :— 

TiUtofeause, 

At  a  Special  Term,  &c. 

g.  This  cause  having  been  brought  on  upon  the  remittitur  herein  sent  down 
from  the  coui^  of  appeals,  and  now  filed  in  this  court,  by  which  remittitur  it 
appears  that  an  appeal  was  taken  by  the  defbhdant  from  the  judgment  of  this 
court  to  the  court  of  appeals,  and  that  such  appeal  has  been  dissnssed  by  such 
court,  with  costs,  for  want  of  prosecution,  and  that  Uie  record  and  j^roceed- 
ings  had  been  directed  by  said  court  of  appeals  to  be  remitted  to  this  court, 
and  this  court  directed  to  enforce  the  said  judgment  of  the  court  of  appeals 
accordmg  to  law.  Now,  therefore,  on  motion  of  the  counsel  for  the  plamtlff, 
it  is  ordered  and.a^judeed  that  the  judgment  of  the  court  of  appeals  be  abd 
the  same  is  hereby  made  the  Judgment  of  this  court,  and  that  the  plaintiff  have 
execution  affainst  the  defendfants  for  the  costs,  when  adiiusted  by  the  clerk,, 
and  inserted  in  the  judgment,  as  well  as  for  the  amount  adjudged  to  be  recov- 
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» 

eredin  and  by  the  Judgment  <^  thiB  court,  in  thiB  case  entered  the day 

&a,  and  thattliis  onier  or  jiidgment  be  annezed  to  tlM  Jndg^lieh 
See  note  to  Role  IL  mipf%k 

a.  Where  the  caae  served  is  hl^erfeet,  the  rettiedy  ki  by  motion  on  notiee, 
to  have  it  corrected.  The  respondent  cannot  enter  an  order  HlgmSaring  the 
appeal  except  where  no  case  is  served  (Bowers  v.  TaUmadff6y  30  How.  516 ;  28 
N.  Y.  16(5). 

BITLEyni.    Repealed,  see  Rule  XXIX. 

RULE  IX.  Copies  qf  eases  for  judges  and  copies  qfpoinU 
for  the  court  and  adverse  party. 

At  the  commenoemeni  of  ue  argomeat  the  appellant  shall  furnish 
%  printed  copy  of  the  ease  to  each  of  the  judges,  and  shall  deliver 
eight  other  copies  to  the  clerk.  Each  patty  shall  at  the  same  time 
famish  to  each  of  the  jadges  a  printed  copy  of  ihe  points  on  which 
he  intends  to  rely,  with  a  reference  to  the  authority  which  he  intends 
to  cite  ;  and  shall  deliver  sax  etker  copies  to  the  clerk,  and  tiiree 
copies  to  the  counsel  of  the  adverse  party. 

The  oases,  points,  and  calendars  Slivered  to  the  clerk  shall  be 
disposed  of  as  follows  :  one  copy  of  each  shall  be  kept  by  the  clerk 
with  the  records  of  the  court,  one  copy  shall  be  deposited  in  the 
State  library,  one  copy  shall  be  deposited  in  each  branch  of  th^  libra- 
ry of  the  court  of  appeftls,  one  copy  shall  be  deposited  in  the  library 
cf  the  H^w  York  I^w  Institute,  and  cue  copy  shall  be  delivered  to 
Hke  reporter* 

b.  The  heads  of  an  argument,  together  with  the  authorities  cited,  but  not 
the  aimmient  at  leng^  are  embraced  imder  the  term  '*  points "  (Orap  v.  i 
achendi,  8  How.  381).    Will  the  court  take  notice  of  any  matter  not  raised  hj 
the  points  submitted?  (DoBawaif  v.  TuniO,  26  Wend.  898  and  408). 

RULE  X.  Statement  of  facts  on  the  points.  Discussion  on 
questions  of  fact. 

In  all  oases  each  parl^  shall  briefly  state  upon  his  printed  points 
^e  leading  facts  whiek  he  deems  established^  with  a  reference  to 
the  folios  where  the  evidence  of  such  facts  may  be  found.  And  the 
court  will  not  hear  an  extended  discussion  upon  any  mere  question 
of  fact. 

RULE  XI .    Judgment  qf  afp/mumce  or  reversal  by  d^tdt. 

The  party  who  has  noticed  and  placed  the  cause  on  the  calendar 
for  argument,  may  take  judgment  of  affirmance  or  reversal,  as  the 
case  may  be,  if  the  other  party  shall  neglect  to  appear  and  argue  the 
cause,  or  shall  neglect  to  idmish  and  deliver  cases  of  points  as  re* 
quired  by  the  ninth  and  tenth  rules. . 

RULE  X  1.  Only  one  counsel  to  be  hea/rd  on  each  side,  un- 
less by  order. 

In  the  argument  of  calendar  causes  and  motions,  only  one  counsel 
will  be  heard  on  each  side,  unleBs  die  cdurt.  fthall  btherwise  direct. 
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BULE  XUL  Ori/tninal  oases  preferred  on  calendar. 
Criminal  oases  shall  have  a  preference,  and  may  be  moved,  on  be- 
half of  the  people,  oat  of  their  order  op  the  calendar. 

a.  By  laws  1858,  ch.  37.  §  1,  it  is  proylded :  *'  Any  ciyU  action  or  proceeding 
in  which  the  people  of  this  State  are  a  party,  and  when  the  attomey-genenu 
shall  be  the  attorney  on  record,  shall  have  a  preference  in  all  the  courts  of 
this  State,  and  may  be  moved,  on  the  part  of  the  people,  out  of  its  order  oi^ 
the  calendar ;  but  such  preference  shall  not  be  had  umess  the  attorney  for  the 
State  shall  give  notice,  at  the  time  of  service  of  notice  of  trial  or  argument,  of 
the  day  on  which  he  shall  move  the  trial  or  hearing  of  the  action ;  and  in  case 
the  same  shall  not  be  moved  by  the  attorney  for  the  State  on  such  day,  the 
defendant  shall  have  the  right  to  move  the  trial  or  argument  of  the  aoticm, 
and  the  trial  or  argument  stmll  not  be  moved  out  of  its  order  on  any  other  day 
than  the  day  specmed  in  such  notice,  unless  the  court  shall  otherwise  direct^ 
<see  Barron  v.  Th^  Peopls,  1  Barb.  186). 

h.  Actions  in  ^hich  executors  or  administrators  are  sole  plaintiff  or  sole 
defendants,  and  appeals  which  prevent  the  issuing  of  letters  testamentary  or 
of  general  administration  have  a  preference  over  all  actions  except  crinunal 
cases,  and  may  be  moved  out  of  their  order  on  the  calendar  (Laws  1860,  ch. 
167). 

c.  Appeals  in  actions  on  evidences  of  debt  against  a  corporation  have  a  pre- 
ference {BrainerdY.N,  T,  dkEarlemRB,  Co,  28  How.  491;  seeR  atlt  4, 
ch.  8,  §  9,  pt.  3). 

KULE  XIY.    Svbmitidng  case  on  printed  arguments. 
Causes  which  have  not  been  exchanged  may  be  submitted  lU  any 

time  in  term  on  printed  arguments.     Exchanged  oaoses  eannot  he 

■submitted  until  reached  npon  the  calendar. 

RULE  XV,    Motions. 

Motions  will  be  heard  on  the  morning  of  the  first  day,  and  on  the 
morning  of  each  following  Tuesday  and  Friday  during  the  term,  be- 
fore taking  up  the  calendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear  to 
appose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been  noticed, 
the  opposing  party  will  be  entitled,  on  applying  to  the  oourt  at  tiie 
close  of  the  motions  for  that  day,  to  a  rule  denying  the  motion,  with 
costs. 

d  A  motion  to  inierfere  with  the  calendar  will  not  be  granted  of  oourae 
{Orane  v.  Bowley,  4  How.  79). 

RULE  XVL     RemiUitw. 

The  remittitur  shall  contain  a  copy  of  the  judgment  of  this  court, 
and  the  return  made  by  the  clerk  below  ;  and  shall  be  sealed  with 
the  seal,  and  signed  by  the  cleri,  of  this  oourt. 

RULE  XVIL  On  affi/rm^noe  or  reversal  hy  defa/ult^  remitU- 
i/wr  to  he  stayed. 

When  a  decree  or  order  shall  be  affirmed  or  reversed  by  the  de- 
fault of  either  party,  the  remittitur  shall  not  be  sent  to  the  oourt 


Digitized  by 


Google 


XVm. — ^XX.]  COURT  OF  APPEALS.  845 

below,  unless  this  conrt  sball  otherwise  direct,  until  ten  days  after 
notice  of  the  affirmance  or  reversal  shall  have  been  served  on  the 
attorney  of  the  party  in  default.  Service  of  the  notice  shall  be 
proved  to  the  clerk  by  affidavit,  or  by  the  written  admission  of  the 
attorney  on  whom  it  was  served. 

a.  Usual  terms  of  opening  defitolt  (Ckmant  v.  Vedder,  4  How.  141). 

b.  The  17th  role  of  the  court  of  appeals  was  intended  to  protect  the  party 
.against  surprise,  and  to  give  him  ample  time  to  make  his  application  for  re- 
lief^ or  to  obtain  an  order  staying  pniceedings.  to  enable  him  to  do  so ;  and  if 
a  party  rejects  the  opportunity  to  avail  himiself  of  the  benefit  of  the  time  thus 
given,  and  permits  the  remittitur  to  be  sent  to  the  court  below,  the  appellate 
court  has  lost  all  power  over  the  cause  {Latsan  v.  Wallaee,  9  How.  834).  Thus 
where  a  de&olt  was  taken  8th  April,  notice  thereof  served  10th  April,  and 
the  remittitur  filed  12th  May,  held  that  a  motion  made  afterwards  to  open  the 
defiiult  was  too  late,    (lb.) 

RULE  XVIII.  Enlarging  time.     Bevokmg  orders. 

The  time  prescribed  by  uiese  rules  for  doing  any  act,  may  be  en- 
larged by  the  court  or  by  either  of  the  judges  thereof ;  and  either  of 
the  judges  may  make  orders  to  stay  proceedings,  which,  when  served 
with  papers  and  notice  of  motion,  shall  stay  t£e  proceedings  accord- 
ing to  the  terms  of  the  order.  Any  order  may  be  revoked  or  modi- 
fied by  the  judge  who  made  it,  or,  in  case  of  his  absence  or  inability 
to  act,  by  ei^er  of  the  other  judges. 

RULE  XIX.  Hides,  when  to  take  effect. 

rhese  rules  shall  take  effect  on  the  first  dayof  July  next ;  from 
which  time  all  former  rules  are  abrogated,  except  so  far  as  it  mav 
be  necessary  to  follow  them  upon  appeals  and  writs  of  error  which 
shall  be  then  pending. 

RULE  XX.  Call  of  calendar. 

Fifteetl  causes  only  will  be  called  on  any  day,  but  after  such  call 
causes  ready  on  both  sides  will  be  heard  in  their  order.  Any  cause 
which  is  regularly  called  and  passed  without  postponement  by  the 
court  for  good  cause  shown,  at  the  time  of  the  call,  will  be  placed  on 
all  subsequent  calendars  as  if  the  return  had  been  filed  on  the  day 
when  it  was  so  passed. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another  of 
course,  on  filing  with  the  clerk  in  court  a  note  of  the  proposed  ex- 
change with  the  number  of  the  causes,  signed  by  the  respective  at- 
torneys or  counsel.  Upon  all  subsequent  calendars,  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the  return 
in  the  other. 

Any  cause,  except  the  first  ten  upon  the  calendar,  may  be  struck 
therefrom  before  it  is  reached,  of  course  and  without  prejudice,  by 
the  elerk  in  court,  on  consent  of  the  parties  who  placed  the*  same  up- 
on the  calendar,  at  any  time  during  the  first  week  of  the  term. 
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RULE  XXI.  Ditty  qf  derk  as  to  exajumged  caniaea  and  oal* 

The  ol^rk  must  keep  a  memorandnm  of  sneli  ezckKnged  and  yi^ed 
causes,  and  place  them  upon  all  subsequent  calendars^  in  acpordanee 
with  the  foregoing  provisions. 

Rules  YI.,  X.,  XX.,  and  XII.,  with  a  netice  that  "  14  eopiee  ef 
cases  and  points  are  required,"  must  be  pruitod  on  t^ilrst  iMf  «f 
the  calendar. 

RUIiE  XXII.  Each  qowmA  limiM,  to  two  hauf%, 

In  the  argument  oi  a  cause,  not  move'  duin  two  hours  shall  b«  oe« 

cupied  by  each  counsel,  exdept  by  the  express  permission  of  the 

court. 

RULE  XXIIL  [Adopted  Jvm,  I860.]    Preferred  txm^. 
According  to  existing  laws,  causes  wMoh  are  preiferred  take  their 
preference  in  the  following  order  : 

1.  Criminal  actions. 

2.  Cases  of  probate,  in  which  the  ap^al  preyents  the  issuing  of 
letters  testamentary  or  of  general  administration. 

8.  Appeals  in  which  die  sole  plaintiffs  or  defendants  are  exeout<n« 
or  administrators. 
4.  All  other  preferred  cases.  , 

Any  party  claiming  a  preference  must  so  state  in  his  notice  of  ar- 
gument to  &e  opposite  par^,  and  to  the  clerk,  and  he  must  also  state 
the  ground  of  sn^  prefetenoe,  so  as.  to  show  to  which  of  the  aboTc 
classes  the  caae  belongs.  In  making  up.  the  calendar,  Uie  clerk  will 
piiMte  the  preferred  causes  at  the  head  in  the  order  above  presodbed. 
A  preferred  cause  being  once  passed  without  reserration,  will  take 
its  place  in  subsequent  calendars  without  preference. 

EULE  XXIV.  [Adopted  25  January,  1862.]  Galfndar  to 
continue  one  y^ar.     Comses  to  he  noised  for  Janua/ry  term. 

The  printed  calendar  for  the  present  January  term,  and  for  each 
Supeeeaing  Janui^ry  term,  shall  stand  as  the  calendar  for  the  entire 
year.  Causes  noticed  and  placed  upon  the  calendar  for  the  January 
term  of  any  year,  shall  he  considered  as  noticed  for  all  the  subse- 
quent term^.  Additional  causes  may  be  noticed  for  Uie  March  term, 
1862,  which  shall  be  printed  with  their  appropriate  numbers,  and 
annexed  to  the  calendar.  After  the  January  term  in  each  year  here- 
after, no  causes,  except  such  as  are  by  law  entitled  to  a  preference, 
will  .be  permitted  to  be  placed  upon  the  calendar  without  the  direc- 
tion of  the  court. 

EULE  XXV.  [Adopted  26  Jiwi/wary,  1862.]  No  defmitU 
dUowed,  • 

Judgment  by  default  will  not.be  aUow;ed|,  nor  will  cpusea  he  re- 
seryed,  or  set  down  for  hearing  upon  a  particular  day,  except  in  ex- 
traordinary cases.    When  a  cau^ic  is  caUed  in  its  order  upon  the  cal« 
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endar,  l^  i^nst  be  either  ^M^gned,  submitted,  or  passed.  If  either 
party  appear  alone,  he  may,  at  his  option,  be  heard  orally,  or  submit 
the  case  upon  his  printed  brief.  If  the  appellant  only  appears,  he 
^all  furnish  the  court  with  the  usual  number  of  printed  copies  of  the 
ease,  and  of  his  points ;  if  the  respoudeut,  he  shall  bciad  to  ^e  oourt 
the  copies  of  the  case  served  upon  him,  and  fourteen  printed  copies 
of  his  points.  The  party  thus  appearing  and  arguing  or  submitting 
his  case,  ahall  hand  to  the  clerk  a  printed  cop^  of  hi|  brief,  to  be  de- 
livered, whenever  called  for,  to  the  opposite  pari^,  who  may  at  any 
time  within  twenty  days  after  the  hearing,  famiflk  each  member  of 
the  court,  &nd  serve  upon  the  opposite  ps^y,  a  printed  answer  to 
siich  bdeC  wluch  pay  be  replied  to  in  Uke  manner  at  any  time  with- 
in fifteen  diays  after  such  service. 

VJJI4R  XXVL  lA4opted  25  January,  1882.]  OaU  of  caUr^ 
da/r. 

The  call  of  the  calendar  at  the  second,  and  each  subaequeat  term 
in  the  y^ar)  wjUl  commence  at  the  point  where  it  terminated  at  the 
pr^vieue  term,  except  that  causes  placed  upon  the  calendar  at  tte 
next  March  term,  if  entitled  by  their  date  or  otherwise  to  priority 
over  the  causes  remaining  upon  the  calendar,  will  be  first  called. 
Causes  which  are  paseed,  and  which,  of  consequence,  go  to  the  foot  of 
tiie  calendar,  will  resume  their  original  places  upon  the  calendar  tor 
the  ensuing  year.     , 

KULE  XX  Vn.  Adopted  September,  1862.  Proof  (fser- 
vice  of  notice  qf  a/rgument  to  he  filed  with  the  clerk. 

In  all  oases  where  the  notice  of  argument  is  filed  with  the  clerk  of 
this  court,  there  shall  be  filed  with  the  same  due  proof  or  admission 
of  the  service  of  notice  of  argument  upon  the  adverse  party.  And 
tl^e  cljerk  is  directed  not  to  enter  on  the  calendar  any  cause  in  which 
proof  of  the  service  of  said  notice  is  not  filed  with  him. 

EULE  XXVm.  Adopted  December  31,  1862.  Caeea  (xr- 
dered  to  he  re-araued. 

All  oapses  in  wnioh  a  re-ar^ument  is  ordered,  may,  at  the  election 
of  eitl^ei;  party,  be  placed  on  the  calendar  at  the  next  term  after  such 
re-argument  is  ordered,  or  the  following  term-— the  same  to  take  its 
original  place  on  the  calendar. 

RULE  XXIX.  Adopted  Jmuary  22, 1864.  Notice  ofa/r- 
gimient 

Either  party  may  bring  on  the  argument  on  a  notice  to  be  served 
on  the  opposite  party,  a  copy  of  which  notice,  specifying  the  judicial 
district  in  which  the  cause  originated,  shall  be  filed  with  the  clerk  of 
this  court  on  or  before  the  fifteenth  day  of  December  in  each  year, 
which  notice,  except  in  criminal  cases,  shall  be  for  the  first  day  of  the 
term,  and  the  eighth  rule  is  hereby  repealed. 
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MisceDaiiaocui  Practioe 

At  the  TeriMoflhe  Oowri,  not  induded  in  the  Bule»  (7  How.  240). 

All  the  terms  are  held  at  the  capitol;in  the  city  of  Albany.  Four  ai^oment 
terms  in  a  year. 

The  court  opens  at  ten  o'clock,  A.  M.,  on  the  first  Tuesday  of  Jcmuarff, 
fourth  Tuesday  of  JtforeA,  third  Tuesday  of  June,  and  the  kvft  Tuesday  of  8^ 
lember. 

A  term  for  consultation  and  decisions,  to  finish  up  the  year's  business,  is 
held  in  the  latter  part  of  December  in  each  year. 

The  Mef  judge  has  control  of  the  calendar.  All  propositions  in  reference  to 
the  arrtuigement  or  disposition  of  causes  should  be  addressed  to  him.  (The 
other  members  of  the  court  are  usually  consulted). 

Causes  struck  off  under  the  rule  are  not  included  in  the  ten  caUed  each  day 
under  the  rule. 

The  clerk  publishes  in  the  newspi^rs  at  Albany,  all  the  proceedings  of  Uie 
court  each  day,  during  the  term. 

A  cause,  when  ready  on  both  sides,  may  be  submitted  upon  printed  ail- 
ments and  points,  ot^  any  day  during  the  term. 

When  causes  are  decided  at  the  close  of  each  term,  the  opinions  are  deliv- 
ered to  the  reporter— not  to  the  derk.  In  cases  of  motions^  the  opinions  are 
usually  left  with  the  clerk  among  the  motion  papers. 

Tuesdays  and  Fridays  of  each  week  are  motion  days. 
>vThe  court  usually  adjourns  for  the  term  on  Friday  of  the  fourth  wedL 

Causes  argued  or  submitted  are  usually  decided  at  the  otose  of  the  neuot  mueeed- 
ing  term. 

Calendar  PraotAo^. 
Established  January,  106^;  as  amended  March,  1^9. 

a.  No  reservation  will  be  made  of  any  of  the  first  thirty  causes  unless  on 
account  of  sickness,  or  an  engagement  elsewhere  in  the  actual  trial,  or  argu- 
ment of  another  cause,  commenced  before  the  term  of  this  court ;  or  other  In- 
evitable necessity,  to  be  shown  by  affidavit  Other  causes  may  be  reserved, 
upon  reasonable  cause  being  shown ;  but  if  such  reservation  is  not  made 
before  the  day  on  which  the  cause  is  liable  to  be  called,  stronger  grounds  will 
be  required  than  when  the  application  is  made  at  an  earlier  peri^ 

b.  Causes  reserved,  may  be  reserved  either  ^erally  for  the  fourth  week  of 
term,  or  for  an  earlier  day  certain,  at  the  election  of  counsel. 

c  Those  causes  reserved  for  a  day  certain,  will  not  be  taken  up  until  the 
ten  causes  in  order  for  that  day  have  been  called. 

d.  In  the  fourth  week,  reserved  causes  will  be  first  in  order,  and  will  be  call- 
ed before  the  calendar  is  taken  up. 

e.  Reserved  causes,  when  in  order  to  be  called,  have  priority  among  each 
other  according  to  their  calendar  number. 

/.  De&ult  may  be  taken  in  them,  and  they  will,  if  passed,  go  down  upon 
ftiture  calendars  as  if  passed  in  the  regular  calL 

g.  The  call  in  the  fourth  week  will  mdude  all  reserved  causes  which  have 
pot  been  previously  called ;  but  no  reserved  cause,  whether  reserved  generally 
or  for  a  particular  day,  will  be  called  before  its  number  is  reached  on  the  reg- 
ular call  of  the  calendar. 
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SUPREME  COURT  RULES. 

ADOPTED  AUGUST  4,  185a 


Obsmsxo  ihfoi  ths f6llinaywRvie%*  ahaUcommenoe  and  take 
ejfect  on  thejwBt  day  of  October  neoot : 

KULE  1.     Mjomination  qfccmdidatesfor  adm/ission. 

Applicants  for  admission  to  praotioo  as  attorneys  and  connsellcMrs 
of  this  court,  who  are  entitled  to  examination,  shall  be  examined  in 
open  court ;  the  examination  shall  be  hafl  at  general  term,  and  shall 
commence  on  the  first  Wednesday  of  the  second  and  fourth  general 
terms,  which  shall  be  held  in  the  several  judicial  districts  in  each 
year,  and  at  no  other  time  or  place,  and  no  private  examination  shall 
be  permitted. 

a.  Clerks  of  court  and  their  deputies  prc^bited  from  practicing  as  attorneys 
(Laws  of  1857,  vol.  8,  p.  IW). 

RULE  2.  Proof  of  citizenship,  dfeeJ.,  Appliocmts  from  other 
States.     To  sign  roll,  cfec,  on  adinission. 

To  entitle  an  applicant  to  am  examination,  he  must  prove  to  the 
court : — 

1.  That  he  is  a  citizen  of  the  United  States,  and  that  he  is  twenty- 
one  years  of  age,  and  a  resident  of  the  district  in  which  he  applies, 
which  proof  may  be  made  by  his  own  affidavit  of  the  fact. 

2.  The  evidence  of  good  moral  character  shall  be  the  certificate  of 
a  reputable  counsellor  of  this  court,  or  of  some  other  reputable  per- 
son known  to  the  court ;  but  such  certificate  shall  not  be  deemed  con- 


*  h.  These  roles  may  be  considered  as  giving  constmction  to  the  code  (Hand, 
J.,  Myer$  v.  Feeter,  4  How.  240). 

Bee  note  to  Rules  of  Court  of  Appeals,  on  page  889,  a/fUs,  and  code,  g  470. 
•    c.  The  court  always  deviates  firom  its  general  rules  whenever  necessary 
(Clark  V.  Brooks,  26  How.  285 ;  see  BattershaU  v .  Davis\  28  How.  884). 
d  These  roles  apply  to  Marine  and  District  Courts  (Laws  1862,  p.  971,  §  a). 
e.    Courts  of  Record,  except  in  the  city  of  New  York  may  at  genend  term 
make  orders  for  printing  ciilendars  (Laws  1862,  ch.  86). 
54 
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slnsive  evideDce,  and  the  court  must  be  satisfied  on  the  point,  after  a 
fall  ezamiDation  and  inquiry. 

3.  Such  applicant  must  sustain  a  satis&otory  examination  upon 
the  law  of  real  and  personal  property,  contracts,  partnership,  nego^ 
tiable  paper,  principal  and  agent,  principal  and  surety,  insurance,  ex- 
exutors  and  administrators,  bailments,  cor^rations,  personal  rights, 
domestic  relations,  wills,  equity,  jurisprudence,  pleadings,  practice, 
and  evidence, 

4.  Applicants  for  admission  from  other  States  shall  conform  to  the 
foregoing  rules,  unless  they  produce  a  certificate  from  a  judge  of  the 
highest  court  of  original  jurisdiction  in  the  State  from  which  they 
come,  to  the  effect  that  for  three  years,  immediately  preceding,  they 
have  practiced  as  attorneys  or  counsellors  in  such  court,  and  that  they 
are  in  good  standing  as  such  attorneys  or  counsellors. 

5.  Applicants  admitted  shall  ^gn  a  roll,  and  subscribe  and  take 
the  constitutional  oath  of  office. 

a.  As  to  the  qualiflcation  for  admission  as  an  attorney  see  Be  Pratt  (13 
How.  1). 

b.  Gntduates  of  the  Law  department  of  the  University  of  the  city  of  New 
York,  may  be  admitted  to  practice  as  attorneys,  Ac.  without  examination 
(Laws  1860,  eh.  187;  Be  Goopet,20  Row  A  ;17;2i'S.Y.  67;  Be  the  Graduates,  11 
Abb.  dOl ;  reversing  31  Barb.  853 ;  10  Abb.  348 ;  19  How.  97;  136). 

e.  Non-resident  attomeyB. — ^An  attorney  of  the  supreme  court  admitted 
and  licensed  on  22d  March,  1862,  and  whose  only  office  for  transacting  law 
business  is  within  this  State,  mav  practice  in  the  courts  of  this  State,  and  ser- 
vice of  papers  may  be  made  on  him  according  to  the  practice  of  the  court, 
iuid  upon  him  at  his  residence  out  of  the  State  by  mail  (Laws  1863,  ch.  43). 
Attorneys  who  are  non-residents  of  the  State  (except  those  within  the  statute 
of  1862)  cannot  practice  in  the  courts  of  this  State  {Biehardson  v.  Brooklyn 
OUy  R.  iJ.,  22  How.  368). 

d.  Rights  and  duties  of  attorneys, — None  but  an  attorney  or  counsellor  of 
the  supreme  court  permitted  to  act  before  a  justice  of  the  peace,  or  police  jus- 
tice in  the  county  of  Kings  (Laws  1862,  ch,  53). 

e.  The  attorney  in  a  cause  may,  without  auUiority  of  his  client,  waive  a  de- 
fault and  consent  to  open  a  judgment  taken  for  want  of  an  answer  (dustman 
V.  Merkely  3  Bosw.  402). 

/.  On  the  death  of  a  party,  the  authority  of  the  attorney  ceases  {PtUnam  v. 
Van  Bureriy  7  How.  31). 

g.  On  the  death,  removal,  or  suspension  of  an  attorney,  or  his  ceasing  to  act, 
the  client  of  such  attorney  must  be  notified  to  appoint  another  attorney  before 
the  opposite  party  can  proceed  in  the  action  (2  R.  S.  287,  §  67 ;  see  JinoeU  v. 
SbhotOm,  1  N.  Y.  241). 

h.  How  far  one  is  bound  by  the  unauthorized  c^pearance  of  an  attorney 
{AUen  V.  fiUme,  10  Barb.  547 ;  Bogardus  v.  Livingston,  7  Abb.  429).  Remedy 
where  an  attorney  acts  without  authority  (Armstrong  v.  MeOmber,  18  Barb. 
387).      . 

i.  An  attorney  may  be  required  on  motion  to  pay  over  moneys  received  of 
or  for  a  client,  although  the  same  may  not  have  been  received  in  any  legal  pro- 
ceeding (Oranfs  case,  8  Abb.  357 ;  and  as  to  proceedings  against  an  attorney 
see  OoUreU  v.  Firda/yson,  4  How.  242). 

j.  Attachment  against  an  attorney  for  not  paying  over  money,  will  not 
issue  if  the  daim  is  barred  by  statute  (The  People  v.  Brotherson,  36  Barb.  663). 

k.  An  attorney's  cause  of  action  for  his  ch^ges  in  prosecuthig  an  action, 
accrues  immediately  judgment  is  entered.  But  interest  does  not  commence 
until  the  amount  is  liquidated  (AdomM  T.  Fort  PUxin  B%  23  How.  45). 

l  The  rule  of  law  adverse  to  purchases  by  an  attorney  firom  his  client 
is  unchanged  by  the  code  (Anon.  16  Abb.  423 ;  and  Broth&rson  v.  0(m$aku,  26 
How.  213).. 
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RULE  3.  Where  pwpera  to  le  JUed.  Pwpera  on  special 
mMion  to  he  JUed. 

Papers  should  be  filed  in  the  oounty  specified  in  the  complaint  as 
ihe  place  of  trial,  or  in  the  county  to  which  the  place  of  trial  has 
been  changed.  And  in  case  the  place  of  trial  is  changed,  for  the 
reason  that  the  proper  county  is  not  specified,  papers  on  file  at  the 
time  of  the  order  making  snch  change,  shall  be  transferred  to  the 
county  specified  in  such  order  ;  and  all  other  papers  in  the  cause  shall 
be  filed  in  the  county  so  specified. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion,  are 
required  by  law  to  be  filed,  and  the  order  to  be  entered  in  a  county 
other  than  that  in  which  the  motion  is  made,  the  clerk  shall  deliver  to 
the  party  prevailing  in  the  motion,  unless  the  court  shall  otherwise 
direct,  a  certified  copy  of  the  rough  minutes,  showing  what  papers 
were  used  or  read,  together  with  the  affidavits  and  papers  used  or 
read  upon  such  motidn,  with  a  note  of  the  decision  thereon,  or  the 
order  directed  to  be  entered,'  properly  certified.  And  it  shall  be  the 
duty  of  the  party  to  whom  such  papers  are  delivered,  to  cause  the 
same  to  be  filed,  and  the  proper  order  entered  in  the  proper  county 
within  ten  days  thereafter,  or  in  default  thereof  he  shall  lose  the  ben- 
efit of  the  said  order. 

a.  Where  the  county  named  in  the  complaint  was  Ulster,  and  the  defendants 
entered  ludgment  of  non-suit  and  filed  the  roll  in  Ulster  county,  and  on  ap- 
peal to  the  general  term  at  Albany  judgment  was  affirmed,  and  the  defendants 
entered  Jutonent  and  filed  another  roll  In  Albany  county,— held  that  it  was  a 
violation  ofthis  rule,  and  should  have  been  entered  in  Ulster  county  (AridrmM 
V.  DurarU,  6  How.  191). 

b.  An  order  becomes  ineffectual  unless  entered  within  ten  days  (Soffs  v. 
MasA^n',  17  How.  367). 

RULE    4.       Undertdhmgs  and  affidavits  to  he  filed. 

It  shall  be  the  duty  of  the  plaintiff's  attorney  forthwith  to  file  with 
the  clerk,  of  the  proper  county,  all  undertakinga  given  upon  procuring 
an  order  of  arrest,  an  injunction  order  or  an  attachment ;  with  the  ap- 
proval of  the  justice  or  judge  taking  the  same  endorsed  thereon  ;  and 
in  case  such  undertakings  shall  not  be  filed  within  five  days  after  the 
order  for  arrest  or  injunction,  or  the  attachment,  has  been  granted,  the* 
defendant  shall  be  at  liberty  to  move  the  court  to  vacate  the  pro« 
ceedings  for  irregularity,  with  costs,  as  if  no  undertaking  had  been 
given.  It  shall  also  be  the  duty  of  the  attorney  to  file  within  the 
same  time,  and  under  the  like  penalty,  the  affidavits  upoo  which  an 
injunction  or  attachment  has  been  granted,  and  also  the  affidavit  upon 
which  an  order  for  the  service  of  a  summons  by  publication,  or  an  or- 
der for  a  substituted  service  of  a  summons  has  been  gratited,  together 
with  the  order  for  such  service. 

e.  Filing  an  uAdertaMng  on  an  order  of  arrest  without  having  it  ap^ved,  en* 
titles  the  defendant  to  move  to  vacate  the  order  (NtnceU  v.  Doran,  21  How.  427). 

d.  Where  a  party  omits,  by  inadvertence,  to  file  an  undertaking  as  required 
by  this  rule,  the  court  may  relieve  him  upon  or  without  terms  (LefflngtoeU  v 
move,  19  How.  55 ;  10  Abb.  472). 

See  ante,  p.  407,  d. 
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a.  It  is  the  practice  of  the^  New  Tork  Common  Pleae  te  require  bonds  ex- 
acted as  the  condition  of  granting  a  fiiTor  to  be  filed  with  tiie  derk  of  the 
court  (Biee  v.  WhiUoek,  15  Abb,  41»). 

RULE  6.    BaUy  where  to  justify. 

Whenever  bail  are  required  to  jnstify,  ibey  shall  jastify  withhi 
the  county  where  the  defendant  shall  have  been  arrested,  or  where 
the  bail  reside. 

RULE  6.  Sureties  to  justify^  a/nd  value  ofsecwrity  to  he 
proved.     Undertakmge  to  he  cuihiowledged. 

Whenever  a  justice,  or  other  officer  approves  of  the  seenrity  to  be 
given  in  any  ease,  or  reports  upon  its  sufficiency,  it  shall  be  his  duty 
to  require  personal  sureties  to  justify,  or,  if  the  security  ofiered  is  hj 
way  (^  mortgage  on  real  estate,  to  require  proof  of  the  value  of  such 
estate.  And  all  bonds  and  undertakings,  and  other  securities  in 
writing,  shall  be  duly  proved,  or  acknowledged  in  like  manner  as 
deeds  of  real  estate,  before  the  same  shall  be  received  or  filed. 

b.  Non-compliance  or  defective  oompliaace  with  this  rale  may  be  remedied 
by  amendment  (5  How.  888 ;  1  Oode  Rep.  N.  8.  49 ;  and  see  5  Paige,  582 ;  7  «L 
«07;  8  «.  197;  1  Barb.  344;  6  Barb.  173). 

c  The  aflldavit  of  Justification  should  be  annexed  to  the  undertaking,  and 
filed  therewith  (8  Paige,  88). 

RULE    7.     Sh^fftoiiUaffidcmtaoncmrest. 
The  sheriff  shall  file  with  the  clerk  the  affidavj^ts  on  which  an  arrest 
is  made,  within  ten  days  after  the  arrest. 

RULE  8.  Sheriff  compelled  to  retwm  process. 
At  any  time  after  the  day  when  it  is  the  du^  ^of  the.  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process,  undertaking, 
order,  or  other  paper,  by  the  provisions  of  the  code  of  procedure, 
any  party  entitled  to  hitve  such  act  done,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  undertaking,  order,  or 
other  paper  as  the  case  may  be,  within. ten  days,  or  show  cause,  at  a 
special  term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 

d  After  an  order  made  staying  proceedings  upon  an  execution,  in  the  hands 
of  the  sheriff,  the  plaintifi's  attorney  served  upon  the  sheriff  notices  requiring 
him  to  return  the  execution  in  ten  days,  or  show  cause  why  an  attachment 
should  not  issue  against  him  for  contempt ;  held«  on  subsequent  application  for 
an  attachment,  that  the  stay  of  proceedings,  if  it  continued  in  force  up  to  the 
expiration  of  the  ten  days,  exonerated  the  sheriff  from  the  duty  to  return  the 
execution,  and  that  the  plaintiff's  attorney  was  bound,  if  the  stav  had  been 
vacated  and  he  desired  to  bring  the  sheriff  into  contempt,  to  mmish  him 
with  proof  that  the  stay  was  no  longer  in  force  (The  Bsople  v.  OarrUey,  8  Abb. 
215). 

e.  A  sheriff  is  bound  to  return  an  execution  according  to  the  rM|«ifltiim.o£ 
the  statute,  at  his  peril  (TPtZftmv.  TTfi^  9  How.  460> . 

See  section  419,  and  note. 
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EXILE  9.  Oidtks  to  keqp  books.  Judgments  to  be  filed,  dbe.j 
only  during  office  howra. 

The  several  clerks  of  this  court  shall  keep  Id  their  respective 
offices,  in  addition  to  tlie  ''  jadgment  book,'*  required  to  be  kept  bv 
4  279  of  the  Code  of  Procedare,  a  book  properly  indexed,  in  which 
shall  be  entered  the  titles  of  all  civil  actions  and  special  proceedings, 
with  proper  entries  under  each,  denoting  the  papers  filed  and  the 
orders  made,  and  the  steps  taken  therein,  with  the  dates  of  the  sev- 
eral proceedings ;  an  index  of  all  undertakings  filed  in  the  office, 
stating  in  appropriate  columns  the  title  of  the  cause  or  proceeding  in 
which  it  is  given,  with  a  general  statement  of  its  condition,  or  a  refer- 
•ence  to  the  statute  under  which  it  is  ^iven ;  the  date  when  and  before 
whom  acknowledged  or  proved,  by  wnom  approved,  and  when  filed, 
with  a  statement  of  any  disposition  or  order  made  of  or  concerning  it ; 
and  such  other  books,  proporly  indexed,  as  may  be  necessary  to  en- 
ter the  minutes  of  the  court,  docket  judgments,  enter  orders  and  all 
other  necessary  matters  and  proceedings ;  and  such  other  books  as 
.  the  courts  of  the  respective  districts,  at  a  general  term,  may  direct. 

Judgments  shall  only  be  filed  and  entered,  or  docketed,  in  the  offices 
of  the  clerks  of  the  courts  of  this  State,  within  the  hours  during  which, 
by  law,  they  are  required  to  keep  open  their  respective  offices  for  the 
transaction  of  business. 

a.  The  clerk  of  Kings  county  is  to  record  in  suitable  books  all  notices  of 
suits  pending.  Fee  six  cents  pei;  folio.  He  is  also  to  print  150  copies  of  the 
calendar  of  each  term  of  circuit  and  general  and  special  terms  (Laws  1809,  ch. 
912).    As  to  other  counties  see  Laws  1864,  ch.  53. 

RULE  10.  Attorneys  to  endorse  name  and  residence  on  pOr 
pers  served. 

On  process  or  papers  to  be  served,  ihe  attorney,  besides  subscrib- 
ing or  endorsing  his  name,  shall  add  hereto  his  place  of  business  ; 
and  if  he  shall  neglect  to  do  so,  papers  may  be  served  on  him  at  his 
place  of  residence,  through  Ihe  mail,  by  directing  thdm  according  to 
fthe  best  information  which  can  conveniently  be  obtained  concerning  ' 
his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  defends  in  per* 
son,  whether  he  be  ai^  attorney  or  not. 

See  section  410,  and  note. 

b.  A  Tiotiee  of  judgment  served  by  the  attorney  without  beinf  signed  by  him 
or  his  place  of  business  mentioned,  is  a  nullity  {Torka  v.  P«j*,  17  How.  192 ; 
DemeU  v.  Leonard,  19  How.  182). 

6  An  attorney  or  party  having  fixed  his  place  of  residence  as  prescribed  by 
this  rule  service  by  mail  can  onlv  be  made  by  him,  at  the  place  thus  indicatea 
and  the  opposite  party  can  onlv  make  service  upon  him  by  msdl,  by  addres- 
sing him  at  that  place  (Hurd  v.  DavU,  18  How.  57). 

RULE  11.     What  to  be  deemed  an  appearance. 

Service  of  notice  of  an  appearance  or  retainer  generally,  by  an  at- 
torney for  the  defendant,  shall  in  all  cases  be  deemed  an  appearance. 
And  the  plaintiff,  on  filing  such  notice,  at  any  time  thereafter,  with 
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proof  of  serrice  thereof,  may  hare  the  appoaranee  of  the  defendant 
entered  as  of  the  time  when  suoh  notice  was  served. 

a.  A  notice  of  retainer  is  not  equivalent  to  an  csgfpm^KMe  entered,  within  the 
meaning  of  the  act  of  Congress  regalating  the  removal  of  canses  fik>m  a  State 
court  to  the  United  States  court  (Field  v.  Bkdr,  1  Code  Rep.  N,  S.  292, 861). 
Nor  is  tiie  execution  of  an  undertaking  in  order  to  procure  his  dischaige 
from  arrest  in  the  State  court  an  appearance  erUered  within  the  statute  (Du- 
rand  v.  EdOim^  8  Duer,  686).  But  where  the  defendant  appeared  in  open  court 
upon  the  argument  of  a  motion  for  an  ii^  unction,  and  read  affidavits  to  cp- 
pose  it,  held  Uiat  it  was  an  appearance  entered  (Oootey  v.  Lawrence^  12  How.  176 ; 
5  Duer,  606). 

h.  A  notice  of  bail  imports  a  notice  of  retainer  (8  Caines*  R  188).  So  does 
a  notice  of  motion  (1  Wend.  18;  and  see  2  Hill,  862 ;  JS^^onltM  v.  Xtmn^tf^  7 
Abb.  429). 

c  Service  of  an  order  extending  the  time  to  answer,  with  a  copy  of  the  affi- 
davit on  which  the  order  was  made,  is  equivalent  to  a  notice  <u  ai^;)earance 
((iuin  V.  TOton,  2  Duer,  648). 

d  *'  It  is  said  in  While  v.  FeaiherHanhaugh  (7  How.  858),  that  under  the  for- 
mer practice  it  was  well  settled,  that  when  notice  of  retidner  was  not  served 
until  after  defeult  it  might  be  disregarded ;  and  Lynd  v.  WetA  (12  Wend  285), 
is  quoted  to  that  effect  This  is  contrary  to  what  is  believed  to  have  been  Uie 
practice  here  "  (Mitchell,  J.,  AbbaU  v.  SmiHh,  8  How.  468).  The  case  of  White 
V.  FeathenUmhaugh^  is  substantially  overruled  (Hofi&nan,  J.,  Carpenkr  v.  N,  T. 
and  N.  Hawn  B,  R  Go.,  11  How.  488). 

e.  There  may  be  a  special  and  limited  retainer  {Webb  v.  MM,  6  How.  4401 

/.  Service  of  a  notice  of  motion  signed  by  an  attorney  as  **  att*y  for  the  dert" 
is  a  sufficient  notice  of  appearance  (Kele^  v.  (hvert,  15  How.  92). 

EULE    12.      ChoTige  of  attorney. 

An  attorney  may  be  changed  by  consent,  or  upon  oaose  shown,  andw 
upon  suoh  terms  as  shall  be  just,  upon  the  application  of  the  client ; 
by  the  order  of  the  justice  of  the  court,  and  not  otherwise. 

a*  In  case  of  the  substitution  of  an  attorney,  it  is  sufficient  to  serve  notice  of 
•ubstitution ;  the  order  of  substitution  need  not  be  served  {Boffordue  v.  BiM- 
meyer,  8  Abb.  179 ;  DarUm  v.  Lewie,  7  How.  182).  If  the  attorney  on  the  re- 
cord is  changed  without  an  order,  but  the  oppo^te  party  treats  the  new  attor- 
ney as  the  attorney  in  the  cause,  he  cannot  aftierwards  object  that  no  oider 
was  Qbtamed  (FwAey  v.  Uebbes,  8  D.  P.  C.  588).  But  until  ah  order  of  substi- 
tution is  entered  and  notice  thereof  served,  the  opposite  party  may  treat  with 
the  attorney  in  the  cause  (Parker  v.  Gity  of  WmJburgh,  18  How.  250). 

A.  Substitution  in  partition  action  (OreiglUon  v.  IngereoU,  20  Barb.  541). 

RULE    13.      StvpulaMon  must  he  in  writing  or  entered. 

No  private  agreement  or  consent  between  the  parties  or  their  at- 
torneys, iu  respect  to  the  proceedings  in  a  cauQC,  shall  be  binding 
nnless  the  same  shall  have  been  reduced  to  the  form  of  an  order  by 
consent,  and  entered,  or  unless  the  evidence  thereof  shall  be  in  writ- 
ing, subscribed  by  the  party  against  whom  the  same  shall  be  alleged^ 
or  by  his  attorney  or  counsel. 

i  The  superior  court  will  adhere  strictly  to  the  rule  against  giving  effect 
to  parol  agreements  between  attorneys  (Broome  v.  WeHUngton,  1  Scmd.  M4). 

j.  The  rule  does  not  apply  to  an  agreement  made  by  the  parties  or  their  at- 
torney or  counsel  in  the  presence  of  the  court,  or  an  agreement  relative  to  the 
prf  >ceedings  on  a  reference  made  in  the  presence  of  t£e  referee,  and  certifled 
by  him  to  be  so  made  (Coming  v.  Cooper,  7  Paige,  587). 
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a.  "The  courts  have  determined  (6  Cow.  885;  8  i&.  119;  1  Hill,  637),  that 
tl^is  rale  is  not  applicable  to  a  case  where  a  party  has  been  led  to  rely  on  a 
stipulation,  as  the  plaintiff  did  here,  and  allowed  judgment  to  be  entered 
a^inst  him "  (Montgomery  v.  EUi$,  6  How.  826 ;  and  see  Wager  v.  SUckle,  3 
ftige,  407). 

h.  The  attorney  may  waive  by  parol  the  service  of  a  paper  or  any  formal 
requisite  in  its  service.    Such  wanter  is  not  an  agreement  (8  Cow.  119). 

e.  It  is  unsafe  to  admit  parol  agreements,  in  relation  to  cancelling  judg- 
menls  and  settiinf  salts,  to  prevaifin  opposition  to  the  oath  of  the  adverse 
party,  except  under  very  special  circomstances.  The  written  evidence  of 
what  took  place  should  be  adhered  to,  and  as  a  general  rule  required,  of  the 
settlement  of  a  legal  controversy  (Mmigan  v.  Brophy,  8  How.  185). 

d.  An  agreement  in  writing,  signed  by  a  party,  extending  the  time  to  answer, 
is  as  obli^tory  in  all  respects  as  if  signed  by  ms  attorney  {BraUted  v.  Johnwn, 

e.  The  court  may,  in  a  proper  case,  relieve  a  party  £kx>m  a  stipulation  made 
in  a  cause  (Beck&r  v.  LamoiU,  18  How.  28).  A  party  proceedmg  in  disregard 
of  a  stipulation,  on  the  ground  that  the  same  was  obtained  by  fraud,  does  so 
at  the  peril  of  having  his  proceedings  set  aside,  if  the  stipulation  is  held  to  be 
binding  (2^t^  V.  i7^,  18  How.  814). 

RULE    14.      AppliocUion  for  discovery ^  how  made. 
Applications  may  be  made  in  the  manner  provided  by  law  to  com- 
pel the  production  and  discoYery  of  books,  papers,  and  documents 
relating  to  the  merits  of  any  civil  action  pending  in  this  court,  or  of 
any  defence  in  9tich  action,  in  the  following  cases  : 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers,  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  bis  complaint, 
or  to  answer  any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of 
books,  papers,  or  documents,  when  the  same  shall  be  necessary  to 
enable  the  defendant  to  answer  any  pleading  of  the  plaintiff. 

8.  Either  party  may  be  compelled  to  make  discovery,  as  provided 
by  i  888  of  the  Code. 

RULE    15.      Moving  papers,  what  to  state. 

The  moving  papers  upon  the  application  for  such  discovery,  shall 
state  the  facts  and  circumstances  on  which  the  same  is  claimed,  and 
shall  be  verified  by  affidavit,  stating  that  the  books,  papers  and  docu- 
ments whereof  discovery  is  sought,  are  not  in  the  possession  nor 
under  the  control  of  the  party  applying  therefor.  The  party  apply- 
ing shall  show  to  the  satisfaction  of  the  court,  or  judge,  the  materiality 
and  necessity  of  the  discovery  sought,  and  the  particular  information 
which  he  requires. 

RULE    16.      Order  for  discovery. 

The  order  for  granting  the  discovery  shall  specify  the  mode  in 
which  the  same  is  to  be  made,  which  may  be  either  by  requiring  the 
party  to  deliver  sworn  copies  t)f  the  matters  to  be  discovered,  or,  by 
requiring  him  to  produce  and  deposit  the  same  with  the  clerk  of  the 
county  in  which  the  trial  is  to  be  had,  unless  otherwise  directed  in 
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tii6  order.  The  order  shall  also  spooUy  the  time  wxihin  vhiofa  the 
discovery  is  to  be  made.  And  when  papers  are  reqoired  to  be  depo- 
sited, the  order  shall  specify  the  time  that  the  deposit  shall  oontinne  ; 
and  shall  also  declare  the  consequences  of  an  omission  to  comply  wiAh 
the  same,  and  the  court  at  any  special  term,  upon  proof  of  the  de- 
&ult,  may  of  course  grant  a  rule  absolute,  giving  effect  to  aach  order ; 
either  by  nonsuiting  the  plaintiff,  striking  out  the  defendant's  an* 
swer,  debarring  him  from  a  partioular  defence,  excluding  t&e  p^ier 
from  being  given  in  evidence,  or  punishbg  the  party  in  defvait  as 
for  a  contempt,  as  the  order  for  the  discovery  may  require. 

EXILE  17.  Order  for  disoavery  to  operaU  m  a  jtoy  ^ 
jl>rooeeding8. 

The  order  directing  the'  discovery  of  books,  papers  or  doovments, 
ahall  operate  as  a  stay  of  all  other  proceedings  in  the  cause,  until 
anoh  order  shall  have  been  complied, with  or  vacated;  And  the  party 
obtaining  such  order,  after  the  same  shall  be  oomplied  wilkoriiauMted, 
shall  have  the  like  time  to  prepare  his  complaint,  answer,  reply  or 
demurrer,  to  which  he  wae  entitled  at  the  mi^i^g  of  tiie  order.  But 
the  joatiee,  in  granting  the  order,  may  limit  its  effisct,  by  declaxing 
how  far  it  shall  operate  aa.a  atay  of  preeeedings. 

BTJLE  18.     AJidamt  of  ssrvmg  €um7iion8. 

Where  the  service  of  the  summons,  and  of  the  complaint,  or  notice, 
if  any,  aooompanying  the  same,  shall  be  nude  by  any  other  person 
than  the  sheriff,  it  shall  be  necessary  for  such  person  to  state  in  this 
affidavit  of  service  when,  and  at  what  particular  place,  'he  •  served  tiK 
same,  and  that  he  knew  the  person  served  to  be  the  person  men- 
tioned and  described  in  the  summons  as  defendant  therein  ;  and  alao 
to  state,  in  his  affidavit,  whether  he  left  with  the  defenduitanoh  eopy, 
as  well  as  delivered  it  to  him. 

a.  The  sheriff  of  a  county  out  of  the  State  is  a  person  other  than  the  sheriff, 
and  his  certificate  of  service  is  not  sufficient  (Morrea  v.  KimbaU,  4  Abb.  358) ; 
and  so  of  any  sheriff  ont  of  his  own  county  (0  Abb.  71). 

RULE  19.  Ifumbering  cauiea  of  aetion  or  grounds  of 
defence. 

In  all  cases  of  more  than  one  distinct  cause  of  action,  defence, 
counter-^Uum,  or  reply,  the  same  shall  not  only  be  separately  sMed, 
but  plainly  numbered. 

h,  A  failure  to  comply  with  this  rule  subjects  every  allegation  not  essential 
to  a  sin^  cause  of  action,  to  be  stricken  out  as  redundant  {Benedict  v.  Sey- 
fnowr,  6  How.  298),  or  be  set  aside  for  irregularity  (Blanchard  v.  Straighi,  8  id. 
86).  If  a  party  intends  to  insist  on  this  objection  he  should  return  the  an- 
swer with  his  objection,  or  he  will  be  held  to  have  waived  It  (OMtn  v.  Ghmve, 
2  Abb.  446).  •  ^       .  *^' 

CL  There  is  no  particular  mode  in  which  separate  causes  of  action  are  to  be 
separated  and  distinguished  fh>m  each  othei^-any  mode  which  amvrises  ike 
defendant  of  what  is  mtended  Is  sufficient  {SaU  v.  JfoSMfiM,  88  Barb.  844). 
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RULE  20.  Folios  to  he  moflrked  <md  title  of  cause  en- 
dorsed. Pleadings  to  be  legibly  written.  Objections  when  waived. 

The  ftttornej,  or  other  officer  of  the  court,  who  draws  anj  plead mg, 
deposition,  affidayit,  case,  bill  of  exceptions,  report,  or  other  paper, 
or  enters  any  judraent,  exceeding  two  folios  in  length,  shall  dis- 
tinctly number  and  mark  each  folio  in  the  margin  thereof :  and  all 
copies,  either  for  'the  parties  or  the  court,  shall  be  numbered  or 
marked  in  the  margin,  so  as  to  conform  to  the  original  draft  or  entry, 
and  to  each  other,  and  shall  be  endorsed  with  the  title  of  the  cause. 
And  all  the  pleadings  and  other  proceedings,  and  copies  thereof, 
shall,  be  fairly  and  legibly  written ;  and  if  not  so  written,  and  folioed, 
and  endorsed,  as  aforesaid,  the  clerks  shall  not  file  such  as  may  be 
offered  to  them  for  that  purpose  ;  nor  will  the  court  hear  any  motion 
or  application  founded  thereon.  The  party  upon  whom  the  paper  is 
seryeid,  shall  be  deemed  to  have  waived  the  objection,  unless,  within 
«wenty*£(mr  hours  after  t^e  receipt  thereof,  he  returns  such  papers 
to  the  party  serving  the  tame,  with  a  statement  of  ike  particular  ob- 
jeetiofn^to  its  receipt. 

a.  The  omitting  to  foUo  a  pleading  is  to  be  remedied  by  a  motion  to  set  aside 
the  pleading,  not  by  demurrer  (Dorm^m  y.  KsUam^  14  How.  184).  A  pleading 
will  not  be  set  aside  on  the  ground  that  the  folios  are  not  marked  in  the  mar- 
gin. The  proper  course  to  pursue  where  the  party  objects  to  a  pleading  on 
thie  grouno,  is  to  retom  the  pleadiag  and  at  the  same  time  to  point  out  the 
defecL  If  this  is  not  done  within  a  resonable  time,  it  will  be  held  that  the 
irregularity  kae  been  waived.  The  decision  in  Blanchard  v.  Straight  (8  How. 
98y*  waa  abundant^  sustaiaed  on  other  grounds ;  and  Uie  former  practice  in 
relation  to  formal  defects  is  eertainly  more,  reasonable  as  well  as  convenient, 
and  should  be  retained"  (Stramn  v.  Parker,  9  How.  342).  Again,  it  was  hdbd 
that  a  complaint  will  not  be  set  aside,  although  neither  that  nor  the  copy 
served  was  folioed  as  required  by  the  rule,  if  retained  twelve  days  without 
objecting  to  the  defect  Such  acceptance  and  delay  to  object  waive  the  ctofect 
(OhaOiam  Bank  v   Van  VeghUn,  6  Duer,  638). 

b.  'On  motion  to  set  assde  a  complaint  exceeding  two  folios  in  length,  on 
the  ground  that  the' folios  thereof  were  not  numbered, — the  affidavits  on  which 
the  motion  wm  made  eadi  exceeded  two  folios  in  length,  but  were  neither  of 
.them  numbered.  Ontiie  motion  it  wa»  objected  on  the  part  of  the  plaintif, 
that  the  affidavits  on  which  the  motion  was  founded  were  obnoxious  to  the 
like  objection  as  that  raised  to  the  complaint.  Wells,  J.,  thereupon  denied 
the  motion  with  costs,  and  said,  **  There  is  no  color  of  merits  in  the  motion ; 
and  when  a  party  comes  into  court  demandiilg  strict  practice  on  purely  tech- 
nipal  ^rounds,  he  must  see  to  it  that  his  own  practice  is  not  obnoxious  to  sim- 
ilar oQections  to  those  which  he  raised  to  that  of  his  adversary.  ♦  *  ♦ 
The  defendant  should  have  returned  the  papers  with  the  objections  stated,  so 
far  as  the  folios  were  concerned"  (Sawjfer  v.  Sehoonmakery  8  How.  108 ;  and 
see  Taylor  v.  Mayor  qfNmo  York,  11  Abb.  265) 

c.  Where  a  party  returns  a  paper  as  irregular,  he  must  state  his  objections 
to  it  explicitly.  A  mere  statement  that  the  service  is  irregular  and  not  in 
compliance  with  certain  specified  sections  of  the  code  is  not  sufficient  {Ohwiung 
Canal  Bank  v.  Jtid»(m,  10  How.  138 ;  Broadway  Bank  v.  Dartfarth,  7  ib.  264). 

d.  Wb^ke  papers  are  to  be  returned  for  irr^:ularity  if  there  is  no  attorney's 
name  on  them,  they  are  to  be  returned  to  the  party.  If  the  party  is  a  munic- 
ipal corporation  having  &  counsel  chosen  under  a  statute,  the  papers  should  be 
returned  to  hhn  {Taylor  v.  Mayor  of  N,  T.,  11  Abb.  256). 
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RXTLE  21.    Aduiee  of  comisd^  how  stated. 

Whenever  it  shall  be  neoessarj,  in  any  affidavit,  to  swear  to  tiie 
advice  of  counsel,  the  party  shall,  in  addition  to  what  has  nsoally 
been  inserted,  swear  that  he  has  fully  and  fairly  stated  the  ease  to  his 
counsel,  and  shall  give  ^e  name  and  place  of  residence  of  such 
counsel. 

RULE  22.  Time  to  answer  not  extended  without  affida- 
vit offneritft,    Subeeqtumt  extension. 

No  order  extending  the  time  to  answer  or  demur  to  a  complaint 
shall  be  granted,  unless  the  party  applying  for  such  order  shaU  pre> 
sent  to  the  justice  or  judge  to  whom  the  application  shall  be  wiAe, 
an  affidavit  o[  merits,  or  an  affidavit  of  the  attorney  or  counsel  re« 
tained  to  defend  the  action,  that,  from  the  statement  of  the  case  in 
the  action  made  to  him  by  the  defendant,  he  verily  believes  that  the 
defendant  has  a  good  and  substantial  defense,  upon  the  merits,  to  the 
cause  of  action  set  forth  in  the  complaint,  or  to  some  part  thereof. 

And  if  any  extension  of  time  to  answer  or  demur  has  been  granted, 
by  stipulation  or  order,  the  fact  shall  be  stated  in  the  affidavit. 

a.  An  order  extending  the  time  to  answer,  unsupported  by  an  affidavit  as  to 
merits  dr  defence,  may  be  disregarded  {Elii$  v.  Van  Nms,  14  How.  818 ;  and 
see  DanmpoH  v.  Bniffm,  1  Barb.  228). 

b.  A  defendant  who  after  action  commenced,  in  wbidi  a  sworn  answer  is 
required,  voluntarily  leHves  the  country  and  remains  absent  several  months 
without  communicating  with  fab  attorney,  is  guilty  of  such  negligenoe  thai 
the  court  will  allow  the  plaintiff  to  take  Judgment  notwithstanding  the  at 
tCNmey  for  the  defendant  may  b^eve  there  is  a  defence  iHayu  v.  Arnmaaii^ 
6  Bosw.  679). 

RULE  23.  Subsequent  agplicai/ion  for  order  after  a 
refusal.  ^ 

If  any  application  for  an  order  be  made  to  any  judge  or  justice, 
and  such  order  be  re^ed  in  whole  or  in  part,  or  be  ffranted  condi- 
tionally, or  on  terms,  no  subsequent  application,  upon  ue  same  state 
of  facts,  shall  be  made  to  any  other  judge  or  justice  ;  and  if,  upon 
such  subsequent  application,  any  order  be  made,  it  shall  be  revoked ; 
and  in  this  affidavit  for  such  order,  the  party  shall  state  whether  any 
previous  application  for  such  order  has  been  made. 

e.  MiUs  v.  Thursby,  11  How.  116 ;  Gameau  v.  Bryant,  4  Abb.  402.  The  rale 
does  not  prevent  a  motion  to  modifjr  or  vacate,  on  matter  arising  or  discovered 
since  the  first  motion,  where  there  are  no  laches. 

See  Renewing  muMon^  ante,  in  note  to  §  400. 

RULE  24.  Judgment  on  failure  to  answer,  where  to  he 
applied  for. 

When  the  plaintiff  in  the  action  is  entitled  to  judgment,  upon  the 
failure  of  the  defendant  to  answer  the  complaint,  and  .the  relief  de- 
manded requires  application  to  be  made  to  the  court,  such  application 
may  be  made  at  any  special  term,  in  the  district  embracing  the  coun- 
ty in  which  the  action  is  triable,  or  in  an  adjoining  county  ;  such  ap- 
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pHoa^n  may  also  be  made  at  a  circmi  oonri  in  the  coantj  in  which 
the  action  is  fcriable.  But  when  a  reference  or  writ  of  inquiry  shall 
be  ordered,  the  same  shall  be  exeoated  in  the  county  in  whioh  the 
action  is  triable,  unless  the  court  shall  otherwise  order. 

RULE  25.     Judgment  afier  servioe  by  pMieation. 

In  actions  for  the  recovery  of  money  only,  wnen  the  summons  has 
been  served  by  publication,  under  section  135  of  the  code,  no  judg* 
ment  shall  be  entered,  unless  the  plaintiff,  at  the  time  of  making  the 
application  for  judgment,  shall  show  by  affidavit  that  an  attachment 
has  been  issued  in  the.  action,  and  levied  upon  property  belonging  to  the 
defendant ;  which  affidavit  shall  contain  a  specific  description  of  such 
property,  and  a  statement  of  its  value,  and  shall  be  attached  to,  and 
filed  with  the  affidavits  of  publication ;  nor  unless  the  plaintiff  shall, 
at  the  same  time,  produce  and  file  with  the  clerk  an  undertaking, 
with  two  sureties  to  be  approved  by  the  court,  that  the  plaintiff  will 
abide  the  order  of  the  court  touching  the  restitution  of  any  estate  or 
effects  which  may  be  directed  by  such  judgment,  to  be  transferred  or 
delivered,  or  the  restitution  of  any  money  that  may  be  collected  un- 
der or  by  virtue  of  such  judgment,  in  case  the  defendant  or  his  rep- 
resentatives shall  apply,  and  be  admitted,  to  defend  the  aotbn,  and 
shall  succeed  in  sucn  defence. 

<L  The  plaintiff's  omission  to  issue  an  attachment  against  the  property  of  a 
defendant  in  an  action  commenced  on  a  service  by  publication,  is  a  ground 
fot  setting  aside  the  Judgment  (Warr&n  v.  T^fany,  9  Abb.  60;  17  How.  106). 

See  ante,  p.  447,/. 

RULE  26.    Plaintiff  may  iUpulate  to  proceed  to  trial. 

Wheneyer  the  plaintiff  shall  have  neglected  to  bring  his  cause  to 
trial  according  to  the  practice  of  the  court,  and  the  same  shall  not 
haye  been  noticed  by  the  defendant,  the  plaintiff  may,  if  he  has  not 
before  stipulated,  tender  a  stipulation,  and  offer  to  pay  the  costs  to 
which  the  defendant  is  entitled  up  to  that  time. 

h.  Where  a  plaintiff  stipulates  to  try  at  the  not  circuit,  it  means  the  next 
diouit  for  which  there  is  time  to  give  a  regular  notice  (Jaokaon  v.  Phani»  Bk^ 
«  Wend.  101;  see  8  How.  96). 

RULE  27.  DimUssvng  complaint  for  not  bringing 
cause  to  trial. 

Whenever  an  issue  of  &ct  shall  haye  been  joined,  in  any  action, 
and  the  plaintiff  therein  shall  fail  to  bring  the  same  to  trial  according 
to  the.  course  and  practice  of  the  court,  the  defendant  may  move  for 
th-  dismissal  of  the  complaint  with  costs. 

If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff 
to  bring  the  action  to  trial  has  not  been  unreasonable,  the  court  shall 
permit  the  plaintiff,  on  payment  of  costs,  to  bring  the  said  action  to 
trial  at  the  next  court  where  the  same  is  triable. 

c  SetnilUy  one  of  several  defendants  cannot  move  under  these  roles ;  he  must 
move  under  §  374.  subd.  4  (see  Jackion  v.  Wakeman^  1  Cow.  177 ;  Clark  v.  Wood^ 
9  Wend.  485  •  McGregor  v.  Cleaf)eland,.12  id.  201  •  PlaU  v.  LitOe,  1  How.  71 ; 
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Eifift  T.  Loamu,  1  Code  Rep.  128),  etoept  pcarhapgwhfere  the  sereral  partieB  to 
a  bUl  or  note  are  saed  in  one  action  (Lmrtgitfin  Co.  AwU;  v.  i^M,  16  Wend. 
^62).  If  aU  the  defendants  more  and  one  of  them  Ib  not  entitled  to  more/  the 
motion  will  be  denied  (Bawsrcft  ▼.  WiUon,  2  Cow.  495). 

a.  Where  both  pa^es  are  actors,  as  in  replevin  or  on  a  feigned  issue,  there 
could  not  be  a  nonsuit  for  neglecting  to  proceed  to  trial  (Barrett  v.  Forrttier^ 
1  Johns.  Gas.  274 ;  Col.  and  0.  Cas.  95';  B>ttejr  v.  LewU,  18  Wend.  519 ;  Poto  v. 
CurtU,  id.  noU;  9  Wend.  497 ;  Sehroeder  y.  KMenbaok,  6  Abb.  6^ ;  and  see  £^  v. 
Thompaon,  1  Duer,  636). 

h.  DismisBing  the  complaint  in  action  by  the  people  2  R.  8.  552,  §18  ;  The 
Beopie  V.  Thurman,  3  Cow.  16 ;  Tlie  People  v.  Bank  of  WaehingUm,  7  Cow.  619. 

c.  A  defendant  may  move  to  dismiss  the  complaint  for  a  failure  to  biin^  the 
«ame  to  trial,  he  is  not  bound  himself  to  notice  the  cause  for  trial  (Botetee  t. 

Van  Home,  11  Abb.  84 ;  19  How.  346 ;  Boy  v.  Thompeon,  1  Duer,  686).  The 
&ct  that  the  defendant  has  himself  noticed  the  cause  for  trial,  does  not  pre- 
clnde  him  from  making  the  motion  to  diamiiw.  (Id,)  But  the  motion  will  not 
be  granted  if  the  defendant  has  neglected  opporttmities  to  have  the  cause  tried, 
or  where  the  cause  is  of  an  equitable  nature  (Champion  v.  Webslery  15  Abb.  4). 

d.  If  after  issue  of  fiu^t  joined,  plamtiff  neglects  to  bring  the  case  to  trial,  the 
plainlifr  may  move  to  dismiss,  but  defendant  must  make  the  motion  pronnytly 
after  the  demult,  and  not  allow  a  drenit  to  intervene  before  movii^T  {dam- 
pion  T.  Webiter.  15  Abb.  5),  and  the  motion  nny  be  denied,  the  plauSiff  pt^j-  - 
ii^  the  costs  of  the  motion  and  stipulating  to  try  at  the  next  circalt,  or  plain- 
tiff may  be  excused  from  stipulating  and  from  costs,  on  showing  a  sufadent 
reason  for  not  proceeding  to  triaL    (Id.) 

e.  A  dismissal  of  the  complaint  for  not  proceeding  to  trial  cannot  be  taken 
after  Ihe  death  of  a  sole  plaintiff^  aithoac^4lie  defoimnt  hadno  notice  of  the 
death  (Jarvia y.  Ftkh,  UAbb.  46;  aiS  see  JBe^rsA^y. 23^(^,17  Abb. 86, 
note). 

RULE    28.    Issues  of/act^  haw  tried. 
Isanefl  «f  fact  to  be  tried  by  the  ooort,  jnay  be  tried  at  the  <}ireait  or 
apeeial  tetm. 

RULE  29.  In  what  cases  mqtieftt  may  he  taken. 
Inquests  may  be  taken  in  actions,  out  of  their  order  on  the*  calen- 
dar in  cases  in  which  they  were  heretofore  allowed  at  the  op^ttn^of 
the  court,  on  any  day  after  the  first  day  of  the  court,,  proyided  the 
intention  to  take  an  inquest  b  expressed  in  the  notioe  of  tvial,  and  a 
auffioient  affidavit  of  merits  shall  not  have  been  filedand  seryed. 

/.  In  the  case  of  BandaU  v.  Baab  (not  reported),  Mitchell,  J.,  at  special 
term  held  that  au  affidavit  of  merits  was  necessary  to  prevent  an  inquest  in 
An  action  to  recover  possession  of  real  property  (ejectment).  See  arUe^  p.  461 
etneq. 

g.  In  all  oases  susceptible  of  such  an  am)lloation,  the  rules  of  Hie  supreme 
court  relative  to  prooeediags  at  circuits,  niould  be  constroed  to  apply  equally 
to  the  trial  terms  of  the  superior  court  (Duer,  J.,  BmUh  v.  Bntimy  1  Duer, 
im)' 

RULE  30.  Examination  of  witnesses,  how  conducted. 
Time  for  summing  up. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side  shall 
examine  or  cross-examine  a  witness  and  one  counsel  ojuly  on  each 
aide  shall  sum  up  the  cause ;  and  during  such  examination  the  exam- 
ininrg  counsel  shall  stand ;  and  the  testimony,  if  taken  down  in  writ- 
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inr,  shiJl  be  written  by  some  person  «ther  than  the  examining  oonn- 
seT ;  but  the  justice  who  holds  the  court  may  otherwise  order,  or 
dispense  with  this  reqairement. 

So  counsel  shall  occupy  more  than  one  hour  in  summing  up,  un- 
less by  permission  of  the  court. 

KDXE  31.      Calling  Plmniiff.   Sicbmitting  to  nonsuit 
It  shall  not  be  necessary  to  call  the  plaintiff,  when  the  jury  return 
to  the  bar  to  deliver  their  verdict ;  and  the  plaintiff  shall  have  no 
right  to  submit  to  a  nonstlit,  after  the  jury  have  gone  from  the  bar  to 
consider  of  their  verdict. 

RULE  32.  Subm4Ming  to  nonsuit  or  dismissal  hefore 
referees.  Form  of  referees*  report.  Proceedings  on  references 
other  than  of  the  isstces.  ^ 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a  nonsuit 
or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or  his  complaint 
be  dismissed,  in  like  manner  as  upon  a  trial,  at  any  time  before  the 
cause  has  been  finally  submitted  to  the  referees  for  their  decision^ 
in  which  cabe  the  referee  shall  report  according  to  the  fact,  and 
judgment  may  thereupon  be  perfected  by  the  defendant. 

Upon  a  trial  by  referees,  they  shall,  in  their  decision  and  final  re- 
port, state  the  facts  found  by  them  and  their  conclusions  of  law  sep- 
arately ;  a  copy'  of  which  shall  be  served  with  notice  of  the  judgment ; 
and  the  time  within  which  exceptions  may  be  taken  to  the  report 
shall  be  computed  from  the  time  of  such  service. ' 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
upon  the  coming  in  of  the  I'eport  of  the  referee,  the  same  shall  be 
filed,  and  a  note  of  the  day  of  the  filing  shall  be  entered  by  the  clerk 
in  the  proper  book,  under  the  title  of  the  cause,  or  proceeding,  and 
the  said  report  shall  become  absolute,  and  stand  as  in  all  things  con- 
firmed, unless  excep^^ions  thereto  are  filed  and  served  within  eight 
days  after  service  of  notice  of  the  filing  of  the  same.  If  exceptions 
are  filed  and  served  within  such  time,  the  same  may  be  brought  to  a 
hearing  at  any  special  term  thereafter,  on  the  notice  of  any  party 
interested  therein. 

a.  The  attention  of  the  court  has  been  called  to  the  proper  construction  of 
the  82d  role,  in  regard  to  filing  reports  of  referees  other  than  for  the  trials  of 


I  have  consulted  with  some  of  my  brethren,  and  we  are  of  the  opinion, — 

1.  That  all  each  reports  mtist  be  filed,  and  a  note  of  the  day  of  filing  be 
made  by  the  clerk.  •  ■ 

2.  That  in  all  cases  where  any  of  the  defendants  appear  so  as  to  be  entitled 
to  notice,  such  report  cannot  be  confirmed  until  dght  days  after  service  of 
notice  of  filing  the  same. 

8.  That  all  the  parties  who  have  appeared  in  the  cause  or  proceeding,  may 
consent,  in  writing,  to  waive  the  delay  of  eight  days«  and  have  the  same  con- 
firmed at  once. 

4.  Tliat  in  cases  where  no  one  appears  for  the  defendant,  the  report  may  be 
presented  to  the  court  for  the  final  order  of  confirmation  and  Judgment  wtth- 
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out  waiting  eight  days  (Ssmwn  t.  MSKkgn,  not  reported ;  Ingraham,  J.,  10 
Nov.,  1858> 

a.  The  referee's  statement  of  his  condndona  of  fiust  and  law,  will  not  be 
accepted  by  the  court  of  appeals  aa  a  sobstitote  for  a  case  (iM)M0a  t.  .HMm, 
30  N.  Y.  519). 

RULE    33.      Isstiesj  how  settled.      Issues   on   qite^ums 
of  aduttery.    Motion  for  new  trial. 

In  cases  where  the  trial  of  issnes  of  fact  is  not  provided  for  in 
\  258  of  the  code,  if  either  party  shall  desire  a  trial  by  jury,  such  party 
shall,  within  ten  days  after  issue  joined,  give  notice  of  a  special  mo- 
tion  to  be  made  upon  the  pleadings,  that  the  whole  issue,  or  any 
specific  questions  of  fact  involved  therein,  be  tried  by  a  jury.  With 
the  notice  of  motion  shall  be  served  a  copy  of  the  questions  of  fiaet 
proposed  to  be  submitted  to  the  jury  for  trial,  and  in  proper  form 
to  be  incorporated  in  the  order :  and  the  court  or  judge  may  settle 
the  issues,  or  may  refer  it  to  a  referee  to  settle  the  issues.  Such 
issues  must  be  settled  in  the  form  prescribed  in  \  72  of  the  Code  of 
Procedure. 

In  all  actions  for  a  divorce,  when  issue  is  joined  by  the  pleadings, 
upon  the  questions  of  adultery,  such  issue  shall  not  be  tried  by  a 
jury  until  the  issue  to  be  tried  shall  be  settled  in  like  manner  as  in 
other  actions,  where  issues  arising  out  of  the  pleadings  are  re- 
quired to  be  settled. 

When  any  specific  questions  of  fact  involved  in  an  action,  or  any 
questions  of  fact  not  iput  in  issue,  is  ordered  to  be  tried  by  a  jury,  as 
a  substitute  for  a  feigned  issue,  and  has  been  tried,  or  a  reference 
other  than  of  the  whole  issue  has  been  ordered  under  \  271  of  the 
code  and  a  trial  had,  if  either  party  shall  desire  to  apply  for  a  new 
trial,  on  the  ground  of  any  error  of  the  judge  or  referee,  or  on  the 
ground  that  we  verdict  or  report  is  against  evidence  (except  when 
the  judge  directs  such  motion  to  be  made  upon  his  minutes,  at  the 
same  term  or  court  at  which  the  issues  are  tried), .  a  case  or  excep- 
tions shall  be  made,  or  a  case  containing  exceptions,  as  the  case  may 
require,  which  case  or  exceptions  shall  be  served  and  settled  in  tiie 
manner  prescribed  by  the  rules  of  the  court  for  the  settlement  of 
cases  and  exceptions  in  other  cases.  Such  motions  shall  be  made 
in  the  first  instance  at  special  term  ;  and  if  neither  party  moves  for 
a  new  trial  in  such  case,  they  shall  be  deemed  to  have  acquiesced  in 
the  decision  of  the  judge  or  referee,  and  the  verdict  of  the  jury  or 
report  of  the  referee ;  und  the  same  shall  not  be  questioned  upon 
the  final  hearing  of  the  cause  or  in  any  subsequent  proceeding 
therein. 

h.  Form  of  order  of  reference  to  settle  issues  of  fiict  preparatoiy  to  taking  tes- 
timony, MiaXeT  V.  Wilwn,  (1  Barb.  222).  In  this  case,  Edmonds,  J.,  settled  the 
following  order,  and  announced  it  as  the  proper  form  of  the  order  to  be  ento^ 

in  such  cases :-— On  reading  and  filing  the  affidavit  of ,  the  attorney  fi>r 

the  above  named  plaintiff  [or  defendant],  showing  that  this  cause  is  at  issue, 
and  is  in  readiness  to  take  testimony  therein,  and  proving  service  of  notice  of 

a  motion  to  settle  the  issues  of  fact  joined  therein,  and  on  hearing  Mr. ,  of 

counsel  for  the  phuntiff,  no  person  appearing  to  oppose,— is  is  ordered  that 
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the  issuoB  of  fltct  Joined  by  the  pleadings  pending  In  this  suit  between  the  re- 
ftpcx^ttre  parties  thereto  be  settled  pursnant  to  RiDe  88,  to  the  end  tliat  testl- 
tnoay  may  be  taken  thereon.    And  it  is  ilirther  ordered,  that  for  the  purpose 

of  settling  the  said  issaes,  the  pleadings  in  this  suit  be  referred  to  — ■ ,  afl 

'  refpree,  to  ascertain  and  settle  the  said  issues  in  the  form  of  interrogatories,  to 
'  be  answered  by  the  judgment  of  the  court  thereon,  wherein  shall  be  stated 
the  aeTeral  questions  of  &ct  to  be  passed  upon  the  names  of  the  parties  to 
each  iasue,  and  which  party  is  to  be  considered  as  holding  the  afflmatiye  on 
each  question  to  be  tried.  And  it  is  fUrther  ordered,  that  ^d  referee  do  sum- 
mon before  him,  on  such  reference,  all  the  parties  entitled  to  take  testimony 
in  the  cause ;  and  that  upon  the  coming  in  and  confirmation  of  his  report,  the 
testimony  to  be  taken  in  the  cause,  shall  be  directed  and  be  confined  to  the 
issues  thus  settled. 

a.  In  suits  for  divorce  on  the  ground  of  adultery,  feigned  issues  are  only  to 
be  made  up  for  the  trial  of  the  parts  contested  by  the  pleadings.  The  alliQga- 
tions  expressly  made  on  one  side  and  denied  on  the  other,  and  those  only,  are 
to  be  tried  (MorreU  y.  MorreU,  3  Barb.  236).  Acoordmriy,  held  that  where  the 
bill  contained  no  allegation  as  to  condonation  by  the  defendant  of  adulteries 
committed  by  the  plamtifiT,  an  issue  cannot  be  framed  directing  an  inquiry 
whether,  in  case  the  plaintiff  has  been  guilty  of  adultery  since  me  intermar- 
ria^  of  the  parties,  it  was  committed  without  the  procurement  or  conniyance 
of  me  defenoant  or  not,  or  had  been  forgiyen  by  her  or  not.  (Id,) 

b.  The  code  has  not  rendered  it  necessary  or  proper  that  in  actions  for 
(fivorce  the  question  of  alimony  should  be  sumnitted  to  the  jury.  The  amount 
of  alimony  and  the  proper  order  for  the  custody  and  maintenance  of  the  chil- 
dren, are  matters  for  the  consideration  of  the  court  Whether  in  an  action 
for  a  diyorce  the  court  might  not,  under  its  general  authority  to  propose 
questions  to  the  jury,  direct  them  to  find  specially  the  yalue  of  defendanVs 
property,  with  a  yiew  to  use  such  finding  as  one  of  the  elements  to  be  after* 
wards  considered,  in  connection  with  other  circumstances,  in  determining 
what  alimony  should  be  awarded  to  the  plaintiff,— query  ?  The  amount  <» 
alimony  to  be  awarded  upon  granting  a  divorce  is  within  the  sound  discretion 
of  the  court ;  and  alimony  may  be  made  to  conmience  ft'om  the  filing  of  the 
complaint  In  an  action  for  diyorce  on  the  ground  of  adultery,  the  defendant, 
after  verdict  against  him  upon  the  issue  of  criiYiinalty,  should  be  permitted  to 
produce  proofs ;  and  either  upon  a  reference  or  upon  a  hearing  before  the 
court,  should  be  allowed  to  show  such  facts  as  are  proper  to  be  considered  in 
<letermining  the  amount  of  alimony,  the  time  when  it  should  commence,  &c 
The  defendant  may  be  required  to  give  security  for  the  payment  of  alimony 
by  lien  on  his  real  estate.  A  wife  to  whom  a  divorce  a  vinculo  is  granted,  for 
the  adultery  of  her  husband,  is,  notwithstanding,  entitled  to  dower  upon  his 
death.  The  court  cannot  require  the  release  of  her  dowerright  as  a  condition 
of  granting  a  diyorce,  nor  impose  the  execution  of  such  a  release  upon  her 
peremptonly.  It  seems  that  the  award  of  alimony  is  subject  to  modification 
from  tune  to  time  as  may  be  just,  and  that  leave  should  be  given  in  the  decree 
to  apply  for  such  modification  as  the  changing  circumstances  of  the  parties 
may  render  just  (Forreai  v.  Ft^rrest,  8  Abb.  144 ;  and  see  25  N.  Y.  501). 

e.  In  an  action  by  a  husband  against  his  wife  for  a  divorce  on  the  ground  of 
adultery,  the  defendant  cannot  set  up  a  ^'  counter-claim  "  for  a  separation  on 
the  ground  of  cruel  and  inhuman  treatmentjOr  for  adultery  {Diddell  v.  Diddell^ 
^  Abb.  167 ;RF.K  v.  8,  K,  40  Barb.  9).  Where  on  motion  to  confirm  the 
report  of  a  referee  in  an  action  for  divorce  on  the  ground  of  adultery,  it  did 
not  appear  by  the  moving  papers  that  a  jury  trial  had  been  waived  and  con- 
sent to  the  reference  had  been  given  in  tormng  and./iM,  as  required  by  section 
266  of  the  oode,-^eld,  that  the  reference  was  irregular,  and  the  motion  must 
be  denied  (i>uid0«  v.  DidtM,  8  Abb.  167). 

d  In  an  action  for  a  divorce  on  the  ^und  of  adultery,  in  which  issues  are 
raised  by  the  pleadings  themselves,  it  is  now  not  necessary  to  frame,  issues  for 
jury  triad,  but  the  issues  joined  by  the  pleadings  may  be  tried ;  nnce  the 
amendment  in  1852  of  g  25^  of  the  code.  ^.  72,  which  provides  that  "  where  the 
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ppwer  DOW  exists  to  orcUr  a  feigned  issue,  Ac^  aa  order  for  the  trial  may  be 
made)  &c,"  can  have  no  implication  to  an  action  for  divorce  for  adultery,  in 
which  an  issue  of  fact  is  raised  by  the  pleadings  (Parhr  y.  Parker,  8  Abb. 
478 ;  see  16  How.  2S^    See,  however,  the  amendment  to  this  rule. 

a.  Where  the  drcomstanoet  of  the  case  require  it,  the  court  will  order  iasuea 
to  be  tried  by  a  jury  although  the  application  is  not  made  within  ten  days 
after  issue  is  Johied  ((Xark  y.  Braok$y  26  How.  385). 

b.  Upon  a  notice  of  motion  for  the  setUemerU  of  issues,  a  party  may  apptf  for 
an  atoard  of  issues  (Bailey  y.  Byder,  1  Barb.  74). 

e.  On  a  reference  to  ascertain  the  amount  to  be  allowed;  for  alimony  pen- 
dente kief  the  wife  need  not  prove  her  case,  and  proof  of  her  misoonouct  is 
admissible  only  to  show  that  it  was  so  glaring  that  no  aid  should  be  aSbrded 
her  {Fbteler  y.  Foteler,  4  Abb.  411). 

d<  After  a  decree  for  a  limited  divorce  in  a  court  of  a  foreign  State,  which 
remains  in  force,  tlie  plaintiff  in  that  action  cannot  maintain  an  action  for  an 
absolute  divorce  in  a  court  in  this  State  {Coddington  v.  Goddinffion^  10  Abb. 
450).  A  decree  for  divorce  in  a  foreign  State,  where  the  foreign  court  is  shown 
not  to  have  had  lurisdiction  of  the  defendant,  is  not  a  bar  to  an  action  for  a 
divorce  in  a  court  m  this  State  (McOiffert  v.  McQifert,  81  Barb.  69). 

e.  The  delay  of  a  wife  in  prosecuting  her  suit  is  a  ground  for  discontiauing 
her  allowance  (Fowler  v.  FMer,  4  Abb.  411). 

/.  Amount  of  alimony  may  be  altered,  and  as  to  the  rules  «>verning  in  fix- 
the  amount  see  Forreet  v.  Forrest  (5  Bosw.  672) ;  and  see  Forre^  v.  Fbrreti, 
(25  N.  Y.  501). 

g.  The  proceedings  on  a  reference  to  settle  the  amount  of  alimony  may  be 
reviewed  on  the  report  and  without  making  any  formal  case  (Forrest  v.  Forreet^ 
5  Bosw.  672) ;  and  so  of  a  report  of  the  amount  of  loss  in  an  action  on  a  policy 
of  insurance  (Bhlen  v.  Ruiger  Fire  Ins.  Co,,  2  Bosw.  482). 

K  Order  setting  aside  a  decree  of  divorce  taken  as  confessed  and  allowing 
alimony  is  not  appealable  to  the  court  of  appeals  (ChrpenUr'v.  Gmpenltr^ 
4  How.  18»). 

i.  Semble,  the  court  cannot  require  a  wife,  a  party  to  a  suit  foir  divorce  to 
accept  a  sum  in  gross  in  lieu  of  her  dower  right  (Orine  v.  Cboona,  86  Barton  410). 

RULE    34.      SetUmg  casSy  exeepUonSj  and  special  ver- 
ddcis. 

Whenever  it  shall  be  intended  to  move  for  a  new  triri  (ezoept  for 
irregularity,  surprise,  or  upon  the  minutes  of  the  jndge,)  or  to  review 
by  appeal,  or  otherwise,  a  trial  by  a  jury,  by  the  court,  or  by  referees, 
a  ease,  or  exceptions,  or  case  containing  exceptions,  as  may  be  pro- 
per and  the  party  may  elect,  shall  be  preparea  by  the  party  intend- 
ing to  make  the  motion,  or  to  review  the  trial,  and  a  copy  thereof 
shall  be  served  on  the  opposite  party  within  ten  days  after  the  trial 
if  by  a  jury,  or  after  written  notice  of  the  filing  of  the  decision  or  re- 
port if  the  trial  be  by  the  court  or  by  referees ;  and  the  party  served 
may  within  ten  days  thereafter  propose  amendments  thereto  and 
serve  a  copy  on  the  party  proposing  the  case  or  exceptions,  who 
may  then  within  four  days  thereafter  serve  the  opposite  party  with 
a  notice,  that  the  case  or  exceptions  with  the  proposed  amendmenta 
will  be  sabmttted  at » time  and  plaoe  to  be  specified  in  the  notice, 
to  the  justice  or  referee  before  whom  the  eanse  was  tried,  for  serttle* 
ment.  The  justice  or  referee  shall  thereupon  eorreot  •nd>isettid  the 
case,  as  he  shall  deem  to  consist  with  th«  truth  of  the  facts  The 
tibe  for  settling  the  case  must  be  specified  in  ^he  notice,  and  it  shall 
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not  b^  less  ^haii  four  nor  mote  than  twenty  days  after  seryice  of  ^^oh 
notipe.  The  li]i)es  of  the  ca^e  ;9lu^Il  he  ao  pi^mbered  that  ^^h  copy 
shall  correspond.    . 

Cases  reseired  for  argament,  and  special  verdicts,  shall  be  set- 
tled in  the  same  manner. 

a.  Wher^  an  exception  is  taken  at  the  trial,  the  painty  inay  make  a  caae  pre- 
senting such  exception  (Buffv.  BenntU,  2  Sand.  708). 

^.  Exceptions  ^1  only  lie  to  review  a  decision  made  at  the  trial  of  the 
cause;  and  if  it  be  sp  fr^ed  as  to  show  that  the  exception  was  taken  to  a 
question  in  banc  made  after  the  trial,  an  appellate  court  cannot  look  into  It 
(Onondaga  Qo.  Mut.  In$,  Oo.  v.  Minard,  2  Corns.  98). 

e.  Exceptions  should  give  a  plain  and  concise  statement  of  the  facts  out  of 
which  the  Questions  of  law  arise ;  and  the  evidence  should  not  be  set  forth  in 
detaokied  and  scattered  parcels  (Briee  v.  Bmeil,  8  Corns.  98). 

d.  The  practice  ofinaertingUieJudge's  charge  in  «v<#tua,  in  exceptions,  is 
improper  (BuUcel^  v.  KeteUas,  4  Sand.  450). 

e.  The  time  to  make  and  serve  exceptions  to  the  decision  of  the  relisrees,  or 
to  m^e  and  serve  a  case,  may  be  extended  either  by  order  of  the  court  or  by 
consent  of  the  adverse  party.  But  a  consent  lo  the  extension  of  the  time  to 
make  and  serve  a  case,  does  not  extend  the  time  to  except  to  the  decision 
(see,  ante,  page  487,  d).  Whether  or  not  the  court  will  permit  exceptions  to 
the  decision  to  be  filed  after  the  expiration  of  the  time  allowed  therefor,  is  a 
matter  resting  in  discretion ;  and  the  decision  on  an  application  to  file  excep- 
tions alter  the  time  therefor  has  elapsed,  is  not  the  subject  of  an  appeal  to  the 
court  of  appeals  (King  v.  Merchant^  Ejcchange  Oo.^  1  Selden,  547).  An  order 
for  time  to  make  a  case,  is  not  a  stay  of  proceedings  (Huffy.  Bennet^^2  Code 
Rep.  189). 

/.  An  application  for  a  re-settlement  of  a  case  must  be  made  to  a  justice  of 
the  supreme  court  at  special  term,  notwithstanding  an  appeal  is  pending  in 
th^  court  of  appeals ;  and  it  is  not  necessaiy  to  apply  first  to  the  court  of  ap- 
peals to  have  the  cause  remitted  to  the  supreme  court  before  making  such 
application  ( Wtibeck  v.  W^ine,  8  How.  433 ;  Lytlie  v.  Smffln,.\i  id.  250).  It  is 
too  late  after  the  decision  of  an  appeal,  to  move  for  a  re-settlement  of  the  case 
(Fish  V.  Woody  2  Abb.  419 ;  Pitch  v.  IMngsUm,  7  How.  410 ;  and  see  GatUn  v. 
CoU,  19  How.  82;  10  Abb.  387 ;  and  see  IT  How.  382), 

g.  The  court  refused  leave  to  present  a  case  and  amendments  for  settlement 
alter  an  unexcused  delay  of  eight  worths  ( WkHmg  v.  EmbaU,  6  Boaw.  690). 

h.  The  settlement  of  a  case  is  a  Judicial  not  a  ministerial  act  (Pifilden  v.  Lahen$y 
14  Abb.  48). 

•'.  Bemble,  if  on  the  settlement  of  a  case,  a  question  arises  whether  or  not  on 
the  reception  of  evidence  alter  an  objection  thereto,  the  objectlne  party  ex- 
cited and  the  testimony  on  that  question  is  equally  balanced,  the  party 
dafaning  the  exception  must  prevail  (Sanger  v.  VaUy  18  How.  500). 

j.  Where  the;)ndge  who  tries  a  ctfuse,  dies  before  the  settlement  of  a  case, 
the  case  may  be  settled  by  another  justice  of  the  court  (Morm  v.  Bvam, 
6  How.  445). 

RULE  85.  Que^  how  waived  and  when  deemed  set- 
tled. 

li  the  party  shall  omit  to  make  a  case  within  the  time  above  lim- 
ited, he  snail  be  deemed  to  have  waived  his  ri^t  thereto  ;  and  when 
a  case  is  made,  and  the  parties  shall  omit,  within  the  several  times 
aJtij^ye  limited,  the  one  party  to  propose  amendments,  and  the  other 
to  notify  an  appearaiMe  before  tne  justice  or  releree,  they  sh%U  te- 
55 
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speotiyelj  be  deemed,  the  former  to  have  agreed  to  the  caae  as  pro- 
posed«  and  the  latter  to  have  agreed  to  the  amendments  as  proposed. 

RULE  86.  Exceptions^  what  to  contain.  Amend- 
mentSj  how  to  he  marked, 

ExoeptioDs  shall  only  contain  so  much  of  the  evidenoe  as  may  be 
necessary  to  present  the  questions  of  law  upon  which  the  same  were 
taken  on  the  trial ;  and  it  shall  be  the  duty  of  the  jostioe,  upon  set- 
tlement, to  strike  out  all  the  evidence  and  other  matters  whicn  shall 
not  have  been  necessarily  inserted. 

Whenever  amendments  are  proposed  to  a  ease  or  exceptions,  the 
party  proposing  such  case  or  exceptions,  shall  before  subiditting  the 
same  to  the  judge  or  justice  for  setUement,  mark  upon  the  several 
amendments  his  proposed  allowance  or  disallowance  thereof. 

a.  The  office  of  an  exception  is  to  enable  the  judge  on  the  trial  to  know  and 
correct,  if  he  desires  it,  his  ruling  on  the  precise  point  complained  ot  An 
exception  to  the  *'  whole  charge,  containing  several  i>ropositions,  is  too  broad 
if  any  part  of  the  charge  is  right ;  and  the  addition  m.  the  exception,  *'  and 
each  part  of  it,*'  does  not  make  it  sufficiently  spedflc  {JonM  v.  (kgood,  3  Bel- 
den,  238 ;  GaldwOl  v.  Murphy,  1  Reman,  416 ;  Decker  v.  MaUkmM,  3  Eeman, 
818).  And  where  the  exception  is  so  vague  that  the  appellate  court  cannot 
determine  whether  it  is  to  the  award  of  jfudgment  or  to  the  manner  of  giving 
it,  it  will  be  disregarded  as  too  general  (Sands  v.  Ohureh^  3  Sdden,  847 ;  HufU 
V.  Maybee^  8  ib,  366) ;  and  an  exception  is  bad  for  want  of  particularity,  which 
says,  **  To  which  charge  the  defendant's  counsel  excepted  "  (Fikh  v.  Lmng- 
ston,  7  How.  410).  If  it  appear  each  request  or  offer  was  separately  passed 
upon  and  each  ruling  excepted  to,  it  is  sufficient  (DuneM  v.  Wilei^  1  Eeman, 

b.  A  stipulation  to  the  effect  that  the  finding  and  decision  of  the  Judge  in  a 
cause  tried  without  a  jury,  **  shall  be  considered  as  having  been  duly  except- 
ed to,''  will  not  be  regarded  as  equivalent  to  an  exception  {Stepheru  v.  Ay 
noids,  8  Selden,  454). 

e,  A  general  objection  to  the  admissibility  of  evidence^  is  sufficient  where 
the  objection  could  not  have  been  obviated  on  the  trial  (MerriU  v.  Seaman.  3 
Selden,  168) ;  but  a  party  is  not  at  liberty  to  start  a  question  on  a  motion  for 
a  new  trial,  or  in  a  court  of  review,  wmch,  had  it  been  mentioned  on  the 
trial,  might  have  received  a  satisfactory  answer  {Henry  v.  SaUna  Bank,  1  Ck)mB. 
87;  MMeU  v.  WTUie,  3  Keman,  443;  Bratm  v.  Oayuga  R  R  Ob.,  id.  486). 

d  After  argument  and  judgment,  it  is  too  late  to  alter  exceptions  in  Uie 
cause  (FUeh  v.  LiningsUm,  7  How.  410 ;  and  see  3  Abb.  419 ;  and  17  How.  888). 

e.  Exceptions  need  not  be  authenticated  by  the  signature  or  seal  <^  the 
judge  {ZabfiehU  v.  Smith,  1  Eeman,  480).  . 

f.  It  is  irregular  unless  by  leave  of  the  court  for  the  opposite  partv  instead 
of  submitting  amendments  to  the  case  served,  to  strike  out  the  whole  or  a 
large  portion  of  the  case  by  a  single  amendment  and  substitute  a  new  case 
drawn  by  \nm%Ai  (Stuart  v.  Binmy  8  Bosw.  657 ;  4  Bosw.  616). 

g.  Semble,  where  the  amendments  are  on  a  separate  paper,  each  place  or 
passage  where  the  amendments  are  proposed  to  be  made  or  inserted^  should 
be  distinctly  marked  on  the  case  submitted  (Stuart  v.  Binsse,  8  Bosw.  658 ; 
4  Bosw.  616). 

A.  Exceptions  taken  on  the  trial  but  not  noticed  on  the  argument  of  the 
appeal  may  be  deemed  abandoned  (Gumming$  v.  Morris,  8  Bosw.  560 ;  Flandsn 
V.  OroUus,  1  Duer,  309;  and  see  Broum  v.  CoUe,  1  E.  D.  Smith,  369). 

i.  It  is  too  late,  after  the  commencing  to  argue  the  appeal,  to  olject  thai  the 
case  has  not  been  settled  (Seeiey  v.  Chittenden,  4  How.  365). 
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BULE  37.  FUing  case  or  emoepUona.  Order  d&- 
daring  case  ctbandpned. 

Where  a  party  makes  a  case  or  exceptions,  he  shall  prooare  the 
same  to  be  filed  within  ten  days  after  the  same  shall  be  settled,  or  it 
shall  be  deemed  abandoned. 

And  on  filing  affidavit  that  snoh  case  or  exceptions  has  not  been 
filed,  and  showing  the  time  of  the  settlement  thereof,  and  that  more 
than  ten  days  has  elasped  from  the  time  of  such  settlement,  an  order 
of  course  may  be  entered,  declaring  the  same  abandoned,  and  die 
party  may  proceed  as  if  no  case  or  exceptions  had  been  made. 

a.  The  coort  may  order  exceptions  to  the  report  of  a  referee^  to  be  filed 
nunc  pro  twM.  after  the  ten  days  fixed  by  the  court  (SluMon  t.  Woo±  14  How. 
16;  AekY.lf.  T.  d  Idverpool  M(ul  Steamahip  a>.,8  Bosw.  822;  and  b&^  Bob- 
msem  y.  ffuditm  R  R  Co.,  8  Abb.  115). 

b.  The  moving  party  must,  within  ten  days  after  the  case  is  settled,  file  a 
copy  of  the  case  as  settled  and  the  original  papers  containing  the  case  and 
amendmrats  as  they  came  from  the  Judge  or  referee  (JParher  v.  Link,  26  How. 
875). 

c  Appeal  bannot  be  dismissed  for  Mlure  of  appellant  to  serve  a  case  and 
exceptions  (Rinkin  v.  Pine,  4  Abb.  809.    Query.) 

d.  After  a  case  has  been  settled  and  filed  it  may  be  taken  in  any  subsequent 
step  in  the  cause  as  prima  facid  evidence  of  the  fisMSts  therein  appearing  ( Vim 
Bergen  v.  AeJdee,  21  How.  814). 

EULE  38.  Statement  of  foots  on  appeal  to  the 
Court  of  Appeals. 

A  party  desiring  to  appeal  to  the  court  of  appeals,  in  an  action 
tried  by  the  court  or  referees,  may  have  the  facts  upon  which  the 
decision  of  the  general  term  was  based,  settled  for  the  purposes  of 
such  appeal ;  and  for  the  purpose  of  such  settlement  the  party  shall, 
within  twenty  days  after  notice  of  the  judgment,  propose  ana  serve 
upon  the  opposite  party  such  a  statement  of  the  facts  as  he  deems 
proper. 

The  party  upon  whom  such  statement  is  served  may,  within  twenty 
days  after  such  service,  prepare  such  amendments  to  the  statement 
■as  he  may  deem  proper,  which  amendments  shall  be  in  writing, 
and  served  on  the  moving  party.  The  party  preparing  the  original 
statement  may  give  eight  days'  notice  that  the  statements  and  amend- 
meuts  will  be  presented  for  settlement  to  the  justice  who  delivered 
the  opinion  in  the  case,  or  if  no  opinion  was  delivered,  to  the  pre- 
siding justice  of  the  court.  Such  justice  shall  settle  the  facts ;  and 
upon  the  statement,  as  settled  by  him,  he  shall  endorse  an  order  that 
the  statement  be  attached  to  the  judgment  roll. 

A  Where  this  rule  has  been  disr^^ed,  aemUe,  the  court  may  allow  the 
statement  to  be  made  nurn  pro  tune  (Smith  v.  Orant.  17  How.  888) 
See  ante,  §  888  and  Rule  84. 

EXILE  39.  Araumente  and  motions,  how  noHeedj  and 
defa/uHts  thereon.  Orders  to  show  oause,  when  gramied  and 
Jiow  retttmable,  A  stay  of  proceedings.  Irregularities  to  ie 
stated.    Judgtnent  in  divorce  cases. 

All  questions  for  argument,  and  all  motions,  shall  be  brought  be- 


Digitized  by 


Google 


868         '  RULES.  [39. 

fore  the  court  on  a  potice,  or,  when  a  notice  less  than  eight  ifi,Ys  is 
prescribed  by  the  judge  or  court  under  ^  402  of  the  code,  bj  an 
order  to  show  cause  ;  and  if  the  oppyosite  party  shall  not  appear  to 
oppose,  the  party  making  the  motion  or  obtaining  the  order,  shall  be 
entitled  to  the  rule  or  Judgment  moved  for,  on  proof  of  due  ser- 
▼ice  of  the  notice  or  order  and  paper  required  to  be  served  by  him, 
nnless  the  court  shall  otherwise  direct. 

Such  order  to  show  cause  shall  only  be  granted  when  a  special 
reason  for  a  notice  less  than  eight  days  appears  on  the  papers  pre- 
sented, and  the  party  shall,  in  his  affidavit,  state  the  present  condi- 
tion of  the  action,  and  whether  at  issue,  and  the  time  appointed  for 
holding  the  next  circuit  in  the  county  where  the  action  is  triable. 
The  order  shall  also  (except  in  the  first  judicial  district)  be  returnable 
only  before  the  judge  who  grants  it,  or  at  a  special  term  appointed 
to  be  held  in  the  district  in  which  such  judge  resides. 

No  order  served  after  the  action  shall  have  been  noticed  for  trial» 
if  served  within  ten  days  of  the  circuit,  shall  have  the  effect  to  stav 
the  proceedings  in  the  action  unless  made  at  the  circuit  >rhere  such 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to  hold 
miph  circuit. 

And  when  the  motion  is  for  irregularity,  the  notice  ot  or^er  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  tiie 
oonsent  of  the  adverse  party,  shall  not  extend  to  a  complaint  for  a 
divorce. 

Ow  On  a  motion  to  set  aside  proceedings  for  irregularity,  the  court  '^l  re- 
gard only  sudi  irregularities  as  are  pointed  out  by  the  papers  on  which  the 
motion  is  ftMpided  (Boaster  v.  Arnold^  9  How.  44S).  "  Where  iLere  are  severil 
g^unds  op  which  a  motion  may  b^  granted,  those  on  widch  the  moving  ni^ 
PAesms  to  rely  must  be  distiQctly  stated,  eiUier  in  the  notice  or  in  the  amoav^ 
that  accompany  it ;  and  to  tJ)A  srounds  thus  stated  the  party  will  be  confined 
upon  the  hearing.  I  consider  this  to  be  the  estaUished  practice ;  and  the  role 
is,  in  itself,  so  reasonable  and  just,  that  I  have  no  inclination  to  depart  from 
it''  (Dner,  J.,  Bawmam  v.  SM4on,  ^  ^and.  6(M;  and  see  Bar^  v.  Juonftr,  26 
Barb.  412) ;  and  in  Bounaank  r.  Bhd4ony  the  judge  added,  '*  If  th^i^  were  no 
other  grounds  for  the  denial  of  the  motion,  than  the  preliminary  omection 
Aat  the  grounds  of  the  motion  did  not  at)p€»r  on  the  motion  tMipers,  I  shoiild 
give  the  moving  party  leave  to  renew  the  motion  on  amended  papers." 

h.  The  notice  of  motion  in  the  case  does  not  spedfy  the  irregularity  oom- 
plained  of;  md  therefore  the  plamtiif  (the  moving  party)  cannot,  consistently 
with  the  settled  practice,  avail  himself  of  the  oJ^jectiapTQ  th^  p^intiff's  p^ 
ceedingfe  (Hochd  Y.Ward,  7  How.  416). 

e.  If  an  order  to  show  •cause  why  an  order  of  arrest  should  not  be  vacated 
on  the  ground  of  irregularity,  the  order  cannot  be  vacated  for  that  reason 
(Barker  v.  Oook,  40  Barb.  854). 

d.  It  seems  |x>  be  sufficient  if  thp  ground  of  irregularity  appcMCS  bj  ^e 
motion  papers  although  not  in  the  notice  (Bk^ke  v.  Z^,  tf  How.  10$). 

e.  Motion  to  set  aside  Judgment  for  a  defect  in  the  statepient  is  not  wi^iin 
the  rule  requiring  a  specification  of  the  irregularity  (»fiJhn«Mn*Mf  v.  Stdffertor^ 
8  Abb.  419). 

/.  Issuing  an  execution  in  violation  of  a  stay  of  proceedings  is  not  an 
iiregularity  merely,  within  this  rule  requiring  it  to  be  stated  in  the  notice  6f 
moUon  (Jackeon  v.  amiU\l^  Abb.  201:  see  MatomUr  y,  Maifar qf  jK.  xLl? 
Abb.  87, 48 ;  Lawrence  V.  J<me$,  15  Abb.  110).    Kor  is  a  motion  to  set  aside  a 
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Judgment  entered  upon  con&lidon.  for  a  defect  in  the  Htatement,  within  this 
rule  {WinnebrenTwr  v.  Bdgerton,  80  Ba^rb.  1K5).  Gases  within  the  rule  see  Fir- 
kiru  V.  Mead  (22  How.  470),  Sehner  v.  t^yrhes  (22  How.  477). 

a.  Where  a  motion  is  denied  because  the  ground  of  irregularity  was  noL 
stated  in  the  notice,  leave  may  be  given-  to  renew  the  motion  on  amendea 
papers  (Maeomber  v.  Mayor  of  N.  i.,  17  Abb.  87). 

b.  Where  no  irregularity  is  stated  in  the  notice  of  motion  and  the  motion  is 
denied,  on  appeal  firom  the  order  denying  such  order  nothing  aplpearing  to  the 
contrary  the  court  will  presume  the  motion  was  denied  because  the  motion 
papers  did  not  disclose  the  irregularity  complained  of  and  will  affirm  the 
order  (Lewis  v.  Graham,  16  Abb.  126 ;  and  see  Shipman  v.  Sfiafer,  14  Abb. 
4^). 

6.  An  order  to  show  cause  returnable  at  special  term,  must  be  granted  at 
special  term,  and  an  order  to  show  -cause  returnable  before  a  judge  out  of 
court,  must  be  made  by  the  Judge  before  whom  it  is  returnable  {Basbrouek  v. 
Mrich,  7  Abb.  76). 

See  note  to  §  402. 

d.  ^  The  notice  of  moti(»i  contains  no  notice  that  a  feigned  issue  woidd  be 
asked  for,  but  the  notice  does  state  *  that  they  will  ask  for  such  farther  or 
other  relief  as  the  court  may  grant'  Relief  has  sometimes  been  granted  on  a 
notice  as  general  as  this ;  but  I  am  inclined  to  believe  that  it  would  tend  to 
prevent  surprise,  if  the  court  would  not  listen  to  a  prayer  untfl  the  petitioner 
had  discovered  and  is  able  to  give  notice  of  what  he  wants  "  (Mann  v.  Brook$, 
7  How.  457). 

• 

RULE  40.  JShumerated motions.  Ifon-entmierated  motions. 
Contested  motions^  where  to  he  heard. 

Enumerated  motions  are,  motions  arising  on  special  verdict ; 
issues  of  law ;  oases  ;  exceptions  ;  aj>peals  from  orders  sustaining  ot 
overroHng  demurrers ;  acppeals  from  tin  inferior  oouti ;  and  appeals 
by  yirtne  of  f  348  of  the  code. 

Non-enumerated  motions  include  aU  other  questions  submitted  to 
the  court,  and  shall  be  heard  at  special  t^rm,  ezeept  when  otherwise 
directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing  at 
any  special  term  held  at  the  same  time  and  place  with  a  ctrouit,  ex- 
oept  in  actions  upon  the  calendar  for  trial  at  such  circuit,  aiMl  ill 
which  the  hearing  of  the  motion  is  necessary  to  the  disposal  of  the 
cause,  and  except  also  that,  in  counties  in  which  no  special  term  dis- 
tinct from  a  circuit  is  appointed  to  be  held,  motions  in  actions  tri- 
able in  any  such  conn  ty  may  be  noticed  and  brought  on  at  the  tiihe 
of  holding  the  oipcuit  and  special  term  in  the  coutty  in  which  such 
actions  are  triable. 

e.  **  A  motion  for  a  reference  in  an  action,  held  to  be  a  non-enumerated  mo- 
tion" (Contoay  v.  Hikhiru,  9  Barb.  886). 

/.  The  motion  for  a  new  trial  on  the  merits,  is  not  a  non-enumerated  motion 
{BOmoorth  v.  Gooding,  8  How.  4 ;  Van  Schaiek  v.  Winne,  ib.  7). 

g.  "An  appeal  from  an  order  appointing  an  administrator  is  a  calendar 
cause"  (Bfocleway  v.  Jemtt,  16  Barb.  598). 

A.  [An  appeal  from  an  order  pursuant  to  section  849  is  a  non-enumerated  mo- 
tion, and  on  such  an  appeal  the  court  does  not  require  the  papers  to  be  printed, 
but  each  member  of  the  court  should  be  fhmished  with  a  copy  of  the  papers 
on  wMch  the  appeal  is  founded,  and  such  copies  should,  to  facilitate  referencCi 
luive  the  folios  marked  in  the  margin.] 
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«.  In  the  superior  court  all  oueB  of  appeal  from  dedalofis  OTemding  or 
aDowing  demurrers  are  considered  ennmeimted  motioiis,  and  are  to  be  plao^ 
on  the  calendar  for  argument :  and  the  same  papers  are  to  be  printed,  served^ 
and  ftimished,  as  are  required  in  other  calendar  causes  ai  the  generU  term 
(BflynoJdiY.  Fnman,  4  ^d.  702). 

See  Code,  §^400,401. 

RULE  41.  FUmg  notes  of  issue.  General- term  calen- 
dar.   Date  cf  issue. 

Notes  of  issue  for  the  genend  term  shall  be  filed  eig^t  days  before 
the  commencement  of  the  court  at  which  the  causes  may  bo  uotieed. 
The  clerk  shall  prepare  a  calendar  for  the  general  term,  and  cauae 
the  same  to  be  printed  for  each  of  the  justices  holding  the  ooart. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of  the 
serrice  of  the  notice  of  appeal ;  and  other  cases  as  of  the  time  when 
the  question  tcTbe  reviewed  arose. 

See  15  How.ddS,  and  as  to  Kings  county.  Laws  1860,  dL  212). 

RULE  42.  Miumerated  motions^  how  noUoed.  Papers 
to  he  furnished.    And  by  whom. 

Bnnmerated  motions  shall  be  noticed  for  the  first  day  of  term  by 
either  party.  • 

The  papers  to  be  furnished  on  such  motions,  shall  be  a  copy  of  tiie 
pleiadings,  when  the  question  arises  on  the  pleadipgs,  or  any  part 
thereof,  or  of  such  parts  only  as  relate  to  the  question  raised  by  the 
demurrer,  a  copy  of  the  special  verdict,  return  or  other  papers  on 
which  the  question  arises  ;  and  the  party  whose  duty  it  is  to  furnish 
the  papers  shall  serve  a  copy  on  the  opposite  party,  except  upon  trial 
of  issues  at  law,  at  least  ei^t  days  berore  the  time  the  matter  may 
be  noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish  the 
p^)ers  shall  neglect  to  do  so,  the  opposite  party  shall  be  entitl  ed  to 
move,  on  afildavit  and  notice  of  motion,  that  Uie  cause  be  struck  from 
the  calendar  (whichever  party  may  have  noticed  it  for  argument),  and 
that  judgment  be  rendered  in  his  favor  ;  provided,  however,  that  in 
mortgage  and  partition  cases,  where  the  plaintiff's  rights  are  not  con- 
tested, no  copies  of  pleadings  need  be  furnished  to  the  court. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  question 
arises  on  special  verdict,  and  by  the  party  demurring  in  cases  of  de- 
murrer, and  in  all  oUier  cases  by  the  party  making  the  motion. 

h.  Where  the  party  whose  duty  It  Is  to  Aimish  the  papers  neglects  to  do  so, 
the  opposite  party  should  move  to  have  the  cause  struck  from  tiie  calendar; 
he  cannot  raise  the  objection  when  the  cause  is  called  to  be  heard.  "The 
cause  being  on  the  calendar,  and  moved  to  be  brought  on  to  hearing  on  notice 
duly  served  on  the  opposite  party,  the  court  will  not  hear  an  objection  to  the 
regularity  of  the  proceedings  in  that  stage  of  the  cause.  If  irregularly  noticed 
and  placed  on  the  calendar,  the  party  objecting  has  a  right  to  move  to  strike 
the  cause  therefrom ;  and  then  all  the  fiicts  wiB  appear,  enabling  the  court  to 
decide  understandingly.  The  object  of  the  court  is  to  av<»d  discussions  as  to 
the  regularity  of  the  proceeding  when  the  cause  is  called.  The  decinon  in  1(^ 
Johns.  2,  proceeds  upon  this  prmciple,  and  the  case  in  6  Cow.  609,  is  not  at 
variance  with  it "  (Sutherland,  J.,  Tawnmnd  v.  Whmlar,  4  Wend.  197). 
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0.  On  so  uppml  fWm  an  .ord6r  itrlkliiff  ool  lo  amwer  as  ttrolmu,  bdd 
that  no  copies  of  papers  need  bo  Amiahea  the  respondent  {GalU  y.  Firu^,  24 
How.  193). 

EULE  43.  Peepers  to  be  fumiahed  on  cMj^pealy  and  by 
whom,  Tobeprinim.  Points  to  be  served.  Strimng  cavsefrom 
ccdenda/r.  Cases  under  %  372. 

When  an  appeal  is  noticed  for  a  general  term,  in  cases  embraced 
in  chapter  8  of  title  11  of  Uie  code,  and  of  \  348  of  the  code,  the  ap- 
pellant shall  fiimish  the  papers  for  the  court,  which  consist  of  a  copy 
of  Uie  judgment  roll,  together  with  a  case,  stating  the  time  of  the* 
commencement  of  the  suit,  and  of  the  service  of  the  respective  plead* 
ings,  the  names  of  the  original  parties  in  full,  the  change  of  parties,  if 
any  has  taken  place  pending  the  suit,  to  which  shall  be  added  the 
opinion  of  the  court  below,  or  an  affidavit  that  no  opiifion  in  writing 
was  given,  or  if  given,  that  a  copy  could  not  be  procured.  At  the 
oommenoement  of  the  argument  the  appellant 'shall  furnish  a  print- 
ed copy  of  the  papers  to  each  of  the  juc^s,  together'  wiUi  a  printed 
copy  of  the  points  on  which  he  intends  to  rely,  wiUi  a  reference  to 
the  authorities  which  he  intends  to  cite  ;  and  he  shall  also  deliver  to 
the  attorney  of  the  adverse  party,  at  least  eight  days  before  the  first 
day  of  the  term,  three  pritfted  copies  of  the  said  papers.  And  at  the 
commencement  of  the  argument,  each  party  shall  serve  upou  his  ad- 
versary a  printed  copy  of  his  points  and  authorities  on  which  he  in- 
tends to  rely.  In  case  the  appellant  neglects  so  to  furnish  to  Uie 
adverse  party  Uie  said  number  of  copies  of  the  papers,  the  latter 
shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion,  for  the 
earliest  practicable  day  in  term  for  hearing  non-enumerated  motions, 
that  the  cause  be  stricKen  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  judgment  be  rendered  in  his 
favor. 

When  a  case  is  agreed  upon  by  the  parties,  according  to  \  372  of 
the  code,  the  plaintiff  shall  furnish  the  necessary  papers  for  argument, 
duly  printed  as  in  cases  of  appeal. 

RULE  44.  Appeal  from  surrogate's  decision.  Petition. 
Answer  to  jpetition.  Order  to  ansTcer  *petUion.  Ouardiauy  ad' 
liiemy  how  appointed.  Order  to  deliver  copy  petition.  Appel- 
lant to  furnish  papers. 

On  an  appeal  to  this  court  from  the  order,  sentence,  or  decree  of 
a  surrogate's  court,  the  party  appealing  shall  file  a  petition  of  appeal, 
addressed  to  thip  court,  wiUi  the  clerk  of  the  county  in  whicn  the 
order,  sentence,  or  decree  appealed  from  was  made,  within  fifteen 
days  after  the  appeal  is  entered  in  the  court  below,  or  the  appeal 
shall  be  considered  as  waived  ;  and  any  party  interested  in  the  pro- 
ceedings in  the  court  below  may  thereupon  apply  to  this  court,  ez 
parte,  to  dismiss  the  appeal  with  costs.  The  petition  of  appeal  shall 
briefly  state  the  general  nature  of  the  proceedings,  and  of  the  sen- 
tence, order,  or  decree  appealed  from,  and  shall  specify  the  part  or 
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parts  thereof' oompUined  of  as  erroneoiu;  eide^t  #U^  tiKe  #li61e 
sentenoe,  order,  or  decree  is  alleged  to  be  erroneous,  in  whioh  case 
it  shall  be  sufficient  to  state  that  the  same  and  every  part  thereof  is 
erroneous.  And  where  the  appeal  is  from  a  sentence  or  decree  on 
the  settlement  of  the  accounts  of  an  executor,  administrator  dr  guar- 
dian, if  the  appellant  wishes  to  review  the  decision  as  to  the  dlow- 
ance  or  rejection  of  any  particular  items  of  the  account,  such  Heiiui 
shall  be  specified  in  the  petition  of  appeal ;  or  the  albwance  or  dis- 
allowance of  any  such  items  shall  not  be  considered  a  sttfficfent 
ground  for  reversing  or  modifying  the  sentence  or  decree  Appealed 
from.  The  respondent,  in  his  ans#er  to  the  petitiott  of  api^ed  in 
such  cases,  may  also  specify  any  items  in  the  account,  as  to  whiA  he 
supposes  the  sentence  or  decree  is  erroneous  as  against  hiih  and  iti 
favor  of  the  appellant:  And  upon  the  hearing  of  the  putrtiei  iip<yn 
Such  appeal,  the  sentence  or  decree  mtky  be  modified  as  to  tthf  such 
items,  in  the  same  manner  as  if  a  cross-appeal  had  beto  brbf^fit  bjr 
such  respondents  The  appellant  may  havd  an  otrd^'  of  coui^i^',  Aat 
the  respondent  in  the  p6titk>A  of  appeal  aiis^er  the  saitif^  W?&tn 
twenty  days  after  the  service  of  a  copy  of  the  petition  of  ippM  tnd 
notice  of  the  order,  or  that  the  appenknt  be  heard  ex  pdrie,  AKd 
where  the  respondent  is  an  adult,  upon  filing  aif  affidavit  6f  su6h  ser- 
vice upon  the  attoi^ney  of  the  respondent,  if  be  has  appearc^d  eitKer 
in  this  court,  or  in  the  court  below  by  an  attorney  of  this  court,  or 
upon  the  surrogate  if  he  has  not  appeared  by  such  attorney,  and  tiiat 
no  answer  to  the  petition  of  appeal  has  been  received,  the  appellant 
may  have  an  order  of  course  that  the  appeal  be  heib*d  ex  parU  as 

r'nst  such  respondent.  Where  the  respondent  is  a  niinor,  if  he 
)  not  procure  a  guardian  ad  litem^  upon  the  appeiA,  io  b^  appoint- 
ed within  twenty  days  after  the  filing  of  the  petition  of  appeal,  the 
appellant  may  apply  to  a  justice  of  this  court,  ex  parte,  for  the  ap- 
pointment of  such  guardian.  And  if  the  minor  has  appeared  by  his 
guardian  ad  litem  in  this  court,  the  appellant  may  have  at  cftdeif  of 
course  that  the  guardian  ad  litem  of  the  respondent  atifswer  the  pe- 
tition of  appeal  within  twenty  days  after  servioo  of  a  c6py  thereof 
and  notice  of  the  order,  or  that  an  attachment  issue  against  such 
gnafdiati.  When  a  petition  of  appeid  is  ftled,  if  it  has  nbt  been 
served  oH  the  inverse  party,  the  respondent  may  have  an  order  of 
oovrs^,  that  the  appellant  deliver  a  copy  of  the  petition  of  appeal  to 
the  attorney,  or  to  the  guardian  ad  litem  of  the  respondent,  within 
ten  days  after  the  service  of  notioe  of  such  order,  or  that  the  appeal 
be  dismissed  ;  and  if  the  same  is  not  delivered  within  the  time  lim- 
ited by  such  order,  the  respondent,  upon  due  notioe  to  the  adverse 
party,  may  apply  at  a  special  term  to  dismiss  the  appeal  with  costs 
Upon  the  hearing  of  any  such  appeal  as  is  referred  to  in  this  rule,  it 
shall  be  the  duty  of  the  appellant  to  furnish  the  court  with  a  copy 
of  the  petition  of  appeal,  and  of  the  answer  thereto,  if  an  answer  has 
been  received,  and  a  copy  of  the  proceedings  helow,  including  a  copy 
of  the  appeal  as  entered. 

a.  Appeals  fix>m  surrogate's  decrees  pending  before  circuit  judges  on  the 
first  Monday  of  July,  1847,  were  8peoiafproeeeaing$f  and  were  not  transferred 
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to  the  SQpreme  court,  either  by  the  constitution  or  the  Judiciarv  act ;  but  they 
might  be  transferred  by  special  order  of  the  court  (BtUler  v.  Benson^  1  Barb. 

a.  The  decree  of  a  surrogate  admitting  a  will  to  probate,  not  appealed  &om, 
is  conclusive,  and  cannot  be  reviewed  collaterally  {MU  v.  Burger,  10  How. 
264 ;  and  see  MarreU  v.  Denniaon,  8  Abb.  401). 

b.  Appeals  from  surrogates*  courts  are  governed  by  the  law  in  force  prior  to 
the  Code  (Broekwa/y  v.  ^weU,  16  Barb.  690). 

c.  Who  may  appeal — It  seems  that  any  person  cited  before  the  strrrogate, 
and  who  is  or  may  be  in  any  way  interested  as  heir,  next  of  kin,  devisee  or 
legatee,  may  appc^  {Be  Sherman^  16  Abb.  397,  note). 

d  From  an  order  of  a  surrogate  appointing  an  administrator,  separate  ap- 
peals should  not  be  brought  by  parties  opposing  such  appointment,  as  next  of 
kin,  whose  interests  and  rights  are  the  same  {Brockway  v.  Jemtt,  16  Barb.  590). 

e.  PartiM  to  the  appeal — ^The  heirs-at-law,  next  of  kin,  and  l^atees  of  a 
deeod«it  are  necesBaiy  parties  to  an  appeal  from  an  order  admitting  a  will  to 
probate  {QUnsm  v.  Qhnan,  85  Barb.  591). 

/  Upon  an  appeal  from-an  order  or  decree  of  a  surrogate,  an  persons  to  whom 
sums  are  awaited  by  the  surrogate,  and  who  are  therefore  .interested  in  sus- 
tafninff  his  de<)ree,  should  be  made  parties  respondent  in  the  petition  of  ap- 
p^l,  althoti^  tb^  were  not  parties  to  ^e  proceedings  before  the  surrogate 
(fTtaejexu  v.  SmWi,  26  Bart).  816). 

g.  yrheta  there  is  a  defect  of  parties,  if  no  motion  is  made  to  stay  or  dismiss 
the  appeal  on  that  ground,  and  the  omitted  parties  have  neither  taken  an  ap- 
p^I  themselves,  nor  applied  to  be  made  parties,  the  appellate  court  cannot 
reverse  the  decree  appealed  from,  although  they  may  deem  it  erroneous 
(Brown  v.  Eujl'M,  84  Barb.  594). 

A.  Prbceedings  on  death  of  the  appellant  (Bemoiek  v.  Ooop&r,  10  Paige,  804). 

i  If  any  of  the  respondents  are  infants,  a  guardian  ad  litem  must  be  ap- 
pointed, and  the  order  to  show  cause  varied  accordingly  (Bentoiek  v.  Cooper, 
10  Paige,  804). 

j.  Bfl^  of  appeaL — The  eflTect  of  an  appeal  is  to  stay  all  proceedings  be- 
tm  the  surrogate  pending  the  appeal  {HiekB  v.  Hicks,  12  Barb.  822 ;  Newhoum 
V.  Gale,  5  Surrogates*  Rep.  218). 

is.  Dme  for  apt>eallng. — An  appeal  from  a  decision  of  a  sni4*ogate  confirm- 
ing the  probate  of  a  will,  must  be  brought  within  thirty  days  attS-  the  making 
the  decree  (WOUanuY.  Fitch,  15  Barb.  654). 

I  Before  the  code,  if  the  appeal  tiras  not  taken  within  the  time  Hmit^  bV 
statute  (2  R.  8.  608  to  611),  the  right  of  appeal  was  16st  {Branson  v.  Ward,  3 
Paige,  189).    It  is  presumed  the  law  is  stftl  the  same. 

m.  PMtton  of  appbaL — The  petition  of  appeal  should  name  the  persons 
iiitetided  to  be  made  respondents,  and  should  pray  that  they  answer  the  peti- 
tion {Kellett  V.  Balhbun,  4  Paige,  102).  It  should  be  entitled  in  the  afpeAl 
(Gardner  v.  Chxrdner,  5  Paige,  170) ;  and  all  parties  to  the  proceeding  before 
the  surrogate,  interestbtig  in  sustinning  or  defeating  the  dteree  oppe^ued  from, 
should  be  made  parties  to  the  appeal  {Oilekriet  v.  Bea,  9  Paige,  66 ;  Smffern  v. 
Laterence,  4  How.  129;  2  Code  Rep.  ^);  and  a  party  so  affected  by  the  ap- 
peal, but  no^  a  party  thereto,  may  have  the  same  so  modified  as  not  to  preju- 
dice his  rights  (Gardner  v.  Gardner,  5  Pai^e,  170),  On  the  final  accountuig  of 
an  executor,  he  should  name  the  persons  intended  to  be  made  respondents, 
and  who  are  called  upofi  to  aiiSwer  {JSrown  v.  Shans,  84  Barb.  694) 

n.  A  petliion  of  appeal  from  a  decree  of  a  surrogate  aasuhiing  to  settle  the 
accounts  of  a  guardian  on  an  application  by  him  in  his  character  of  adminis^ 
trator,  need  not  specify  the  items  of  the  accounts  (Bajiks  v.  Taylor.  10  Abb.  199). 

o.  Ad&^dbi^  i'MtiBotL— The  court  may  allow  a  petition  of  appeal  to  be 
amendC'd  to  bring  in  additional  parties  {Giman  v.  Giman,  85  Bai'b.  591). 

p.  I'iling  Peuiioil— The  court  may  extend  the  time  to  file  thfc  petition  ot 
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appeftl (SaUejf  y.  Van  Amringe,' 4  Paige, 379,  St^em  ▼.  Xoimvum,  4  Hoir. 
1^;  2  bode  Rep.  e9). 

a.  CompaUlDg  murogata  to  make  a  retmiL— A  surrogate  wiU  be  com- 
pelled to  make  a  return  to  an  appeal  within  a  reasonable  time  (no  time  being 
fixed  by  statute  or  mle),  by  an  order  of  the  court,  on  pain  <^  atttchment 
(Oardner  y.  Brawn,  5  How.  851).  An  objection  that  his  fees  have  not  been 
paid,  is  of  no  avail  where  it  appears  they  were  ofFiered  to  be  paid  when  ascer- 
tained,   (lb.) 

b.  BxtencUng  time  to  proonre  retom. — ^Where  tlia  ai^Mllant  could  not 
obtain  tlie  return,  nor  take  any  steps  to  procure  it,  nor  compel  Uie  return,  the 
court  will  allow  him  fturther  time  to  precure  the  return  {OiSnan  y.  Oiknan,  85 
Barb.  591). 

c  Motion  to  dimiaa  appeal— Where  an  appeal  \b  taken  from  an  ord^ 
of  the  surrogate,  and  the  petition  of  appeal  is  filed  y^thin  the  time  prescribed 
by  the  rules  of  court,  an  application  to  the  court  under  the  rule  to  dismiss  the 
ai^[>eal,  by  a  party  whose  interest  is  affected  by  the  appeal,  but  who  has  not 
been  made  a  party  to  the  petition  of  appeal,  must  be  nuide  upon  notice.  That 
rule  only  authorizes  an  ez-parte  application  to  be  made  to  dismiss,  where  the 
petition  of  appeal  has  not  been  filed  in  time ;  not  where  any  of  the  proper 
rartiea  have  been  omitted  in  the  petition  (8uff&m  y.  Lawrence,  4  How.  139 ;  3 
Code  Rep.  69). 

d.  Appeal,  where  heard.— An  appeal  from  a  surrogate's  oider  admitting  or 
refiising  to  admit  a  yrill  to  probate,  should  in  the  first  instance  be  heard  at 
general  term  (WaUs  y.  Aikin,  4  How.  489;  see  Brochoay  y.  Jmoett,  16  Bazb. 
590).  In  Wmmr  y.  Maitvin  (7  How.  183;  8.  C,  14  Barb.  876),  it  was  held  Oiat 
appeals  from  all  decrees  or  sentences  of  surrogates  should  be  first  heard  at 
general  term.  In  that  case,  howeyer,  the  court  (Wright,  J.),  at  the  request  of 
both  parties,  heard  the  appeal  at  special  term. 

e.  Papera  to-  be  lontiahed  to  the  oourt — Upon  an  appeal  from  a  surro- 
gate's decree,  the  papers  necessary  to  be  furnish^  to  the  court  are,  the  copy 
of  the  surrogate's  return,  copies  of  the  petition  of  appeal  and  answer,  and  a 
copy  of  the  points  (Haltey  y.  Van  Amringe,  6  Paige,  12). 

/.  Prooeedinga  on  appeal— Upon  an  appeal  from  the  decree  of  a  surro- 
gate on  an  application  for  letters  of  administration,  tiie  supreme  court  is  to 
reyiew  the  determiuaticm  upon  the  probfs  before  the  surrogate.  It  cannot 
receiye  fiirther  eyidence  nor  award  an  issue  to  be  tried  by  jury  at  circuit  Tt» 
power  of  the  supreme  oourt  to  award  an  issue  is  confined,  it  seems,  to  appeals 
from  decisions  admitting  or  refusing  to  admit  a  will  to  record  or  pntete 
(Dewn  y.  PiUMn,  26  N.  Y.  441). 

g.  On  the  reyersal  of  a  surrogate's  decree  admitting  an  instrument  to  record 
and  probate  as  a  will,  may  the  oourt  acy  udge  the  instrument  yoid,  or  must  the 
judgment  be  simply  of  reyersal  ?  (Mead  y.  jfead,  11  Barb.  661.) 

A  On  appeal  ttom  a  final  decree  of  a  surrogate,  the  supreme  court  may  re- 
ceiye newly  diaooyered  eyidence  in  addition  to  the  eyidence  which  was  before 
the  surrogate  ((kn^oU^i  appeai,  9  Abb.  893). 

>.  Where  an  objection  to  the  competency  of  a  witness  examined  before  a 
surrogate  is  not  ndaed  there,  it  will  be  deemed  to  haye  been  waiyad,  and  can- 
not be  raised  on  appeal  (Mcthnaugh  y.  LcmghUn,  20  Barb.  288). 

J,  Where  there  is  a  doubtful  question  of  fSact,  the  court  will  reyerse  the  sur- 
rogate's decree,  and  order  issues  to  be  tried  by  a  jury  (Piatchmi.  y.  Devin,  8T 
Bart).  480). 

k.  Where  the  decision  of  a  surrogate  admitting  a  will  to  probate,  has  on 
appeal  been  reyersed  on  the  ground  that  the  eyioence  before  him  was  insuffi- 
cient, he  may  try  the  question  as  to  the  yalidity  of  the  will  a  second  time 
(ifMdy.  Jftod,  18  Bart),  578). 

I  Where  on  an  appeal  from  the  decision  of  a  surrogate  refhsing  to  admit  a 
will  to  probate,  the  decision  was  reyersed  (by  the  circuit  judge),  and  a  feigned 
issue  ordered,  upon  which  issue  the  appdlant  obtained  a  yeraict  by  d^iult^ 
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hM  that  a  rnoUon  to  lel  tilde  soch  TerdUct  mutt  be  made  before  the  surro- 
gfUe  (B$  Hieki,  4  How.  810). 

a.  Coati.— The  coets  of  an  appeal  from  a  aurrogate't  court  are  regulated  by 
the  code  (see  %  818). 

^  h.  Where  seToral  parties  to  a  proceeding  before  a  sorrogate,  appeal  by  dif- 
ferent attorneys  who  are  partners,  they  are  entitled  to  only  a  single  bill  of 
costs ;  and  the  fiict  that  the  appellate  coort  decides  in  each  wpeaT  that  the 
order  appealed  firom  be  rerersed  with  costs,  will  not  prevent  the  application 
of  this  role  {Broekutay  y.  JmoM,  16  Barb.  590). 

c  The  compensation  for  the  printed  papers  fhmished  the  court,  is  limited 
to  the  disbursement  for  the  printhig.    {lb,) 

d.  Where  on  an  appeal  from  a  dedsion  of  a  surrogate  the  dedsion  is  affirmed 
by  the  supreme  court,  and  on  appeal  x6  the  court  of  appeals  both  decisions 
are  reversed  **  without  costs,"  the  appellant  is  not  entitlod  to  costs  in  either 
court  (MaegregarY,  BueR,  17  Abb.  82). 

e.  Costs  in  surrogates*  courts  are  to  be  taxed  according  to  the  common  pleas 
fee  biU  of  1887  (Lee  v.  Lee,  16  Abb.  127). 

/.  The  surrogate,  hi  proceedings  before  him,  may  award  costs  to  be  taxed, 
but  he  has  no  power  to  make  an  arbitrary  allowance  for  counsel  fees,  and  such 
counsel  fees  as  may  be  taxable  are  to  be  allowed  to  the  party  and  not  to  his 
counsel  (Decin  v.  Patelun,  26  N.  T.  441 ;  see  Xm  v.  Lee,  89  Barb.  172 ;  and 
Laws  1868,  p.  608,  §  8). 

ff.  The  decision  of  a  surrogate  awarding  costs  on  the  final  settlement  of  the 
accounts  of  admhiistrators,  may  be  reviewed  on  appeal  (WHeox  v.  Smith,  26 
Barb.  817). 

h.  Appeal  to  oourt  of  iqipeala.— A  Judgment  of  the  supreme  court  affirm- 
ing an  order  of  a  surrogate  denying  a  motion  for  leave  to  discontinue  pro- 
ctiedings  for  accounting  by  a  guardian  and  directing  the  proofe  to  be  closed,  is 
not  i^pe^ble  to  the  court  of  appeals  (Tampkins  v.  SemUee,  7  How.  194). 

i  An  order  of  the  supreme  court  reversing  a  final  decree  of  a  surrogate  in 
a  proceeding  for  an  account  and  directhig  the  proceedings  to  be  remitted  to 
the  surrogate  with  instructions,  &c.,  is  appealable  to  ue  court  of  appeals 
{Wagener  y.  Beiley,  4  How.  195 ;  so  is  an  order  reversinff  a  surrojntte's  decree 
adndttbig  a  will  to  probate  for  error,  in  hiw  (Talboi  y.  2b^  28  K  T.  17). 

J,  A  Judgment  of  the  supreme  court  reversing  an  order  of  a  surrogate  wUh 
eatUy  is  not  app^able  to  the  court  of  appeals  unto  the  amount  of  costs  are 
entered  in  the  Judgment  and  the  Judgment  roll  is  filed  (MeMahon  v.  Harrison^ 
5  How.  860). 

See  ante,  p.  668,  g. 

See  note  to  section  818  of  the  code. 

RULE.  45.     Points  on  motions.    IHs&iission  on  foots. 

In  all  enumerated  motions,  each  party  shall  briefly  state  upon  his 
printed  points,  the  leading  fiM3ts  which  he  deems  established,  with 
a  reference  to  the  folios  where  the  evidence  of  such  foots  may  be 
found  ;  and  the  court  will  not  hear  an  extended  discussion  on  a  mere 
question  of  foot. 

BIJLE  46.     Cases,  points,  So.,  how  printed. 

The  cases  and  points,  and  all  other  papers  famished  to  this  court 
at  a  general  term  in  calendar  causes,  shall  be  printed  on  white  writ- 
ing paper,  with  a  margin  on  the  outer  edge  of  tibe  loaf,  not  less  than 
one  ana  a  half  inch  wide.  The  printed  paffe,  exclusive  of  any  mar- 
ffinal  note  or  reforenoe,  shall  be  seven  inches  long  and  three  and  a 
half  inches  wide.  The  folio,  numbering  from  the  commencement  to 
the  end  of  the  papers,  shall  be  printed  on  the  outer  margin  of  the  page. 
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a.  The  expense  of  printing  is  a  disburaement  (16  Barb.  590). 

RULE  47.     Certiorari^  when  heard. 

Erdrj  esse  on  centrorari  to  subordinate  donrts,  tribtitiab,  or  migU- 
trates,  may  be  brddght  to  a  hearing  by  eitbei  party,  upoti  tUe  oAud 
notice  of  a^fl;Qm6nt ;  and  shall  be  entitled  to  preference  on  the  morn- 
ing of  any  day  daring  the  first  week  of  term. 

RULE  48.     Nonrenumerated  motions,  hearing  of. 

Non-entuner&ted  motions  made, in  term  time,  at  a  general  term,  Will 
be  beard  on  the  first  day,  and  Thursday  of  the  first  week,  and  Fridny 
of  the  second  week,  of  tne  term,  immeoiaitely  after  the  opening  ai  the 
court  on  that  day.  Except  in  the  first  judicial  district,  a  party 
attending  pursuant  to  notice,  to  oppose  a  non-eihimerated  motaon,  if 
the  same  shall  not  be  made  on  the  day  for  which  it  is  noticed,  viMf,  at 
the  close  of  that  order  of  business,  take  «  rule  against  the  psrty  giv- 
ing the  notice,  for  costs  for  attending  to  oppose. 

Motions  in  criminal  cases  may  be  heard  on  any  day  m  term. 

6.  A  criminal  case  cannot  be  mored  out  of  its  order  on  the  calendar  l^  the 
defendant,  nnlem  the  notice  of  argument  states  his  intention  of  bringing  it  on 
out  o(  its  order  {Barren  y.  The  PSopU,  1  Barb.  180).  Does' the  rule  giye  either 
party  the  right  to  moye  the  case  out  of  its  order,  or  does  it  apply  to  the  coun- 
sel for  the  people  only  ?  (lb.;  see  Laws  1858,  ch.  87). 

c.  Actions  in  which  executors  or  administrators  are  sole  plaintift  or  sole 
defendants,  haye  a  preference  in  the  supreme  court  at  general  term,  and  u>- 
peids  which  prevent  the  issuing  of  letters  testamentary  or  of  general  admims- 
tration  have  a  preference  in  the  supreme  court  oyer  all  actions  except  crimmil 
cases,  and  may  be  moved  out  of  their  order  accordingly  (Laws  18K, 
ch.  loT). 

RULE  49.     Non-ennmeraied  motions^  how  noticed. 

Non^emnnerated  motions,  except  in  the  first  district,  lAall  be  dd- 
ticed  for  the  first  day  of  the  term  or  sitting  of  the  oourt,  aooompiiiiied 
with  copies  of  the  affidavits  and  papers  on  which  the  sanie  ^hall  be 
made ;  and  the  notice  shall  not  be  for  a  later  day,  unless  suftcient 
cause  be  shown  [and  contained  in  the  affidavits  served]  for  not  gtring 
notice  for  the  first  day. 

d.  Rule  8^  of  suprenie  cotirt  rules,  requires  hon-ehumerated  motions,  excepi 
in  the  fifst  distHct,  to  be  noticed  f6r  th^  first  day  of  th^  tenh  or  sitting,  unlen 
sufficient  cause  sliaU  be  shown  for  the  omiflsion ;  ahd  then  a  motion  may  M 
noticed  for  a  day  in  term  special,  other  than  the  first,  but  sufficient  ezcvb 
must  appear  upon  the  moving  papers  (Whipple  y.  WiUicmu^  4  How.  28). 

e.  The  first  part  of  this  rule  does  not  apply  to  motkms  tnade  on  the  r^lar 
notice  of  ei^ht  days  (Lake^  y.  Cognoell,  8  Code  Rep.  116).  The  last  pait  oiBule 
82  of  the  rules  of  the  supreme  court  was  held  to  be  inconsistent  with  section 
401  of  the  code.  (16.) 

f.  By  a  rule  of  the  court  of  common  pl6afe  fkr  the  city  and  coihair  dt  ifei^ 
York,  it  is  ordered,  that  orders  tb  show  chU^  on  non-enulndraiea  motfcitts 
will  not  hereafter  be  granted,  exCept  upon  affidavit  showing  the  mmaultjf.  of 
making  the  time  of  notice  shorter  than  is  required  in  the  Code ;  and  wmre 
such  omer  is  returnable  on  any  other  day  than  the  first  day  of  the  ^pedal 
term,  the  reason  therefor  niust  be  stated  m  the  affidavits  on  whidi  the  motlbn 
is  founded  (see  Appendix ;  and  2  Code  Rep.  188). 
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RULE  60.    Motions  to  amend  pleadings. 

Mptions  to  starike  out  of  ftnj  pleading  matter  alleged  to  be  irrele- 
vant or  redundant,  and  motions  to  correct  a  pleading  on  the  ground 
of  its  being  "  so  indefinite  or  uncertain  that  the  precise  nature  of 
the  charge  or  defence  is  not  apparent/'  must  be  noticed,  before  de- 
loprring  or  answering  the  pleading,  and  within  twenty  days  from  the 
s^M^ioe  thereof. 

•  0.  A.  motion  to  strike  out  irrelerant  or  redundant  matter,  or  to  Correct  a 
pleading,  must  be  noticed  before  demurring  or  answering  the  pleading,  and 
wluin  twenty  days  from  the  service  of  such  pleading  (Room  v.  SaugerUes  Turn- 
pOuBoad  Co.  S  How.  2»7;  Bowman  Y.  ShMim,  6  Qtaid.  (^61 ;  N.  TIeeOo.Y.K 
Vdrt.  Jfw.  Go.  21  How.  284). 

b.  An  answer  senred  pending  a  motion  to  oorrect  the  complaint  is  a  waiver 
of  the  motion  {Ooch  y.  Marfh^B  How.  439). 

e.  An  extension  of  the  time  to  ^wer  is  a  waiver  of  all  formal  objections  to 
the  complaint,  and  a  bar  to  a  motion  to  strike  out  irrelevant  matter,  unless 
the  right  to  make  such  motion  Is  expressly  reserved  {Bowmhn  v.  Sheldon,  5 
SandeST). 

d.  This  rule,  as  plainly  ^plicable,  19  binding  upon  the  superior  court   (lb,) 

«.  The  moving  party  need  not  show,  in  the  first  instance,  that  the  motion  is 
made  within  twenty  d^ys  (Barber  v.  B^netL  4  Sand.  705 ;  Boosa  v.  SaugerpieB 
farr^piJfeBc^  Co.  8  How.  ^t ;  contra,  see  Boger%  v.  Bathbone,  6  ib.  66). 

RULE  51.    Proceedings  on  retv/ni  to  raandamius^  &c. 

The  return  to  a  writ  of  mandamus,  or  of  prohibition,  having  been 
filed,  the  party  making  such  return  may  serve  a  notice  upon  the  re- 
later,  requiring  him  &  demur  or  pleaci  thereto  within  twenty  days 
afteT  such  service  ;  and  if  no  plea  or  demurrer  to  such  return  be  in- 
terposed, within  that  time,  either  party  may  notice  the  matter  fdr  a 
hearing  at  the  next  or  any  subsequent  special  term  at  which  the 
same  may,  according  to  the  practice  of  the  court,  be  heard  as  a  non- 
enumerated  motion,  and  the  same  shall  be  heard  and  disposed  of  on 
the  said  return. 

/.  There  is  no  statutory  limitation  of  the  time  within  which  writs  of  man 
damns  may  be  obtained  (The  People  v.  Supermaon  of  WeiOeheaieri  12  Barb.  446). 

g.  Service  of  notice  of  motion  fqr  a  mandamus  on  a  minority  of  the  contract- 
ing bonrd  (a  part  of  the  canal  board)  of  the  State,  including  the  chairman,  held 
a  Bufibient  service  (The  JF^opleY.  Thfi  OoniracUng  Board,  20  How.  206). 

h.  Costs  in  mandamus  case?  (r/i^i^90p{«  v.  Flayg,  6  Abb.  282). 

A.  As  U>  muidamus  gepei^y,  sete  7  Sow.  81, 124, 2QQ ;  11  How.  89 ;  6  Abb. 
80;  12  Abb.  $95. 

iJ^UL^  52.    Additional  allowances. 

Applications  for  an  additional  allowance  und^r  ^P  provisioos  of 
the  d09th  section  of  the  Code  of  Procedure,  can  only  be  made  to  the 
coqft  before  which  the  trial  \k  had,  or  the  judgment  rendered. 

j.  The  rule  in  the  second  district,  adopted  May,  1858,  is,  **  that  1^0  allow- 
ance vnll  be  made  in  actions  for  the  foreclosure  of  mortgages  (except  where  a 
^Kofence  has  been  interposed  and  a  trial  has  been  had),  beyond  that  spedfled 
aihd  allowed  by  the  act  of  1857,  and  that  in  all  cases  motions  for  an  additional 
aSpwance,  on  the  ground  that  the  actions  are  difllcult  or  extraordinary,  must 
be  made  before  the  close  of  the  trial,  when  made  before  the  court  and  a  jury, 
or  before  the  court  alone. 
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a.  **  When  the  trial  has  been  had  before  a  referee  or  referees,  the  applicatioa 
most  be  made  on  notice,  upon  a  cwtificate  of  the  referee  or  referees,  drthe  ihcts 
which  render  the  allowance  prop^.** 

RULE  53.    Justice^s  return  on  appeal^  amendment  of. 

On  appeals  from  a  justice's  judgment,  where  the  oountj  court  hu 
not  jurisdiction,  by  reason  of  relationship,  &o.,  a  notice  of  motion  for 
an  order  to  compel  the  justice  to  amend  his  return,  may  be  giren  in 
twenty  days  after  the  date  of  the  certificate  of  the  county  judge,  and 
not  after  Uiat  time. 

RULE  54.    Number  of  counsel^  Sc. 

At  the  hearing  of  causes  at  a  general  or  special  term,  not  more 

than  one  oounselshall  be  heard  on  each  side,  and  then  not  more  than 

one  hour  each,  except  when  the  court  shall  otherwise  order. 
*     •  • 

RULE  65,    Counsel  to  endorse  proof  qf  notice. 

When  a  rule  is  obtained,  either  at  a  general  or  special  term,  by 
default,  the  counsel  obtaining  the  same  shall  endorse  his  name,  as 
counsel,  on  the  paper  containing  the  proof  of  notice ;  and  the  clerk  in 
entering  the  rule,  shall  specify  the  name  of  such  counseji. 

RULE   56.       Orders  on  petitions. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to  such 
petitions  by  the  names  and  descriptions  of  the  petitioners,  and  the 
date  of  the  petitions,  if  the  same  be  dated,  without  reciting  or  setting 
forth  the  tenor  or  subst^uce  thereof  unnecessarily.  Any  order  or 
judgment  directinff  the  payment  of  money,  or  affecting  the  title  to 
property,  if  founded  on  petition,  where  no  complaint  is  filed,  may,  at 
the  request  of  any  party  interested,  be  enrolled  and  docketed  as  other 
judgments. 

RULE  57.  Time  for  complying  with  orders.  • 
Jxk  all  cases  where  a  motion  shall  be  granted,  on  payment  of  costs, 
or  on  the  performance  of  any  condition,  or  where  the  order  shall  re- 
quire such  payment  or  performance,  the  party  whose  duty  it  shall  be 
to  comply  Uierewith,  shall  haye  twenty  days  for  that  purpose,  un- 
less otherwise  directed  in  the  order.  But,  where  costs  to  be  adjusted 
are  to  be  paid,  the  party  shall  haye  fifteen  days  to  comply  with  the 
rale,  after  the  costs  shall  haye  been  adjusted  by  the  clerk  on  notice, 
unless  otherwise  ordered. 

b.  This  rule  has  no  application  to  an  order  directing  defendant  to  satisfy 
the  part  of  plaintiff's  claim  by  the  answer  admitted  to  be  due  (Baker  y.  Ifim- 
baum,  1  Hilton,  549). 

c  Where  a  new  trial  is  granted  on  payment  of  the  costs  of  the  trial  and 
subsequent  thereto,  the  costs  most  be  regularly  a^osted  before  the  time  fbr 
their  payment  under  this  rule  begins  to  run,  and  this  notwithstanding  the 
costs  are  fblly  stated  in  the  judgment-roll  and  require  merely  to  be  sepflSated 
from  the  earlier  costs  in  the  cause  {North  v.  Sergeant,  14  Abb.  234). 

Seeaniis,  p.  621,1. 
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RULE  58.  Order  to  stay^  with  view  to  change  venue, 
Sevohing  stay.     Notice  of  relocation. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to  change 
the  place  of  trial  shall  be  granted  unless  it  shall  appear,  from  tho 
papers,  that  the  defendant  has  used  due  diligence  in  preparing  the 
motion  for  the  earliest  practicable  day  after  issue  joined,  ouch  order 
shall  not  stay  the  plaintiff  from  taking  any  step,  except  subpc^naing 
witneaset  for  the  trial,  without  a  special  clause  to  that  effect.  On 
presenting  to  and  filing  with  the  officer  granting  the  order,  an  affida- 
Tit,  showing  such  facts  as  will  entitle  the  plaintiff,  according  to  the 
settled  practice  of  the  court,  to  retain  the  place  of  trial,  the  officer 
shall  revoke  the  order  to  stay  proceedings  ;  and  the  plaintiff  shall 
give  immediate  notice  of  such  revocation  to  the  defendant's  attorney. 

a.  In  Bck&nck  v.  Me^e  (8  Ckxie  Ra^.24 ;  4  How.  246),  the  plaintiff  had  given 
notice  of  motion  before  Willard,  J.,  at  chambers,  on  the  80th  October,  to 
change  the  place  of  trial.'  After  the  service  of  such  notice,  and  on  the  10th 
October,  the  defendant  obtained  an  order  of  a  county  Judge,  staying  all  pro- 
ceedings on  the  part  of  the  plaintiff  until  the  decision  of  the  said  mottoo. 
This  order  was  served  on  the  plaintiff,  but  was  disregiurded  by  him.  The 
court  said,  It  is  plain,  by  section  401,  d  mq^  of  the  code,  that  the  Judge  has  no 
Jurisdiction  of  the  monon  at  chambers,  and,  consequently,  the  order  to  stay 
proceedings  for  that  purpose  was  void.  It  appeared  on  its  fjuse  to  be  a  nulUty. 
An  order  was  never  a  stay  of  proceedings  unless  accompanied  with  a  notice 
of  motion ;  but  a  notice  of  motion,  to  be  of  any  efficacy  to  uphold  the  <»der, 
must  be  to  a  court  having  Jurisdiction  of  the  matter.  Again,  the  (now  68Ui) 
rule  allows  the  plaintiff  to  proceed  to  judgment,  unless  the  order  specially  di- 
rects otherwise  \P9Me%  v.  A)^«,  6  How.  306). 

RULE  59.    AffidarrUi  to  change  t>enue^ 

In  addition  to  what  has  usually  been  stated  in  affidavits  concern- 
ing  venue,  either  party  may  state  the  nature  of  the  controversy^  and 
show  how  his  witnesses  are  material ;  and  may  also  show  where  the 
cause  of  action  or  the  defence,  or  both  of  them.,  arose  ;  and  those 
&cts  will  be  taken  into  consideration  by  the  court,  in  fixing  the  place 
for  trial. 

RULE  60.    OiK^rdians  ad  lit^m. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the  ap- 
plication of  the  in&nt  or  otherwise,  unless  he  be  the  general  guardian 
of  such  infant,  or  is  fully  competent  to  understand  and  protect  the 
rights  of  the  infant,  and  who  has  no  interest  adverse  to  that  of  the 
infant,  and  is  not  connected  in  business  with  the  attorney  or  counsel 
of  the  adverse  party.  And  no  person  shall  be  appointed  such  guard- 
ian, who  is  not  of  sufficient  ability  to  answer  to  the  infant,  for  any 
damage  which  may  be  sustained  by  his  negligence  or  misconduct  in 
the  defence  or  prosecution  of  the  suit. 

This  rule  shall  not  apply  to  actions  fcr  the  recovery  of  money  only 
or  of  specific  real  or  personal  property,  as  specified  in  §  258  of  the 
code. 

h.  The  court  will  not  sppdnt  a  guardian  ad  Utem  for  an  infimt  defendant, 
on  the  nomination  of  the  plaintiff  (3  Paige,  804 ;  but  see  Code,  §  116). 
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a.  Where  the  court  clearly  diacoychrs  that  the  faitereBto  of  infimts  are  com- 
mitted to  a  guardian  who  ia  not  likely  to  motect  themj'^be  should  be  jieaored 
and  a  proper  one  appointed  (Litc^da  v.  BurwU,  6  How.  841). 

RULE  61.     Duty  of  guardi(m  (ui  lite?n. 

It  shall  be  the  dutj  of  every  attorney  or  officer  of  this  court,  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  auit  or  proceeding 
against  him,  whenever  appointed  for  that  purpose  by  ^n  oti^x  of  this 
court.  And  it  shall  be  the  duty  of  such  guardian  tp  ^xl^nin^  ii^to  Uie 
circumstances  of  the  case,  so  far  'as  to  enable  him  to  fl^ake  the  proper 
defence,  when  necessary  for  the  protection  of  the  jright«  f^t  ^bp  in- 
fant ;  and  he  shall  be  entitled  to  such  compensation  fyi  bifi  /le^yices, 
as  the  court  may  deem  reasonable. 

RULE  62.  Guardian  not  to  receive  property  unless  secu- 
rity has  been  given. 

No  guardian  ad  }item  for  an  infant  party,  unless  he  has  given  se- 
curity to  the  infant  according  to  law,  shall,  as  such  guardian,  receive 
any  money  or  property  belonging  to  suoh  infant,  or  which  may  be 
awarded  to  him  in  the  suit,  except  such  costs  and  expenses  as  may 
be  allowed  by  the  court  to  the  guardian  out  of  the  fund,  or  recovered 
by  the  infant  in  the  suit.  Neither  shall  the  general  guardiim  of  an 
infant  receive  any  part  of  the  proceeds  of  a  siue  of  real  property  be- 
longing* to  such  infant,  sold  under  a  decree,  judgment,  or  order  of 
the  court,  until  the  guardian  has  given  such  further  security  for  the 
faithful  discharge  of  his  trust  as  uie  court  may  direct. 

RULE  63.  General  gtiardian^  kow  appointed* 
For  the  purpose  of  having  a  general  gui^'dian  appoin^f  4>  A®  ^^* 
teit,  if  of  Uie  age  of  fourteen  years  or  upwards,  or  son^e  relative  or 
friend  if  the  infant  is  under  fourteen,  may  present  a  petition  to  the 
ooiirt,  slating  the  i^e  and  residence  of  the  infant,  and  the  nan^e  and 
reftUleoce  of  the  person  proposed  or  nominated  as  guarji^n,  and  the 
relationship,  if  any,  which  such  person  bears  to  the  infant,  and  ^be 
nature,  situation  and  value  of  the  infant's  estate. 

RULE  64.  Age  of  infant^  how  ascertained 
Upon  pre3enting  tJhe  petition,  the  court  shall,  by  inspection  or  oth- 
erwise, ascertain  ^e  age  of  the  infant,  and  if  of  the  age  of  fourteen 
years  or  upwards,  shall  examine  him  as  to  his  voluntary  nomination 
of  a  suitable  and  proper  person  as  guardian ;  if  uncUr  fourteen, 
shall  ascertain  who  is  entitled  to  the  guardianship,  and  shall  name  a 
competent  and  proper  person  as  guarduan.  The  court  shaU  also  as- 
certian  the  amount  of  the  personal  property,  and  the  gross  amount  or 
value  of  the  rents  and  piofits  of  the  real  estate  of  the  infimt  during 
biB  minoH^,  wd  9ha)l  i4io  l^ertl^n  the  auflEioienoy  of  the  seourity 
offered  by  the  goArdii^i. 


9XTLE  65.     Security  hy  fferierql  ^juardim. 

The  security  to  be  give^i  by  tne  generel  gnur^iftn  of  ^  i 


infknt  shall 
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be  a  bond,  in  a  penalty  of  doable  the  amount  of  the  personal  estate 
of  his  ward»  and  of  the  gross  amonnt  or  value  of  the  rents  and  profits 
of  the  real  estate,  during  his  minority,  together  with  at  least  two  suf- 
ficient sureties,  each  of  whom  shall  be  worth  the  amount  specified  in 
the  penalty  of  the  bond,  over  and  above  all  debts  ;  or,  instead  of  per- 
gonal security,  the  guardian  may  give  security  by  way  of  mortgage 
on  unincumbered  real  property,  of  the  value  of  the  penalty  of  his  own 
bond  only.  But  the  court,  in  its  discretion,  may  vary  the  security, 
where,  from  special  circumstances,  it  may  be  found  for  the  interest 
of  the  infant ;  and  may  direct  the  principal  of  the  estate,  or  any  part 
thereof,  to  be  invested  in  the  stoqks  of  the  State  of  New  York  or  of 
the  United  States,  or  with  the  New  York  Life  Insurance  and  Trust 
Company,  the  United  States  Trust  Company,  or  on  bond  and  mort- 
page,  for  the  benefit  of  the  infant,  and  that  the  inteiest  or  income 
thereof,  only  be  received  by  the  guardian. 

a:  The  New  Yoi^  Life  Lisurance  and  Trust  Company,  when  appointed 
general  guardian,  is  not  required  to  give  security  (see  Laws  of  1880,  p.  77). 
b.  Action  on  bond  of  guardian  see  Olark  v.  Montgomery  (28  Barb.  464). 

RULE  66.  Application  to  appoint  special  guardian. 
An  infant,  by  his  general  guardian,  if  he  has  any,  and  if  there  is 
none,  by  his  next  friend,  may  present  a  petition,  stating  the  age  and 
residence  of  the  infant,  the  situation  ana  value  of  his  real  and  per- 
sonal estate,  the  situation,  value  and  annual  income  of  the  real  estate 
proposed  to  be  sold,  and  the  particular  reasons  which  render  a  sale 
of  the  premises  necessary  or  proper  ;  and  praying  that  a  guardian  may 
be  appointed  to  sell  the  same.  The  petition  shall  also  state  the  name 
and  residence  of  the  person  proposed  as  sucK  guardian,  the  relation- 
ship, if  any,  which  he  bears  to  the  infant,  and  the  security  proposed 
to  be  given  ;  and  the  petition  shall  be  accompanied  by  affidavits  of 
disinterested  persons,  or  other  proofs  verifying  the  material  facts 
and  circumstances  alleged  in  the  petition.  And  if  the  infant  is  of 
the  age  of  fourteen,  he  shall  join  in  the  application. 

6.  Proceedings  cannot  be  entertained  for  the  appointment  of  a  enardian  to 
sell  infknts*  real  estate,  by  a  justice  of  the  supreme  court  ai  ehamber%.  Such 
proceedings  must  be  had  at  a  special  term.  The  supreme  court  is  not  always 
open,  as  a  court  of  equity,  except  to  enable  the  justices  thereof  to  make  such 
orders  as  the  chancellor  formerly  made  out  of  term.  Petitions  in  proceedings 
for  the  saleof  infiEuits'  real  estate  should  be  addressed,  "To  the  Supreme 
Court  of  the  State  of  New  York"  (In  Be  Bookhmt  21  Barb.  348). 

d.  The  mother  of  an  in&nt  is  his  "  next  friend  "^  within  the  meaning  of  this 
rule  and  may  present  the  petition  (Be  WMOook,  82  Barb.  48 ;  10  Abb.  816). 

RULE  67.  Order  on  petition,  to  appovnt  guardian.  Pro- 
ceedings on  such  order. 

If  it  satisfactorily  appears  that  there  is  reasonable  ground  for  ap- 
plication, an  order  may  be  entered,  appointing  a  guardian  for  the 
purposes  of  the  application,  on  his  executing  and  filing  with  the  clerk 
the  requisite  security,  approved  of  as  to  its  form  and  manner  of  exe« 
oution  by  a  justice  of  this  court  or  a  county  judge,  signified  by  his 
approbation  endorsed  thereon,  and  directing  a  reference  to  ascertain 
56 
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the  tmih  of  the  facts  stated  in  the  petttion,  and  whether  a  sale  of  the 
premises,  or  any  and  what  part  thereof,  would  be  beneficial  to  the 
infant,  and  the  particular  reasons  therefor  ;  and  to  ascertain  the  ralue 
of  the  property  proposed  to  be  sold,  and  of  each  separate  lot  or  par- 
eel  thereof,  and  the  terms  and  conditions  upon  which  it  should  be 
sold  ;  and  whether  the  infant  is  in  absolate  need  of  any  and  what 
part  of  the  proceeds  of  the  sale  for  his  support  and  maintenance, 
oyer  and  aboTe  the  income  thereof,  and  his  other  property,  together 
with  what  he  might  earn  by  bis  own  exertions.  And  if  there  is  any 
person  entitled  to  dower  in  the  premises,  who  is  willing  to  join  in 
the  sale,  also  to  ascertain  the  value  of  her  life-estate  in  £e  premises 
on  the  principle  of  life  annuities.  But  no  proceedings  shall  be  had 
upon  such  reference,  until  the  guardian  produces  a  certificate  to  the 
clerk,  that  the  requisite  security  has  been  duly  proved  or  acknow- 
ledged, and  filed  agreeably  to  the  order  of  the  court ;  and  which  cer- 
tificate shall  contain  the  name  of  the  officer  by  whom  it  was  approved, 
and  shall  be  annexed,  to  the  report. 

The  said  report  shall  contain  in  itself  a  statement  of  the  particular 
reasons  which,  in  the  opinion  of  the  referee,  render  a  sale  of  the  pre- 
mises  necessary  or  proper,  and .  of  all  the  facts  required  to  be  ascer- 
tained and  reported,  and  shall  not  refer  to  the  petition  or  affidavits 
for  such  statements. 

RULE  68.  Security  by  &peoial  guardian. 

The  security  required  on  a  sale  of  &e  real  estate  of  an  infant  shall 
be  a  bond  to  me  guardian,  with  two  sufficient  sureties,  in  a  penalty 
of  double  the  value  of  the  premises,  including  the  interest  on  sueh 
value  during  the  minority  of  the  infant,  each  of  which  sureties  shall 
be  worth  the  penalty  of  the  bond,  over  and  above  all  debts.;  or  a 
similar  bond  of  the  guardian  only,  secured  by  a  mortgage  on  unin- 
cumbered real  estate,  of  the  value  of  the  penalty  of  such  bond. 

a,  A  husband  cannot  be  appointed  guardian  to  sell  the  estate  of  his  infiuit 
wife  (4  Johns.  Gh.  Cas.  878;  Gook  v.  Satodan,  1  Code  Rep.  N.  a  882 ;  and  see 
8  Paige,  266 ;  2  lb.  412). 

b.  Where  a  piece  of  real  estate  was  ordered  to  be  sold  for  the  ben^t  of  five  • 
infant  •duldren,  and  the  guardian  gave  to  each  in&nt  a  separate  bond,  under 
Uie  rules,  with  the  same  sureties,  who  Justified  in  each  case  according  to  the 
penalty  of  each  bond,  the  bonds  difiering  in  amount, — held,  that  such  justifi- 
cation was  not  in  accordance  with  the  spirit  of  the  rules  of  the  court,  although 
it  might  conform  to  the  letter.  The  sureties  being  the  same  in  each  case,  they 
shouM  have  Justified  in  respect  to  their  ability,  as  to  the  aggregate  penalties 
of  the  several  bonds  (Anon,  4  How.  414). 

RULE  69.  Proceeds  to  be  brorigkt  into  cov/t^t 
If  the  proceeds  of  the  sale  exceed  five  hundred  dollars,  and  the 
guardian  has  not  given  security  by  mortgage  upon  real  estate,  he 
shall  brijig  the  proceeds  into  court,  or  invest  the  same  under  the  di- 
rection of  the  court  for  the  use  of  the  infiint ;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income  thereof, 
from  time  to  time,  as  may  be  necessary  for  the  support  and  mainten- 
anoe  of  the  infant,  without  die  order  of  the  court.     If  the  infant's  in- 


Digitized  by 


Google 


70,  71.]  SDPBSMB  00T7BT.  883 

terest  in  the  property  does  not  exceed  one  Uionsind  dollars,  the 
whole  costs,  including  disbursements,  shall  not  exceed  twenty  fiye 
dollars.  And  where  several  infants  are  interested  in  the  same  prem* 
ises  as  tenants  in  common,  the  application  in  behalf  of  all  shall  be 
joined  in  the  same  petition,  althoogh  they  may  have  several  general 
guardians ;  and  there  shall  be  but  one  reference  to  ascertain  &e  pro- 
priety of  a  side  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

a.  Where  several  in&nts  Join  in  the  same  application,  or  where  several 
pieces  of  land  are  sold  at  (Ufiferent  times,  an  allowance  will  be  made  in  addi- 
tion to  the  sum  of  |25  (120  MorreU,  4  Paige,  44;  and  Ckxie,  §g  806, 808). 

RULE  70.  When  moneys  may  be  paid  to  general  gua/rdian. 
Orders  to  pay  m^cney. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant,  on 
a  mortgage  or  partition  sale,  or  under  any  decree,  judgment,  or  order « 
of  court,  shall  oe  paid  over  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may  be 
necessary  for  his  support  and  maintenance  ;  unless  such  guardian  has 
previously  ^ven  sufficient  security  on  unincumbered  real  estate,  to 
account  to  we  infant  for  the  same,  in  the  usual  form. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys  to  any 
person  claiming  the  same,  except  upon  petition,  accompanied  by  a 
certified  copy  of  the  order  in  pursuance  of  which  the  money  was 
brought  into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the  pre- 
sent state  and  amount  of  the  funds,  separating  the  principal  and  in- 
terest, and  showing  the  amount  of  each ;  and  £e  court  may  take  such 
proof  of  the  truth  of  the  matters  stated  in  the  petition  as  shall  be 
deemed  proper,  or  may  refer  the  same  to  a  suitable  referee,  to  take 
proof  ana  report  thereon. 

h.  The  pTOcefds  of  an  in&nt's  real  estate  is  regarded  as  real  estate  (foreman  v. 
Fbreman,  7  Barb.  215). 
e.  Powers  of  guardian  (see  Swarthaut  v.  Swarthout^  7  Barb.  354). 

*    BIJLE  71,    E^erence  to  compute  amotmt  diie  on  mortgage. 
When  proof  of /acts  to  he  aleo  taken.      Jiuifgneni  at  special 
term.    Proof  oj  jUing  notice  of  lis  pendens. 

If  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  an- 
swer within  ike  time  allowed  for  that  purpose,  or  the  right  of  the 
plaintiff  as  stated  in  the  complaint  is  admitted  by  the  answer,  the 
plaintiff  may  have  an  order  referring  it  to  the  clerk,  or  to  some  suit- 
able person  as  referee,  to  compute  the  amount  due  to  the  plaintiff, 
and  to  such  of  the  defendants  as  are  prior  ^encumbrancers  of  the 
mortgaged  premises,  and  to  examine  and  report  whether  the  mort- 
gaged premises  can  be  sold  in  parcels,  if  the  whole  amount  secured 
by  the  mortgage  has  not  become  due.  If  the  defendant  is  an  infant, 
and  has  put  in  a  general  answer  by  his  guardian,  or  if  any  of  the  de- 
fendants are  absentees,  the  order  of  reference  shall  also  direct  the 
person  to  whom  it  is  referred  to  take  proof  of  the  fiicts  and  cireom- 
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sUnoes  8tated  in  the  complaini,  and  to  eximine  the  plaintiff  or  his 
agent  on  oath,  as  to  any  payments  which  have  heen  made,  and  to 
compute  the  amount  due  on  the  mortgage,  preparatory  te  ihe  applJ* 
cation  for  judgment  of  foreclosure  and  siue. 

Where  no  answer  is  put  in  hy  the  defendant  within  the  time  allowed 
for  that  purpose,  or  any  answer  denying  any  material  facts  of  the 
complaint,  the  plaintifl^  after  the  cause  is  in  readiness  for  trial  as  to 
oil  Uie  defendants,  may  apply  for  judgment,  at  any  special  term,  up- 
on due  notice  to  such  of  the  defendimts  as  have  appeared  in  the  ac- 
tion,  and  without  putting  the  cause  on  the  calendar.  The  plainti^ 
in  such  case,  when  he  moves  for  judgment,  must  show,  by  affidarit 
or  otherwise,  whether  any  of  the  defendants  who  haye  not  appeared, 
are  absentees  ;  and,  if  so,  he  must  produce  the  report  as  to  the  proc^ 
of  the  facts  and  circumstances  stated  in  the  complaint,  and  of  the  ex- 
amination of  the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments 
which  have  been  made.  And  in  all  foreclosure  cases  the  nlaii|tiff» 
when  he  moves  for  judgment,  must  show  by  affidavit,  or  by  the  certi 
ficate  of  the  clerk  of  the  county  in  which  the  mortgaged  premises  are 
situated,  that  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties  thereto,  the  object  of  the  action,  and  a  desorip* 
tion  of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  time  and  place  of  recording^  the  same,  has  been 
filed  at  least  twenty  days  before  such  application  for  judgment,  and 
at  or  after  the  time  of  filing  the  complauit,  as  required  by  §  132  of 
the  Code  of  Procedure. 

a.  The  taking  of  mortgaged  premises  by  the  city  of  Kew  Tovk  for  a 
public  place  cancels  the  mortage  (Shsphard  v.  Moffor  of  N.  Y.  18  flow.  886). 

b.  Right  of  mortgagee  to  pay  assessments  and  add  amount  paid  to  his  moit» 
gage  (see  Brewni  v.  lUmddph,  7  How.  8d8). 

e.  Priority  of  Babeequent  assignment  of  mortgage  to  an  amended  assignment 
(PidM  y .  Bamm,  29.  Barb.  605). 

''d,  liabiUtyofan assignee  ofa  mortgage  (iStflMina v.  IfoS, 89  Bart).  S84);  liabil- 
ity of  grantor  of  premises  nabject  to  a  mortgage  (Trotter  v.  HugKn,  12  N.  T.  74). 

«.  Foreclosure  of  mortgage  by  married  woman  (Oraimar  v.  OofMtoek^  11 
How.  486). 

/.  Suit  on  bond.— A  mortgagor  may  sae  upon  the  bond  or  foredoee  tlft 
mortgage  at  his  election,  and  in  case  of  the  death  of  the  mortgagee,  he  may 
soe  ms  heirs  on  the  bond  (BoomieU  v.  CkmmL&r.  28  Barb.  426 ;  and  see  BeM 
y.  McOkUan,  11  How.  172). 

g,  Ckimplaint  in  foreclosure.— {See  ante,  p.  218,  e), 

h.  **  Action  to  foreclose  a  mortrage.  In&nt  defendants.  Motion  for  Judg- 
ment, for  want  of  an  answer.  The  complaint  must  state  the  fkcts  whidi 
entitle  the  plaintiff  to  his  Judraient,  and  where  they  are  not  admitted^which 
as  against  in&nt  defimdants  mey  never  can  be— they  must  be  proved.  In 
this  case  both  these  essentials  are  wanting.  The  complaint  alleges  that  the 
infimts  haye  an  interest,  but  does  not,  as  it  shoald,  state  what  that  Idterest  la 
If  the  complaint  was  sufficient  in  this  re^)oct,  there  is  no  proof  of  what  the 
infants*  interest  is.    Motion  denied''  (Aldrieh  y.  Lapham,  6  How.  129). 

i,  Oomplaint  to  state  what  proceedings  have  been  had  at  law  (  yiftamsw^  v. 
OhampUn,  1  Clarke's  Ch.  R  9). 

j.  Order  of  referenoe  to  compute  amount  dna— An  aflldavit  to  obtahi  a 
reference  to  compute  the  amount  due  on  a  mortgage,  should,  in  addition  to 
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the  &€t  that  the  bill  has  been  taken  as  confessed,  state  the  farther  feet,  wheth- 
er the  moneys  secured  by  the  mortgage  have  all  become  due  and  payable  or 
not ;  and  also  whether  any  of  the  defendants  are  absentees  or  infiBuits  (Anon. 
8  How.  158) ;  and  if  any  of  the  defendants  are  absentees  or  infants,  the  order 
of  reference  should  direct  the  referee  (amons  other  things)  to  take  proof  of 
the  &ct8  and  circumstances  set  forth  in  the  bill,  and  also  to  report  the  proofe 
and  examinations  had  before  him.  (Id.) 
a,  Partiea.— One  who  has  agreed  with  the  mortgagor  to  purchase  the  mort- 

Siged  premises  is  a  proper  but  not  a  necessary  party  to  an  action  to  foreclose 
e  mortgage  (Orooke  y.  &  Biggins,  14  How.  154). 

d.  As  to  joinder  of  a  surety,  see  Chauneey  v.  Lawrence  (15  Abb.  106) ;  and 
see  now  subd.  7  of  §  167,  of  the  Code. 

e.  Filing  notioe  of'  lis  pendens. — It  seems  that  filing  the  notice  in  a  case 
in  which  it  ought  not  to  have  been  filed,  does  not  render  the  party  filing  it 
liable  to  an  action  for  slander  of  title  (See  Oibbe  y.  Pike,  9  Mees  A  W.  351 ;  1 
Dowl.  N.  8.  409 ;  6  Jar.  465 :  KendaU  v.  /^ne,  1  Selden,  14). 

d.  Where  the  notice  of  the  pendency  of  the  suit  filed  stated  that  the  mort- 
gage was  '*  recorded  on  the  12th  day  of  Nomenber,  1881,"  but  did  not  state 
where  it  was  recorded.  The  afiidayit  of  filing  the  notice  stated  that  the  depo- 
nent "  filed  in  the  office  of  the  clerk  of  Erie  county  a  notice  of  the  pendency 
of  the  suit,  of  which  a  copy  he  heUenee,  is  hereto  subjoined.*'  The  copy  refer- 
red to  stated  that  the  mortgage  was  "  recorded  in  the  cleric  %  office  of  the  county 
itfErie,  on  the  12th  day  of  Noyember,  1881."  Held,  that  the  notice,  although 
it  omitted  to  state  wliere  tlie  mortga^  was  filed,  was,  when  taken  with  the 
affldayit,  sufficient  to  render  the  decree  of  the  court,  efifectual  to  cut  off 
the  equity  of  redemption  of  judgment  creditors  (Potter  y.  Rowland,  4  Selden, 
448). 

e.  Defenoas. — In  an  action  by  an  assignee  of  a  mortgage,  a  judgment  of  dis- 
missal for  defect  in  the  assignment  is  not  a  bar  to  a  new  action  by  the  same 
plaintiff  after  perfecthig  the  assignment  (MitcheU  y.  Cook,  29  Barb.  248). 

/.  The  fact  that  when  an  instalment  of  interest  becomes  due,  the  mortgagor 
was  unable  to  find  the  mortgagee  to  pay  same,  until  after  the  period  for  pay- 
ment to  preyent  the  princip^  becoming  due,  lb  not,  no  fraud  behig  shown, 
a  defence  to  an  action  to  fbreclose  the  mortgage  (Dwight  y.  Webster,  10  Abb. 
128). 

g.  Defence  of  usury  by  ante-dating  mortgage,  how  set  up  (Banks  y.  Van  Ant- 
werp, 5  Abb.  411). 

A.  A  suit  to  haye  a  mortgage  declared  void  does  not  preyent  the  mortgagee 
prosecuting  a  suit  to  foreclose  the  same  mortgage  (Tarrani  y.  Quaekenbos,  10 
How.  244). 

f .  In  an  action  to  foreclose  a  mortgage,  when  the  defendant  appears,  but 
tnakes  default  in  answering,  and  the  plamtiff  giyes  due  notice  of  an  application 
to  the  court  for  the  relief  demanded  m  the  complaint  or  for  judgment,  the 
court  when  so  applied  to  may.  instead  of  itself  computing  the  amount  due  on 
the  plaintiff's  mortgage,  refer  it  to  the  clerk  or  to  some  other  suitable  person 
then  in  court,  to  make  such  computation.  Such  reference  may  be  immedia- 
tely proceeded  with,  and  report  beinff  made  to  the  court,  jud^ent  may  be  ren- 
dered thereon.  The  court  does  not  lose  control  of  the  mam  application  by 
such  reference. 

j.  Such  a  reference  is  not  such  a  new  or  independent  proceedinfl^  as  to  re- 
quire to  be  on  a  new  notice  to  the  defendant.  Such  a  reference  need  not,  under 
the  nde,  be  executed  in  the  county  in  which  the  action  is  triable  (KeUy  y.  Sear- 
ing, 4  Abb.  854). 

k.  Reference  to  oompcite  amount  due.— Powers  and  duties  of  referee  on 
reference  to  compute  the  amount  due  (Faure  y.  Winans,  Hopk.  Rep.  288  iBar- 
ris  y.  Ely,  7  Paige,  421 ;  8  How.  110, 15^;  16  id.  417 ;  5  Selden,  42).  In  an 
action  of  foreclosure  on  a  decree  to  compute  the  amount  due,  to  examine  the 
plaintiff  as  to  payments  and  to  take  proof  of  the  allegations  of  the  complaint 
iigainst  an  absent  defendant,  and  directing  a  sale  on  the  confirmation  of  the 
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report,  the  parties  who  have  appeared  and  answered  are  condnded  hy  sodi 
decree  as  to  the  issaes,  and  the  referee  has  no  right  to  examine  the  plwitiff  as 
to  any  focts  except  those  reli^in^  to  payments  on  the  mortgage,  nor  to 
examine  the  absent  defendant  in  oehaUT  of  his  co-defendants  as  to  a  de- 
fiance of  fraud  set  up  in  the  answer  (McOraekcm  y.  VaienUn^i  Ea^s,  5  QeV- 
den,  42). 

a.  Where  some  defendants  answer  and  some  do  not,  it  is  irregidar  to  com- 
bine in  one  reference  the  inquinr  as  to  the  amount  due  with  the  trial  of  the  is- 
sues raised  {Oram  v.  Braciford,  4  Abb.  198). 

b.  The  referee  cannot  accept  an  affidavit  as  proof  of  the  amount  due  {8ec^p 
Vim  Ins  Co.  v.  MarHn,  15  Abb.  479).    ' 

e.  The  referee  must  attach  to  his  report  an  abstract  of  the  documentary 
eridence  produced  before  him  (8e^y  Fire  In$,  Go,  y.  MarUny  15  Abb. 
479). 

d  The  report  of  the  amount  due  must  be  confirmed  at  special  term  {5- 
How.  198). 

6,  Decree  in  foreclosm-e.^Decree  on  foreclosure  of  mortgage  to  aboUding 
association  (FrankUn  BW.g  Ano.  y.  Mather^  4  Abb.  274). 

f.  Where  the  complaint  did  not  ask  a  judgment  for  the  deficiency,  there 
being  no  answer^  held  that  ajudgment  for  deficient  was  erroneous  and  was 
yacated  (Simonson  y.  Blake,  12  Abb.  331 ;  20  How.  4^) ;  as  to  adding  deficiency 
clause  see  Sprague  y.  Jones,  9  Paige,  395. 

g.  Where  after  a  mortgage  the  mortgagor  lays  out  the  land  into  lots  with 
streets  and  ayenues,  the  court  refused  to  compel  the  sale  to  be  made  in  lots  as 
so  laid  out  (Oriswoid  y.  Fbwler,  4  Abb.  23^. 

h.  Order  of  sale  of  separate  parcels  of  mortgaged  premises  sold  to  seyeral 
purchasers,  after  the  mortgage  {EUison  y.  Peeare,  29  Barb.  338),  or  where  part 
only  is  sold  (Breese  y.  Busby,  13  How.  485). 

i.  In  an  action  in  which  some  of  the  defendants  answered  and  some  did 
not,  the  issues  raised  by  the  answers  were  referred  and  decided  against  the 
defendants,  but  not  deciding  on  the  amount  due.  The  plaintiff  then  applied 
on  notice  at  special  term  for  the  relief  demanded  in  the  complaint,  and  no  op- 
I>06ition  being  made,  took  an  order  of  reference  to  compute  the  amount  due^ 
and  after  obtaining  the  report  on  notice  brought  the  cause  to  a  hearing  and 
took  ajudgment  of  foreclosure  and  sale,  held  that  he  was  regular  (BUL  y.  Mc- 
Baynofds,  30  Barb.  488). 

j.  Where  after  trial  of  the  issues  a  reference  is  ordered  to  ascertun  the  amount 
due,  only  the  judge  who  tried  the  issues  can  order  judgment  on  the  referee's 
report  (Uhamberlain  y.  Dempsey,  15  Abb.  1). 

K  Merger  of  decree  for  sale  by  contract  of  the  parties  {Van  Wagenen  y.  La 
Forge,  18  How.  16). 

2.  Charging  defendant  i^ith  costs. — Semble,  that  a  defendant  putting  in 
an  answer  denying  the  allegations  of  the  complaint  where  his  rights  could 
haye  been  protecSted  by  an  appearance  on  the  reference  to  compute  the 
amotmt  due,  will  be  charged  with  costs  (Barnard  y.  Bruce,  21  How.  360). 

m.  Correcting  decree. — Where  the  plaintiff  takes  a  decree,  without  giving 
credit  for  payments  on  account,  the  remedy  of  the  defendant  is  by  moUon  to 
open  the  decree  to  proye  the  payments  (JS^leston  y.  Knickerbocker,  6   Barb. 

n.  An  error  in  the  judgment  as  to  the  distribution  of  the  proceeds  must  be 
remedied  by  appeal  (Barnard  y.  Bntee,  21  How.  360). 

0.  The  remedy  of  any  person  whose  rights  are  affected  by  a  decree  in  a 
foreclosure  suit  is  a  moUon  to  yacate  it,  not  an  action  to  yacate  the  sale 
(Gould  y.  Mortimer,  26  How.  167 ;  16  Abb.  448 ;  WMtbeck  y.  Bom,  25  How. 
403 ;  GouJtd  Y.Libby,  p4  How.  440). 

p.  Sale.— Where  the  sale  is  by  a  re&ree  he  must  be  personidly  present  ai 
the  sale  (ffeyer  y.  Deaioes,  2  Johns.  Ch.  154). 

q.  If  the  premises  consist  of  seyeral  parcels  they  should  be  sold  separatdy 
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{Woaitfiti T.  Sam%ck.2Z How.  881).    Batomittiiig  to  do  so  does  not  make  the 
sale  vend  (IJohns.  Gh.  R  603;  7  Abb.  lSa;HfutadY.  DaJdn,  17  Abb.  187). 

a.  Under  a  foreclosure  of  a  mortgage  of  a  lease,  a  renewal  of  such  lease  may 
be  sold  {BMm  v.  SackeU,  12  Abb.  478). 

b.  The  sheriff  or  referee  conducting  a  sale  of  leaseholds  should  pay  or  idlow 
out  of  the  purchase  money  all  arrears  of  rent  due  at  the  time  of  side  (HMm  t. 
8adM,  la  Abb.  474). 

6.  After  a  sale  a  mortgagor  has  no  right  of  redemptioa(J\^9iiA  Bioefr  Int.  Oo, 
y.  SrudHcer,  10  How.  810). 

d  Coofirming  report  of  Mlab— The  ocmilrmation  of  the  report  of  sab  is  not 
necessaiT  to  pass  the  title  to  the  purchaser.  The  title  passes  by  the  referee's 
deed.  A  subsequent  confirmation  of  the  report  relates  to  the  date  of  the  deed 
(FM  T.  Bunk,  6  Barb.  60). 

0.  Settiiig  acido  aala  Re—la.  The  court  will  not  set  aside  asale  for  mere 
inadequa^  of  price,  but  it  will  where  by  fraud,  accident  or  mistake,  pajlies  la 
inteieet  were  prevented  from  attending  the  sale  (see  Omtld  v.  Libbyy  24  How. 
440;  WMiteeiby.i2(>iM,25How.408;X^amT.Zar  167;  Manr 

mng  y.  MariU,  1  aarke*s  Ch.  R  101). 

/.  Resale  ordered  (see  Colby  v.  Bowl^,  4  Abb.  861;  Lmt9  v.  Craig,  2  Abb. 
294 ;  18  How.  72 ;  Eing  y.  MarrU.  2  Abb.  206;  MdrehanU  Im.  Co.  y.  Hinman, 
8Abb.455;  StMy,  OharUt,  6  Abb.  848;  Ama  y,  Loekwood,  13  How.  056; 
MunbekY.  Bmpie,  0  Abb.  288 ;  BarUa  y.  MaaaweO,  12 How.  479). 

g.  Bessie  denied  (see  Wakey,  Hart,  12  How.  444). 

h.  Form  of  bond  on  ordering  a  resale  {Murdock  y.  EmpU,  9  Abb.  285). 

i.  An  order  denying  a  motion  te  open  a  Judfipiient  and  sale  in  foreclosure, 
on  the  ground  that  the  sale  was  for  a  grossly  inadequate  price,  end  not  for 
any  irr^rolarity,  is  not  appealable  to  the  general  term  (Toung  y.  Etoomer.  22 
How.^;  seeir*ii^«2andy.JBar<M,28Barb.480;  8Abb.42;  QtnOdY.Imy, 
24  How.  440;  see  howeyer,  WoUxftt  y.  Schenek,  28  How.  885). 

j.  Held  that  a  purchaser,  at  foreclosure  sale,  was  entitled  to  appeal  from  an 
order  setting  aside  the  sale,  but  that  the  court  would  not  interfere  except  in  a 
yery  strong  case  (Mortimer  y.  Na»h^  17  Abb.  229,  note  ;  and  see  BkMff  y.  Cat- 
dw,  18  How.  476). 

k.  Besale  on  sale  under  order  by  surrogate  (2  R  S.  105,  §  88 ;  JSain  y.  Mae- 
ierim,  16  N.  Y.  176). 

2.  Besale  in  foreclosure  on  these  terms :  (1.)  Purchaser  to  be  indemnified 
by  returning  his  deposit,  auctioneer's  fees,  and  expenses  of  examining  title. 
(2.)  Promos  ent  to  file  a  bond  that  $14,000  will  be  bid  at  resale.  (8.)  Promoyent 
to  pay  costs  of  motion  {Mwrdoek  y.  Empie,  19  How.  79). 

m.  Compelling  parobaser  to  oomplete.  Dtaohargtng  purohaaar.— Mere 
irrc^gularities  in  the  proceedings  may  be  corrected  and  will  not  excuse  the  pur- 
chtser  from  completing  (Alwrd  y.  Beach,  5  Abb.  451 ;  Cram  y.  Bracfford,  4 
Abb.  198). 

».  Where  property  is  sold  at  a  judicial  sale  without  notice  of  any  defect  in 
the  title,  the  purchaser  will  not  be  compelled  to  take  a  doubtfrd  title  (Begere 
y.  McLean,  10  Abb.  806). 

0.  One  who  &lsely  assumes  to  be  agent  of  A.  and  buys  it  at  a  Judicial  sale  in 
the  name  of  A.  cannot  be  made  to  complete  the  purchase  (Qegeman  y.  Johneon, 
85  Barb.  200). 

p.  A  purchaser  will  not  be  discharged  because  there  is  an  appeal  from  the 
judgment  on  which  the  sale  was  made.  The  reyersal  of  the  Judgment  would  not 
affect  the  purchaser's  title.  Nor  will  he  be  discharged  because  of  the  pendency 
of  an  action  to  cancel  the  mortgage.  Nor  because  the  property  bemg  lease- 
hold, the  rent  is  in  arrear  and  the  lessors  haye  giyen  notice  of  re-entry  {BMen 
y.  Sackett.  12  Abb.  478),  nor  for  formal  defects  which  can  be  amended  iwne 
pro  tunc  (Bogere  y.  McLean,  11  Abb.  440). 

9.  On  an  appeal  from  an  order  dischargiflig  a  purchaser  and  directing  a  re- 
payment of  his  deposit,  the  court  refbaoa  a  moticm.  to  stay  proceeding  on  the 
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order  pending^  the  appeal  the  {.oidiaser  not  bein^  ahown  to  be  irrespondble 
(Rogers  v.  McLean,  10  Abb.  458). 

€L  Vacatfai^  the  sale  and  openmg  the  Jadgraent  to  allow  a  defendant  to  come 
in  and  defend,  tolls  the  title  of  the  pniclmser  and  his  erantee  (Fireenum  t. 
Munru,  15  Abb.  468). 

b.  A  purchaser  on  being  discharged  on  account  of  a  defect  in  the  title  should 
recdye  a  return  of  his  deposit,  with  interest  finom  the  time  the  sale  was  to  be 
completed,  and  costs  of  examining  title  and  of  the  motion  to  be  discharged 
(Boger$  y.  McLean,  10  Abb.  806 ;  Be  Oacanagh,  14  Abb.  261,  note), 

c.  Qaery— The  nature  and  ^ect  of  the  purchase's  contract  \WXkft  y.  CoQiffer, 
^Barb.250;  TTt/Zett  y. F(m  ^M,  36  How.  835 ;  Bka9iaSy.J5!yrn«f,28How.486; 
Eegeman-f,  Johmtm,  85  Barb.  200). 

d.  The  remedy  ag^nst  a  purchaser  who  refuses  to  complete,  is  by  an  order 
that  he  complete  or  that  a  resale  be  had,  and  to  hold  him  liable  for  the  loss  and 
expense  {.MMer  y.  OoOffer,  86  Barb.  250). 

e.  A  purchaser  haying  deposited  ten  per  cent  with  the  referee  and  fiuled  to 
complete,  a  second  sale  was  had  for  a  much  less  sum  than  the  first,  the  deposit 
may  be  applied  towards  making  up  the  deficiency  ( WtOeU  y.  Van  AM,  26  How. 


/.  Writ  of  aasistance. — ^A  writ  of  assistance  may  issue  eoo  parts  (Lffnde  r- 
(/Donna,  12  Abb.  286, 291 ;  21  How.  84);  and  without  any  order  (11  Abb- 
228,n^/ JV:  r.Zijr«//w.  Cb.y.jft»»rf,8How.85,852;  N.  t  Ltfe  Im.  Co.  y. 
OuOer,  9  How.  407 ;  see  arUe,  p.  826,  g), 

g.  A  writ  of  assistance  may  issue  a^^etinst  all  persons  parties  to  the  suit,  or 
who  came  into  possession  under  either  of  them  pending  the  suit,  but  no  others 
(see  Betts  y.  BtfrdeaU,  19  How.  491 ;  11  Abb.  222,  and  noU). 

h.  The  purchaser  is  enticed  to  a  writ  of  assistance,  notwithstanding  the  death 
of  the  plaintiff  after  Judgment  and  before  the  sale.  A  reyiyal  of  the  action  in 
such  a  case  is  not  necessary  (Lynde  y.  ODonneU,  12  Abb.  286 ;  21  How.  34). 

i.  Under  a  mortgage  foreclosure  and  sale  a  tenant  in  possession  who  was  made 
a  party  to  the  action,  is  bound  to  attorn  to  the  purchaser  or  be  remoyed  by 
writ  of  assistance,  although  he  claims  under  an  unexpired  lease  executed  pre- 
yious  to  the  mortgage  (LowU  y.  German  Brf'd  Qhurch,  9  How.  220). 

j.  Death  of  plaintiff. — Death  of  plaintiff  before  Judgment,  no  fhrther  pro- 
ceedings can  be  had  until  action  reyiyed  (G^^ny  y.  PoU,  18  How.  118).  But 
the  death  of  the  plaintiff  after  judraient  and  before  sale,  does  not  preyent  the 
sheriff  or  referee  proceeding  to  self  and  make  a  deed  to  the  purchaser,  the 
same  as  if  the  plaintiff  continued  hi  life  (Lynde  y.  ODonndL,  12  Abb.  286 ;  21 
How.  84). 

k.  Dower.— The  dower  of  the  wife  of  the  mort^iu^  is  not  barred  by  a 
foreclosure  unless  she  is  made  a  party  {MiUe  y.  Van  Voorim,  10  Abb.  152). 

I.  Delivery  of  deed  to  piiroliaBer.^The  court  will  not  ordinarily  direct 
the  delivery  of  a  deed  to  the  purchaser  without  payment  of  the  purchase 
money  on  Uie  ground  that  he  will  be  entiUed  to  the  9iurpfM9  (BattershaR  y. 
Davis,  23  How.  888). 

m.  Titla — The  purchaser  does  not  acquire  a  titie  to  the  premises  until  the 
delivery  of  the  deed  to  him  {Blanco  y.  Mote,  82  Barb.  585). 

n.  Reoeiver.— Unless  there  is  a  special  clause  to  that  effect  in  the  mortgage, 
the  mortgagor  acquires  no  lien  on  the  rents  and  profits  of  the  property 
mortgaged  (6!^actt«  OUyBkY.  TaUman,  31  Barb.  201).  But  under  certahi 
circumstances  the  court  will  appoint  a  receiyer  of  the  rents  pending  the  fore- 
closure.   (Id.) 

0.  Strict  foreoloeure.— Proceedings  in  action  for  a  strict  foreclosure  (KendaU 
y.  TreadmU,  5  Abb.  16 ;  14  How.  Iw). 

p.  Stay  of  prooeediiigB.— In  an  action  to  foreclose  a  mortgage  containing 
an  interest  clause,  for  Mure  to  pay  an  installment  of  interest,  defendant  ob- 
tained ex  parts  an  order  allowing  him  to  pay  the  interest  in  arrear  into  court, 
and  haying  pAid  it,  he  answered,  setting  up  the  payment  as  a  defence ;  on 
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motion  to  yacate  sach  order,  it  wu  held  that  the  defendant  had  mistaken  the 
practice.  He  should  haye  offered  to  pay  the  interest  accmed,  and  upon  its 
reAisal  and  a  reasonable  excuse  for  the  seeming  want  of  precise  punctuality, 
haye  obtained,  as  he  might,  an  order  to  stay  afi  proceedii^  until  farther  A- 
fhult,  if  any,  should  occur  {ThurMon  y.  Manh,  5  Abb.  9^;  14  How.  572; 
Lgnehy.  Afnmn^^m,  6  Abb.  94 ;  ^urUy.Keeeh,  8«i.204;  and  see  Brwime^ 
V.  Bmiih,  15  How.  634;  Fnris  y.  Fmi$,  16  id  103 ;  28  Barb.  29). 

a.  A  tender  of  the  amount  due  upon  a  mortgage,  made  after  the  daj  on 
whidi  the  mortgage  money  becomes  payable,  and  after  a  foreclosure  suit  has 
been  commenci3,  will  discharge  the  Uen  of  the  mortgage,  so  as  to  bar  a  suit 
otforeciomTeiEoririglU  y.  Oatfy,  21  N.  T.  843 ;  reyer&ig,  28  Barb.  491 ;  5  Abb. 
358 ;  and  see  Kmtnght  y.  Blunt,  12  Barb.  424). 

RULE  72.  Judgment  for  sale  of  mortgaged  prmmaes. 
Suftplus  moneys.    Report  of  sale. 

In  eyery  judgment  for  the  sale  of  mortgaged  premises,  the  des- 
cription  and  particular  boundaries  of  the  property  to  be  sold,  so  far 
at  least  as  the  same  can  be  ascertained  from  the  mortgage,  shall  be 
inserted.  And  unless  otherwise  specially  ordered  by  the  court,  the 
judgment  shall  direct  that  the  mortgaged  premises,  or  so  much  thereof 
as  may  be  sufficient  to  raise  the  amount  due  to  the  plaintiff,  for  princi- 
pal, interest,  and  costs,  and  which  may  be  sold  separately  without  ma- 
terial injury  to  the  parties  interested,  be  sold  by  or  under  the  direction 
of  the  sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any 
other  party,  may  become  a  purchaser  on  such  sale  ;  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser  ;  that  out  of  the  proceeds 
of  the  sale,  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  interest,  and  costs,  or  so  much  as  the  purchase  money  will  pay  of 
the  same,  and  that  he  take  the  receipt  of  the  plaintiff,  or  his  attorney  for 
the  amount  so  paid,  and  file  the  same  with  his  report  of  sale  ;  and  that 
tiie  purchaser  at  such  sale  be  let  into  possession  of  the  premises,  on 
production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  premises, 
under  any  iudgment,  shall  be  paid  by  the  sheriff  or  referee  making 
the  sale,  wiUiin  fiye  days  after  the  same  shall  be  received  and  be  as- 
certainable, in  the  city  of  New  York  to  the  chamberlain  of  said  city, 
and  in  other  counties  to  the  treasurer  thereof,  unless  otherwise 
specially  directed,  subject  to  the  further  order  of  the  court ;  and 
eyery  judgment  in  foreclosure  shall  contain  such  directions,  except 
where  other  provisions  are  specially  made  by  the  court.  No  report 
of  sale  shall  be  filed  or  confirmed,  unless  accompanied  with  a  proper 
voucher  for  the  surplus  moneys,  and  showing  tnat  they  have   been 

?aid  over/ deposited,  or  disposed  of  in  pursuance  of  the  judgment, 
'he  referee  to  be  appointed  in  foreclosure  cases  shall  be  selected  by 
^e  court,  and  the  court  shall  not  appoint  as  such  referee  a  person 
nominated  by  the  party  to  the  action,  or  his  counsel. 

h.  Upon  a  reference  to  a  master  to  ascertain  the  rights  to  the  surplus  moneys 
on  a  sole  of  mortgaged  premises,  under  the  provisions  of  the  186th  rule  of  the 
court  of  chancery,  ue  party  prosecuting  the  reference  had  to  produce  before 
the  master  a  certificate  of  the  register,  or  clerk,  with  whom  the  report  was 
filed  and  the  surplus  money  deposited,  showing  that  no  notice  of  claim  to  such 
surplus  was  annexed  to  the  report  of  sale,  and  that  no  claim  to  the  same  has 
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been  filed  preyions  to  Uie  eoXty  of  the  order  of  reference ;  or  if  cUims  haye 
been  filed,  stating  the  names  of  the  claimants,  and  of  their  solicitors,  if  any, 
and  their  places  of  residence  (HtUb&rt  v.  JfdEoy,  8  Paige,  <S51). 

a.  And  before  the  master  proceeded  to  make  his  report  as  to  sudi  sarplns 
moneys,  he  had  to  ascertain,  by  the  proper  certificate  and  other  evidence,  that 
all  claimants  and  other  proper  parties  had  .been  notified  or  smnmcmed  to  at- 
tend before  him  on  soch  reference.  And  the  &ot  that  sudi  certificate  and 
evidence  was  produced  before  him  had  to  be  stated  in  his  report    (Id.) 

b.  An  incombrancer  who  had  n^lected  to  file  a  notice  of  his  claim  npon  the 
sorplos  moneys,  as  prescribed  by  the  ISdUi  rule,  might  go  before  the  mast^ 
pending  the  reference  as  to  such  surplus  and  file  his  claim  with  him,  duly  ver- 
ified ;  and  he  would  then  be  entitled  to  be  heard  upon  the  reference,  as  to  the 
validity  of  such  claim,  upon  such  equitable  terms  as  to  costs  as  the  master 
should  direct.    {Id,) 

c  Parties  and  other  claimants,  upon  a  reference  to  a  master  to  ascertain 
the  rights  to  the  surplus  moneys  upon  a  mortgage  sale,  had  to  verify  their 
claims  in  the  same  manner  as  creditors  coming  in  under  a  decree  were  recpdr- 
ed  to  do;  and  the  master  mi|^ht  examine  the  claimants  upon  oath  touching 
thair  respective  claims.    {Id.) 

d.  Where  it  ^>peared  finom  the  master's  report  that  the  proceedings  upon 
the  reference  as  to  surplus  monevs  was  entirely  emparUy  so  tnat  no  person  had 
a  right  to  except  to  the  report,  the  entry  of  an  order  mri,  to  confirm  the  re- 
port, mignt  be  dispuised  with ;  and  the  special  order  of  the  court  to  confirm 
the  report,  and  to  pay  over  the  surplus  moneys  according  to  the  report,  might 
be  entered  together.    (Id) 

e.  But  in  all  other  cases,  an  order  rM  to  confirm  the  report  had  to  be  first 
entered ;  and  a  certificate  of  the  register,  or  derk,  that  such  order  had  become 
absolute,  had  to  be  produced  upon  the  application  to  the  court  for  an  order  to 
pay  out  such  surplus  moneys  according  to  the  report    (Id) 

f.  In  all  cases  of  special  applications  for  orders  to  pav  out  moneys  brouglit 
into  court,  the  party  applying  had  to  produce  the  certificate  of  the  register,  or 
cla*k,  with  whom  the  money  was  deposited,  showing  the  amount  of  tne  ftmd, 
and  the  way  in  which  it  is  invested ;  and  the  claims,  if  any,  which  have  be^i 
made  thereon ;  so  that  the  proper  order  may  be  entered  to  enable  the  i^pli- 
cant  to  obtiOn  the  fond.    (Id) 

g.  Widow  of  a  deceased  mortgagor  has  a  right  of  dower  in  surplus  (B^dm- 
burgh  v.  Northrop,  18  How.  289 ;  MaUhew  v.  Duryee,  17  Abb.  356). 

h.  A  creditor  of  the  estate  by  a  surrogate's  decree  has  priority  over  ktfatees 
in  the  distribution  of  surplus  on  foreclosure  against  executors  (Olarh/ioam^ 
15  Abb.  227). 

i  On  an  order  distributing  surplus  moneys  the  court  may  allow  the  parties 
a  suitable  compensation  for  costs  and  disbursements,  to  be  paid  out  of  the 
ftmds  (N.  T.  UJe  Itu.  Co.  v.  VanderbiU,  12  Abb.  458). 

See  as  to  proceedings  on  reference  as  to  surplus  (Busted  v.  Dakm,  17 
187). 


f  8 
ibb. 


RULE  73.      Sale    of  lands  in  the  city  of  New   York. 
Sale  of  lands  out  of  the  city. 

Where  lands  in  the  city  of  New  York  are  sold  under  a  decree,  or- 
der, or  judgment  of  any  court,  they  shall  be  sold  at  public  vendue,  at 
the  Merchant's  Exchange,  between  twelve  o'clock  at  noon  and  three 
o'clock  in  the  afternoon,  unless  otherwise  specially  directed.  The 
notice  of  the  sale  of  lands,  lying  in  any  of  the  cities  of  this  State  in 
which  a  daily  paper  is  printed,  except  where  a  different  notice  is  re- 
quired by  law,  or  by  the  order  of  the  court,  shall  be  published  in  one  or 
more  of  the  daily  papers  of  that  city,  for  three  weeks  inunediately  pre> 
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▼ious  to  the  time  of  sale,  at  least  twice  in  eaefa  week.  Wlien  lands  in  any 
other  part  of  the  State  are  directed  to  be  sold  at  aaotion,  notice  of 
the  sale  shall  be  given  for  the  same  time  and  in  the  same  manner  as 
is  required  by  law  on  sales  of  real  estate  by  sheriffi»  on  execution. 

a.  Thougli  not  necessary,  it  is  proper  to  insert  the  title  of  the  action  in  the 
notice  of  the  9ale  (Bay  y«  Ok^er,  6  Paige,  488). 

b.  On  sales  of  lands  in  the  city  of  New  York, «/» partition,  and  by  the  sher- 
iff, the  notice  must  be  for  six  weeks,  the  statutory  time  (2  R  8.  826,  §  56 ;  ib. 
ddO,  §  81 ;  ib.  886,  §  34).  Role  78  has  no  application  to  such  sales.  That  rule 
applies  only  in  cases  where  there  is  no  time  fixed  by  statute,  as  upon  a  sade  by 
a  bill  filed  to  foreclose  a  mortgage,  or  sales  of  in&nts'  or  lunatics'  lands,  &c. 
(RimaiM  y.  McMUkn,  5  How.  818). 

6.  A  notice  of  sale  for  28th  December  publiriied  in  a  daily  paper  on  the 
9th,  12th,  16th,  19th,  28rd,  and  26th  of  that  month  held  to  be  a  notice  publish- 
ed "  for  three  weeks  immediately  preyious  to  the  time  of  sale,  at  least  twice  in 
each  week*'  (Chamberlain  y.  Dempsey,  22  How.  856 ;  18  Abb.  421). 

d.  Notices  of  foreclosure  and  of  sale  of  land  in  Hamilton  County  and  all 
other  notices  may  be  published  in  Fulton  County  with  the  same  eiiect  as  if 
published  in  Hamilton  County.    (Laws  1^,  ch.  297). 

e.  Where  the  day  of  sale  has  passed  without  any  sale  or  postponement  be- 
ing liad,  to  author^  a  sale  the  officer  haying  charji^e  of  the  sale  must  adyer- 
tise  de  novo  or  procure  an  order  of  ^e  court  directing  his  course  of  proceeding 
(BiekneU  y.  Bymss,  28  How.  486). 

f.  The  proper  method  of  adjourning  a  sale  would  include  the  naming  the 
a^oumment  day,  but  that  is  not  inmspensible  (La  JPis/rge  y.  Van  Wagmen,  14 
How  54). 

RULE  74.    How  sheriff  18  to  seU. 

Where  mortgaged  premises  or  other  real  estate  directed  to  be  sold^ 
consist  of  seyeral  distinct  lots  or  parcels,  which  can.be  sold  separately 
without  diminishing  the  yalue  thereof  on  sueh  sale,  it  shall  be  the 
duty  of  the  sheriff,  or  other  person  conducting  the  sale,  to  sell  the  same 
in  separate  lots  or  parcels,  unless  otherwise  specially  directed  by  the 
court.  But  if  the  sheriff  or  other  person  is  satisfied  the  property  will 
produce  a  greater  price  if  sold  together  tiian  it  will  in  separate  lots  or 
parcels,  he  may  seU  it  together,  unless  otherwise  directed  in  the  or- 
der of  sale. 

g.  Mortgaged  premises  which  adjoin  and  are  used  together,  may,  in  the  dis> 
cretion  of  the  officer  conducting  the  sale,  be  sold  together  or  in  parcels ;  and 
nis  discretibn  will  not  be  interfered  with  by  the  court  {WkUbe^  y.  Bcm^  25 
How.  408) ;  but  a  resale  was  ordered  in  WdUoU  y.  Sehenek  (28  How.  885 :  see 
1  Johns.  Ch.  R  508;  7  Abb.  188;  17  Abb.  187). 

?k  Htipulating  as  to  the  parcels  in  which  premises  are  to  be  sold  (Woodruff 
y.  Bushj  8  How.  117). 

RULE  76.     Mortgage  micst  be  filed  or  recorded. 

Wheneyer  a  sheriff  or  referee  sells  mortgaged  premises,  under  a 
decree  or  order  or  judgment  of  the  court,  it  shall  be  the  duty  of  the 
plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to  file  such  mort- 
gage in  the  office  of  the  clerk,  unless  such  mortgage  has  been  duly 
proyed  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded ;  in 
which  case,  if  it  has  not  been  already  done,  it  shall  be  the  duty  of  the 
plaintiff  to  cause  the  same  to  be  recorded,  at  full  let^th;  in  the  county 
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or  oonnties  where  the  lands  so  sold  are  sikiated,  before  a  deed  is  exe- 
cuted to  the  purchaser  on  the  sale  ;  the  expense  of  which  filing  or  re- 
cording, and  the  entry  thereof,  shall  be  allowed  in  the  taxation*  of 
costs  ;  and  if  filed  witn  the  clerk,  he  shall  enter  in  the  minutes  the  fil- 
ing of  such  mortgage,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  appeaijs,  by  the  pleadings  or 
proof  in  the  suit  commenced  thereon,  to  hare  been  lost  or  destroyed. 

KULE  76.     Claims  for  %wrplu%  money. 

On  filing  the  report  of  uie  sale,  any  party  to  the  suit,  or  any  per- 
son who  had  a  lien  on  the  mortgaged  premises  at  the  time  of  the  sale, 
upon  filing  with  the  clerk  where  the  report  of  sale  is  filed,  a  notice, 
stating  that  he  is  entitled  to  such  surplus  moneys  or  some  part  there- 
of, and  the  nature  and  extent  of  his  claim,  may  have  an  order  of  re- 
ference, to  ascertain  and  report  the  amount  due  to  him,  or  to  any 
other  person,  which  is  a  lien  upon  such  surplus  moneys;  and  to  ascer- 
tain the  priorities  of  the  several  liens  thereon  ;  to  the  end  that,  on 
the  coming  in  and  confirmation  of  the  report  on  such  reference,  such 
further  order  may  be  made  for  the  distribution  of  such  surplus  mo- 
neys as  may  be  just.  Every  party  who  appeared  in  the  cause,-  or 
who  shall  have  filed  such  notice  with  the  clerk,  previous  to  the  entry 
of  the  order  of  reference,  shall  be  entitled  to  service  of  a  notice  of  die 
application  for  the  reference,  and  to  attend  on  such  reference,  and  to 
the  usual  notices  of  subsequent  proceedings  relative  to  such  surplus. 
But  if  such  claimant  has  not  appeared,  or  made  his  claim  by  an  at- 
torney of  this  court,  the  notice  may  be  served  by  putting  the  same  in- 
to the  post-office,  directed  to  the  claimant  at  his  place  of  residence,  as 
stated  in  the  notice  of  his  claim. 

a.  On  a  reference  in  a  forecloeare  suit  under  rule  76,  the  liens  referred  to  in 
the  rule  are  those  which  subject  the  estate  to  be  sold  under  execution,  without 
any  fiirther  intervention  of  the  court.  Claims,  however  equitable,  whidi  are 
not  matured  into  liens  under  which  the  property  can  be  charged  in  execution, 
and  sold  without  further  abjudication,  cannot  be  taken  into  consideration  by 
the  referee  (Kingj,  West,  10  How.  333 ;  see  Sleight  v.  Bead, »  How.  378 ;  Beei- 
man  v.  Oibbs,  8  Faige,  511). 

b.  "  As  I  understand  the  rule  [Rule  76,]  it  was  intended  that  the  plaintiff 
should  have  the  same  right  to  present  and  establish  a  claim  to  the  surplus 
moneys  as  a  defendant  in  a  foreclosure  suit  or  any  other  person"  (Harris,  J. 
Field  V.  Hatokhvrst,  9  How.  75).  The  complainant  in  a  foreclosure  suit,  is  not 
required  to  establish  beforehand  all  the  claims  he  may  have  upon  the  mort- 
gaged premises.    {lb.) 

e.  Junior  mortgage  has  priority  over  judgments  {Breioster  v.  Oropsy,  4  How. 
219 ;  TaUman  v.  Farley,  1  Barb.  280 ;  Slosson  v.  Jhiff,  1  Barb.  482). 

d.  Purchasers  at  a  sale  on  execution  have  priority  over  Junior  judgmoits 
on  which  no  sale  has  been  had  (Shapard  v.  O^^eU,  4  Barb.  125). 

e.  A  subsequent  incumbrancer  has  claim  upon  the  surplus  money,  arising 
teom  a  sale  under  a  statute  foredoeure  of  whidi  he  had  no  notice  ( WiMlow  v. 
McCaU,  32  Barb.  241). 

/.  A  prior  judgment  confessed  by  two  of  three  partners  has  priority  over  k 
subeequentiudgment  against  the  three  partners  (iStetww  v.  Bank  of  Cent  Jf.  F. 

ff.  Unregistered  mortgage  has  priority  over  a  subsequent  Judgment  (Thomoi 
▼•  Melsey,  80  Baib.  269). 
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Ow  Under  a  general  power  an  attorney  in  &ct  may  receiye  sorplnB  money 
(Houiand  v.  Ayre»^  4  How.  '^'^^ 


&.  An  attorney  who  receives  sorploB  money,  and  pays  it  oyer  to  his  client  is 
not  liable  to  any  person  having  claims  on  such  surplus  iCMlgan  y.  NewUmdJ 
12Barb.46«). 

t.  Unsuccesslbl  claimants  of  surplus  money  may  be  charged  with  the  costs 
occasioned  by  their  claim  (Lawton  v.  ^ager^  11  Barb.  860). 

d  Liens  existing  on  the  premises  at  the  time  of  the  sale  are  transferred  to 
the  surplus  {Aoeria  v.  Loudu,  6  Barb.  471). 

KULE  77.  Partition  of  lands  hdd  in  common. 
Where  several  tracts  or  parcels  of  land  lying  within  this  State  are 
owned  by  the  same  persons  in  common,  no  separate  action  for  the  par* 
tition  of  a  part  thereof  only  shall  be  brought,  without  the  consent  of 
all  the  parti^  interested  therein  ;  and  if  brought  without  such  con- 
sent, the  share  of  the  plaintiff  may  be  charged  with  the  whole  costs  of 
the  proceeding.  And  when  infants  are  interested,  the  petition  shall 
state  whether  or  not  the  parties  own  any  other  lands  in  common. 

RULE    78.       Reference    as  to  title    where    no    defence 
interposed. 

Where  Uie  rights  and  interests  of  the  several  parties,  as  stated  in 
the  complaint,  are  not  denied  or  controverted,  if  any  of  the  defend- 
ants are  infants  or  absentees,  or  unknown,  the  plaintiff,  on  an  affidavit  of 
the  fiiot,  and  notice  to  such  of  the  parties  as  have  appeared,  may  apply 
at  a  special  term  for  an  order  of  reference,  to  take  proof  of  the  plain- 
tiffs tatle  and  interest  in  the  premises,  and  of  the  several  matters  set 
forth  in  the  bill  or  petition  ;  and  to  ascertain  and  report  the  rights 
and  interests  of  the  several  parties  in  the  premises,  and  an  abstract 
of  the  conveyances  by  which  the  same  are  held. 

RULE  79.     Order  for  reference.     Sale  inpartUion. 

Where  the  whole  premises  of  which  partition  is  souffht,  are  so  cir- 
cumstanced that  a  partition  thereof  cannot  be  made  without  great  pre- 
judice to  the  owners,  due  regard  being  had  to  the  power  of  the  court 
to  decree  compensation  to  be  made  for  equality  of  partition,  and  to 
Uie  ability  of  die  respective  parties  to  pay  a  reasonable  compensation 
to  produce  such  equaliiy,  or  where  any  lot  or  separate  parcel  of  the 
premises,  which  will  exceed  in  value  the  share  to  which  either  of  the 
tenants  in  common  may  be  entitled,  is  so  circumstanced,  the  plaintiff, 
upon  stating  the  fact  in  the  affidavit  which  is  to  be  filed  for  the  pur- 
pose of  obtaining  an  order  of  reference  under  the  next  preceeding 
rule,  may  have  a  further  provision  inserted  in  such  order  of  refer- 
ence, directing  the  officer  or  person  to  whom  it  is  referred,  to  inquire 
and  report  whether  the  whole  premises,  or  any  lot  or  separate  parcel 
thereof,  are  so  circumstanced  that  an  actual  partition  cannot  be  made  ; 
and  that  if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole 
premises,  or  of  any  lot  or  separate  parcel  thereof,  will  be  necessary, 
that  he  specify  the  same  in  his  report,  together  with  the  reasons 
which  render  a  sale  necessary  ;  and,  in  such  a  case,  that  he  also  as- 
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certain  and  report  whether  any  creditor,  not  a  party  to  tiie  tmit,  has  a 
specific  lien,  by  mortgage,  devise,  or  otherwise,  upon  the  undivided 
share  or  interest  of  any  of  the  parties,  in  thttt  portion  of  the  premises 
which  it  is  necessary  to  sell ;  and  if  he  finds  that  there  is  no  such 
specific  lien  in  favor  of  any  person  not  a  party  to  the  suit,   that  he 
furtEer  inquire  and  report  whether  ^e  undivided  share  or  interest  of 
any  of  the  parties  in  the  premises  is  subject  to  a  general  lien  or  in- 
cumbrance, by  judgment  or  decree ;  and  that  he  ascertain  and  report 
the  amount  due  to  any  party  to  the  suit  who  has  either  a  general  or 
specific  lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the 
amount  due  to  any  credi^r,  not  a  party,  who  has  a  general  lien  on 
any  undivided  share  or  interest  therein,  by  judgment  or  decree, 
and  who  shall  appear  and  establish  his  claim  on  such  reference.      He 
shall  also,  if  requested  by  the  parties  who  appear  before  him  on  such 
reference,  ascertain  and  report  the  amount  due  to  any  creditor,  not  a 
party  to  the  suit,  which  is  either  a  specific  or  general  lien  or  incum- 
brance upon  all  the  shares  or  interests  of  the  parties  in  the  premises 
to  be  sold,  and  which  would  remain  as  an  incumbrance  thereon,  in 
the  hands  of  the  purchaser ;  to  the  end  tiiat  such  directions  may  be 
given  in  relation  to  the  same,  in  the  decree  for  the  sale  of  the  prem- 
ises, as  shall  be  most  beneficial  to  all  the  parties  interested  in  the 
proceeds,thereof  on  such  sale. 

RULE  80.    Staying  8al6  in  for ecihmire  or  pwrtition. 

No  order  to  stay  a  sale  under  a  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage,  shall  be  granted  or  made  by  a  judfe  out 
of  court,  except  upon  a  notice  of  at  least  two  days  to  the  plaintiFs  at- 
torney. 

RULE  81.      Moneys  brought  into  court   to  he  paid    to 
cownty  treasurer.     Where  deposited. 

All  moneys  brought  into  court  by  order  of  this,  or  any  other  court, 
shall  be  paid  to  the  county  treasurer  of  the  county  in  which  the  action 
is  triable,  unless  the  court  shall  otherwise  direct.  And  all  bonds, 
mortgages,  and  other  securities  upon  real  estate,  heretofore  required 
to  be  taken  in  the  name  of  the  clerk  of  the  court  of  appeals,  shall,  ex- 
cept as  otherwise  provided  by  law,  be  taken  to  the  treasurer  of  the 
county  where  such  fuivd  belongs,  or  such  other  county  treasurer  as 
this  court  shall  direct.  And  all  moneys  •  received  by  the  coonty 
treasurer,  under  and  by  virtue  of  any  law  vesting  him  with  the  fonds 
or  securities  belonging  to  any  of  the  suitors,  in  any  court  of  this 
State,  shall  be  deposited  by  the  said  county  treasurer,  in  his  name  of 
office,  in  the  New  York  Life  Lisurance  and  Trust  Company,  the 
United  States  Trust  Company,  or  in  such  bank,  or  trust  company,  as 
the  court  for  the  district  shall  from  time  to  time  direct,  as  a  deposit 
bank,  unless  the  order  or  judgment  under  which  such  moneys  are 
brought  into  court,  shall  direct  such  moneys  to  be  deposited  in  some 
other  bank  or  company. 


Digitized  by 


Google 


82,  83.]  8UPSBKB  COUBT.  895 

a.  As  to  the  method  of  inyeetiiiff  mon^B  in  court  on  bond  tnd  morUmge, 
and  of  ftsoertaining  the  soffldency  of  the  secnrity,  see  Grm^  y.  Ward  (1  fiarfo. 
21). 

h.  The  chamberlain  of  the  c%  of  New  York  is  the  connty  treasurer  thereof 
(1  R  a  870,  §  29). 

RULE    82.      Acootmts    of   county    treasiirer.       Coumiy 
trecbswer  to  report  anmicUly. 

The  aoooants  of  the  oonnty  treasurers,  with  respect  to  moneys  or 
securities  received  by  them  under  the  foregoing  rule,  or  by  yirture 
of  any  order  of  any  court  of  this  State,  with  the  banks  and  other  com- 
panies, in  which  moneys  are  directed  to  be  deposited,  shall  be  kept 
in  such  manner,  that  in  the  cast  books  of  the  banks  and  other  compa- 
nies, and  in  the  bank  books  of  the  said  treasurers,  it  phall  appear  in 
what  particular  suit,  or  on  what  account,  the  several  items  of  money 
credited,  or  charged,  were  deposited,  or  paid  out.  The  said  county 
treasurer  shall,  at  the  first  general  term  of  this  court,  for  the  district 
in  which  such  treasurer  resides,  in  each  year,  make  a  re'port  to  said 
court,  containing  a  statement  of  his  accounts,  and  of  the  funds  and  se- 
curities under  his  control,  on  the  first  day  of  January,  which  state- 
ment shall  show  the  amount  in  his  hands,  uninvested,  and  the  times 
when  received,  and  the  suit  or  matter  in  which  the  same  was  paid  in, 
constituting  the  balance  in  deposit  in  banks,  and  other  companies ; 
and  also  all  stocks,  bonds,  and  mortgages,  and  other  investments,  for 
the  benefit  of  suitors  or  otherwise.  The  court  to  which  such  report 
shall  be  made,  shall  cause  the  same  to  examined  by  some  suitable 
and  proper  person,  to  be  appointed  by  them.  The  person  so  ap- 
pointed shall  forthwith  proceed  to  examine  the  account  and  state- 
ment, with  the  accounts  in  banks  and  in  other  companies,  and  wiUi 
the  accounts  and  securities  in  the  office  of  such  treasurer.  He  shall 
have  the  power  to  summon  witnesses  before  him,  if  necessary,  to  be 
examined  with  respect  to  such  accounts.  He  shall  report  whether 
such  accounts  have  been  correctly  kept,  and  are  truly  stated ;  and 
shall,  on  or  before  the  fimt  day  of  Uie  next  ensuing  general  term  in 
such  district,  deliver  to  the  court  of  such  district,  by  irhich  he  shall 
h^  appointed,  or  one  of  the  justices  tbereof,  his  report  upon  the  mat- 
ters so  referred. 

RULE  83.  Orders  forpaymg  moneys  out  of  oewrt.  Ac- 
counts with  Trust  Comfpanus. 

Orders  upon  the  banks  or  other  companies  for  the  payment  of  mo- 
neys out  of  court,  shall  be  made  payable  to  i^e  order  of  the  person 
entitled  thereto,  or  of  his  attorney  duly  authorised,  and  shall  specify 
in  what  particular  suit  or  on  what  account  the  money  is  to  be  paid 
out,  and  the  time  when  the  order  authorising  such  payment  was  made. 
When  moneys  are  deposited  in  the  New  York  Life  Lisurance  and 
Trust  Ooitipany,  or  the  United  States  Trust  Company,  to  the  credit 
of  the  county  treasurer,  the  entry  of  such  deposit,  both  in  the  books 
of  the  company  and  in  the  accounts  of  the  county  treasurer  with  the 
company,  shall  contain  a  short  reference  to  the  title  of  the  cause  or 
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matter  in  which  such  deposit  is  directed  to  be  made ;  asd  speeifying 
also  the  time  from  which  the  interest  or  acenmulatioii  on  such  deposit 
is  to  commence,  where  it  does  not  commence  from  the  date  of  socb 
deposit.     The  secretary  of  the  company  shall  transmit  to  Uie  jostices 
holding  the  first  general  term  for  the  first  district,  in  January  in  each 
year,  a  statement  of  the  accounts  of  the  said  county  treasurer  ;  and  to 
the  justices  holding  the  first  general  term  in  the  other  districts,  a 
statement  of  ihe  accounts  of  the  county  treiisurer  in  each  district  ; 
showing  the  amounts  standing  to  his  credit  on  the  first  day  of  Janu- 
ary, including  the  interest,  or  accumulation,  on  the  sums  deposited  to 
the  credit  of  each  cause  or  matter.      In  every  draft  upon  the  Trust 
Company  by  the  county  treasurer,  for  moneys  deposited  with  the 
said  company,  or  for  the  interest  or  accumulation  on  such  moneys, 
Uie  title  of  ch6  cause  or  matter  on  account  of  which  the  draft  is  made, 
and  the  date  of  the  order  authorizing  such  draft,  shall  be  stated  ;  and 
the  draft  shall  be  made  payable  to  the  order  of  the  perfon  or  persons 
entitled  to  the  money,  or  of  his  or  their  attorney,  who  is  named  in  the 
order  of  the  court  authorizing  such  draft.     And  to  authorize  the  payee 
or  indorsee  of  such  draft  to  receive  the  money  tibereon  from  the 
Trust  Company,  the  same  shall  be  accompanied  by  a  certified  copy 
of  the  order  of  the  court  authorizing  such  draft,  countersigned  by  the 
justice  by  wHom  such  order  was  made.      But  where  periodical  pay- 
ments are  directed  to  be  made  out  of  a  fiind  deposited  with  such  com- 
pany, the  delivery  to  the  secretary  of  the  company  of  one  copy  of  the 
order  authorizing  the  seveal  payments,  shall  be  sufficient  to  authorize 
the  payment  of  subsequent  drafts  in  pursuance  of  such  order. 

RULE     8*.      Gross    sum^     in   payment   of  Ufe-esUUeSj 
how  ascertained. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in 
dower,  is  entitled  to  the  annual  interest  or  income  of  any  sum  paid 
into  court  and  invested  in  permanent  securities,  such  party  shall  be 
charged  with  the  expense  of  investing  such  sum,  and  of  receiving* 
and  paying  over  the  interest  or  inc  ome  thereof ;  but  if  such  party  is 
willing  and  consents  to  accept  a  gross  sum  in  lieu  of  such  annual 
interest  or  income  for  life,  the  same  shall  be  estimated  according  to 
the  then  value  of  an  annuity  of  six  per  cent,  on  the  principal  sam, 
during  the  probable  life  of  such  person ;  according  to  Uie  Portsmouth 
or  Northampton  Tables. 

RULE  86.      Fees  on  exe&uting  commdssion  of   lunacy. 
Committee  may  pay  taxed  costs. 

On  the  execution  of  a  commission  of  lunacy,  &c.,  the  oommissioners, 
for  every  day  they  are  necessarily  employed  in  hearing  the  testimony 
and  taking  Uie  inquisition,  shall  be  entitled  to  the  same  allowance 
which  is  made  by  law  to  commissioners  to  make  partition  or  ad- 
measure dower.  And  for  drawing  the  inquisition  and  process  and 
serving  notices,  when  no  attorney  is  employed,  they  shall  have  the 
fees  to  which  an  attorney  would  be  entitled  for  the  same  services. 
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The  oommittee  of  a  lunatic,  idiot,  or  drunkard,  may  pay  to  the  peti- 
tioner on  whose  applieittion  the  commission  was  issued,  or  to  his 
attorney,  the  costs  and  expenses  of  the  application  and  of  the  subse- 
quent proceedings  thereon,  including  the  appointment  of  the  com- 
mittee, and  without  an  order  of  the  court  for  the  payment  thereof, 
when  the  bill  of  such  costs  and  expenses  has  been  duly  taxed  and 
filed  with  the  clerk  in  whose  office  the  appointment  of  such  committee 
is  entered  ;  provided  the  whole  amount  of  such  costs  and  expenses 
does  not  exceed  fifty  dollars.  But  where  the  costs  and  expenses 
exceed  fifty  dollars,  the  committee  shall  not  be  at  liberty  to  pay  the 
same  out  of  the  estate  in  his  hands,  without  a  special  order  of  the 
court  directing  such  payment. 

a.  If  an  action  is  brought  against  the  committee  of  a  lunatic,  for  a  cause  of 
action  which  might  have  been  settled  on  a  summary  application,  the  plaintiff 
will  not  be  allowed  his  costs  (Outrin  y.  Qra/oeSy  1  &rb.  Oh.  R  4Q ;  and  Code, 
8§80«,808). 

h.  The  court  has  no  Jurisdiction  to  appoint  a  committee  of  a  lunatic,  or 
order  a  sale  of  his  property,  upon  petition  of  his  friends  and  relatives,  before 
a  commission  of  lunacy  has  beeii  issued  and  returned  (Be  Payn^  8  How. 
220). 

c.  As  to  the  form  of  the  finding  (Be  Masons  1  Barb.  486).  The  inquisition  is 
only  presumptive  evidence  of  incapacity  as  respects  transactions  pnor  to  the 
takmg  such  mquisition  (Be  PcUt&r$on,  4  How.  84).  '     * 

d.  New  trial  on  writ  de  lunaHco  ingwrendo^  Teboufs  case  (9  Abb.  211). 

e.  The  inquisition  will  not  be  set  aside  for  mere  irregularity  if  there  is  no 
doubt  of  the  lunacy  (Lamore^s  ease,  82  Barb.  122 ;  11  Abb.  815).  Who  may  be 
coumiittee.    (Id,) 

/.  Effect  of  finding  a  party  a  lunatic  upon  his  acts  and  contracts  (Be  PaU&r- 
son,  4  How.  84). 
^.  As  to  the  costs  and  proceedings  generally,  see  Be  Ohpp  (20  How. 


RULE  86.  Action  for  dworce  or  separation.  Complaint 
for  divorce. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to 
declare  a  marriage  contract  void,  if  the  defendant  fail  to  answer  the 
complaint,  or  if  9ie  facts  charged  in  the  complaint  are  not  denied  in 
the  answer,  the  court  to  which  application  is  made  for  judgment, 
shall  order  a  reference,  to  take  proof  of  all  the  material  facts  charged 
in  the  complaint. 

The  court  shall  in  no  case  order  the  reference  to  a  referee  nomi- 
nated by  either  party. 

And,  when  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged  was 
committed  without  the  consent,  connivance,  privity  or  procurement 
of  the  plaintiff — that  five  years  have  not  clasped  since  the  discovery 
of  the  fact  that  such  adultery  had  been  committed — and  that  the 
plaintiff  has  not  voluntarily  cohabited  with  the  defendant  since  such 
discovery — and  also  where,  at  the  time  of  the  offence  charged,  the 
defendant  was  living  in  adulterous  intercourse  with  the  person  with 
whom  the  offense  is  alleged  to  have  been  committed — that  five  ^ears 
have  not  clasped  since  the  commencement  of  such  adulterous  rnter- 
57 
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course  was  disooyered  by  the  plaintiff;  and  the  complaint  containiiig 
snob  averments  be  verified  by  ^e  oath  of  the  plaintiff  in  the  manner 
prescribed  by  the  157th  section  of  the  code,  judgment  shall  not  be 
rendered  for  the  relief  demanded  nntil  the  plaintiff's  affidavit  be 
produced  stating  the  above  facts. 

a.  The  fact  that  a  man  represented  himself  as  a  widower,  he  being  in  &ct  a 
divorced  husband,  is  not  a  ground  for  a  divorce  {Clarke  v.  Clarke,  11  Abb. 


6.  As  to  proceedings  in  action  for  divorce,  see  opinion  of  Hon.  Murray  Hoff- 
man, as  referee,  pubushed  17  Abb.  48. 

e.  Domicile  of  wife— venue  of  action  (see  Vende  v.  Venee,  15  How.  497  ;  uL 
676,  noU). 

d.  Complaint — Where  the  complaint  in  an  action  for  divorce  demands 
judgment  for  a  separation  from  bed  and  board  for  ever,  without  aaldng  uiy 
other  relief,  or  for  relief  generally,  and  the  allegations  of  the  compiamt  are 
not  such  as  entitle  the  pliuntiff  to  the  relief  demanded,  if  the  defendant  de- 
murs to  the  complaint  for  not  stating  &ct8  sufficient  to  constitute  a  cause  of 
action,  the  demurrer  must  be  allowed,  although  the  fiatcts  stated  are  such  as 
would  entitle  the  plaintiff  on  a  proper  prayer  to  a  judgment  declaring  Che 
marriage  contract  void  ( WaUon  v.  IVaU&n,  82  Barb.  203 ;  20  How.  847). 

e.  On  a  complaint  demandmg  a  separation  from  bed  and  board,  there  beinf 
no  answer,  a  decree  declaring  the  marriage  contract  void  is  unautkorizea 
(Anon.,  11  Abb.  281). 

/.  In  an  action  for  a  limited  divorce  for  cruelty,  the  plaintiff  could  not  also 
complain  for  adultery,  and  ask  a  decree  dissolving  the  marriage  contract,  if 
the  adultery  should  be  proved,  see  Smith  v.  Smith  (4  Paige,  92). 

g.  A  complaint  in  an  action  for  a  separation  from  bed  and  board,  which 
does  not  specify  particularl  v  the  circumstances  relied  upon,  with  dates  and 
places  with  reasonable  certiJnty,  is  bad  on  demurrer  (Anon.,  11  Abb.  281 ;  and 
see  Hyde  v.  Hp^,  4  Sand.  022). 

A.  In  an  action  for  an  absolute  divorce  for  adultery,  the  complaint  should 
allege  that  the  discovery  of  the  plaintiff's  criminality  took  place  within  a  cer- 
tain time  before  the  commencement  of  the  action  (Zorkowski  v.  ZorkowM,  87 
How.  87).    An  error  in  the  date  may  be  disregarded.    (Id,) 

i.  In  an  action  for  a  divorce  on  the  ground  of  adultery,  an  order  of  reference 
on  the  default  of  the  defendant  to  answer  will  not  be  made  where  the  com- 
plaint contains  no  specification  of  the  person  with  whom,  or  the  place  where, 
the  offense  was  committed  (Hy^  v.  Hyde,  4  Sand.  022). 

j.  An  allegation  that  the  defendant  in  November  1851,  committed  the  offense 
in  the  dty  of  New  York,  with  a  female  whose  name  is  unknown  to  the  plain- 
tiff, and  the  particular  circumstances  of  which  are  unknown  to  the  pliunti^ 
will  not  suffice.    (lb.) 

k.  If  the  person  be  unknown,  the  complaint  should  state  particularly  the 
place  where  the  offense  occurred,  as  at  a  house  specified,  or  the  Uke.    (lo.) 

I.  Alimony — Ezpenses  of  proseouting  or  defending  aotion. — Where  the 
wife  is  the  defendant  in  a  bill  filed  by  her  husband,  for  a  divorce  on  the  ground 
of  adultery,  she  is  entitled  to  the  means  of  defence  as  well  as  of  support  during 
the  pendency  of  the  suit.  And  unless  she  has  means  of  her  own,  the  husband 
may  be  ordered  to  furnish  her  the  means  of  obtaining  a  Mr  and  impartial 
trial,  as  well  as  providing  for  her  subsistence.  Before  final  decree,  however, 
the  court  should  interfere  with  the  husband's  property  with  great  caution, 
nnd  deal  it  out  to  the  wife  much  more  sparingly  than  it  would  be  prop^  to 
do  after  the  termination  of  the  suit.  And  if  the  wife  has  suffldent  prc^>erty 
in  her  hands  to  defray  the  expenses  of  the  suit,  and  to  support  herself  p^- 
ing  the  litigation,  the  husband  should  not  be  ordered  personally  to  advance 
auy  thmg  more  until  that  property  shall  be  exhausted  (MorreU  v.  MorreU,  % 
Barb.  480). 
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a.  A  referee  appointed  to  hear  and  determine  an  action  for  a  limited  dirorce, 
may  proyide  in  his  decision  for  the  allowance  to  the  wife  for  maintenance 
{BA^  v.  BiMn,  17  Abb.  21). 

b.  A  motion  for  alimony  may  be  made  on  affldayita  alone,  and  before  a  copy 
of  the  complaint  has  been  seryed.  Bat  in  such  case  the  affldayits  most  allege 
in  substance,  all  the  fieu^ts  necessary  to  make  a  good  complaint  ( 1FA»^n<y  y. 
WhUn^,  22  How.  176). 

c.  Upon  a  reference  to  incjuire  and  ascertain  the  amount  which  should  be 
allowed  to  a  wife  for  maintaming  a  suit  for  diyorce,  and  for  support  of  her- 
self and  child  meanwhile,  it  is  not  necessary  that  she  proye  her  case  upon  the 
merits ;  and  proof  of  her  misconduct  is  admissible  only  to  show,  that  it  was  so 
glaring  that  no  aid  should  be  giyen  her  to  prosecute  the  suit  The  delav  of 
the  wSe  in  prosecuting  her  suit,  will  be  a  ground  for  discontinuing  the  aUow- 
*nce  (Fbwldr  y.  Fbtoler,  4  Abb.  411). 

d.  If  wife  denies  charge  of  adultery  on  oath,  she  is  entitled  to  alimony  per^ 
dente  iUe  and  to  a  counsel  fee  {HaUock  y.  EaUock,  4  Bow.  160). 

e.  Poyerty  of  husband  not  an  answer  to  the  application.    {Id.) 

f.  Where  on  the  motion  of  a  plaintiff's  wife  for  alimony,  the  papers  present 
a  case  of  serious  doubt  of  her  ultimate  succcess,  the  motion  will  be  denied 
{Carpenter  y.  GarperUer,  19  How.  539). 

g.  Alimony  and  allowance  for  defence  will  not  be  granted  to  a  wife  who 
is  shown  to  be  liying  in  op^  adultery,  although  she  ma;^  by  her  answer, 
deny  the  adultery  charged  in  the  complaint  (wiffln  y.  Griffin,  23  How.  189 ; 
21  How.  8d4). 

A.  As  to  misconduct  of  wife  after  the  decree  see  Forest  y.  Forest,  9  Abb.  289)^ 

i.  Where,  pending  an  action  in  a  foreign  state  by  the  husband  for  diyoroe, 
the  wife  commenced  an  action  for  diyorce  in  this  state,  it  not  appearing  that 
by  the  law  of  such  foreign  state  a  diyorce  could  be  granted  to  the  defendant 
in  the  action  In  that  state,  held  that  the  pendency  of  the  suit  in  the  foreign 
state,  was  not  a  reason  for  denying  alimony  to  the  plaintiff  in  her  suit  in  tills 
state  (FA»^n<y  y.  WhUney,  22  How.  176). 

j.  The  rule  as  to  payment  of  alimony  is,  that  the  same  is  to  be  paid  up  to 
the  ent^  of  the  final  judgment  eyen  if  the  deciidon  on  the  trial  is  adyerse 
to  the  wife  {Moncrief  y.  Moncritf,  15  Abb.  187). 

k.  In  case  of  an  appeal  by  the  wife  fix)m  the  Judgment,  the  order  for  ali- 
mony does  not  continue,  but  a  motion  may  be  made  to  continue  the  alimony. 

2.  An  order  denying  or  granting  a  motion  for  alimony  or  an  allowance  for 
expenses  of  the  action,  in  an  action  for  diyorce  for  adultery,  is  discretionaiy 
and  is  not  appealable  {Qriffln  y.  Oriffln,  28  How.  189 ;  and  see  McDonough  y. 
Mclhn<mgh,  26  How.  193 ;  Monaritfy.  Mtmerief,  10  Abb.  315). 

fli.  Where  the  wife  has  a  Judgment  in  her  &yor  for  a  separation  from  bed 
and  board  for  eyer,  and  in  which  Judgment  she  is  allowed  a  sum  in  gross, 
declared  to  be  in  full  satis&ction  lot  her  support  and  all  alimony,  such  judg- 
ment is  a  bar  to  the  wife's  claim  for  alimony  in  an  action  by  the  husband 
for  a  diyorce  on  the  ground  of  adulteir,  but  it  is  not  a  bar  to  her  claim  for 
an  allowance  to  defend  the  action  {McDonough  y.  McDonough,  26  How. 
193). 

n.  Where  the  plaintiff's  wife  is  defeated  in  her  action  the  husband  is  not 
liable  to  her  attorneys  for  the  costs  of  prosecuting  the  action  (SheUon  y.  Pen- 
dleton, 18  Conn.  R  417 ;  Wing  y.  Eurlbut,  15  Verm.  R  607 ;  Darsey  y.  Goode- 
now.  Wright's  (Ohio)  R  120).  And  where  pending  a  suit  by  a  wife  for  diyorce 
she  and  her  husband  become  reconciled  and  settle  the  action,  the  husband  is 
not  liable  to  the  attorneys  of  the  wife  for  the  costs  (PhW4ps  y.  Simmons,  20 
How.  342;  11  Abb.  287). 

0.  Proof  of  marriage  and  residenoe. — ^In  actions  for  diyorce,  proof  of  mar- 
riage and  the  residence  of  the  parti^  is  as  material  as  proof  of  the  adolterr 
(9  Paige,  589;  7t&.589;  3  Bdw.  Ch.  R  377 ;  8  How.  298). 
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a.  Marriage  in  a  foreign  country  how  preyed  {Wifuhw  v.  Wifuhw^  6  AWx 
294). 

b.  Cruel  and  tnhnman  treatment. — ^What  amounts  to  cruel  and  inhoman 
treatment  justifying  a  limited  divorce  (BtWn  v.  Bikin,  17  Abb.  20 ;  ConkUn  v. 
ConkUn,  17  Abb.  20,  note;  P,  v.  P.  24  How.  197). 

c.  Judgment  on  referee's  report-judgment  may  be  entered  on  the 
report  of  a  referee  in  an  action  for  a  limited  diyorce,  without  any  application 
to  the  court  to  confirm  the  report  {Bihin  v.  BifUn,  17  Abb.  21). 

d.  Vacating  Judgment—A  judgment  of  divorce  may  be  vacated  for  irreg- 
ularity, affecting  the  jurisdiction  of  the  person,  even  after  the  prevaiUng  party 
has  married  again,  but  this  will  be  done  with  caution  (Wcrtman  v.  Wofinan^ 
17  Abb.  66 ;  and  see  Sing&r  v.  Sifiger,  17  Abb.  66,  note). 

e.  An  order  of  the  New  York  common  pleas  denying  a  motion  for  leave  to 
come  in  and  answer  after  judgment  taken  for  want  of  an  answer,  is  app^dable 
without  any  certificate  {McChuin  v.  Oace,  9  Abb.  160). 

RULE  87.     Reference  in  suit  to  annul  marriage. 

To  obtain  ai»  order  of  reference,  if  the  complaint  seeks  to  annul  a 
marriage  on  the  ground  that  the  party  was  under  the  age  of  legal  con- 
sent, an  afiidavit  must  be  produced  showing  that  the  parties  thereto 
have  not  freely  cohabited  for  any  time  as  husband  and  wife,  after  the 
plaintiff  had  attained  the  age  of  consent.  If  the  complaint  seeks  to 
annul  the  marriage  on  the  ground  that  the  plaintiff's  consent  was  oh* 
tained  by  force  or  fraud,  the  plaintiff  must  show  by  affidavit  that  there 
has  been  no  voluntary  cohabitation  between  the  parties  as  man  and 
wife  ;  and,  if  it  seeks  td  annul  a  marriage  on  the  ground  that  the  plain- 
tiff was  a  lunatic,  an  affidavit  must  be  produced  showing  that  the  lu- 
nacy still  continxies,  or  the  plaintiff  must  show  by  his  affidavit,  that 
the  parties  have  not  cohabited  as  husband  and  wife  after  the  plaintiff 
was  restored  to  his  reason. 

RXJLE  88.     Plaintiff  may  he  examfdned  on  reference. 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  complaint  for 
separation,  or  limited  divorce,  the  examination  of  the  plalnti^on  oath 
may  be  taken,  as  to  any  cruel  or  inhuman  treatment,  alleged  in  the 
complaint,  which  took  place  when  no  witnesses  were  present  who 
were  competent  to  testify  to  the  fiusts  on  such  reference. 

/.  Bzamination  of  parties.~When  a  reference  is  ordered  in  an  action  for 
a  divorce  for  adultery,  the  defendant  cannot  be  examined  as  a  witness  for  the 
plaintiff;  and  in  such  a  case  proof  must  be  made  before  a  referee,  not  only  of 
the  fietct  of  adultery,  but  of  all  the  other  material  facts  charged  in  the  com- 
plaint ;  if  the  referee's  report  is  found  insufficient,  the  court  may  order  the  re- 
port to  be  recommitted  to  the  referee  to  take  Airther  proof  {Arborgast  v.  Arber- 
gast,  8  How.  297). 

g.  When  the  wife  may  testify  in  an  action  for  a  limited  divorce  (BUUn  v. 
BQUn,  17  Abb.  21 ;  and  see  P.  v.  P.,  24  How.  197). 

RULE  89.  Defence  in  action  for  divorce^  dkc^ 
The  defendant,  in  the  answer,  may  set  up  the  adultery  of  ih6  plun- 
tiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce,  separa- 
tion, or  the  annulling  of  a  marriage  contract ;  and  if  an  issue  is  taken 
thereon,  it  shall  be  tried  at  the  same  time,  and  in  the  same  manner, 
as  other  issues  of  fact  in  the  cause. 
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A  Where  the  answer  seto  op  the  adultery  of  the  plaintifif^  the  charge  must 
he  such,  that  the  defendant,  if  innocent,  would  be  entitled  to  a  divorce  if  the 
charge  was  substantiated  in  an  action  by  such  defendant  (MorreU  v.  MarreU^  3 
Barb.  236 ;  and  1  ib.  818).  And  in  such  a  case  the  adultery  of  the  plaintiff 
should  be  set  up  in  the  answer  in  the  same  manner  and  be  accompanied  with 
the  same  allegations  as  are  required  in  a  complaint  The  answer  should  allege 
that  the  adulteries  of  the  plaintiff  were  conmiitted  without  the  procurement, 
<x>nnivance,  privity,  or  consent  of  the  defendant    (lb.) 

d.  In  an  action  for  a  divorce,  an  answer  setting  up  the  adultery  of  the  plain- 
tiff as  a  defence  need  not  all^e  either  that  the  parties  were  inhabitants  of  this 
State  at  the  time  of  the  commission  of  the  offence,  nor  that  the  defendant  at 
that  time,  and  at  the  commencement  of  the  action,  was  an  actual  inhabitant 
of  this  State  {Lemi&r  v.  Lesener,  31  Barb.  330). 

0.  In  an  action  by  a  wife  for  a  limited  divorce,  the  defendant  set  up  as  a  sep- 
arate defence,  that  at  the  time  of  his  alleged  marriage  with  the  plaintiff,  she 
had  a  husband  living,  and  that  such  husband  was  still  living  and  demanded  a 
divorce  on  that  ground ;  the  referee  found  that  at  the  time  of  the  alleged  mani- 
as of  plaintiff  and  defendant,  she  had  a  husband  living  and  refused  to  grant  a 
divorce  to  either  party,  and  directed  a  judgment  dismissing  the  complsdnt 
without  costs,  on  appeal  this  was  held  right  (Linden  v.  Linden^  36  Barb.  61). 

<f.  In  an  action  for  a  limited  divorce,  the  defence  of  adulterv  of  the  plain- 
tiff cannot  be  interposed,  semble  {McNamara  v.  MeNamara^  9  Abb.  18 ;  see  Me- 
IfUash  V.  MclfUosh,  12  How.  289). 

e.  In  an  action  fbr  a  limited  divorce  by  a  wife  against  her  husband,  held 
that  although  the  defendant  might  show  he  was  the  party  entitled  to  the 
divorce,  it  could  not  be  granted  to  him  in  that  action  {MeJNamara  v.  MoNdmara. 
9  Abb.  18). 

/.  In  an  action  f6r  a  divorce  on  the  ^ound  of  adultery,  the  defendant  can- 
not interpose  the  defence  of  physical  mcapacity  of  plamtiff  to  contract  the 
marriage  relation,  where  more  than  two  years  have  expired  from  the  solemni- 
zation of  the  marriage  contract,  and  within  which  time  the  defendant  has 
brought  no  action  aeainst  the  plaintiff  for  a  dissolution  of  the  marriage  con- 
tract on  that  grouna(G^i^n  v.  Oriffln,  23  How.  188). 

^.  In  an  action  for  a  limited  divorce  on  the  ground  of  cruelty,  the  defendant 
cannot  set  up  as  a  defence  or  counter-claim  the  adultery  of  the  plaintiff  (£&nf^ 
V.  Benry,  27  How.  5). 

See  anie,  p.  282,  o,  d,  ej,  and  p.  294, 6. 

A.  Matter  of  defence  coming  to  the  knowledge  of  the  defendant  after 
4inswer,  may  be  set  up  by  supplemental  answer  {^BmJlh  v.  8m^^  4  Paige,  482). 

RULE  90.  Qv,e8tionin^  legitirridcy  of  children. 
On  a  complaint  filed  by  a  husband  for  a  oivoroe,  if  he  wishes  to 
question  the  legitimacy  of  any  of  the  children  of  his  wife,  the  allega* 
tion  that  they  are  or  that  he  believes  them  to  be  illegitimate,  shall  be 
distinctly  made  in  the  complaint.  If  a  reference  is  ordered,  proofs 
shall  be  taken  upon  the  question  of  legitimacy,  as  well  as  upon  the 
other  matters  stated  in  the  complaint ;  and  if  the  issue  is  tried  by  a 
jury,  an  issue  on  the  question  of  legitimacy  of  the  children  shall  be 
awarded  and  tried  at  the  same  time. 

RITLE  91.  Sentence  of  nuUity  or  decree  for  divorce  by  de- 
favU,  Pleading^  or  testimony  not  to  he  pvhlished.  Judg- 
ment for  divorce. 

Nd  sentence  or  decree  of  nullity  declaring  void  a  marriage  con« 
tract,  or  decree  for  a  divorce,  or  for  a  separation  or  limited  divorce, 
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shall  be  made  of  oonrse  by  the  de&ult  of  tiie  defendant,  or  in  dOBse- 
quence  of  any  neglect  to  appear  at  the  hearing  of  ^e  cause,  or  by 
oonsent.  And  every  such  caase  shall  be  heard  after  the  trial  of  ike 
issue,  or  upon  the  coming  in  of  the  proofs,  at  a  special  term  of  the 
court ;  but  where  no  person  appears  on  the  part  of  the  defendants, 
the  details  of  the  eyidence  in  adultery  causes  shall  not  be  read  in 
public,  but  shall  be  submitted  in  open  court.  No  officer  of  this  court 
with  whom  the  proceedings  in  an  adultery  cause  are  filed,  or  before 
whom  the  testimony  is  taken,  nor  any  clerk  of  such  officer,  either  be- 
fore or  after  the  termination  of  the  suit,  shall  perpit  a  copy  of  any 
of  the  pleadings  or  testimony,  or  of  the  substance  of  the  details 
thereof,  to  be  taken  by  any  other  person  than  a  party,  or  the  attorney 
or  counsel  of  a  party,  who  has  appeared  in  the  cause,  without  a  spe- 
cial order  of  the  court. 

No  judgment  in  an  action  for  divorce  shall  be  entertained  except 
upon  Uie  special  direction  of  the  court. 

a.  The  court  will  not  grant  a  decree  for  diyoroe,  upon  a  complaint  to  which 
no  answer  has  been  interposed,  until  after  an  inspection  of  the  complaint, 
proof,  and  the  affidavit  of  service  of  the  sununons  (Bobkuan  v.  Boiin$tm^ 
1  Barb.  27). 

KULE  92.  Beceiver  of  debtor^ s  estate.  When  aliowed  his 
casts.   May  sell  doubtful  damis  at  auotion. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall,  un- 
less restricted  by  the  speciid  order  of  the  court,  have  general  power 
and  authority  to  sue  for  and  collect  all  the  debts,  demands,  and  rents 
belonging  to  such  debtor,  and  to  compromise  and  settle  such  as  are 
unsafe  and  of  a  doubtful  character.  He  may  also  sue  in  the  name  of 
a  debtor,  where  it  is  necessary  or  proper  for  him  to  do  so  ;  and  he 
may  apply  for  and  obtain  an  order  of  course  that  the  tenants  of  any 
real  estate  belonging  to  the  debtor,  or  of  which  he  is  entitled  to  the 
rents  and  profits,  attorn  to  such  receiver,  and  pay  their  rents  ta  him. 
He  shall  also  be  permitted  to  make  leases,  from  time  to  time,  as 
may  be  necessary,  for  terms  not  exceeding  one  year.  And  it  shall 
be  his  duty,  without  any  unreasonable  delay,  to  convert  all  the  per- 
sonal estate  and  effects  into  money  ;  but  he  shall  not  sell  any  real  es- 
tate of  the  debtor,  without  the  special  order  of  the  court,  until  after 
judgment  in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  he  is  unable  to 
collect  his  costs,  unless  such  suit  is  brought  by  order  of  the  court, 
or  by  the  consent  of  all  persons  interested  in  tne  funds  in  his  hands. 
But  he  may,  by  leave  of  the  court,  sell  such  desperate  debts,  and  ail 
other  doubtful  claims  to  personal  property,  at  public  auction,  giving 
at  least  ten  days'  public  notice  of  the  time  and  place  of  such  sale. 

h.  A  receiver  who  prosecutes  or  defends  an  action  as  receiver,  without 
leave  of  the  court  for,  that  purpose  first  obtained,  is  personally  liable  for  costs 
(Fheiips  V.  OoU,  8  Cod^  Rep.  157). 

e.  A  motion  in  the  supreme  court  to  vacate  a  receiver's  sale  of  real  estate, 
where  the  sale  was  regular,  is  addressed  to  the  discretion  of  the  court,  and  the 
order  thereon  cannot  be  appealed  to  the  general  term  {Waktman  v.  Prio^  ^ 
Oode  Rep.  196 ;  8  Corns.  884). 
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RULE  93.  Suits  pending.  Cases  not  provided  for.  When 
rules  take  effect.  . 

All  aotioDs  depending  on  the  first  day  of  July..  1848,  may  be  con- 
ducted according  to  the  rales  of  the  Supreme  Court  adopted  in  Jnly, 
1847,  so  far  as  the  same  are  applicable. 

In  oases  where  no  proyision  is  made  by  statute,  or  by  these  rules, 
the  proceedings  shall  be  according  to  the  customary  practice,  as  it 
has  heretofore  existed,  in  the  Court  of  Chancery  and  onpreme  Court 
in  cases  not  provided  for  by  statute  or  ihe  written  rules  of  the  court 

These  rules  shijl  take  effect  on  the  first  day  of  October,  1858. 
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ANNUITY     TABLE. 


A  Tablk  corresponding  with  the  Northampton  Tables  referred  to  in  the 
84th  Rule  of  the  Supreme  Court,  showing  the  value  of  an  annuilj  of 
one  dollar,  at  six  per  cent.,  on  a  single  life,  at  anj  age  firom  one  j9k 
to  ninety-four,  inclusiye : — 


No.  of  Jews' 

Na  ot  xears' 

No.  of  jears' 

Fo.  of  yews' 

pnrehase   the 

porehaee  the 

parohMe  the 

poi6bBm  ^ 

A«4. 

amraitT  is 
worUi. 

Age. 

annoitrif 
.  worth. 

Age. 

aimaitfif 
wortti. 

Age. 

^^.'^ 

1 

10.107 

26 

12.063 

49 

9.663 

73 

4.781 

2 

11.724 

26 

11.992 

60 

9.417 

74 

4.666 

8 

12.348 

27 

11.917 

61 

9.273 

76 

4.364 

4 

12.769 

28 

11.841 

62 

9.129 

76 

4.164 

5 

12.962 

29 

11.763 

63 

8.980 

77 

3.962 

6 

13.166 

30 

11.682 

64 

8.827 

78 

3.742 

7 

13.:676 

31 

11.698 

66 

8.670 

79 

3.614 

8 

13.337 

32. 

11.612 

66 

8.609 

80 

3.281 

9 

13.336 

33 

11.423 

57 

8.343 

81 

3.166 

10 

13.286 

34 

11.331 

68 

8.178 

82 

2.926 

11 

13.212 

36 

11.236 

69 

7.999 

83 

2.713 

12 

13.130 

36 

11.137 

60 

7.820 

84 

2.661 

13 

13.044 

37 

11.036 

61 

7.637 

86 

2.402 

14 

12.963 

38 

10.929 

62 

7.449 

86 

2.266 

15 

I2.ii57 

39 

10.819 

63 

7.263 

87 

2.138 

16 

12.766 

40 

10.706 

64 

7.062 

88 

2.031 

17 

.12.666 

41 

10.689 

66 

6.841 

89 

1.882 

18 

12.662 

42 

10.473 

66 

6.626 

90 

1.689 

19 

12.477 

43 

10.366 

67 

6.406 

91 

1.422 

20 

12.398 

44 

10.236 

68 

6.179 

92 

1.136 

21 

12.329 

46 

10.110 

69 

5.949 

93 

0.806 

22 

12.266 

46 

9.980 

70 

6.716 

94 

0.618 

23 

12.200 

47 

9.846 

71 

6.479 

24 

12.132 

48 

9.707 

72 

6.241 
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RULE  FOR  COMPDTING  THE  VALUE  OF  THE  LIFE  ESTATE  OR 

ANNUITY. 

Calculate  the  interest  at  six  per  cent,  for  one  year,  upon  the  sum 
to  the  income  of  which  ike  person  is  entitled.  Multiply  this  interest 
by  the  number  of  years'  purchase  set  opposite  the  person's  age  in  the 
table,  and  the  product  is  the  gross  value  of  the  life-estate  of  such  per- 
son in  said  sum.  * 

EXAMPLES. 

Suppose  a  widow's  age  is  37,  and  she  is  entitled  to  dower  in  real 
estate  worth  $350  75.  One  third  of  this  is  $116  91f .  Interest  on 
$116  91,  one  year  at  six  per  c^nt.  (as  fixed  by  the  84th  rule),  is  $7  01. 
The  number  of  years'  purchase  which  an  annuity  of  $1  00  is  worth  at 
the  age  of  87,  as  appears  by  the  table,  is  11  years  and  ^y^ft  parts  of 
a  year,  which  multiplied  by  7.01,  the  income  for  one  year,  gives 
$77  35  and  a  fraction,  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50,  is  tenant  by  the  curtesy  in  the 
whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the  sum  at 
six  per  cent,  is  $540.  The  number  of  years'  purchase  which  an  an- 
nuity of  one  dollar  is  worth  at  the  age  of  50,  as  per  table,'  is  9^VsV 
parts  of  a  year,  which  multiplied  by  540,  the  value  of  one  year,  gives 
15,085  18  as  the  gross  value  of  his  life-estate  is  the  premises  or  the 
proceeds  thereof. 

Nate. — The  values  in  this  table  are  calculated  on  the  supposition  that  the 
annuities  are  payable  yearly ;  if  payable  half-yearly,  one  fifth  of  a  year's  pur- 
chase should  be  added  to  those  vuiues. 

See  Jaekaan  v.  Edwa/rds^  7  Paige,  408,  as  to  computation  of  dower  right. 


SUPBBKE   OOURT,    GbNERAL  TeRM. 

New  York,  Apnl  14^,  1856. 

Rules  in  rega/rd  to  Moneys  a/warded  to  Unknown  Owners. 

1.  Whenever  any  person  shall  claim  any  money  awarded  to  unknown 
owners  on  the  opening,  widening,  altering,  improving,  or  laying  out 
of  any  street,  avenue,  square,  or  public  place,  he  shall  cause  notice  of 
his  intention  to  apply  to  the  court  for  such  moneys,  to  be  published 
in  one  of  the  daily  newspapers  in  this  city,  at  least  once  a  week  for 
four  weeks ;  and  shall  serve  notice  of  such  intention  on  the  Mayor  of 
the  city,  and  the  Counsel  to  the  Corporation  of  the  city,  at  least  four- 
teen days  before  such  application.  .  The  court  at  special  term,  or  the 
judge  at  chambers  may  hear  the  application,  and  may  hear  the  proofs 
or  refer  the  matter  to  a  referee  to  hear  and  examine  into  the  matter, 
and  to  report  the  substance  of  the.  proofs,  with  his  opinion.  The  ap- 
pliCUit  shall  furnish  to  the  court  or  referee  an  abstract  of  title  for  at 
least  twenty  years  prior  to  the  award,  and  carried  down  to  the  time  of 
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the  examination ;  and  also  produoe  the  originals  or  verified  copies  of 
all  deeds  and  wills  referred  to  in  the  abstract,  unless  the  court  or 
judge,  on  proof  that  the  same  cannot  be  famished,  shall  authorise 
other  proof  to  be  received  in  place  of  such  originals  or  copies  ;  and 
shall  also  famish  a  certificate  of  search  for  mortgages  and  conveyances 
against  the  persons  named  in  the  abstract  of  title,  made  by  a  searcher 
in  the  Register's  office,  or  by  some  other  person  experienced  in  mak- 
ing such  searches,  and  shall  famish  his  own  affidavit,  or  that  of  his 
agent,  or  of  some  other  person  likely  to  be  acquainted  with  the  truth, 
to  the  effect  that,  according  to  his  best  knowledge,  information,  and 
belief,  there  were  no  mortgages,  conveyances,  judgments,  or  liens  of 
any  kind  on  the  property  to  which  the  award  was  made,  at  the  time  of 
the  award,  and  of  the  payment  of  the  money  to  the  officer  then  hold- 
ing the  money  for  the  unknown  owners  except  such  liens  (if  any)  as 
may  be  specially  mentioned  in  such  affidavit.  The  maps  of  awarda 
and  assessments,  or  extracts  from  them,  so  far  as  relates  to  the  lota 
in  question,  shall  also  be  produced  to  ^e  court,  or  judge,  or  re^sree. 
Whenever  any  money  shall  be  paid  to  the  clerk  or  to  the  chamberlain 
or  county  treasurer,  for  unknown  owners,  such  officer  shall  enter  in 
his  books  of  account  a  memorandum  showing  the  title  of  the  matter  in 
which  payment  was  made,  and  the  number  of  the  lot  or  lots  on  the 
map  of  awards  or  assessments  to  which  the  award  is  made. 

2.  No  application  will  be  heard  in  regard  to  the  disposition  of  mon- 
eys awarded  to  unknown  owners,  until  such  moneys  shall  have  been 
actually  paid. 

3.  Every  petition  for  the  payment  of  such  monevs  shall  be  verified 
under  oath  ;  shall  set  forth  a  statement  of  the  title  and  the  grounds 
of  the  claim  ;  and  shall  also  state  the  names  and  residences  of  all  per- 
sons, if  any,  whom  the  petitioner  knows,  or  has  been  informed,  or 
believes,  to  be  claimants  of  such  moneys  or  of  any  part  thereof,  or  in 
any  manner  or  in  any  degree  interested  or  claiming  to  be  interested 
therein. 

4.  Ten  counsellors  at  law,  to  be  named  by  the  presiding  justice, 
with  the  concarrence  of  one  or  more  of  the  other  judges,  shall  be 
appointed  referees,  to  one  of  whom  such  application  shall  be  referred; 
and  no  application  shall  be  referred  except  to  one  of  the  persons  so  to 
be  named. 

5.  The  referee,  before  proceeding  in  the  reference,  shall  require 
proof  of  the  service  of  notice  of  the  reference  upon  all  persons  named 
in  the  petition  as  interested,  or  as  claimants,  and  if,  upon  the  refer- 
ence, the  referee  shall  consider  that  other  persons  should  be  notified, 
he  shall  require  notices  to  be  served  upon  them.  If  any  such  per- 
sons are  infants,  guardians  must  be  appointed  as  in  ordinary  actions  ; 
and  if  any  are  absent,  non-resident,  or  cannot  be  found,  special  appli- 
cation must  be  made  to  the  court  for  direction  in  the  premises. 

6.  The  referee  shall  require  a  full  and  complete  abstract  of  the  title 
to  be  furnished  to  him,  and  which  he  shall  verify  for  such  length  of 
time  as  he  may  deem  advisable,  together  with  full,  complete,  imd 
original  returns  of  searches  for  mortgages,  conveyances,  and  aU  other 
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Hens  whAtever,  affecting  the  title  of  the  property,  and  such  affidayits 
also  as  he  may  deem  proper.  And  he  shall  annex  to  and  return  with 
his  report,  all  such  papers,  together  with  the  proofs  of  service  of  no- 
tices upon  adverse  claimants,  and  all  testimony  taken  before  kim. 

7.  Notice  of  hearing,  upon  the  report  of  the  referee,  shall  be  served 
upon  all  persons  who  appeared  upon  the  reference,  and  proof  shall  be 
furnished  to  the  court  of  the  service  of  such  notice. 

[The  foregoing  roles  as  to  **  unknown  owners  "  were  not  made  at  a  oonvo- 
cauon  of  the  Juices  as  provided  in  section  470  of  the  Code.  Th^  are  not 
therefore  ** general  rules"  (In  (Ad  matter  of  the  Bowery y  19  Barb.  591).  Nor 
were  they  published  as  reauired  by  Laws  of  1847,  ch.  470.  Nor  were  they 
concarrea  in  or  recognized  by  all  the  Judges  of  the  first  district] 


SUP&SMB  COUET,   FntST  DiSTElOT. 

Bules  as  to  Terms  and  Calendars. 

Special  Terms  are  held  every  Saturday  for  special  motions.  The 
Saturday  special- motion  terms  will  be  held,  when  the  special  terms 
are  not  in  session,  by  the  judge  assigned  to  sit  in  chambers  during 
the  month. 

The  judge  sitting  at  chambers  will,  at  the  same  time,  hold  special 
term  for  any  ex^parte  business,  and  for  such  litigated  business  as  he 
shall  expressly  permit. 

All  issues  of  £eM)t  already  joined,  and  triable  in  the  city  of  New 
York,  will  be  noticed  to  the  clerk,  and  be  put  on  the  calendar  for  the 
ensuing  January  circuit. 

Burinff  the  first  week  of  that  circuit,  motions  to  correct  the  calen- 
dar may  oe  made. 

After  that  week,  the  calendar  will  remain  unchanged,  and  continue 
tbe  calendar  for  every  successive  circuit,  until  all  the  causes  on  it 
Miall  be  tried— each  circuit  beginning  on  the  calendar  where  the  im- 
mediately preceding  circuit  left  off. 

Fifteen  causes  a  day,  and  no  more,  will  be  called  at  general  and 
special  terms,  and  before  each  judge  at  circuit,  unless  otherwise  spe- 
cially ordered. 

'  No  cause  will  be  set  down  for  a  particular  day  at  a  circuit,  unless 
sworn  off  when  called,  on  account  of  the  absence  of  a  witness,  and  on 
payment  of  costs. 

If  the  trial  of  a  cause  shall  not  be  moved  by  either  party  when 
called  in  its  order  on  the  circuit  calendar,  it  will  go  to  the  foot  of  the 
calendar,  and  not  be  called  again  until  it  shall  be  reached  in  that 
place. 

All  new  issues  will  be  noticed  for  the  first  day  of  the  next  circuit, 
after  the  same  shall  be  joined,  and  be  put  in  their  order  at  the  foot 
of  the  permanent  calendar. 
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After  the  first  week  of  each  oircait  (during  which  motionB  to  cor- 
rect the  calendar  may  be  made),  the  calendar  of  the  causes  whi<^ 
may  have  gone  down  at  the  previous  circuit,  and  the  new  issues,  will 
be  entered  as  part  and  in  continuation  of  the  permanent  calendar  ; 
and  so  on,  from  court  to  court,  until  the  end  of  the  year. 

These  regulations  do  not  affect  the  question  of  noticing  the  causes 
for  trial  to  the  opposite  party,  from  court  to  court,  as  the  stataie  may 
require. 

Position  on  Calendar  of  Oa/uses  oaUed  and  Passed  in  Courts  in 
New  York  City. 

When  a  cause  placed  upon  a  calendar  of  a  court  of  record  in  the 
€ity  of  New  York  shall  be  regularly  called  and  passed,  without  a 
postponement  by  the  court  for  good  cause  shown,  it  shall  thenceforth 
take  its  place  on  the  same  or  any  future  calendar  as  if  the  date  of  the 
issue  were  the  time  when  it  was  thus  passed  (Laws  of  1849,  p.  708, 
4  16). 

In  the  case  mentioned  in  the  last  section,  it  shall  be  the  duty  of 
the  party  placing  a  cause  upon  the  calendar  for  a  subsequent  term,  to 
state  the  date  of  the  issue,  as  above  prescribed ;  and  if  he  omit  to  do 
so,  by  reason  whereof  the  issue  retains  its  priority  on  the  calendar, 
the  court,  on  the  application  of  the  adverse  party,  or  of  its  own  mo« 
tion,  may  strike  the  cause  from  the  calendar.    (Id,  ^  17.) 


SPECIAL  OIROUIT  CALENDAR.    FIRST  DISTRICT. 

At  awy  Circuit,  utUU  further  orders,  any  causes  bdofiging  to  either  (f 
thefoUounng  classes  may  be  placed  on  a  special'  Circuit  Calendar, 
unless  the  trial  is  likely  to  occupy  more  than  one  hour  : 

1.  Where  the  action  is  on  a  contract,  and  the  answer  merely  denies 
the  allegations  in  the  complaint,  without  setting  up  any  new  matter. 

2.  Where  the  action  is  on  contract,  and  new  matter  is  set  up  in  the 
answer,  and  there  shall  be  reason  to  believe  that  the  defence  is  made 
only  for  the  purpose  of  delay  ;  or,  where  it  shall  appear,  by  affidavitr 
that  the  cause  can  be  tried  in  an  hour. 

To  entitle  the  cause  to  be  placed  on  such  calendar,  the  plaintiff's 
attorney  must  give  a  notice  of  four  days,  to  be  heard  before  a  judge 
at  chambers,  that  he  will  move  to  have  the  cause  placed  on  such  cal- 
endar ;  and  if  the  motion  be  granted,  the  cause  may  be  heard  on  any 
subsequent  Friday. 

If  the  motion  be  founded  on  the  belief  that  the  defence  is  for  delay, 
or  that  the  cause  can  be  tried  in  an  hour,  affidavits  must  be  served  at 
the  time  of  notice. 

The  plaintiff's  attorney  must  deliver  to  the  clerk  of  the  circuit  a 
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like  notice,  one  day  before  such  Friday,  containing  also  the  number 
of  the  cause  on  the  general  circuit  caletidar. 

If  the  cause  shall  actually  occupy  more  than  one  hour  on  the  trial, 
the  trial  may  be  suspended,  at  the  discretion  of  the  court,  and  the 
cauae  be  put  down  at  the  foot  of  the  calendar. 

Preferred  Causes. 

Causes  which,  under  existing  laws,  are  preferred,  take  their  pre- 
ference in  the  fallowing  order  on  the  calendar  : 

!•  Criminal  actions. 

2.  Cases  in  probate  in  which  the  appeal  prevents  the  issue  of  let* 
ters  testamentary  or  of  administration. 

8.  Appeals  in  which  the  sole  plaintiffs  or  defendants  are  executors 
or  administrators. 

4.  All  other  preferred  causes. 

Any  party  claiming  a  preference  must  so  state  in  his  notice  of  argu* 
ment  to  the  opposite  party  and  to  the  clerk,  and  must  also  state  the 
ground  of  such  preference,  so  to  show  as  to  which  of  the  above 
classes  tilie  case  belongs. 

The  clerk  will  place  the  preferred  causes  at  the  head  of  the  calen- 
dar, in  the  order  above  prescribed. 

A  preferred  cause  being  once  passed  without  reservation^  will  take 
its  place  on  subsequent  'calendars,  without  preference. 

Mortgage  or  Sale  by  Rdigiaus  Corporation. 

Makoh  ^4,  1862. — Ordered,  That  in  all  future  applications  made  to 
this  court  by  religious  corporations  for  leave  to  mortgage  or  sell  their 
real  estate,  it  shall  be  necessary  to  submit,  with  the  petition  to  the 
court,  a  statement  specifying  what  property  had  been  sold  by  the  cor* 
poration  under  any  order  of  the  court  at  any  time  within  five  years 
next  preceding  such  application,  and  also  showing  the  object  for  which 
sales,  if  any  were  ordered,  and  the  disposition  actually  made  of  the 
proceeds  of  any  sale.  Such  statement  shall  be  verified  by  one  of  the 
officers  of  the  corporation; 

a.  An  application  for  leave  to  sell  the  real  estate  of  a  religions  corporation 
m^  be  made  to  the  supreme  court  (WyaU  v.  Benson,  23  Barb.  827 ;  4  Abb. 

b.  The  vestiy  or  tmstees  of  a  reli^ous  corporation  may  apply  for  an  order 
.  to  mortgage  or  sell  the  real  estate  or  snch  corporation,  Without  any  express 

vote  of  the  corporation,  and  where  the  good  mith  and  proprietyof  the  appli- 
cation are  unquestioned  (Be  8t,  Ann*s  Church,  14  Abb.  ^4;  23  How.  286). 
e.  See  1  Keman,  2^8 ;  20  How.  324). 

Sales  btf  Order  of  the  Court. 

Maroh  25,  1862. — Ordered,  That  all  sales  to  be  made  by  virtue  of 
or  under  any  order,  judgment,  or  other  proceedings  of  this  court, 
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after  U&e  first  day  of  May,  1862,  may  be  noticed  for  and  made  a*  the 
Merohant's  Excliange  SaJes-room,  No.  Ill  Broadwar,  and  that  any 
order  heretofore  made,  so  fiir  as  it  oonflicts  with  this  order,  is 
vaoated. 

Bc^  nothing  in  this  order  shall  apply  to  any  notice  of  sale  hereto 
fore  published  ;  and  where  any  notice  of  sale  has  been  given  for  a  day 
subsequent  to  the  first  day  of  May,  1862,  at  die  Merchant's  Exchange, 
the  same  may  be  adjourned  to  the  room  above  designated. 

April  21, 1863.— Hicm.  G.  O.  Barnard,  J,  It  is  hereby  ordered  that 
from  and  after  this  date  all  sales  of  real  estate,  made  under  the  order  of 
the  Supreme  Court,  shall  be  conducted  by  and  under  die  direction  and 
control  of  of  a  Referee  to  be  apppoin  ted  by  this  court 

Trial  Fees. 

Mat  6, 1862.^Trial  fees  for  causes  heard  at  |^eneral  term  will 
hereafter  be  collected  on  the  argument,  to  be  paid  in  all  eases  by  the 
moving  party. 

Substitution  of  Attorney 

Ordered,  Whenever  a  consent  is  filed  with  die  clerk  of  diis  e«urt 
for  the  substitution  of  an  attorney  or  the  disoonttnnance  of  an  aetion, 
the  clerk  may  enter  in  the  minutes  of  the  court  die  substitution  (d 
the  attomev  or  the  discontinuance  of  the  action*  without  any  order  of 
the  judge  merefor 

Special  Term  and  Motions, 

After  the  October  term  of  1869,  all  motions  at  special  term  at  cham- 
bers must  be  noticed  for  the  first  and  third  Moodays  in  each  term, 
and  for  no  other  time.  Such  motions  will  be  heard  in  order  on  those 
and  the  succeeding  days,  unless  otherwise  ordered  by  the  judge 
holding  the  term,  until  disposed  of.  Motions  must  be  noticed  for 
twelve  o'clock,  noon.  Ex-parte  business  will  be  attended  to  between 
ten  and  twelve  o'clock  each  day. 

Ordered,  That  the  following  classes  of  modons  shall  have  prefer^ 
ence  at  chambers,  in  the  order  herein  mentioned,  and  that  all  orders 
heretofore  made  in  reladon  thereto  be  and  are  hereby  vacated. 

1.  Modons  to  place  causes  on  special  calendars 

2.  Modons  for  extra  allowance. 

8.  Motions  for  judgments  in  foreclosufe  oases  where  no  answer  is 
put  in. 

4.  Modons  for  reference  and  for  commissions  to  take  tesdmony. 

5.  Motions  to  discharge  from  imprisonment.^ 

*  0.  A  motion  to  vacate  an  ord»  of  arrest  after  a  defendant  has  been  bailed 
is  not  a  motion  to  discharge  from  imprisonment  {Oumminffs  v.  IVMby,  If  Alil>. 
997.  na(e\ 
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6.  Motions  to  puniflh  for  contempt. 

7.  AU  otilier  motions  to  which  preference  is  given  bj  the  statute. 

8.  The  general  call  of  the  calendar. 

GrenH  Term,  Jan'y  1860. — In  all  motions  noticed  for  hearing  at 
chambers  and  Specif  Term,  the  moving  party  may  file  with  the  clerk 
at  chambers  a  note  of  the  title  of  the  cause  and  the  object  of  the  mo- 
tion, which  shall  be  entered  by  the  clerk  on  a  calendar  to  be  prepar- 
ed  by  him  in  the  order  in  which  the  same  are  received.  Sach  mo- 
tions will  be  heard  in  the  order  in  which  they  are  placed  on  the  calen- 
dar. 

Admission  of  Attorneys, 

Mat  12,  1862. — Ordered,  That  a  committee  be  appointed  at  each 
of  the  May  and  November  terms,  to  whom  the  matters  shall  be  re- 
ferred for  such  examination  and  inquiry.  The  commttee  are  to  re- 
port on  or  before  the  third  Monday  of  the  term.  Where  a  certificate 
of  good  character  is  submitted,  the  same  should  state  that  the  party 
signing  the  same  is  acquainted  with  the  character  of  the  applicant, 
and  knows  it  to  be  good. 

Entry  of  Orders, 

Special  Term,  27  March,  1857. — ^No  order  will  be  entered  upon  a 
litigated  motion,  except  on  consent,  or  at  least  one  day's  notice  to  the 
opposite  party. 


ADDITIONAL      RULES. 

1.  Hereafter  no  causes  will  be  reserved  generally,  after  they  are 
placed  on  the  day  calendar. 

2.  No  cause  on  the  day  calendar  will  be  passed,  except  where  the 
counsel  is  actually  engaged  in  the  trial  of  a  cause  in  another  court  in 
the  city,  or  in  the  court  of  appeals ;  and  then  only  until  such  an  en- 
gagement is  discharged,  or  upon  proof  of  the  absence  of  a  witness 
duly  subpoenaed. 

3.  The  calendar  will  only  be  called  regularly  in  its  order. 

4.  Oauses  will  only  be  put  off  for  the  term  on  applicant  showing  a 
good  excuse  for  not  proceedi^  to  trial,  when  reached  on  the  day 
calendar. 

5.  Set-down  causes  to  be  placed  at  foot  of  the  day  calendar. 

6.  Parties  by  consent  may  apply  to  the  clerk  and  have  any  cause 
reserved  generally  before  it  is  placed  on  tilie  day  calendar,  and  may, 
on  filing  with  the  clerk  a  like  consent,  have  the  same  placed  on  the 
day  calendar. 

7.  Hereafter  no  note  of  issue  for  the  general  term  will  be  received 
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or  filed  by  the  olerk,  anlese  it  shall  appear  distinetlj  on  the  hee 
tiiereof,  whether  the  same  belongs  to  the  olass  of  enumerated  or  non- 
enumerated  motions. 


SiTFKmB  OouET,  Sboohd  Distuot 

Rules  adopted  Jan.  18,  1852. 

The  following  mles,  to  be  observed  in  the  Second  Jadicial  Distriot, 
are  adopted,  in  regard  to  the  order  of  bnsiness  and  allowances  to  be 
made  under  section  308  of  the  Code  of  Procedure  : 

1.  Issues  of  law  shall  be  first  tried  and  decided  at  a  special  term. 

2.  At  the  general  terms  of  the  court,  ten  causes  only  will  be  called 
in  each  successive  day  during  the'  term.  They  will  be  called  and 
heard  in  the  order  in  which  they  stand  upon  the  calendar,  and  no 
cause  will  be  reserved,  or  set  down  for  hearing  out  of  the  order  here- 
in prescibed. 

8.  Two  hours  and  no  more  is  given  to  the  counsel  on  each  side  for 
the  argument  of  causes  at  the  general  and  special  terms,  unless  the 
court,  upon  special  application  at  the  commencement  of  the  argument, 
shall  otherwise  direct. 

4.  In  actions  tried  at  the  circuit  or  the  special  term,  applications  for 
additional  allowances,  under  section  808  of  the  oode,  must  be  made  to 
the  justice  who  heard  the  the  cause,  unless  he  is  out  of  the  State,  or 
unable  to  attend  to  business  from  ill  health,  or  out  of  office.  And  in 
actions  heard  before  referees,  the  application  mustr  be  made  in  the 
judicial  district  where  the  action  is  pending.  Such  allowances  will 
be  made  whenever  there  has  been  a  trial,  and  the  parties  have  ap- 
peared and  litigated  the  questions  in  controversy. 

6.  No  allowance  shall  exceed  the  sum  of  $100,  unless  due  notice  of 
the  time  and  place  of  making  application  therefor  be  first  given  to  the 
adverse  party,  nor  unless  it  shall  appear  to  the  justice  who  shall  hear 
such  application,  that  the  litigation  in  respect  to  which  the  allowance  is 
claimed,  has  been  unreasonably  or  unfairly  conducted  by  the  party  ta 
to  be  charged  with  such  allowance. 

6.  In  actions  for  the  foreclosure  of  mortgages,  where  the  defend- 
ants do  not  exceed  five  in  number,  the  allowance  shall  not,  when  add- 
ed to  the  costs  given  to  the  plaintiff  under  section  807  of  the  code, 
exceed  the  sum  of  $40.  And  in  cases*  where  there  are  more  than  five 
defendants,  such  allowance  shall  not,  when  added  to  tilie  costs  given 
to  the  plaintiff  under  section  807  of  the  code,  exceed  in  amount  the 
costs  heretofore  given  to  the  solicitor  for  the  complainant  under  the 
first  section  of  the  act  of  the  25th  of  May,  1841,  to  amend  the  act 
to  reduce  the  expenses  of  foreclosing  mortgages  in  the  court  of 
chancery. 


Digitized  by 


Google 


•DTBBiai  OOUBT.  913 

• 

7.  A  printed  copy  of  these  rules  shaQ  be  annexed  to  every  calen* 
dar  of  oaoses  hereafter  made  up  for  trial  at  the  circoit,  and  for  hearing 
and  argnment  at  the  general  and  special  terms  of  the  oonrt,  by  the 
clerks  who  famish  such  calendars. 

These  roles  are  modified  by  the  amendment  to  the  code  in  1867 ;  and  see 
note  to  rule  9,  amU. 


RULE.— AnoPTSD  20n  Fbb't,  1857. 

Oedbrbd.  That  orders  to  show  cause  on  non-enumerated  motions 
will  not  hereafter  be  granted,  except  upon  affidarit»  showing  the 
necessity  of  making  the  time  of  notice  shorter  than  is  required  by  the 
code. 

The  attention  of  the  profession  is  particularly  directed  to  this  rule. 
It  will  be  strictly  enforced  throughout  the  district. 


ORDER  OF  BUSINESS  FOR  HEARINa  NON-BNUMBRATED 
MOTIONS  AT  SPECIAL  TERM,  KINGS  COUNTY. 

1.  Ex-parte  motions. 

^.  Motions  to  modify,  and  discharge  provisional  remedies. 

8.  Applications  for  judgment,  and  other  motions  on  notice  in  fore*  , 
closure  and  partition  cases. 

4.  Applications*  for  judgment,  on  notice  in  other  cases  for  want  of 
an  answer,  or  on  account  of  frivolousness  of  demurrer,  answer,  or 
reply. 

5.  Motions  in  proceedings  against  persons  brought  up  by  attach- 
ment, 

6.  Motions  for  commissions  and  discovery  of  books  endpapers,  and 
for  the  examination  of  parties. 

7.  Motions  to  change  the  place  of  trials. 
Sm  Motions  to  open  defaults. 

9.  Motions  to  strike  out  sham  and  irrelevant  pleadings,  to  strike 
out  irrelevant  or  redundant  matters,  and  to  make  a  pleiuling  definite 
and  certain  by  amendment. 

10«  Motions  for  allowance  of  injunction. 
11*  Other  motions. 

58 
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NEW  YOEK  SUPERIOR  COURT  RULES. 

ADOPTED  JANUABY  18»  18S1. 

RULE  1.    {See  Btdelof  Bides  of  Dec.  lS9S,po9ii) 

RULE  2.    Bvsmeee  at  general  term  ;  time  of  opening. 
At  the  general  terms,  the  court  will  hear  appeals  and  enomerated 
motions.    The  genen^  term  will  open  at  eleven  o'clock,  A.  M. 

RULE  8.     Trial  term. 

The  special  term  will  consist  of  two  or  more  trial  terms,  held  bj 
two  or  more  justices,  severallT,  and  a  term  held  by  one  justice,  whidi 
will  be  designated  the  special  (or  equity)  term.  ]Por  the  triaL  teiBis 
the  clei^  wul  prepare  a  calendiar  for  eaeh  branoh  of  the  eonr^  cw- 
taininff  tilie  issues  of  fact  to  be  tried  by  a  jury.  Snob  ddendats  will 
b0  caUed  attd^  regulaied  by  the  justice  prenmng  in  %aoh .  court.  The 
taoal  tenoAvwill  opea  at  ekven  o'eleok,  A.  H. 

RULE  4«    Special  t&rm. 

For  the  special  term  the  clerk  will  prepare  a  calendar,  containing, 
fir«t,.the.iAsiu6«iof  law  noticed  for  argument  at  such  term,  and,  see- 
ond,  all  issues  of  fact  noticed  for  trial,  which  are  designated  on  the 
notes  of  issues  as  causes  not  requiring  to  be  tried  by  a  jury  by  f  253 
of  the  Code  of  Procedure,  or  in  which  a  jury  trial  is  waived.  The 
special  term  will  open  at  ten  o'clock,  A.M.,  and  the  first  hour  will  be 
devoted  to  the  giving  of  judgment  in  undefended  causes,  andthe 
hearing  of  lit%ated  non-enumerated  motions.  The  calendsir  will'  be 
taken  up  each  day  at  eleven  o'clock  A.  M. 

RULE  5.  {As  amended  January^  1862.)  Ifomenmmerakd 
motions. 

At  ten  o'clock  in  the  morning,  daily,  except  Sundays,  New-Year's 
day,  Gh>od  Friday,  Thanksgiving  and  Christmas  days,  the  Fourth  of 
July,  and  the  days  of  annual  election,  special  terms  shall  be  held  at 
chambers  to  hear  non-enumerated  motions  and  applications  required 
to  be  made  in  open  court ;  also  for  the  trial  of  causes  which  the  par- 
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tiee  and  tto  jastioe  •Htinguii  suek  term  may  oonieni  to  hare  tried 
beft^re  him  without  a  jury,  and  giyinff  judgment  therein ;  and  also  for 
giying  judgment  in  actions  under  chapter  one,  title  eight,  seeond 
part  of  the  Code.  And  as  many  special  terms  for  such  purposes 
may  be  held  simultaneously  as  there  may  be  justices  attending  to 
hold  the  same. 

Where  the  nodee  of  a  motion  or  application  states  that  it  will  be 
made  at  ohambera,  or  at  a  special  term  at  chambers,  it  shall  be  heard 
there  on)ijt  unless  the  parties  otherwise  agree  ;  and  either  party  may 
there  take  the  other's  default  therein. 

RULE  6.    AUendance  ofjvsticea  at  chambers. 

The  justices  designated  to  hold  the  general  terms  will  attend  al 
chambers  daily,  during  their  respective  terms,  from  ten  to  eleren 
A.  M.,  to  dispose  of  eso-parU  applications  and  of  non -enumerated 
motions.  All  applications  for  ex-parte  orders,  and  for  judgmenii 
upon  failure  to  answer,  during  the  general  terms,  must  be  m^e  be* 
fore  eleven  o'clock,  A.  M. 

ETJLE  T.  {As  amended  October^  1868.)  Appeals  from  or- 
ders  071  non-enumerated  mx>tions. 

Appeals  from  all  orders  made  on  non-enumerated  motions  will  be 
heard  on  each  Monday  during  the  general  terms,  at  eleven  o'clo^ 
A.  M.  Such  appeals  may  be  noticed  for  that  time:  Appeals  from 
orders  sustaining  or  overruling  demurrers  will  also  be  then  heard; 
and  will  be  heard  in  their  order  on  the  general  term  calendar.  Six 
oopies  of  the  appeal  papers  mast  be  furnished  to  the  court. 

EULE  8.     Motion  to  set  aside  verdict  as  against  emdence. 

A  party  intending  to  move  to  set  aside  a  verdict  as  against  the  evi- 
dence, must  obtain  from  the  justice  who  tried  the  cause  an  order  stay- 
ing the  proceedings  for  that  purpose.  Such  a  motion  will  not  be 
entertained  unless  the  stay  of  proceedings  be  obtained  and  served 
within  four  days  afler  the  entry  of  the  judgment  by  the  clerk;  or 
befbre  the  insertion  of  the  costs  by  the  clerk  in  the  entry  of  the  judg- 
ment. The  court,  by  order,  may  permit  the  judgment  to  be  entered 
and  collected,  without  prejudice  to  a  motion  to  set  aside  the  verdie4r«; 
and  may  impose  such  terms  on  each  party  in  respect  thereof  as'  to  ^e ' 
court  may  seem  meet. 

RULE  9.  Case  amd  exceptions  on  motion  to  set  aside  ver- 
dict as  agamst  evidence. 

The  party  moving  to  set  aside  a  verdict  as  against  evidence,  must 
prepare  a  case,  and  procure  the  same  to  be  settled  in  the  usual  mMi# 
ner.  If  the  party  making. the  ease  intends  to  appeal  ft*om  the  judg^ 
ment,  when  entered  on  the  verdict,  because  of  errors  of  law  alleged 
to  have  occurred  at  the  trial,  or  in  the  direction  for  judgment,  he 
must  present  such  alleged  errors  in  the  ease  made  for  settingiaiide> 
the  verdict.    If  the  errors  complained  of  we?e  excepted  to  in  due  i 
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fOD,  when  they  oceurred,  the  oate  mmj  be  turned  into  exceptions,  u 
of  oonrte,  in  the  event  of  the  applioation  to  set  aside  the  yerdiet  be- 
ing denied. 

KXJLE  10.    Sea/ring  on  motion  to  set  aside  verdict. 

The  motion  to  set  aside  the  yerdiet  on  the  case  when  settled,  most 
be  brought  on,  on  the  asoal  notice,  at  the  special  term.  No  aUeged 
errors  of  law  presented  by  such  case  will  be  considered  at  the  special 
term,  unless  bj  the  express  directions  of  the  justice  before  whom  the 
cause  was  tried. 

BITLE  II.  Appeal  from  order  granting  or  refusing  a  new 
irioL 

If  either  partj  appeal  from  an  order  of  a  justice  granting  or  refus- 
ing a  new  trial  on  such  case,  the  appeal  may  be  brought  on  before  the 
general  term;  on  tiie  usual  notice.  If  the  order  refuse  a  new  trial, 
and  there  be  alleged  errors  of  law  contained  in  the  case  on  which  the 
motion  was  made,  the  appeal  from  the  judgment  in  respect  to  such 
errors  of  law  must  be  brought  on  and  argued  at  the  same  time  with 
the  appeal  from  the  order  refusing  a  new  trial,  at  the  special  term. 

RULE  12.     Coete  on  appeal. 

The  costs,  on  an  appeal  to  the  general  teim  frx>m  a  judgment*  as 
well  as  from  an  order  granting  or  refusing  a  motion  to  set  aside  a  yer- 
diet as  against  evidence,  when  allowed  by  the  court,  shall  be  the  costs 
prescribed  in  subdivision  six  of  section  three  hundred  and  seven  of 
the  amended  code,  together  with  tilie  expenses  specified  in  section 
three  hundred  and  eleven.  But  where  an  appeal  from  such  order  is 
heard  at  the  same  time  with  an  appeal  itom  the  judgment  in  the  cause, 
the  court  may,  in  its  discretion,  give  costs  on  the  former  appeal,  as  if 
it  were  a  motion  at  special  term. 

BITLE  18.     Motion  for  re-hearing^  before  ref&reee. 

The  party  who  moves  for  a  re-hearing  or  review  of  a  cause  or  mat- 
ter decided  by  a  referee  or  referees,  shall  procure  and  furnish  to  the 
court  a  special  report  of  the  referee  or  referees,  setting  forth  dis- 
tinctly the  facts  found  on  the  reference,  and  his  or  their  decision  upon 
the  points  of  law  arising  in  the  cause. 

BULE  14.    {Adopted  December^  1851.)    Hotee  of  ieeue. 

That  all  notes  of  issue  hereinafter  filed  witn  the  clerk,  in  causes 
which  have  once  been  on  the  calendar  for  trial  or  argument^  shall 
specify  the  number  of  the  cause  on  the  last  preceding  calendar  on 
which  it  was  entered,  and  the  date  of  such  calendar.  And  every  note 
of  issue  shall  state  whether  the  cause  is  to  be  placed  on  the  calendar 
of  the  general  term,  the  special  term,  or  the  tritl  term.  No  cause 
shall  be  entered  by  the  clerk  on  either  calendar,  unless  the  note  of 
issue  conforms  to  this  rule 
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RULE  15.    {Adopted  March  6, 1862.)    JHotes  of  issue. 

That  all  notes  of  issue  hereinafter  filed  with  the  clerk,  in  oaases 
which  hare  once  been  on  the«  calendar  for  trial  or  argument,  shall 
specify  the  number  of  the  cause  on  the  last  preceding  calendar  on 
which  it  was  entered,  and  the  date  on  such  calendar.  And  every  note 
of  issue  shall  state  whether  the  cause  is  to  be  placed  on  the  calendar 
of  the  general  term,  the  special  term,  or  the  trial  term.  No  cause 
shall  be  entered  by  the  clerk  on  either  calendar,  unless  the  note  of 
issue  conforms  to  thb  rule. 

RULE  16.     {Adopted.  Mwrch  19, 1853.)    NoU  of  issue. 

That  all  notes  of  issue  hereafter,  for  the  eeneral,  special,  and  trial 
terms  of  this  court,  must  be  filed  with  the  clerk  eight  days  before  the 
commencement  of  the  first  day  of  the  succeeding  term. 

RULE  17.    {Adopted  Mwroh  10, 1855.)    Inquests. 

That  when  a  cause  is  placed  on  the  day  calendar  for  trial,  the 
plaintiff  may,  at  the  opening  of  the  court  each  day,  take  an  inquest 
therein,  in  any  case  the  court  will  consent  to  try  without  the  inter- 
vention of  a  jury,  though  an  affidavit  of  merits  may  have  been  filed, 
unless  the  defendant  shall  appear  and  state  that  a  defence  is  intended 
to  be  made. 

RULE  18.  {Adopted  ApnnZ  11,  1867.)  FUmg  pap&rs. 
Altering  orders.     Motions  for  judgment. 

The  attorneys  of  the  parties  must  file  immediately  every  paper 
read  by  them  on  a  motion. 

Every  order  hereafter  entered  must  specify  the  papers  on  which  it 
was  granted  or  opposed  ;  and  the  clerk  is  directed  not  to  enter  any 
order  unless  such  papers  are  exhibited  to  him  and  filed,  or  unless 
they  have  been  previously  filed. 

Either  party,  at  the  time  of  giving  notice  of  trial  for  the  special  or 
trial  term,  may  also  give  notice  that  he  will  move,  on  the  first  day  of 
term,  for  judgment  upon  the  pleadings,  or  upon  the  pleadings  with 
such  admission  on  his  part  as  he  may  specify ;  and  may  thereupon 
bring  on  the  action  to  be  tried,  and  move  for  such  judgment  as  he 
may  1)0  entitled  to  upon  the  pleadings,  with  or  without  such  admia- 
sion. 

RULE  19.    {See  Rule  10  of  Rides  cf  Decmiber,  1863,  posL) 

RULE  20.     Regulations  as  to  the  calendars. 

Oauses  may  be  generally  reserved  by  a  written  consent  of  the  at- 
torneys, filed  at  any  time  before  the  case  is  on  the  day  calendar. 
Oases  so  reserved  may  afterwards  be  placed  upon  the  day  calendar, 
on  the  application  of  either  party  to  the  judge  at  chambers,  provided 
two  days'  previous  notice  of  such  application  be  given  to  the  adverse 
party. 

All  causes  marked  "  Off  for  the  Term,''  shall  have  priority  at  the 
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snoo^ediBg  tenn,  and  will  }^  plMed  in^thftir  M^deriafc  die  head  of  die 
oaleadar  therefor. 

Cauges  passed,  or  run  down,  will  be  placed  upon  (he  caleadar  fir 
(he  sncceediog  term,  as  of  the  date  of  issite  when  thus  paesed  or  mn 
down. 


RULES  ADOPTED  DEOBMBER  16,  1868. 

RULE  1. — ^The  general,  special  a&d  trial  terms  of  the  conrt  will  be 
liQld  on  the  first  Monday  in  January,  February,  March,  April,  May, 
June,  October,  November  and  December,  in  each  year,  and  will  con- 
tinue until  the  last  Saturday  of  such  months  respectively. 

RULE  2. — ^There  will  be  two  trial  terms  for  the  trial  of  causes,  by 
&  jory,  which  will  be  denominated  Parts  I.  and  IT. 

SULE  3. — ^There  will  be  a  special  term,  for  the  trial  of  issues  of 
i}pm  and  of  issues  of  fact,  without  a  jury.  The  calendar  will  be  call- 
ed through  at  11  o'clock  on  the  first  day  of  the  term,  for  the  purpose 
of  setting  down  causes  for  trial 

RULE  4. — Ex  parte  orders  must  be  applied  for  and  non*enumer- 
ated  motions  heard  at  special  term  only.  For  such  purpose  the  spec- 
ial term  will  be  opened  at  10  o'clock,  A.  M.,  and  continue  in  session 
until  3  o'clock,  P.  M.,  of  each  day,  except  New  Yeacr's  day,  Qooi 
Friday,  the  Fourth  of  July,  the  days  of  the  annual  and  charter  elee- 
tions.  Thanksgiving  day  and  Christmas. 

Ez  parte  orders  must  be  applied  for  between  the  hours  of  10 .  slid 
11  o'clock,  A.  M.  of  each  day,  or  at  any  other  times  when  the  justices, 
iwhile  holding  the  special  term,  may  be  diseijigaged. 

*The  first  Monday  jund  eaeh  of  the  Saturdays  in  the  special  tecs, 
A$i\  be  set  apart  for  the  hearing  of  non-enumerated  motkofl.  All 
Aiotions  must  be  noticed  for,  and  orders  to  show  cause  reiurftable  on. 
«Be  of  those  days,  unless,  otherwise  directed  jby  the  justice  holding 
the  special  term. 

nRULE  5.^-^The  general,  trial  and  special  terms,  for  the  trial  of 
causes,  will  open  at  11  o'clock,  A.  M.,  respectively. 

RULE  6.-^Appeals  from  orders  shall  be  heard  in  the  general 
term,  on  each  Saturday  in  term,  and  on  the  days  appointed  in  vaca- 
tion, at  11  o'clock,  A.  M.  The  appeal  papers  must  be  printed  in  like 
UMUnner  as  upon  appeals  from  judgments. 

In  appeals  from  orders,  <and  in  calendar  causes,  the  parties  shall 
deliver  eight  copies  of  the  printed  papers  and  points  to  the  clerk  si 
^IJhe  4^mi^eAoeo^ent  of  the  argument. 
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BULE  7. — ^The  day  calendar  in  the  trial  terms  will  be  called 
through  each  morning,  at  the  opening  of  the  oourt.  The  plaintiff,  on 
failure  of  the  defendant  to  appear,  may  take  an  inquest ;  and  the  de- 
fendant, on  fiiilure  of  the  plaintiff  to  appear,  may  have  a  dismissal  of 
the  complaint. 

BULE  8. — Causes  on  the  trial  calendar  may  be  reserved  generallf 
at  aoy  tkneibeibre  the  oause  is  en  the  day  cdendar,  be^lGlling  With  th^ 
elerk  the  written  consent  of  the  attorneys. 

Motions  to  put  such  causes  on  the  day  calendar  may  be  made  to 
the  justice  holding  the  q>ecial  term  on  two  d|kys'  notice. 

BULE  9. — It  is  ordered  that  from,  and  after  the  first  day  of  July, 
1864,  no  ea^pairte  order  for  the  substitution  of  attorney  for  either  party 
to  any  action  pending  in  this  courts  will  be  granted  unless  upon  the 
consent  in  writing  signed  by  the  party  and  his  attorney  duly  acknowl- 
edged or  pvDven  by  affida^rk. 

BULE  10^-^In  actions  on  contract  where  there  is  reason  to  be* 
lieve  that  the  defense  is  interposed  for  tlie  putiK)3e  of  delay,  and  that 
•the  tnal  will  not  occupy  more  than  one  hour,  the  plaintiff  may4ipply 
by.ftoiioii  At  i^eeial  term,  on  a  notice  of  four  days,  to  have  the  issue 
fdaced  ^pon  a. special  calendar  for  trial,  (serving  with  such  notice 
any  affida¥its  ^r  pi^pers  he  may  wish  to  use  on  the  motion,  which  have 
JMt .already  been  served ;)  and  the  same  be  so  ordered  in  the  discre- 
tion of  <the  juAtice  before  whom  the  motion  shall  be  made. 

If  such  motion  be  granted,  the  cause  will  be  entered  on  a  special 
calendar  to  be  made  by  the  clerk,  on  receiving  a  note  of  the  issue 
specifying  the  number  of  the  cause  tm  the  general  trial  calendar,  and 
ihe  date  ofiihe  order  directing  it  to  be  placed  on  suoh  special  cal- 
endar. 'Snch  note  of  issue  to  be  filed  with  the  clerk  four  days  before 
the  daymen  which  ihe  cause  shall  be  so  entered. 

The  special  calendar  will  be  called  on  the  second  imd  latft,  Fridiy 
of  each  trial  term  in  part  No.  1.  for  trials,  by  the  justice  there  pre- 
siding, and  the  causes  may  be  tried  in  either  part,  as  may  be  directed 
by  sudbi  justice. 

If  the  trial  of  the  cause  shall  occupy  more  than  one  hour,  l9ie  irid 
may  be  suspended  at  the  discretion  of  the  court,  and  the  cause  'be 
placed  at  the  .foot  of  the.general  trial  calendar. 
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COURT     OF     COMMON     PLEAS 

FOR  THE  CITY  AND  COUNTY  OF  NEW  YORK. 


BULES  ADOPTED  DEOEHBEB  2,  1868. 

Regulation  of  txiendoflr^'^hort  causes. 

1.  The  general  calendars  for  the  trial  of  jory  cases,  and  oases  to 
be  tried  by  the  court  without  a  jury,  for  the  year  l868,  haying  been 
called  through,  will  be  re-numbered  for  1864,  and  those  cases  only 
in  which  the  law  relative  to  stenographers  shall  have  been  complied 
with,  on  or  before  the  24th  instant,  will  be  continued  on  tiie  <Mden« 
dars.  Notes  of  issue  in  new  cases  not  on  the  present  general  calen- 
dar, must  be  filed  on  or  before  the  24th  inst. 

2.  Causes  may  be  generaily  reserved  by  a  written  consent  of  the  at- 
torneys, filed  at  any  time  before  the  case  is  on  the  day  calendar. 
Cases  so  reserved  may  afterwards  be  placed  upon  the  day  calendar, 
on  the  application  of  either  party  to  the  judge  a^  chambers,  provided 
two  days'  previous  notice  of  such  applicatbn  be  given  to  the  adverse 
party. 

8.  All  causes  marked  '*  Off  for  the  Term,"  shall  have  priority  at  the 
succeeding  term,  and  will  be  placed  at  the  head  of  the  calendar  diere- 
for. 

4.  The  calendar  of  causes  to  be  tried  by  the  court,  without  a  Jury, 
will  be  called  at  die  trial  terms  on  die  fourth  Mondays  of  January, 
March,  May,  and  November. 

5.  Fifteen  causes  will  be  placed  on  each  day  calendar,  and  no  cal- 
endar will  be  made  for  Saturdays. 

6.  At  the  ffeneral  terms,  in  appeal  oases  arising  in  this  court,  the 
parties  may,  by  consent,  reserve  the  argument  until  the  second  week 
in  term,  when  all  so  reserved  will  be  called  in  dieir  order  on  die  cal- 
endar.   But  in  appeals  from  die  marine  and  justices'  courts  no  such 
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reservAtian  will  be  allowed,  and  ooonsel  therein  most  be  prepared  for 
the  argument  when  the  ease  is  reaohed  in  its  order. 

7.  In  any  action  on  contract,  where  there  is  reason  to  belieye  that 
the  defence  is  interposed  for  delay,  and  that  the  trial  will  not  occupy 
more  than  one  hour,  the  plaintiff  may,  upon  a  notice  of  four  days,  ap- 
ply (U  chambers  to  have  the  cause  placed  upon  the  special  calendar 
for  short  cases,  and  which  will  be  made  up  tor  the  last  Friday  in  each 
trial  term. 

The  notice  must  be  accompanied  by  the  affidavits  (if  any)  upon 
which  the  motion  will  be  founded. 

If  the  motion  be  panted,  the  order  to  that  effect  shall  forthwidi  be 
delivered  to  the  clerk,  with  a  written  notice  specifying  the  number  of 
the  cause  on  the  general  calendar. 

Should  the  trial  occupy  more  than  one  hour,  it  may  be  suspended^ 
in  the  discretion  of  the  judee  holding  the  court,  and  the  cause  will 
thereupon  be  placed  at  ike  foot  of  the  general  calendar,  unless  other- 
wise specially  ordered. 


RULE  ADOPTED  MARCH  22, 1851. 
Mmew  of  questions  of  practice,  S^c, 

For  tiie  purpose  of  regulating  the  review  of  questions  of  practice 
decided  by  a  single  judge,  the  court  adopt  the  following  rule : 

Upon  the  decision  of  motions  made  before  a  single  judge  at  cham- 
bers or  at  special  term,  in  cases  in  which  no  appeal  is  allowed  by  sec- 
tion 349  of  the  code,  the  judge  may,  if  he  deem  the  question  of  such 
importance  and  doubt  as  to  render  a  review  by  the  general  term  prop- 
er, give  a  certificate  thereof;  and  the  party  desiring  such  review  shall 
within  six  days  after  the  decision  of  such  motion,  procure  such  cer* 
tificate,  and  serve  a  copy  thereof,  with  a  notice  of  hearing  for  the 
next  general  term  for  which  the  same  can  be  noticed ;  and  thereupon 
such  motion  shall  be  brought  on  and  submitted  for  review,  on  written 
points,  to  be  shown  to  the  opposite  counsel  and  then  handed  to  the 
court. 

Such  certificate  shall  not  operate  a  as  stay  of  proceedings,  unless  such 
stay  of  proceedings  be  expressly  ordered. 

a.  An  order  made  at  special  term  on  the  application  of  the  comptroller  of 
the  city  of  New  York  to  open  a  judgment  puHBuant  to  law  of  1859  may  be  ap- 
pealed to  the  general  term  without  a  certincate  under  this  role  {Joyce  v.  Mayor 
(jfJV.  r.20How.489). 

b.  An  order  denying- a  motion  to  set  aside  a  report  of  referees,  is  not  within 
this  rule  {Matthews  v.  Jones,  1  E.  D.  Smith,  429). 

e.  An  order  giving  ten  days*  time  to  a  party  to  make  a  motion,  and  staying 
proceedings  in  the  meantime,  is  within  the  above  role  (Hunt  v.  Bmnett^  % 
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S.  P.  Bmith,  63).    So  iB  an  order  opening  a  de&olt  and  permitting  the  deftn- 
dant  to  answer  the  complaint  (Jm^^.  wMti,  kt'^m). 

a.  The  decision  ofajodgeatepedal'tenn.gfadDtiBgcostB^  $ihe  dsHndaat 
from  the  time  of  answer,  as  a  condition  of  permission  to  the  plaintiff  to  amend 
the  complaint,  is  not  iqjpaalahla  In  ordier.to  leview,  at  a  a«gaiend  term,  the 
proprietyof  imposing  aaoh  costs  fta  a  ooddilion,  the  appellant  moat  obtain  a 
oertifioate  of  the  Judge,  in  pursuance  of  the  Rule  of  Jtarch  22, 1851  QSmM  y. 
2Md,4£LD.Smith,643). 


RULE  ADOPTED  MAT  2,  1867. 

Appeals  from  orders  to  be  stUnmUted  oh  oatified  copies  ofikepaper%. 

Ordered,  That  apppeals  to  tiiie  general  term  from  orders  latade  in 
motions  at  special  terms  and  chambers  be  submitted  upon  eettifiad 
copies  of  tlie  papers  used  on  the  motion,  instead  6t  ^o  -oHginid 
papers 


RULE  ADOPTED  SEPTEMBER  28,  1857 

Argument  of  appeals  from  Marine  and  District  Courts. 

Appeals  from  the  marine  and  district  courts  shall  hereafter,  and 
until  frurther  order  of  this  court,  be  heard  orally  at  tite  general  ^rm 
appointed  for  the  submission  thereof. 

The  parties  will  be  confined  on  the  argument  to  a  brief  statement 
of  thefts  and, points  involyed,  and  the  authorities  relied  on,  unleis 
the  court  shall  otherwise  direct  ^ 

1.  If  the  appellant  does  not  procure  the  retnm  to  be  made  to  this 
eourt,  within  the  time  prescribed  in  section  860  of  the  Uode  of  Pro- 
cedure, the  respondent  may  serve  a  notice  in  writing,  reqoiriiig  the 
same  to  be  done  within  ten  days  thereafter,  and  that,  in  dmult  there- 
of, he  will  apply  to  the  general  term,  on  the  first  day  thereof,  for  an 
order  dismissing  the  appeal ;  and  upon  proof  of  the  service  of  suoh 
notice,  and  of  a  non-compliance  therewith,  suoh  order  will  be  granted, 
unless  the  oourt  grant  further  time  therefbr. 

2.  If  the  court  below  shall  not  make  the  return  to  this  court  as 
prescribed  by  the  code,  the  appellant  may  apply  by  motion  to  a  judge 
at  chambers,  to  compel  such  return  by  attachment. 

b.  On  moving  to  dismiss  an  appeal  because  the  return  has  not  been  filed,  the 
•moving  party  has  only  to  show  the  proper  service  on  the  opposite  party  or  the 
notice  of  ten  days  required  by  this  rule.  That  is.  he  need  not  ehow  ttfinM- 
tMy  that  the  return  has  not  been  filed  witiiin  thirty  daj^s  as  required  iSf  ^eeo- 
tion  860ef  the  code  lOsmhrty.  Lias,  11  How.  264V 
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Aaigne^s  bond  for  bm^  rfcrtditon 

Ordered^  That  the  bond  required  to  be  ffiven  by  an  assignee,  ander 
tiie  act  of  April  13th,  1860,  respecting  yoliintary  assignments  for  the 
benefit  of  creditors,  most  specify  the  place  of  residence  of  each  sorety 
named  liierein. 

At  the  time  of  presenting  it  for  approval,  it  must  be  accompanied 
by  an  affidavit  showing  the  nominal  yalne,  and  also  the  actual  yalne, 
of  the  )>roper^  assigned;  and  no  bond  will  be  hereafter  approved  un- 
til these  requirements  are  complied  with. 


BULB  ADOPTED  JUNB»  1868. 

Bonds  to  be  legibfy^writtm. 

Orderod,  That  the  clerk  of  this  court  be  directed  to  place  no  bond 
or  undertaJdng  on  file  in  his  office  unless  the  same  is  legibhr  written, 
and  all  interlineations,  alterations  or  erasures  therein  are  duly  noted 
as  haying  been  made  before  execution  thereof. 

• 

Rer^oval  of  Actions  from  District  Courts  into  New  York  Common 

Pleas. 

In  any  action  commenced  in  a  district  court  of  the  city  of  New  York, 
where  the  claim  or  demand  exceeds  $100,  upon  the  application  of  the 
defendant,  the  justice  may  make  an  order  removing  me  same,  at  any 
'  time  after  issue  joined  and  before  the  trial,  into  the  New  York  com- 
mon pleas,  ^upon  the  defendant  executing  to  the  plaintifiPan  undertak- 
ing with  one  or  more  sufficient  sureties,  to  be  approved  by  the  lustice 
in  whose  court  the  action  is  commenced,  to  pay  to  the  plaintiff  the 
amount  of  any  judgment  that  may  be  awarded  against  the  defendant 
by  the  said  court  of  common  pleas  (Laws  1857,  cb*  844,  §  8).  Query, 
subsequent  proceeding  !    See  id.  §  48. 
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AlMte^  when  action  not  to,  188. 
Abatement;  answer  of  matter  in,  207. 
Abeoooding     debtora,     attachment 
agi^ist  property  of  46  b. 
proyiBions  of  Heyified  Statutes  as 
to,  not  repealed,  886. 
Abeenoe  fixmi  State;  effect  of,  on 

time  of  limitation,  90  b,  101. 
Abeenoe  (2f  cTii^,  782. 
Abaent  debtora,  see  JSTon^retidmk 
Abnae  of  proceae,  action  for,  111 «,  m. 
Aoooont;   defendants  in  action  for, 
127  A,  128  a. 
how  stated  in  pleadings,  815. 
Tcrified  copy  of  to  be  deliTered,816. 
further,  may  be  ordered,  815. 
stated,  complaint  on,  206  e, 
injukieet?  eowrU,  either  par^may 
be  reqtdred  to  exhibit,  TO. 
pleading  founded  on,  TO. 
action  on,  in  Justices'   courts, 
64,66. 
rtferenoe  to  take,  after  Judgment  on 
issneof  law,  489. 
knr  information  <^  court,  or  to 
cany  a  Judgment  into  effe^ 
489,498  0,^0. 
by  county  treasurer,  894. 
ly  guarmans,  798. 
^  agera,  746  a. 
ftooj^  as  evidence,  760  a. 
See  .SOZ  <^  wtriieulars,   OmrmU 
aeeowniy  Long  aceouni, 
Aooountabiltty  of  guardian,  79& 


Aoknofwladgmant  of  d^bt;  when  H 
must  be  in  writing,  104. 

effect  of,  76, 76. 
Aot  (0x10),  division  of,  19. 

when  to  take  effect,  887. 

to  what  to  relate,  19. 

construction  of.  882. 

extended  to  suits  on  forfeited  re- 
cognizances, 20  a. 

rules  and  practice  consistent  with, 
retained,  888. 

all  statutes  inconsistent  with,  re> 
pealed,  882. 

cases  not  provided  for  in,  882. 


not  to  apply  to  certain  statutory 
proceedings,  ncnr  to  manda- 
mus, 884 
Aotion,  defined.  18. 

what  is,  and  what  is  not,  18  a,  b. 

Jurisdiction  of  courts,  22  n. 

against  Mayor,  &c  of  N.  Y.  28  b, 

by  grantee  of  land  in  name  of  his 
grantor,  when  allowed,  106. 

authority  to  commence,  when  to 
be  produced,  106  e. 

provisions  of  Revised  Statutes  ap- 
plicable to  proceedings  in,  not 
repealed.  886. 

abatement  of,  188. 

consolidating,  886  e. 

discontinuing  in  Justice's  court,  on 
answer  of  tit)e,  67. 

after  discontinuance,  on  answer  of 
tiUe,68. 
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4otton    wMnusd, 

on  JndffmdDt,  86, 86, 80  ^  ^  06. 
on  Jaogment  apinst  Joint^tock 


oompaniet,  86/ 
on  undertakiiig,  2&  k,  400/,419«, 


i.67a 

when  aeemed  commenoed,  100, 
161, 158  c,  177  a,  ft. 

how  commenced,  158. 

proof  of  commencement  of,  100  a, 

ahoold  not  be  commenced  until 
cause  of  action  has  aocraed, 
158,0. 

title  <^,  not  changed  on  appeal,  610. 

for  diacovery  abolkhed,  744. 

f<vm  of;  85. 

kinds  of,  10. 

criminal  action  defined,  10. 

and  salt,  distinction  between,  abol- 
ished, 85. 

limitation  of,  time  for  commenc- 
ing, 88. 

oaoaa  o^  when  it  aocnies,  88»  noU^ 
80,  ti&U, 

continuance  of,  188  d. 

dismissal  of,  188  h. 

parUes  to,  85, 105, 746  a. 

piafi9oftrialof,148. 

sereMnce  of;  845, 46»  6, 506, 500. 

transfer  of    See,  TVmjAt. 

permisrion  to  bring,  101  b. 

pmuUJig  defence  of,  270  6, 818|  / 

sabmitting  controversy  without, 
717. 

b^  aMornejr-geoeral,  460  c 

wmfeesion  <n  Judgment  without. 

See,  Cause  cf  €UsU$n.  Civil  action^ 

Jfcte»W|y  Miite,  Tninq  in  aebion, 

Aotnal  determination,  luogment  by 

consent  is  not,  6&,  6,  d 
kAmiaom\  aUowanoe.  See  Alhwmee, 
h  AimkMiui  tima^  how  computed,  787. 

See,  Enlarging  Him, 
Addraaa  of  plaintiff,  when  it  may  be 
required,  106,  d  ^ 

A4tohiiDC  towBB,  what  are,  56. 
AcQqvrnaieiit  of  court  of  appeals,  28 
general  and  spednl  terms  of  su 
prame  court,  circuits,  and  oyer 
and  terminer,  86. 
of  hearinji:  before  referees,  407  d 
of  examination  in  supplementary 

proceedings,  562  «. 
injustices*  courts,  62. 
ofmortgi^sale,  801 
costs  on,  610. 
AdBnatmant  of  ooatsr  by  the  clerk, 
613. 
iMlioeof,618,614a. 
what  a  sufficient  notice,  614  d 


A4iiiatmMit  of  ooata— «m<MUMdL 
efibct  of  omitting  notice,  614/. 
power  of  derk  as  to,  614  < 
oisbursements,   how  stated  and 

verified,  615  d 
what  are  allowed   as  disbiiiw- 

ments,  615/ 
review  of,  617  A. 
in  court  of  appeals,  660  & 
by  Judge  at  chambers,  618  e. 
Qee^  InierloGuiaiy  amU. 
Admaaanrement  of  dower.  In  county 
com*,  80. 
oc»nplailit  for,  827^. 
Revised  .Statutes  as  to,  not  re- 
pealed, 885. 886, «. 
See,  SSdcknenlfifT  dawr. 
Administrator,  action  on  bond  U,  66. 

Admiralty    cauaei,    superior    court 

claims  Jurisdicticm  of;  45  a, 
Admlaalon  of  counsel  and  attomm 
r^^ulated,  840,  Oil.    * 
of  service  of  summons,  175, 176'e. 
of  geuuinettessof  paper,  wlienmay 

be  required,  &c.,  785. 
by  assignor  of  thing  in  action,  116  d 
bywS;745«j/,^ 
In  answer  or  part  of  plaintiflni 

claim,  482,480  it* 
in  pleading/^/,  888  6. 
by  demamng,  267  d 
by  not   answering  or  replyimc. 
888a,880d.  ^-^"^ 

Adni—iy,  issues  on  question  of;  how 
s^tUed,  862. 
veBse-claims  to  real  estate,  costs  in 

proceedings  on,  608, 600  a. 
actions  to  determine,  205  ^,  817. 
por^,  examination  of  as  a  wit- 
ness, 688  «,  746, 747. 
examination  of;  to  same  matter, 
when  assignor  of  tl^ng  in 
action  is  examined,  050. 
pimmmn,  what  is,  08, 04 
Advevtiaament  publication  o£  how 
proved,  705  a,  175, 176  A 
of  sale  of  real  estate  on  execution, 

540  m. 
exeeution  creditor  not  liahla  for 

cost  of;  540  ». 
faretiMure  l^y  not  affected  by  the 

Code,  886. 
Qee,  Publicali(m. 
Advice  <if  wwmL  how  sworn  to.  857, 

4610. 
AllldaTtt^  title  of,  785. 

to  be  filed,  78»,  774  d,  0, 85L 
to  be  used  on  a  motion^  774  & 
used  on  a  motion  to  be  filed,  687  ^ 
774  a. 
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copy  to  bo  scTTcd  with  ordon  en- 
larging time,  788, 788  L 

of  adyioe  of  counsel,  461  e,  857. 

ofmertt8,461.    BeeJf^Hte. 

of  seryice  of  summons,  175, 176  6, 
856. 

concerning  Tenne,  879, 149  b. 

of  diMnmements,  618. 

on  motion  to  yacate  order  of  ar- 
rest, 886. 

ftxr  order  for  publication,  171. 

Ibr  order  of  arrest,  874. 

amendment  of,  889  <f,*850  d, 

using  plea^bigs  as,  409  i. 

folios  of  to   be    numbered  and 
mailed,  857. 

copy  of,  to  include  Jurat  $^d  sig- 
nature, 784  a. 

proof  of  service,  where  partyjerv- 
ing  is  dead  or  insane,  787/ 

made  out  of  the  Stote,  810  h. 
AIBmaxio^  judgment  nfy  644  ^,  708. 

wliat  is  not,  661  A. 

in  part,  644 

in  court  of  appeals,  27. 

on  equal  dlyision  of  court,  effect 
of,  28  & 

lyy  de&ult  in  court  of  appeals,  844. 
notice  of.  whwn  to  be  given,  844. 

meanhig  of,  660  j. 

on  appeal  from  Justice's  court, 
700^,711,708. 
AtWmuitlve  relief  to  defendant,  476, 
506,509(2. 

on  motion,  774  d 

answer  need  not  contain  a  prajrer 
for,  278  e. 
J^BnA,  acts  of,  how  alleged,  201  d 

when  he  may  sue  in  his  own 
name,  107 1, 106, 119 1, 

compiaint  by,  190  d. 

when  liable  to  arrest,  863,  868  0. 

when  he  may  verity  a  pleaaing,8O90. 

form  of  verification  by,  811  6. 

accounting  as,  745  a. 
See  Managing  agent. 
AggravatioD,  matter  in,  how  pleaded, 

204  <?. 
Agreements,  as  to  proceedings  in  a 
cause,  to  be  m  writing  t>r  en- 
tered on  minutes,  854. 
Albany,  general  terms  at,  88  a. 

penitentiary,  action  against  super- 
intendent of,  144  b. 
AUen,   natxn^ization    of  in   county 
court,  40  b. 

mar  daim  by  adverse  possession, 
94  d. 
AUmt  enemy,  time  of  limitation  does 
not  run  against,  102. 


Alton  enemr—^jofiljyMMtf. 

answer  cf,  286  /. 
Alimony,  appeal  mm  order  granting, 

6»»ib,;,681n,864 
amount  of,  864  e,f. 
AUagatioQs  tV*  pleading,  when  df  emed 

true,  387.  $ 

material,  what  are,  887  c. 
how  to  be  made,  201. 
when  deemed  to  be  controverted, 

887. 

AQowanoa^  under  ddBih  eeetion,  607. 

no  motion  necessary,  608  a. 

in  what  cases  granted,  608  b, 

in  what  cases  refused,  608  e. 

under  809th  section,  609. 

when  has  **  a  trial  been  had,** 

610  a. 
what  are  difficult  and  eztraotdl- 

nary  cases,  610  d 
when,  where,  and  to  whom  the 

application    for,  should    be 

made,  611  a,  877. 
costs  on  motion  for,  612  d 
after  trial  before  a  referee,  612  «. 
review  of  order  for,  612  g,  680  o. 

681 1,  688  2. 
ofbaU,888. 
Alternative,  judgment  in  ihe^  when 

allowable,  514 
relitf,  cannot  be  demanded,  288. 
Amended  pleedhig;  what  is,  845  A. 
takes  the  place  of  the  plea^Qg 

amended,  840  d 

nent  of  complaint,  time  to 

answer  after,  268. 
Amendments,  the  provisions  of  the 


revised  statutes  as  to,  are  not 
repealed,  889  e, 
the  whole  matter  of,  is  in  the  di»- 

cretion  of  the  court,  855/. 
of  summons,  155  a,  850  e, 
of  affidavits,  850  d 
of  attachments,  850  e. 
of  undertaking,  851  a. 
of  referee's  report,  500/. 
of  variances,  840.    See  Varianee. 
of  complaint,  268. 
of  course,  844. 
in  what  cases,  844,  846  a. 
within  what  time,  847  b. 
extent  of,  348  g. 

after  decision  on  demurrer,  846  b. 
right  to  amend  of  course  is  not  a 

stay  of  proceedings,  845  b. 
by  order,  849. 

what  court  may  order,  849  b. 

generally  before  trial,  349  e, 

on  motioD,  851  e,  892  b. 

at  the  trial,  351  e. 

after  the  trial,  352  d 
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from  tort  to  contract  .or   the 

reverse,  849  6, 858  A. 
of  the  demand  of  relief  in  the 

complaint,  849  6. 
of  verdict,  852^/. 
of  ladgmcnit,  858  e. 
Judgment  roll,  858  j^.  ii. 
after  Jadsment,  858  iL 
onappeal,  854  ^  640, 641  a, 
to  aomit  defence  of  usniy,  850  b. 

terms  on  which  amendments  are 
ordered,  854/. 

hy  dividing  one  action  into  sev- 
eral, 845. 

by  addinff  comiter-claim,  898  e. 

imanUiomed,  851  d.  • 

<ii  attachment,  420  b. 

effect  of,  on  order  of  reference, 
855  a,  6, 6,  dy  e. 

<tf  Judgment  of  affirmance,  712  a. 

motion  forjWhen  to  f)e  on  notice, 
772  ft,  791  a. 

is  a  waiver  of  a  default  previously 
taken,  840  <;. 

of  affidavits,  889  d. 

on  application  for  judgment  on 
the  ground  of  the  frivolousness 
of  the  answer,  452  c 

on  payment  of  costs,  606  d. 

Amotion  papers,  774  g. 

on  a  motion,  of  a  proceeding  ob- 
jected to,  351  e. 

after  notice  of  appeal  of  any  omis- 
i^on  in  perfecting  appeal  or 
staying  proceedings,  640, 
641a. 

in  Justice's  court,  74 1 

appeal  from  order  granting  or  de- 
nying, 855/,  681i,  *,  682^,  c,  v). 

in  action  for  partition,  816  e. 

in  cases  of  mandamus,  884 

referee  may  allow,  49o  t. 
Amount  admitted  to  be  due  by  an- 
swer, when  order  for  payment 
of,  will  be  made,  482, 489  k. 

order  for  payment  of,  how  enforced, 

440/. 

order  for  payment  of,  is  appealable 
to  the  general  term,  440  A. 
Amovint  claimed,  may  be  increased 
by  amendment,  352/ 
Judgment  by  de&ult  not  to  exceed, 

512, 
relief  not  to  exceed,  512. 
complaint  to  agree  with  summons 
as  to,  198  0. 
Animals,  h^ury  by,  224  A. 
Answer,  the  only  pleading  by  defend- 
ant is  a  demurrer  or  answer, 
255. 


Asmwrn-^wntinued. 

statute  of  limitation  must  be  set 

up  by,  90. 
time  to  answer,  255. 
cannot  be  treated  as  a  nullity,  256/. 
by  married  women,  257  Og  128  a, 

281A. 
extending  time  to  answer,  255. 
defects  hi  complaint,  when  waived 

by  obtaining  extension  of  tima 

to  answer,  255  ft. 
service  o^  after  time  to  answer  has 

expired,  256  e. 
and  demurrer,  256  «,  298. 
separate  answers,  256  d. 
tohere  to  be  served,  256  ft. 
what  to  contain,  266, 267. 
need  not  be  entitled,  267  a, 
requirement  of,  266. 
need  not  be  a  defence  to  all  oom- 

plamt,  267  ft. 
general  denial,  268  a. 
•  denial  of  any  knowledge  or  infar^ 

mation,  &c,  when  allowed, 

268(1 
form  of,  269  e. 
denial  on  information  and  belief^ 

270  a. 
should  be  in  the  disjunctive, 

270c 
.should  not  be  in  the  alternative, 

270  A 
of  part  of  a  cause  of  action, 

271a. 
of  one  of  several  causes  of  ac- 
tion, 271  0. 
what  may  be  denied,  271  ft. 
what  may  be  given  in  evidence 

under  a  general  denial,  278  ft. 
what  may  not  be  given  in  evidence 

under  a  general  denial,  874  d 
neu)  tnatter^  definition  of,  275  d 
must  be  pleaded,  276  ft. 
in    confession  and   avoidance, 

276  c. 
parUal  defence,  277  e. 
miUgaUng  dreumstanees,  278  ft. 
prayer  for  relief  hi,  278  c 
denying  notice  of  non-acceptanoe 

or  non-payment   of  bill  or 

note,  278  e. 
of  action  pending,  279  a. 
of  discharge  under  insolvent  or 

bankrupt  act,  280  A. 
of  leave  and  license',  281  /. 
of  Justification  under  Justice's  war- 
rant, 281,  e. 
of  matter  occurring  pending  the 

action,  281  g, 
of  noio^oinder  of  party  ddbadaat, 
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Answer — continued. 

of  judgment  recovered,  281  6. 

that  plaintiff  not  the  real  party  in 
interest,  109  e,  282  h, 

in  action  for  a  divorce,  282  c. 
foredoBure,  283  a, 
an  escape,  282  g. 
an  assault,  280  e, 
on  a  judgment,  288/ 
ffoods  sold,  280 1. 
for  libel  or  slander,  829. 
to  recover  property  distrain- 
ed, doing  damage,  381. 

eviction,  283  ^. 

equitable  defence,  288  A,  828  ii. 

of  fraud,  284  a. 

of  payment,  2846. 

of  performance,  284  g. 

of  a  statutable  defence,  285  a. 

of  statute  of  limitations,  285  ^  90l 

oftender,285  6. 

of  usury,  i^  A. 

in  action  on  undertaking,  286,  e, 

of  alien  enemy,  286/. 

by  carrier,  287  a. 

in  covenant,  287  h. 

in  action  for  rent,  287  c, 

in  action  for  specific  performance, 
287  <>. 

that  instrument  unstamped,  287/ 

demand  of  subrogation,  287  g. 

and  demurrer,  2C@,  256  e. 

constituting  a  counter-claim,  287. 

of  several  defences,  287,  296. 

in  abatement  and  in  bar,  297. 

sham  and  irrelevant  may  be  strick- 
en out,  298. 
defined,  298  6, 

demurrer  to,  802,  803  c. 

frivolous,  450.  See,  JMcoUmB  de- 
m,UTT0r^  answer^  dkc 

new  matter  in,  when  deemed  con- 
troverted, 837. 

judgment  on  failure  of,  441,  675  h. 

is  cufferent  from  a  demurrer,  256  e, 

defendant  may  be  let  in  to  an- 
{  swer  after  time  to  answer  has 

expired,  256  e,  448  «. 

served  after  time  to  answer  has 
expired,  and  without   leave 
!  of   the   court,   is    irregular, 

256  c. . 

of  statute  of  limitations,  when  de- 
fendant restrained  from  inter- 
posing, 448  e, 

of  usury,  when  the  defendant  wUV 
not  be  restrained  from  inter- 
posing, 448  e. 

objections  to  complaint  not  ap-l 

pearing  on  the  face  thereof, 

are  to  be  taken   by  answer, 

264.  I 

59 


Axmwer^continued. 

objection  not  taken  by  answer  or 

demurrer,  when  waived,  265. 

time  to  answer  if  complaint  be 
amended,  263. 

time  to  answer  may  be  extended, 
255. 

order  for  extending  time  to  an- 
swer, how  obtamed,  858. 

time  to  answer  where  summons 
served  without  any  copy  of 
the  complahit,  159, 159/ 

time  to  answer  after  order  of  ar- 
rest, 376. 

cannot  be  put  in  before  service  of 
complaint,  255  a. 

time  to  answer  after  service  by 
publication,  175  a. 
after    order   for   discovery   of 

books,  &c.,  856. 
not  extended  by  order  for  bill 
of  particulars,  816  tf. 

copy  of,  need  not  be  served  on  a 
co-defendant,  256  d, 

of  one  defendant  not  evidence 
against  his  co^iefendant,  338  a, 

admitting  part  of  claim,  432, 439  k, 

on  demurrer  to,  sufficiency  of  com- 
plaint may  be  considered, 
303  A. 

amended^  what  is  not.  345  h. 
once,  of  course,  344. 
of  course,  in  what  cases,  345  g. 

qfi&wral  defence*,  to  be  separately 
stated,  287,  296  e, 
to  be  numbered,  856. 

of  counter-claim,  287, 267. 

to  part,  and  demurrer  to  residue 
of  complaint.  256  e,  298, 298  a. 

sham  and  irrelevant,  may  be 
stricken  out,  298. 

when  it  may  be  replied  or  demur- 
red to,  302. 

motion  for  judgment  on.  304. 

to  supplemental  complaint,  858  e, 

mpptemefUaly  when  proper,  358  A, 
683^. 

of  infant,  123  e,  338  d 

frivoUmi,  motion  for  judgment  on, 
45a. 

discovery  of  documents  to  enable 
defendant  to  prepare,  855. 

after  discontinuance  of  action  in 
ju8tice*s  court  by  reason  of 
title  coming  in  question,  68  a. 

mjufUutf  courts,  74. 

of  title  injustice's  court,  64. 
to  be  accompanied  with  under- 
taking, 66. 
proceedmgs  after,  66 
as  to  one  of  several  causes  of 
action,  69. 
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,.,  ^^.^.  ^,  substitute  for  writ 
of  error,  686. 

is  a  new  action,  687  g. 

waiver  of  right  to,  637/    ^ 

motion  in  Hea  of,  637  A,  651/ 

eflbct  of,  638  d. 

in  existing  suits,  636  a. 

buformapauperiM  not  allowed,637  b. 

by  the  people,  637  e. 

by  State  officers  and  board  of 
State  officers,  637  d. 

fromxlecision  on  demurrer,  777  c, 
778  a. 

by  municipal  corporations,  637  e. 

second,  in  same  action,  when  per- 
mitted, 638  g, 

second,  place  of,  on  calendar,  27. 

may  be  after  payment  of  judg- 
ment, 656/ 

who  may  appeal,  639. 

parties  to,  how  designated,  639. 

titie  of  action  not  changed  by,  639. 

death  of  party  to,  639/ 

how  made,  639. 

entry  on  docket  that  judgment 
secured  on,  518. 

mistake  in  proceedings  qfter  notice 
of,  may  be  rectified,  640. 

amendment  on,  354  d,  641  a,  642  a. 

not  made  until  notice  of,  is  seryed 
on  derk,  640  e. 

service  of  notice  of,  640  e. 

derk  to  transmit  papers  to  appel- 
late court,  641. 

papers  transmitted  by  clerk  may 
be  amended,  642  a. 

intermediate  orders  reviewed  on. 
642. 

Judgment  on,  642. 

restitution  on  reversal   of  jn< 
ment,  642, 443, 447^,  643  e,  71: 

new  trial  may  be  ordered  on,  642, 
644d. 

discontinuance  of,  634  2,  638  ^ 

appellant  parting  witii  his  interest 
in  subject  of,  638  o. 

stiptdating  not  to,  659  e, 

payment  pending,  713  a. 

time  for,  645. 
cannot  be  enlarged,  645  i 
when  it  commences  to  run,  646, 
646  tf. 

cannot  be  until  after  entry  of  the 
judgment  appealed  from,  645  a. 

entry  of  judgment  may  be  con^- 
pelled  to  enable  appeal  to  be 
brought  645  b, 

when  order  is  ent&red  so  as  to  per- 
mit an  appeal,  646  e^ 
amendment  after,  354  6,  640, 642 
a,  d,  641  a.  { 


Appeal  in  general— <»ntinfi^. 
costs  on,  696, 600. 
double  costs  on,  565. 
ramdian  for  infimt  on,  128  ^. 
death  of  party  pending,  137  e^ 

644  A, ». 

in  proceedings  to  determine  oon- 
nicting  cl^ms  to  real  prop- 
erty, 817  d 

fhxn  orders  allowing  provisional 
remedies  to  have  a  preference, 
778. 

in  special  proceedings,  582  <L  628. 

to  superior  court,  New  Yolk,  no 
longer  exists,  20  b, 
to  GourVof  appeals,  in  what  cases, 

what  decision  the  court  of  ap- 
peals may  review,  649  c 

in  which  it  does  not  he, 
651  fr. 

in  which  it^oes  lie,  656  d 

papers  on,  657  d,  648. 

power  of  court  on,  27, 668  a. 

remittitur  after,  27. 

when  to  be  reheard,  27. 

proceedings  after  decision  oL 
659(1 

costs  on,  660  a,  658/ 

judgment  on,  27, 6&,  659  d. 

security  or  deposit  on,  660. 

security  or  deposit  may  be 
waived,  660. 

stay  of  execution  on,  fh>m  judg- 
ment directing  the  payment  of 
mone^,  662. 
sureties  becoming  insolvent^ 

662. 
dep^t  in  lieu  of  undertaking, 

firom  judgment  directing  the 
assignment  or  delivety  of 
documents  or  personal  prop- 
erty, 664. 

firom  judgment  to  execute  con- 
veyance or  other  instramoit, 
664. 

from  Judgment  directing  sale 

or  delivery  of  real  property, 

or  for  the  sale  of  mortgaged 

premises,  665. 

effect  of  stay  of  proceedings  on, 

645  c. 
on  appeal  being  perfected,  pro- 
ceedings stayed,  665. 

security  may  be  dispensed  with 

or  umited  in  certain  cases^ 

665. 
by    executors,    administratorB, 

trustees,  or  persons  acting  in 

anothers  right,  665. 
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Appeal  U>  court  qf  appeaU—conimued, 
undertaking  on,  and    senrice 
thereof,  666. 

security  on,  to  be  approved  and 
juBt^,  667. 

secnred  on  appeal,  may  be  en- 
tered on  docket,  518. 

case  of  perishable  property,  668. 

nndertaJdngs  on,  to  be  filed,  669, 
851. 

time  for,  645. 

statement  of  &ct8  for,  648, 848. 

death  of  party  pending,  689  /, 
644  A,  *,  187  c. 

what  papers  clerk  is  to  return, 
641.  82*. 

appellant  to  cause  the  return  to 
be  made,  641, 840. 

how  respondent  may  hare   it 
dismissed  for  want  of  a  re- 
turn, 940. 

if  the  return  filed  be  defectiye,  a 
further  return  may  be  order- 
ed, 841. 

attorneys  and  guardians  in  court 
below  to  be  deemed  attorneys 
and  guardians  for  the 
same  parties  on  appeal,  841. 

in  calendar  canses,a  case  is  to  be 
made,  841. 

what  such  case  is  to  contain,  841 

cases  and  points  to  be  printed, 
841. 

copies  of  case  to  be  senred  on  ad- 
verse party,  841. 

dismissal  of,  for  want  of  a  return, 
or  for  not  serving  copies  of 
the  case,  842. 

form  of  order  of  judgment  in 
court  below  after  dismissal, 
842. 

proceedings  on  aigument,  848. 

copies  (leases  and  points  to  be 
nimished  the  Judges,  derk, 
and  oi^;K)6ine  counsd,  843. 

one  counsel  omy  on  each  side, 
843. 

statements  of  fiEUSts  on  pohits,  843. 

index  to  case,  841. 

resettlement  of  case,  840/ 

extended  discussion  on  question 
of  fact  not  allowed,  848. 

Judgment  of  afl9rmance  or  rever- 
sal may  be  taken  by  default, 
843. 

notice  of  such  Judgment  to  be 

Ji^ven,  844. 
minal  cases  to  have  a  prefer- 
ence, 844.. 
may  be  submitted  on  printed  ar- 
guments, 844. 


A|jpeal  io  court  ofappeali    oonUwud, 
remittitur,  844. 
time  prescribed  by  rale  may  be 

enlarged,  841 
revoking  or  modifying   orders 

rules  when  to  take  effect,  845. 

call^f  calendar,  845, 847. 

calendar  to  continue  one  year, 
846. 

to  be  noticed  for  January  term 
each  year,  846. 

notice  of  argument,  847. 

no  defaults  allowed,  846. 

proof  of  service  of  notice,  to  bt 
filed  with  the  derk,  847. 

cases  ordered  to  be  re-arsued, 
how  placed  on  calendar,  847. 

exchange  of  causes  on  calen- 
dar, §16. 

ten  causes  called  each  day,  84S. 

date  of  issue  of  passed  causes,84S. 

striking  cause  from  calendar. 
845. 

derk  to  keep  memorandum  of 
the  exchaniged  causes,  846. 

certain  rules  and  notice  to  bt 
printed  on  calendar,  846. 

not  more  than  two  hours  to  be 
occupied  bv  argument  of  each 
counsel,  846. 

calendar  practice,  848. 

miscellaneous  rules,  848. 
tothenipremecotiHJYtmcmiitferior 
court,  in  what  cases,  670. 

security  upon,  671. 

where  heco^,  671. 

Judgment  on,  where  entered 
and  docketed,  671. 

time  for,  645. 

costs  on,  672  a,  598,  600. 
inthe'mpreme  court,  oupmorcourtf 
and  New  York  common  pfaot, 
from  a  nngle  judge  to  the  gau 
oral  term,  from  certain  Judg^ 
ments,  678,  675  b. 

does  not  stay  proceedings,  ex- 
cept,  &c.,  673,  674  c. 

how  heard,  673,  869,  876. 

security  on,  674  c. 

amount  of  security  to  st^y  pro- 
ceedings on,  675  0. 

notice,  of  security  may  be  en- 
tered on  docket,  518. 

in  the  case  of  certain  orden,  678, 
777  g, 
when  not  allowed,  680,  e. 

allowed,  682  h, 
frtim   order  on    motion   to 
vacate    order    of   amit^ 
388, «. 
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Appeal  in  the  supreme  and  other  courUy 
<&,  in  certain  orders^-eotUinued, 

from  order  sastaining  or  over- 
niling  a  demurrer,  684  a,  5, 
686/ 

order  tiiyolving  the  merits, 
684(1 

order  mvolying  a  sabstantial 
right,  685  a. 

from  an  order  granting  or  re- 
fosing  a  new  trial,  685  b. 

from  two  orders  in  one  ap- 
peal, 777  g, 

eecuritv  on  appeal  fit)m  or- 
der, 685  h, 

stay  of  proceeding  on  appeal 
from  order,  685  f. 

hearing  of,  686  c. 

in  N.Tcommon  plea8,687  6,921 

costs  on  appeal  flnom  order,686< 

tcom  order  at  chambers  on 
notice,  678,  687. 

Judgment  for  want  of  an  an- 
swer, 675  h. 

noticing  for  argument,  675  i 

motion  to  dismiss,  675  k. 

appeal  book,  676  a. 

fidfing    to   settle   and   serve 
case,  676  b. 
'  order  of,  on  the  calendar,  675, 

870. 

papers  on,  to  be  printed,  871 

copypapers for uie  court  on, 

what  papers  to  be  furnished 

on.  870,  871. 
within  what  time,  645. 
in  superior  court    See  Supe- 

rior  court. 
what  Questions  may  be  raised 

on,  676  «. 
when  the  Judgment  will  be 

reversed,  677  iL 
Judgment  on,  677  I. 
costs  on,  678  b,  600. 598. 
death  of  party  pending,  678  c. 
re-areument,  678  g. 
opening  Judgment  by  de&ult 

in,  6TO  ^  ' 

in  special  procedings,  679  a. 
from  charnber  order,  made  ex  parte. 
687. 
ffi  New  York  common  pieas,  921 
flrom  Judgment  on  report  of  riferee, 
508  a. 
in  Justices*  courts  of  Buffido, 
689,689  a. 
from  decisions  of  Justices'  courts 
in  summary  proceeding  to  re- 
cover  possession    of   lands, 
405,689(1 


Ajppeel— continued, 

on  mechanic*B  lien,  689  b. 
to  the  court  of  common  pleae  far  the 
city  ana  county  qf  New  Tort, 
or  to  a  county  cawrt  from  a» 
inferior  court,  existing  laws 
as  to,  repealed,  688. 

in  what  court  appeal  to  be  had, 
47,689. 

time  for,  690. 

when  process  not  personally 
served,  690. 

notice  of  i^peal  to  be  served 
and  costs  paid,  690. 

notipB  of  appeal,  what  to  state^ 
690,  698  a. . 

from  justices  of  marine  and  jm- 
tices*  court,  security  to  be 
given,  or  deixmt  made,  691. 

by  Mayor,  &c.,  of  N..  Y.,  692  a, 

who  may  appeal,  692  dL 

what  judgments  are  appealable, 
692  0. 

when  notices  of  i^peal  may  be 
served,  692  it 

notice  of  appeal,  698  a. 

effect  of  notice  not  stating 
grounds  of,  698  c, 

service  of  the  notice,  694  b. 

filing  in  lieu  of  service  of  ndke 
of  697. 

payment  of  fee  for  return,  694  g. 

when  perfected,  694  A. 

objections  to  r^^ularity  (^notice 
of,  when  to  be  taken,  695  K 

motion  to  dismiss,  695/ 

security  to  stay  execution,  695  a, 
691. 

form  of  undertaking,  691. 696. 

execution,  how  stayed,  695, 696. 

effect  of  stay  on  previous  levy, 
696,  c  A. 

where  Justice  dead  or  removed, 
697,699. 

return,  how  made  and  compel- 
led, 697. 

cannot  be  ccnnpelled  till  fees 
paid,  699  a. 

form  of,  defects  in,  how  reme- 
died, 69a 

where  Justice  is  out  of  olDce, 
699,  700  a. 

amended,  699. 

noticing  for  hearing,  700. 

on  error  in  fiict,  701,  706  d, 
711a. 

hearing  of,  700, 701, 711  b,  922. 

to  be  on  oik;inal  papers,  701. 

dismiBsal  oCfor  want  of  prose- 
cution, 700, 715. 

on  the  argument,  711  e. 
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Appeal  to  New  York  eommonpleait  Se. 
— eoTiUmied. 
respondent  need   not  notice  for 

hearing,  700  d 
judgment  on  appeal,  701,  711  d. 
new  trial  on,  700,  702,  712  e. 
exceptions  not  necessary  to,  702  a. 
only  the  defects  pointed  out  by  the 

notice  of  appeal  are  reviewed, 

702  6. 

what  questions  are  not  reviewa- 
ble, 703  j. 
what  objections  cannot  be  taken 

for  the  first  time  on,  703  k, 
tiiat  Judgment  against  weight  of 

evidence,  704  b.     • 
what  defence  will  be  deemed  to 

have  been  waived,  704  e. 
what  objections  are  waived  by 

pleaoing  to  the  merits,  704  a. 
what  may  be  waived,  704  e. 
reversal   of  Judgment  for  want 

of   evidence   to   support  it, 

704/ 
for  admitting  illegal  testimony, 

705  a. 
in  other  cases,  705  c,  707  d. 
for  errors  of  fact  not  appearing 

on  record,  701,  705  d,  711  a. 
for  respondent  not  appearing  at 

the  hearing,  700  c. 
in  part,  711/ 
by  default,  700  c. 
reversal,  mistakes  can  only   be 

rectified  by,  708. 
power  of  court  on,  to  order  the 

proper  judgment,  708. 
conditions  on,  711  g. 
effect  of,  711  o. 
when  the  court  will  not  reverse, 

706  a. 

affirmance  on,  711  d,  700  d,  706  b. 
when  the  court  can  only  affirm  the 

Judgment,  708  c.    ^ 
reducing  amount  of  Judgment  on, 

708  a 
new   trial,  where  defendant   apn 

peared  in  the  court  below, 
708^. 

where  defendant  did  not  appear 
in  the  court  below,  and  mani- 
fest injustice  has  been  done, 

709  a. 

rehearing  qf,  712  b. 

Amendment  of  judgment  of  appel- 
late court,  712  a. 

judgment  roll,  712. 

eoBts  on,  how  awarded,  712. 

on  partial  affirmance,  712  d. 

when  court  must  award,  712  e, 

of  court  below,  712/. 


Appeal  toNewYork  Common  Pleae,  die 
^^-oontinued, 
payment  of  judgment  pending  the 

appeal,  713  a. 
judgment  on,  how  set  aside,  713  a. 
restitution  may  be  awarded,  718. 
set-off  of  costs  and  recovery,  713, 

716  d. 
set-off  of  costs,  714. 
offer  by  respondent  to  have  Jud^ 

ment  corrected,  714. 
amount  of  costs  on,  714. 
amount  of  costs  on  new  trial  in 

county  court,  716. 
in  discretion  of  court,  716. 
amount  of  costs  when  appeal  Ib 

heard  in  the  supreme  court, 

716/ 
when  no  costs  allowed  to  either 

party,  715. 
fee  to  justice  for  his  return,  715. 
from  Justices*  courts  in  the  dty  of 

Buffalo,  689  a. 
from  judgment  of  justices*  courts 

in  proceedings  under  mechan- 
ics^ lien  law,  689  b. 
from  clerk's  adjustment  of  costs, 

617  A. 
in  summary  proceedings  to    rt^ 

cover  possession  of  land,  689  d. 
from  eurrogcUes'  courts,  not  affected 

b  V  the  second  part  of  the  code, 

rules  regulating,  871. 
Appeal  book,  what  to  contain,  676  a. 

See,  Case. 
Appearance,  gives  jurisdiction,  46  «, 
45  a,  177. 
against  foreign  corporations,  55. 
what  to  be  deemed,  853. 
when  notice  of  may  be  served, 

446  A. 
waives  all  defects  in  process,  61. 
entitles  defendant  to  notice  of  as> 
sessment,  442,  444  e. 
trial,  459  d. 

motion  to  amend,  772  J,  791  a, 
does  not  entitle  defendant  to  no- 
tice of  application  for   pro- 
visional remedy,  790  e. 
ntary,  equivalent  to  personal 
service  of  summons,  ^  a,  46  0^ 
177. 
may  a  defendant  not  served  ap- 
pear? 177  d. 
Appellant,  the  party  appealing  is,  639. 
Appointment  of  terms,  dbc,  34,  35. 
Apprentice,  assignment  of  services  oil 

109  A;. 
Arbitration,  proceedings  on,  not  al^ 
fected  by  the  code,  836. 
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ArgomoDt    See^  Trial. 
Arrest,  no  person  to  be  arredted  hi  ft 
civil  action,  except  as   pre- 
scribed by  the  code,  361. 

code  not  to  affect  Uie  act  to  abolish 
imprisonment  for  debt,  &c,  or 
amendments  thereto,  861. 

provisions  of  code  as  to,  not  to 
apply  to  proceedings  for  con 
tempts,  361. 

in  what  cases,  363,  805. 

persons  privileged  from,  361  a. 

when  cause  of  arrest  must  exist  at 
the  time  of  the  commence- 
ment of  the  suit,  378  e, 

when  defendant  may  be  dis- 
charged from  arrest  on  the 
ground  of  insanity  or  lunacy, 
873  d 

on  proceeding  supplementary  to 
execution,  556. 

in  action  by  partner  against  his 
co-partner,  373  a. 

sheriff  may  be  arrested,  301  a,  362. 

defendant  cannot  be  twice  ar- 
rested for  the  same  cause,373 1. 

order  staying,  proceedings  does 
not  stay  application  for,  874  b. 

in  action  for  tort  committed  by  a 
married  woman,  872/. 

of  female,  862,  872,  873. 

order  for,  by  whom  made,  874 

grantmg  is  discretionary,  873  e. 

affidavit  to  obtain,  374. 

security  on  issuing  of,  375. 

When  made,  376. 

form  of,  876. 

undertaking  and  affidavit  to  be 
filed.  851. 

and  affidavit  to  be  delivered  to 
sheriff,  377. 

copy  of,  and  affidavit  to  be  deliv- 
ered to  defendant,  377. 

motion  to  vacate,  886,  876. 

condition  upon  vacating,  888  b. 

appeal  from,  888  e. 

time  to  answer  after,  376. 

how  made,  377. 

defendant  not  entitled  to  notice  of 
application  for.  790  e. 

defendant  may  be  discharged  from, 
on  bail  or  deposit,  8*^. 

bybaU,379. 

in  action  for  usurping  an  office, 
806. 

of  Judgment,  motion  for,  87, 488  d. 

on  Justices'  warrant,  justiff cation 
of,  how  pleaded,  281 «. 

See,  Bai2. 
Ainnli  action  fbr,  must  be  brought 
within  two  years,  98. 


Awanit,  action  foT'-'e^ntinued, 

Justices  of  the  peace  have  no  Jur- 
isdiction of,  54,  56. 

complaint  in,  206  a. 

answer  in,  280  e. 

arrest  in  action  for,  864/ 

against  husband  and  wife,  Judg- 
ment for,  508  a. 

assessment  of  damages  in,  446  u 

costs  in,  581  i,  591. 

of  damages,  defendant  en- 
titled to  notice  of,  444  e. 

in  actions  on  contract,  445  e. 

in  actions  to  recover  specific 
personal  property,  446  g. 

in  actions  against  common  car- 
rier. 446  e. 

in  actions  for  assault,  448  i 

contingently,  475/ 

separate,  475  b. 

after  Judgment  on  issue  of  law» 
488. 

to  defendant,  476. 

defendant  may  appear  (m,  to 
mitigate  damages,  447  «. 

under  general  road  law,  773  d, 

Qee,  Ifamagee. 
A9eAgnfi9{f  thing  in  aetWTi,  may soBUk 
his  own  name,  108  m. 

takes  subject  to  right  of  8etK>ff; 
115 

courts  will  protect,  116  k 

counter-claim  in  action  by, 
298^. 

is  liable  for  costs,  116  c,  628  b^ 
629. 

may  be  attached  for  costs,  6296. 

admissions  by  assignor,  evidence 
against,  116  a. 

may  issue  attachment,  417  e, 

pending  an  action  may  be  sub- 
stituted asplaintiff,  m  lieu  of 
assizor,  680  «,  188. 

complaint  by,  187  a,  208  A. 

of  lease,  complaint  against,  241^ 

of  a  demand  in  trust  may  sue  in 

his  own  name,  119  b, 
of  judgment,  may  institute  supple- 
mentary proceedings,  558  g. 
may  have  an  action  in  nature  of 

a  mi.  fa.  to  recover,  802  d 
for  benefit  of  erediiorg,  assignment 

by,  109  a. 
parties  to  action,  132. 

Lent  of  thing  in  action^  in  what 

cases,  109.   ' 
how  made,  112. 
consideration  for,  113  d, 
efiect  of,  on  character  of  daim. 

113  0. 
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Aasignment  of  Aing  in  aelkm-^-d^n- 
Uiwsd. 

proof  of,  118/. 

parol  proof,  to  explain,  114  a. 

impli^  wammtee  in,  114  e. 

reassignment,  114  b. 

carries  with  it  all  collaterals, 

114  d 
effect  of,  on  set-off,  115. 
not  to  abate  the  action,  188. 
how  alleged  in  pleading,  118  d, 
114  d. 
iirtgimr  qf  thing  in  aeUon,  implied 
warranty  by,  114  c 
who  is,  75o  e.  ' 

need  not  be  made  a  par^  de- 
fendant, 128'a. 
eoEamination  oi;  as  a  wltiiMt, 

759. 
admisdons  of;  evidenoe  against 

his  assignee,  116  d, 
wife  of,  may  be  a  witness,  746  g, 
AMistanoe.    See,  Writ  cf  amstanee, 
▲Moolatlon.  Qee,  BaiMng  oModfOian. 
Attachment,  proyisions  of  Bevised 
Statntes  not  abrogated,  885. 
justices  of  the  peace  have  juris- 
diction of  certain  actions  com- 
menced by,  51. 
authorized  by  the  code,  is  a  new 
and  important  remedy,  414  b, 
is  for  the  benefil  of  the  individ- 
ua)  creditor  at  whose  instance 
it  is  issued,  414  &. 
in  what  cases  it  may  issue,  414, 

417,  417  a. 
against  great  Western  Railroad 

of  Ganiuia,  415  e. 
by  whom  granted,  416. 
by  foreign  creditors,  415  e. 
at  instance  of  one  foreign  corpo- 
ration against  anotiier,  415  b^ 
c,d. 
when  it  may  be  executed,  415  a. 
hen  of,  422  g. 
requisites  to  the  issuance  of,  417  a. 
superior  court  can  issue,  against 
property  of  non-re»dent8,46  b. 
in  what  cases  it  may  issue,  417, 

417  a. 
at  what  stage  of  the  action  it  may 

issue.  415  a. 
is  it  processi^  416  d, 
issuance  of,  is  commencement  of 

action,  177  d,  416  a. 
may  issue  against  one  or  more  of 

several  defendants,  416  b. 
aaay  issue  at  suit  of  a  non-resident, 

417  c,  415  c. 
aasigiiee  of  a  cause  of  action,  may 
issue^  417  e. 


Attaohment— <x>n^tMtI. 

affidavit  to  obtain,  416, 418  a. 
to  be  filed.  417,  851. 
amendment  of,  350  e. 

motion  to  set  aside,  418  e. 

security  on  issuance  of,  419. 

to  whom  directed,  and  what  to  re- 
quire, 420. 

several  may  issue  at  the  same  time 
to  different  counties,  420. 

how  executed,  420. 

liability  for  wrong  execution  ot 
421,/. 

proceedings  on,  in  case  of  perish- 
able property  or  vessels,  ^^. 

what  property  may  be  attached^ 
422  0. 

plaintiff  in,  may  prosecute  action 
on  notes,  £cy  attached,  427. 

how  executed  on  property  incapa- 
ble of  manual  delivery,  428. 

certificate  of  the  defendant's  inter- 
est in  stock  of  corporation  to 
be  famished  to  sheriff,  424 

defendant  may  procure  discharge 
of,  and  return  of  property,  on 
giving  undertaking,  429. 

sale  of  evweuce  of  debt,  426. 

undertaking  of  the  defendant  on' 
such  discharge  of  attachment, 
429. 

return  of,  and  proceedings  there- 
on, 480. 

sheriff's  fees  on,  480. 

amending,  420  b. 

allowance  in  addition  to  costs  in 
actions  commenced  by,  607. 

issuing  is  not  a  stay  or  waiver  of 
supplementary  proceedings, 
557  c. 

how  satisfied,  on  Judgment  for  the 
plaintiff  in  the  action,  425. 

on  Judgment  for  the  defendant, 
the  bond  given  to  the  sher- 
iff on  the  attachment  to  be 
delivered  to  the  defendant, 
428. 

to  enforce  payment  of  coste^  against 
guardian  of  an  m&nt  plamtiff, 

against  assignee  of  cause  of  action, 
629. 

for  disobeying  order  for  discovery, 
856. 

for  corJemptf  for  disobedience  to  or- 
ders in  supplementary  pro- 
ceedings, 578. 

bond^  action  on,  207  d, 

appeal  from  order  allowing,  682,  A. 
Attenaanoe  ^  parties,  as  wttnesaes, 
how  enforced,  749. 
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for  oQurU^  supervisors  to 
provide,  37. 

Qg  witness,  to  prove  execution 
of  document,  744  6. 
Attorney,  regulation  as  to  admission 
of,  to  practice,  840,  911. 
means  attorney  at  law,  788  c. 
does  not  include  clerk,  787. 
clerk  cannot  practice  as,  849  a. 
form  of  summons  against,  for  mo- 
ney collected,  157  i. 
complaint  by,  for  services,  188  a. 
reference  In  action  by,  to  recover 

fees,  493  a. 
agreement  as  to  compensation  to, 

581  A,/. 
lien  of  for  costs,  553  »,  816  g,  fS^f. 
when  liable  to  arrest,  363, 367  b. 
for  defendant's  costs,  590  e. 
to  sheriff  for  his  fees  on  execu- 

Uon,  535  k.- 
no  authority  to  control  levy  on 

execution,  537/ 
may  subscribe  execution,  581. 
return  of  execution  to,  538  e. 
substitution  of,  581  i, 
married  woman  cannot  appoint, 

128  0. 
cannot  be  bail,  878  h, 
not  liable  for  referees*  fees,  501 6,  & 
service  of  papers  in  cause  npon, 

791,  788,  m  h. 
may  be  security  for  costs,  589  i 
may  be  surety  on  appeal  ?  668  a. 
appearance  by,  853. 
to  continue  on  appeal,  841. 
to  endorse  name  and  place  of  resi- 
dence on  papers,  858. 
agreement  by,  as  to  proceeding  in 
action  to  be  in  writing,  or  en 
tered  on  minutes,  858. 
privilege  of,  from  arrest,  861  a, 
non-reSdent,  850  c,  792. 
certain  rights  and  duties,  of,  850  d 
duty  of,  to  act  as  guardian  (ulttiemi, 

880. 
reference  on  motion  against,  for 

not  paving  moneys,  498  c 
is  not  a  public  officer,  368  d, 
stipulation  of  client  is  binding  on. 

855  <). 
to  produce  authorit  v,  106  0,  820  d 
to   disclose  his  client's  address, 

106  d 
substitution  of,  854,  910,  919. 
may  issue  execution  on  Justice's 
judgment,    after     transcript 
filed,  81  d 
when  he  may  verify  pleading,309  6. 
form  of  verification  by,  811  c. 
may  subscribe  pleadings,  305. 


may  make  affidavit  to  prevoit  in- 
quest, 461  0. 
must  produce  client's  papers,  747  d 
what  he  may  testlQr  to,  as  a  wit- 
ness, 75o  e. 
See,  OowMd. 
Attorney-general,  actions  by,  802. 

liave  a  preference  on  calendar, 
460  0. 

Anottoneer,  when  liable  to  be  arrested, 
867  0. 
may  sue  without  joining  party  in 

interest,  119  h. 
is  trustee  of  an  express  trust,  119  b, 
Anth<»ity,  to  sue,  when  to  be  pro- 
duced, 106  0,  820  d 
Award,  complaint  to  set  aside,  206  d 
action  on,  29  0,  206  0,  800  a. 
action  to  set  a^de,  128  0, 206  d 
review  of  Judgment  on,  687  a,  666  A. 


B. 


Bail,  defendant  may  be   dischazged 
from  arrest  on,  877. 
how  given,  878. 
who  cannot  be.  878  b. 
surrender  of  defendant  in  exon^ 

ration  of,  879. 
may  arrest  defendant,  879. 
how  proceeded  A^^^nsti  879. 
how  exonerated,  380. 
notice  of;  to  plaintiff,  881. 
notice  of  non-acceptance  of,  <3it  ex- 
ception, by  plaintiff,  881. 
when  pUuntiff  deemed  to  hare  ac- 
cepted, 881. 
notice  of  justification  of;  881. 
11019,  notice  of  justification  o(  881. 
notice  of  Justification  is  a  waiver 
of  all  irregularity  in  the  no- 
tice of  ekception,  882  a. 
qualifications  of,  882. 
Justification  of  882. 
where  to  Justify,  882  ^  852. 
allowance  of,  9^. 
deposit  in  lieu  of,  888. 
sheriff,  when  liable  as,  884. 
substituting  for  deport,  883. 
liable  to  sheriff,  385. 
motion  to  reduce  amount  of,  885. 
summons  in  action  against,  157  m, 
review  of  order,  on  motion  to  ex- 
tend thne  to  surrender  princi- 
pal, 681  p,  682  a. 
review  of  order  reducing  amoont 
of,  681 1 
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Bail — canUnued. 

action  against,  879. 
Qee^dureHee. 
Bailee,  interest  of,  ma/  be  sold  on  ex- 
ecution, 686  / 
Bank,  accounts  with,  how  kept,  896. 
orders  upon,  in  what  form,  896. 
president,  complaint  by,  190  c. 
Banker,  complaint  against  for  dishon 

oring  note,  212  a. 
Bankrupt  act,  answer  of  discharge 

under,  280  h. 
Banking  aflsociations,  time  of  limita- 
tion not  applicable  to  actions 
against,  108. 
agent  of,when  liable  to  arrest,  864  b 
parties  to  actions  by  and  against, 

118  a. 
complaint  in  action  by  or  against, 

supplementaiT  proceedings  against 
stockholders  in,  666  a. 
Bank  notes,  time  of  limitation  not  ap- 
plicable to  actions  upon,  76. 
Battery.    See,  AseauU. 
Begin,  right  to,  on  trial,  466  d 

on  a  motion,  776  h. 
Benevolent  BocietieB,  sale  of  real  pro- 
perty of,  29  e. 
BUI  of  ezoeptions.    See,  JExcepHam, 
BUI  of  exchange.  Qee.BiUsandlfbUs. 
Bill  cxf  i>artlonlaxi»  court  may  order 
either  party  to  deliver,  816. 
when  it  will  be  ordered,  815, 816. 
order  for  delivery  of,  with  a  stay 
of  proceedings,  does  not  ex- 
tend the  time  to  answer,  266  a, 
816  d 
delivery  of,  how  enforced,  816  e, ». 
not  a  piart  of  the  pleading,  816  a. 

ofthe  record,  816  A:, 
refhsal  of  not  reviewable,  816  J, 


See,  Account. 
Bills  and  notesi  complaint  in  action 

on,  208/. 
answer  in  action  on,  278  e. 
afSdavit  of  merits  in  action  against 

the  several  parties  to,  349  e, 

852  d, 
costs  of  several  actions  on,  591 
parties  to  actions  upon,  188. 
the  several  parties  to,  though  sued 

in  one  action,  are  not  Uiereby 

made  Jointly  liable,  188  e. 
put  in  circulation  as  money  by 

moneyed  corporations,  108. 
plaintiff  in  action  on,  need  not  have 

aekuU  possession  of,  107  c. 
possession  is  evidence  of  title  to, 

107^. 


Bills  and  JXotaii— continued. 

provisions  as  to  assignment  not  to 

apply  to  transfer  of,  116. 
action   or   defence    upon,     how 

pleaded,  827. 
is  endorser  of,  an  assignor  of  thing 
in  action  ?  766  e. 
Board  of  Bdnoation,  action  by,  118  e. 
Board  of  Bzoise,  action  by,  120  h. 
Board  of  Stoic  officcre^  may  appeal  with- 
out giving  security,  687  d. 
actions  and  appeals  by  have  pre- 
ference on  calendar,  27. 
Board  of  Health,  party  to  action  by, 

120  c. 
Boats.    See,  Owners. 
Bond,  actio7i8  on.  Justice  of  the  peace 
has  Jurisdiction  in  certain,  61,  66. 
costs  of  several  actions  on  same 
bond,  591. 
complaint  on,  207  a. 
executed  before  July  1, 1848,  Judg 

ment  on,  796. 
for  eeeurtiy  for.eorte,  689  L 
of  constable,  party  to  action  on, 

117  c. 
of  town  superintendent,  party  to 

action  on,  121  b. 
of  indemnity  to  sheriiOr,  688  ff. 

689  d,/. 
of  administrator,  action  on,  65, 

208*. 
taken  in  the  name  of  the  people, 

parties  to  action  on,  116. 
for  duties  to  United  States,  action 

on,  22  c. 
of  assignee  for  benefit  of  creditors, 

&c.,  928. 
to  be  filed  in  New  York  common 

pleas,  928. 
Qee,OjJkial  Bond,  Surety  Bond,  Vh' 
deriaking,  B!eptmn  Bond,  Loil 
Bond,  Attachment  Bond,  Con- 
stabU^eBond. 
Books,  clerk  to  keep  certain,  616,  868. 
belonging  to  public  office,  compel- 
ling delivery  of,  46  d. 
of  corporation,  how  proved,  747 

e,d 
See,  Diecovery,   Inspection,  Judg- 
ment Book,  Production,  Account 
Book. 
Broker,  when  liable  to  arrest,  368. 
Brooklyn  oity  oonrt.    See,  Uitf/  Court 
of  Brooklyn. 
City  Judge,  transfer  of  causes  from, 
80  c. 
Brooklyn  Fire  Department,  action 

by,  120  6. 
BnlEalo  Jk  Lake  Huron  BaOway  Co^ 
proceedings  against,  800  K 
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BnfiOo,  ftPjM  from  Joitieet'  coortt 

appeal  from  superior  oourt  of,  85, 

657/. 

See,  Superior  Ckntri  (^Buffalo, 

yifif*«»g  Society,  shares  in,  exempt 

from  execution,  549  e. 

action  against  stockhold^  in,  294a. 

decree  in  foreclosure  b^,  886  e, 

Barial  ground,  exempt  m>m  execn* 

Uon,  549  a. 
BofliiiaM  (ni<  </awW,  Judges  may  trans- 
act, 86. 
qf  corpoToUon^  injunction  to  Sds* 

pend,410. 

See,  Judffe  ai  chambt/n, 

Biy-Ui w,  cf  cUif  torporation.  action  upon. 

mfty  be  brought  in  Jasttoe*s  court  of 

a  city,  88. 


c. 


',  9upfmk€  eowri,  when  derk  to 

enter  cause  on,  457. 

order  for  printing,  840  e, 

order  of  diroosbig  of  issues  on, 

460. 
action  by   attorney-general  to 

have  preference  on,  460  «. 
certain  actions  against  corpora- 
tions to  haye  preference  on, 
460  (^ 

cases  on  certiorari  have  prefer- 
ence on,  460  c,  876. 
issues  of  law  to  have  preference 

on.  460  c. 
criminal  cases  to  have  prefer- 
ence on,  876. 
when  cause  is  necessarily  on, 

604. 

when   cause    may    be   struck 

from,  871. 

in  New  York  common  pleas,  920. 

in  the  superior  court,  917. 

in  the  first  district,  907, 908,  911 

passed  causes  on,  908. 

reserved  causes  on,  911. 

in  Kings  county,  918. 

in  the  second  district,  912. 

taking    dismissal    of    complaint 

without   putting   cause   on, 

459^. 

<lf  court  of  appeaU,  to  continue  one 
year,  846. 
rules  6,  10, 12  and  20,  with  no- 
tice that  14  copies  of  cases 
and  points  are  required  to  be 
printed  on,  846. 


Calenrtar  Qfeourtcfappeaii—etmUnumL 
prefSerred  cases  on,  846, 844, 27. 
now  regulated,  27. 
exchange  of  causes  on,  846, 846. 
caU  of,  845,  847. 
calendar  practice,  848. 
far  general  term  of  eupreme  eowi^ 
clerk  to  prepare  and  print,  870. 
appeals,  how  placed  on,  870. 
other  cases,  how  placed  on,  870. 
order  of  appeal  on,  675/ 
eertioran  to  remore  proceeding 

to  hare  preference  on,  876. 
putting  cause  on,  isawaiTer<tf 
order  for  security  for  coiti, 
590d 
Bee,  jTr^erenM, 

la,  reoms  in  courts  o(  how 
proTed,796«. 
Curxier.    See,  Ckfrnimm  carrier, 
Ceme,  on  trial  of  question  of  iact  by 
the  court,  486. 
after  trial  by  court  or  referee,  or 
to  set  adde  non-suit,  dismli- 
sal  of  complaint,  or  yerdicti 
508  «,  864 
settlement  of,  604  »,  864. 
fkilure  to  settle  ot  serve,  676  b. 
to  be  filed,  867. 

order  declaring  it  abandoned,  817. 
statement  of.  for  appeal  to  ooui 

of  appeals,  867. 
to  be  prmted,  875. 
time  to  make,  788. 
order  for  time  to  make,  not  a  stay 

of  proceedings,  781  a. 
may  Judge   i^t  chambers  extend 

tune  to  make,  788  c 
agreed  on  by  the  parties,  717. 
notproyidod  for  by  the  code  or 

the  rules,  882,  903. 
Bee,  Appeal  book. 
Cattla  distrained  doing  dmnage,  pro- 
visions of  revised  statutes  as 
to,  not  repealed,  836. 
Canae  of  action,  where  does  it  arise  f 
Wf 
what  it  is,  165  & 
should  be  complete  before  action 

commenced,  158  e. 
each  should  be  perfect  in  itselfl 

219  <;. 
when  it  accrues  on  a  current  ac- 
count, 98,  99. 
on  new  promise,  104/ 
what  may  be  Joined,  882. 
when  only  one  exists,  it  should  not 
be  made  the  subject  of  several 
statements  or  counts  in  the 
complaint,  292  b. 
When  to  be  numbered,  866^ 
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Cause  of  aotion— oemtfn  ued, 

electioD  of,  179  b. 

spliuing  or  diyiding  of,  56, 182  b, 
111  d, 
CaxmoB  of  demurrer,  257. 
Certain,  effect  of  allegation  of,  824  c 

See,  Indefinite  and  Uncertain,  and 
Uncertainty, 
Certainty,  what  amoont  of  required, 
824  A. 

See,  Uncertainty. 
Certificata  of  aerrnee  of  fummom  by 
the  dimff,  175, 175  b, 

cf  eervice  of  notice  of  no  personal 
daim,  160  b. 

to  enable  parties  to  appeal  from 
order  on  a  point  of  practice, 
921. 

of  good  moral  character  of  appli- 
cants for  admission  to  prac- 
tice as  attorneys,  849.  . 

of  defendants'  interest  in  rights 
and  shares  of  corporations, 
828. 

that  title  came  in  question  on  trial, 
69, 591. 

that  no  return  filed  in  court  of  ap- 
peals. 840. 

of  sheriff  on  sale  of  real  estate, 
542  0. 

of  deposit  in  lien  of  bail,  888. 

fraudvlent,  defendants  in  action  to 
cancel  128  b. 
Certiorari,  return  to,  by  judge  out  of 
office,  700  a, 

necessary  to  review  summary  pro- 
ceedings .to  recoyer  posses- 
sion of  land,  089  d. 

in  certam  dises,  not  affected  by 
the  code,  836. 

review  of  decision  on,  656  a. 

to  remove  proceedings,  hearing  of, 
to  be  preferred  on  caJendar, 
460  c,  876. 

to  arrest  special  proceedings,  80  0, 
47  tf. 

common  law,  cannot  be  granted 
at  chambers,  87  a. 

where  heard,  876. 

costs  on,  628  d 

costs  on,  to  have  preference  on  cal* 
endar,  460  c,  876. 
Chamberlain,  is  an  officer  of  the  court, 

567  flr. 
Chambers,  orders  at,  how  vacated  or 
modified,  68a 

order  at,  after  order  of  the  court, 
is  irreguUir,  776  c 

appeal  Irom  order  at,  in  common 
pleas,  921. 

S€«,  ^ud^e  at  Cliambers. 


Change  efname,  849  c 

qf  attorney,  6Xi^  910, 919. 

qfrtferee,4SMig,eS0t 

if  ground  of  action  or  dtfenoe  on 

trial,  4!(56m. 
qf  place  cf  trial,  145. 
when  the  county  designated  is 

not  the  proper  counQr,  146. 
because  an  hnpartial  trial  can- 
not be  had,  148. 
for  convenience  of  witnesses, 

and  to  promote  justice,  148. 
motion  for,  when  to  be  made, 

148  «. 
staying  proceeding  for  purposes 

of  motion,  149  a,  879. 
revoking  order  to  stay  proceed- 

ingBr979, 149. 
motion  for,  149  b. 
affidavits  on  motion  foi^  879. 
opposing  motion  for,  loO  «. 
not  inferred  from  reference  OQt 

of  county,  152  b. 
transfer  of  papers  on,  order  for, 

851. 
See,  Bx(Mnffe,  Trantfnr  cftanm. 
Charging  in  execution,  580  i. 

jury,  469  d. 
Charitable  eooietlea,  sale,  ^,  of  real 

property  of,  29  c. 
Charter  of  city  corporation,  action  on^ 
in  justices*  couits,  88. 
of  New  York  dty,  how  proved, 

795  c. 
of  corporation,  action  to   annul, 
802. 
Chattela.    See,  Ooods  and  OhatteU. 
Cheok,  complaint  in  action  on,  208  j. 
Children,  questioning  legitimacy   of, 
901. 
See,  Infant. 
Choae  in  aotioa    See,  Thing  in  Ac- 
tion. 
Cfa-onit,  issues  of  fiekct  in  the  supreme 
court,  when  tiie  trial  is  by  jury, 
to  be  tried  at,  in  other  cases  at 
the  circuit  or  spedal  term,  456, 
860. 
issues  of  law  to  be  tried  at  circuit 

or  special  term,  466. 
number  of  counsel   to  examine 
witnesses  and  sum  up  at,  limit- 
ed, 860. 
what  steps  may  be  taken  at,  80/. 
costs  of,  601  e. 
appeals  from,  678. 
irregularities  at,  how  conected, 

eowrte,  statutes  as  to,  repealed,  29. 
times  and  places,  &&,  of  hid- 
ing, 84. 
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drcQit  oourls — continued. 
jurisdiction  of,  30/. 
extraordinary  terms  of,  84. 
may  be  adjourned  by  entry  on 

the  minutes,  35. 
jury  may  be  drawn  for  an  ad- 
journed circuit,  85. 
notice  of  trial  may  be  given  for 

adjourned,  35. 
inabditv  of  judge  to  hold,  86. 
rooms  for  holding,  87. 
City  authorities,  costs  in  suits  by, 
605  K  See,  Mayor  of  New  Tork, 
Oi^  caxxxt,  of  BrocMyn,  power  of  su- 
preme court  on  appeal  from, 
670^. 
appeal  from,  670/. 
City  Judge,  qf  Brooklyn,  transfer  of 
causes  from,  80  e, 
postponement  at,  466  b, 
Cfvjl  action,  19.  See  Action, 
Civil  death,  effect  of,  184  d 
Claim,  against  deceased  persons,  coets 
of  proceedings  on,  622. 
penomu,  notice  of  having   none, 

160. 
See,  Amount,  BUI  of  JParOciUars, 
Demand. 
Claim  and  deliveiy  of  personal  prop- 
erty, provisions  of  code  as  to,  a 
substitute  for  the  action   of 
replevin,  890  e. 
discontinuance  of  action  for,  when 

and  on  what  terms,  890  g. 
an  action  for  an  injury  by  force 
to  personal  property,  and  an 
action  to  recover  possession 
of  personal  property,  are  sub- 
stantially  mfferent     actions, 
891/ 
delivery   of    personal    property, 
when  it  may  be  chdmed,  39K), 
891. 
requisites  of  affidavit  to  obtain  de- 
livery, 891. 
requisition  to  sheriff  to  take  and 

deliver  the  property,  392. 
security  by  plaintiff  for  return  of 

the  property,  393. 
undertaking  cannot  be  dispensed 

with,  393  a. 
defendant  to  be  served  with  copy 

ofaffldavit,  &C.,  393. 
undertaking  to  be  delivered  to  par- 
ties, 794. 
what  property  may  be  taken,894  a. 
defendant  may  except  to  plaintiff's 

sureties,  394. 
when  defendant  deemed  to  have 
waived  exception  to  plaintiff's 
sureties,  894. 


Claim  and  deSiveacy^-conttnued. 

plaintiff's  sureties,  when  and  how 
to  justify,  394. 

when  sheriff  responsible  for  suffi- 
ciency of  plaintiff's  sureties, 
394. 

when  defendant  cannot  reclaim 
the  property  taken,  394. 

when  defendant  entitled  to  a  re- 
delivery of  the  property  taken, 
894. 

defendant  to  give  undertaking 
with  sureties,  894. 

when  property  taken  is  to  he  de- 
livered to  plaintiff;  894. 

defendant's  sureties,  when  and 
how  to  justify,  895. 

when  sherin  responsible  for  de- 
fendant's sureties,  895. 

qualification  and  justification  of 
sureties,  same  as  on  arrest. 


propertv,  how  taken  when  con- 
cealed in  any  building  or  in- 
closure,  896. 

duty  of  sheriff  as  to  keeping  and 
delivering  property  takeii,896, 
896  a. 

daim  of  property  by  third  party 
896. 

notice  and  affidavit,  and  proceed- 
ings thereon,  to  be  filed,  897. 

verdict  on,  472. 
Claim  to  feal  property,  allowance  in 
addition  to  costs  in  proceed- 
ings to  determine,  607. 

when  It  arises,  592. 

within  what  time  to  be  made,  9L 

See,    Advcj'ne    Claim,    ConJUeUng 
Claim,  Eijectinent. 
Clergy,  confessions  to,  not  to  be  re- 
vealed, 756  a. 
Clerk,  is  an  officer  of  the  court,  567  g, 

or  deputy,  cannot  practice  as  at- 
torney, 849  a. 

the  word  defined,  882. 

the  words  party  or  attorney  do  not 
include,  787  c.  , 

to  a^iost  costs  in  court  of  appeals, 

duiy  of,  on  receipt  of  note  of  issue, 

to  keep  a  Judgment  book,  516. 
other  books,  853. 

to  insert  costs  in  entry  of  judg- 
ment, 618. 

to  make  up  judgment-roll,  516. 

to  compute  Interest  on  verdict 
or  report  of  referee,  612. 

to  enter  judj^cnt  in  conformity 
with  venbct,  475. 
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not  bound  to  pay  postage  on  letter 

.    containing  process,  &c.,  889  e. 

to  transmit  papers  to   appellate 

court,  641. 
may  refuse  to  receive  his  fee  for 

entering  judgment,  619  a. 
service  on,  tor  the  party,  791. 
provisions  as  to  service  by  mail  do 
not  apply  to  service  on,  789/. 
to  enter  name  of  counsel  taking 

order,  &c.,  by  default,  878. 
his  duty  on  entry  of  judgment  by 

confession,  000. 
party  not  to  suffer  for  errors  or 

omission  of,  840  b, 
of  King's  county,  to  record  Hi  pen- 

d^nSy  858  a. 
fees  cf,  6ia 
Qood  <m  title,  complaint  in  action  to 

remove,  215/. 
Coda    See,  Act. 

Oo-defendant,  when  he  may  be  ex- 
amined as  a  witness,  752. 
answer  of  one,  not  binding  on  the 
other,  888  a. 
See,  Defendant. 
Collateral  aecurity,  action  on  instru- 
ment held  as,  108  2. 
Collector  of  customs,  records  in  office 

of,  how  proved,  796  «. 

Coaunendng  action,  manner  of^  158. 

when   deemed   commenced,  100, 

158  c,  161, 177  a,  *. 

'     time  for,  88. 

See,  LimUaUon  of  actume,  Time  for 
commencing  aeUone, 
Commission  of  lunacy,  superior  court 
will  not  issue,  46. 
fees  on  executing,  896. 
CommissioD,  examination  of  witnesses 
and  parties  on,  46,  756  k, 
in  what  cases,  757  a. 
review  of  order  for,  680  g,  688  A. 
on  assessment  of  damages,  757  b. 
on    supplementary    proceedings, 

within  the  State,  757  d. 

in  discretion  of  court,  757  «. 

to  take  oral  testimony,  757/. 

on  motion,  757  g, 

to  examine  co-defendant,  758  a, 

adverse  party,  758  c 
motion  for,  when  and  how  made, 

758/ 
who  may  issue,  758  b, 
stay  of  proceedings  on,  759  d. 
commissioners,  760  a. 
interrogatories  and  directions  for 

return  of,  760  c. 
form  of,  760 1 


CoaankuAxm-'-continued, 

execution  and  return  of,  761  g. 
second,  when  may  issue,  766  o. 
to  take  testimony  on  an  assess- 
ment of  damages,  447  a. 
in  supplementary  proceedings  not 

allowed,  568  ;\ 
amending  commissioners*  return, 

766  «. 
costs  of,  766  / 
examination    of   witness  at   the 

.  trial  after,  766  a. 
costs  of,  in  justice's  court,  81  b. 

loners  of  highways,  actions 
by,  127,  a. 
complaint  against,  215  g. 
appals  from  determination  of 
to  county  court,  39. 
of  excise,  action  by,  120  b. 
Committee   ^  lanaUc  and  habitual 
drunkard,     action    by    and 
against,  118  / 
complaint  against,  what  to  state, 

191a. 
not  to  be  sued  except  by  leave  of 
the  court,  191  b. 
Common  carriers,  form  of  summons 
in  action  against,  158  e. 
parties  to  action  by  and  against, 

118  a. 
complaint  in  action  against,  212  b. 
judgment  on  fidlure  to  answer  in 
action  against,  how  entered, 
446  <). 
as  to  actions  by,  108  a,g. 
assignment  of  daim  against,  100  A. 
answer  in  action  against,  287  a. 
Common  informer.    See,  Informer. 
Common  law,  a  rule  of  construction 
of,  not  to  apply  to  code,  882. 
of  other  Statesand  countries,  how 
proved,  795, 796. 
Common  pleas  costs,  585. 


Common  pleas,  for  the  cUiy  and  eountf 
Off  NeM>  Fc^ib,  jurisdiction  of, 

power  of,  to  order  production  of 

documents,  46  b. 
removal  of  causes  from,  to  supreme 

court,  44 
removal  of  actions  fit>m  district 

court  into,  928. 
may  review  jud^ents  of  marine 

and  justices^  courts,  47. 
terms  of,  47. 

general  terms  of,  by  whom  held,  48. 
special  terms,  by  whom  held,  48. 
judgment  on  appeal,  where  given, 

4a 

at   general    term,    how    pro- 
nounced, 48. 
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Common  pttaBfiriheeiiifandeouniif 

qf  New  Yorh—amUnued, 
reheariAg  of  appeal,  48. 
Indgea  of,  to  reoeiye  no  fees,  48. 
has  Jnrisdiction  of  ludgments  on 

recognizances,  4(9  0. 
Yolnntarr  appearance  gives  juris- 
diction, 46  e. 
when  Justice's  iudgment  to  be 

deemed  a  Judgment  of,  84. 
may  appoint  a  crier,  48. 
reomre  certain  bonds  to  be  filed, 

852  a. 
^[ypeal  from   special  to  general 

term  of,  673,  687  b. 
appeal  from  Judgment  of^  in  ac- 
tions commenced  in  Justice's 

or  marine  court,  26. 
rules  of,  920. 

regulation  of  calendar,  020. 
short  causes,  920. 
reyiew  of  questions  of  practice, 

921. 
appeal  from  marine  and  district 

courts,  922. 
removal  of  actions  fitnn  district 

courts  into,  928. 
Company,  ofiicers  and  directors  of, 

may  be  arrested,  868. 
Compeoaatlon  to  attorneys,  581  h. 
Conqdaint  is  the  first  pleading  on  the 

part  of  the  plaintiff,  184. 
defect  in,  supphed  by  allegations 

in  answer,  250  a. 
cured  by  verdict,  251  c. 
waived,  255. 
discovery  to  enable  plaintiff  to 

prepare,  855,  740/  741  A. 
rmtmies  qf,  ordinarily,  185. 
Hue  of  the  cause,  as  to  the  name  of 

me  court,' 185  a. 
as  to  the  name  of  the  county  in 

which  the  plaintiff  desires  tiie 

trial  to  be  had,  185. 
as  to  the  names  of  the  parties, 

186  c 
as  to  stating  the   character  in 

whi(^    Uie     plaintiff    sues, 

186  c 
plaintiff  suing  as  assignee,  114  d, 

18741. 
plaintiff  suing  as  executor  or  ad- 
ministrator, 188  a. 
plaintiff  suing  by  guardian,  180  b, 
plaintiff  suing  as  a  public  officer, 

189  c 

plaintiff  suing  as  receiver,  190  c 
plaintiff  suing  as  officer  of  joint 

stock  company,  190  b. 
plaintiff  suing  as  bank  president, 

190  c 


Compliiint— ^flgn(iiittdd. 

plaintiff  suing  as  trustee  or  agent, 

190  d, 
as  to  the  character  in  wfaidi  the 

defendant  is  sought   to  be 

chaiged,  191  a. 
permission  to  sue,  when  to  be  al- 
leged, 191  b. 
modification  of  rule  thai  daelara- 

tion   must  agree  with  writ, 

192  a. 
must  agree  with  the  summons  as 

to  the  nature  <^  the  cause  of 

action,  192  c 
must  agree  with  the  summons  as 

to  the  description  of  the  par- 
ties, 192  b. 
must  agree  with  the  summons  as 

to  the  amount  claimed,  198  c 
date  to,  198  d. 
statement  of  the  &cts  constituting 

a  cause  of  actiim,  198. 
what  are  &ct8,  198  c 
questions  of  foct,  194  a. 
mixed  of  law  and  fiu^  196  m. 
ofhiw,  195  c 
conclusions  of  law,  196  «. 
a  statement  of  the  partial  evidence 

of  a  feet  is  not  an  averment  of 

the  Ihct,  197  a. 
dut^f,  allegation  of,  197  b. 
wUaufiU,  allegation  that  an  act 

is,  197  c 
duly,  effect  of  the  aUegation,  198  a. 
what  are  the  focts  to  be  slated, 

198  6. 
what  is  necessarily  implied  need 

not  be  alleged,  199  a. 
it  is  not  neoessaiy  to  anticipate 

and  avoid  a  defence,  199  b. 
matters  of  which  the  court  take 

Judicial  notice  need  not  be 

alleged.  201  a. 
evidence*  of  facts  not  to  be  stated, 

2016. 
how  the  &cts  are  to  be  stated,  201. 
should  the  flEM^ts  be  suted  accord- 
ing to  their  legal  efeotf  201  c 
allegations  to  be  jMS&M^made, 

201c 
statement  of  Ceu^  valid  at  common 

law,  but  regulated  as  to  mode 
.  of  performance   by   statute, 

204d 
pleading    a  written   instrument, 

202  6,  827. 
delivery,  202  c 
consideration,  202  c 
holder  and  owner,  208  a, 
plaintiff  must  show  title,  208/. 
matter  in  aggravation,  204  c 
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flpedal  damage,  204/. 

facts  necessary  in  the  following 

actions  :— 

account  stated.  206  e. 

adyerse  claim,  to  real  property, 

205^. 
assanlt  and  battery,  206  a. 
attachment  bond,  207  d. 
award,  206  e. 

banking  associations,  206  e, 
bills  orexchange,  208/. 
bonds,  207  a. 
of  a  railroad,  208  a. 
of  executor,  208  b, 
in  replevin,  208  e. 
of  constable.  208  d, 
lost  bond,  208  e. 
carriers— for  non- delivery   of 
goods,  213  b. 
for  injury  to  passenser,  212  /. 
for  loss  of  goods,  212  d^  e. 
foft  refusing  to  carry  goods, 
212  flr. 
checks,  208  j. 
commiseioners  of  highways,  216  g. 
dond  on  tide,  216jr 
compromise,  216  h, 
against  constable  for  not  returning 
execution,  212  Jl 
on  bond  of,  208  d. 
for  surplus  money,  212  i 
for  renising  to   deliver  ffoods 
taken  on  an  attachment,^12/ 
for  divorce  or  separation,  897. 
pursuant  to  section  288  of  the  code, 

428  a. 
contract  of  indemnity,  207. 
by  or  against  corporations,  213  k, 
covenant,  214  e. 
creditors'  bill,  216  i, 
dower,  827  g. 
ejectment,  SHI  e. 

false  representation  to  induce  cre- 
dit, 218  a. 
false  imprisonment,  217  d, 
false  warranty,  218  b. 
foreclosure  of  mortgiu^e,  218  e. 

of  mechanics'  lien,  219  c. 
by  foreign  corporation,  218  a. 
against  executors,  217  e. 

heirs,  222  g. 

against  foreign  factor,  288  a. 

fraud,  219/ 

eoods  sold,  220  e. 

u^ury  causing  death,  222  h. 

by  defendant's  negligence,  224  e. 

by  non-repair  of  premises,  224  ' 

by  leaving  hatchways  open,  22 

by  one  anm)al  to  another,  224 

insurance  policy,  224 ». 


Compjnintr—ixmtimted, 

ludement,  226  d,  827. 

ubel  and  Mander,  226  e. 

slander  of  title,  228  6. 

to  charge  separate  estate  of  mar^ 
rled  woman,  229/ 

malicious  prosecution,  228  e, 

by  married  woman,  281  e, 

money  had  and  received,  282  a. 

money  lent,  238  d, 

money  paid,  284  b, 

money  lost  by  gaming,  284/ 

by  or  against  partners,  286  «. 
limited  partnerships,  286  d. 

against  Mayor.  &c,  of  N  T.,  286  $, 

•for  partition  of  personal  property. 
286/ 

for  a  cause  of  action  given  by  stat- 
ute, 286^. 

for  penalties,  286  g. 

promise  to  marry,  229  a, 

promissory  notes,  209  a. 

to  recover  personal  property,  2874L 

public  officer,  240  a. 

on  a  recognizance,  240  g. 

to  try  right  to  an  (^loe,  240  b,    . 

on  railroad  act,  240  c, 

on  railway  mortgi^ge,  240/ 

for  rent,  242/ 

by    Seneca    uation   of   IndiaoiL 
240  A. 

to  set  aside  fraudulent  deed,  240  i 
an  award,  206  d. 
a  Judgment,  241  e, 

against  shareholders,  241  d, 

specific  performance,  241/ 

against  stockholders,  241- fii. 

against  sheriff,  241/ 
stakeholder,  241  k, 
stockbroker,  241 1. 

in  ejectment,  821, 822. 

for    admeasurement    of    dower, 
827  flr. 

on  undertaking,  242  k. 

use  and  occupation  B48/.^ 

work  and  services,  k44  JL 

when  to  allege  knowlulge  in  de- 
fendant, 246  k, 

consideration,  how  alleged,  246  d, 
202  e,d 

negligence,  hoW  alleged,  246/ 

request  or  demand,  when  to  be 
alleged,  246  g. 

performance  of  conditions  prece- 
dent, 248  c. 

profert  and  oyer,  250  e. 

reasonable  time,  250/ 

defects  in,  cured  by  answer,  260  (k 
verdict,  251  c. 

for  a  single  cause  of  action  only 
one  statement  allowed,  262  6, 
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Cooqplaint — continue. 

demand  of  relief,  25d  a,  b,  c,  254. 
defect  in,  waived    by   obtaining 

time  to  answer,  256  b. 
saflQdency  of,  may  be  ocmsidered 

on  demurrer  to  answer,  808  A. 
time  to  answer,  265. 
9&rviee  cf,  need  not  be  senred  with 

summons,  158. 
demand  of  copy  of,  158, 159  «. 
only  one  copy  need  be  serred  on 

the  same  attorney,  159. 
when  copy  to  be  served  after  de- 
mand, 169, 159  d 
when  to  be  served  after  order  for 

discovery  of  books,  &c,  856. 
order  for  fhrther  time   to   serve 
copy   of,   may   be   obtained, 
159  «. 
when  sach  order  cannot  be  made 

eet  p(ur(ey  1S9  e. 
motion  for  judgment  for  not  serv- 
ing copy,  508,  510  A 
after  notice  of  no  personal  claim, 
copy  need  not  be  served,  un- 
less demanded,  158. 
after  amendment,  203. 
JUing  of,  before  publication  of  sum- 
mons, 169. 
in  all  cases,  791. 
dmMacUqfy  for  not  servmg  sum- 
mons on  all  defendants,  506, 

510  d. 
for  not  filing  security  for  costs, 

590  c. 
for  not  proceeding,  506,  510  d, 

511  e,  859,  860,  o,  d. 

after  notice  of  trial  without  put- 
ting cause  on  calendar  is  irreg- 
ular, 459  g. 
by  referees,  497/ 
is  equivalent  to  a  nonsuit,  468  e, 
is  a  judgment,  512  e. 
fvJbUeathn  of  not  required  when 

service  by  publication,  172/. 
amendment  of  of  course,  846. 
after  demurrer,  348  ft,  345. 
by  order,  349. 

answer  after,  263. 
euppiementaly     when     allowed, 
138/  358  ft,  133. 
verification  of,  307. 
injfMtiee^e  courts,  70,  72  €k 

waiver  of  objections  to,  704  d 
Bee,  Pleading, 
Compound  interest,  verdict  for,  474  c 
Compromise,  offer  of,  731. 
complaint  on  a.  215  h. 
See,  Offer, 
Compatallon  of  time,  88  note,  786. 
See,  Time,  Legal  notices. 


Concealed  Debtors,    jurisdiction    of 
county  court  as  to,  39. 
attachment  against,  46  ft,  414, 835. 
CoQoealad     defeodan^     attachment 


against  the  property  of;  414. 
service  of  process  on,  by  publica- 
tion, 168, 169. 
Qee,  Attachtneni, 
Conclusions  of  law,  195 1. 
Condition  in  order,  vacating  order  of 

arr^,  3d8ft. 
on  reversing  judgments,  711  g. 
Conditioua    damages,  475/ 

See,  Damages, 
Conditional  examination,  of  parties 

and  witnesses,  747,  748  e. 
in  what  cases,  766  k, 
at  what  stage  of  the  action  to  be 

,  applied  for,  767  ft. 
tfane  for,  767  e, 
attendance  at,   how    compelled, 

767  d 
order  to  show  cause  why  it  should 

not  be  had,  767  e. 
proceedings  on,  767  h. 
punishment  of  witness  for  foiling 

to  attend,  768  d, 
deposition  taken  on,  may  be  read 

in  evidence.  768  e. 
deposition  on,  how  excluded,  769  e, 
effect  of  death  of  party  to  action 

after,  770  c 
reading  or  producing  documents 
•      proved  on,  at  the  trial,  770  «. 

Conditional  order,  what  is,  775  ft. 
time  for   compliance   with,   878, 
775  ft. 
Condition   precedent,  performance 
of;  how  pleaded,  327,  284  g, 
248  «. 
Confession  in  pleadmg,  838  ft,  276  e, 
to  clergy,  755  a, 
of  judgment  without  action,  iudg. 
ment  may  be  confeewd  for 
debt  due  or  contingent  liaUl- 
ity,  722. 
statement  in  writing  and  fcnm 
thereof,  723. 
statemenUfor,  held  sufficient,  724  a. 
insufficient,  725/ 
.good  in  part,  ana  bad  in  part, 

727/ 
sufficient  as  to  debtor,  insuffi- 
cient as  to  creditor,  787  k, 
amendment  of,  728  a, 
voriflcation  of,  728  ft. 
signature  to,  728  c 
authority  to  enter  judgment^ 

.728/ 
time  to  enter  judgment  on,  728  dL 
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CoofeMion,  statements  fcr-'wnUnttsA, 
coDs^Ction  of,  798  e, 
pX   whose   inBtance   set  aside, 

728^. 
^l^t  confessions  are  not  within 

this  provision,  722  a. 
are  within  this  proyision,  728  i 
|br  fature  advances,  722  b, 
byjoint  debtors  and  partners, 

by  public  officer,  723. 
by  person  of  unsound  mind,  728. 
by  married  woman,  728. 
by  trustee,  728. 
by  partners,  728. 
]M)t  a  disposing  of  property,  728. 
to  be  filed  and  ludgment  entered 
thereon,  with  (5  costs,  729. 
Judgment-roll,   how    constituted, 

729. 
execution  on  such  judgment,  729. 
execution  for  instrument  of  such 

judgment,  729. 
in  iostices'  courts,  51. 56. 
judgment,  when  pertected,  780  b, 
amending    entry    of   Judgment 

780a. 
setting  aside  judment  for  irregu- 

larity,  729«,!788«. 
compelling  debtor  to  giveaneiY 
confession,  729/. 
Ooiifliptiiig  claims  0  real  property 
actions  to  determine,  205  g,  81' 
place  of  trial  of,  148. 
allowance  in  addition  to  costs 
in  proceedings  to  determine, 
608. 
to  personal  property,  when  inter- 
pleader allowed  on,  189, 140  d 
Content,  examination  of  witness  on 
interrogatories  by,  770  h. 
judgment  in  action  for  divorce, 

cannot  be  taken  by,  901. 
to  refer,  491  o. 
S^^  A^reesnent. 
Consideration,  when  and  how  alleged, 

246  d,  202  6. 
Consolidating  actioqa,  885  e. 
Constable,  action  affainst^  to  be  within 
two  years.  98. 
amendment  or  return  of,  61. 
party  to  action  on  bond  of,  117  c, 
complaint  against,  212  A. 
bond,  action  on,  208  d 
Constmption  qfmU^  cfie.,  allow^ce  in 
action  for,  606. 
of  pleadings,  816. 
afoodey8fl^. 

of  or^er  ef  re^ence.  496  /. 
CoDStmotive  notioe,  wh^^tice  of 
Uspemlens  is,  160. 

60 


Coosol,  when  he  myst  plead  his  privi- 
l^e,  266  b. 
action  against,  28. 
Contempt,  provisions  of  revised  stat- 
utes as  to,  not  repealed,  886. 
provbions  of  code,  do  not  apply 

to  service  to  bring  into,  792. 
in  disobeying  order  in  supplemen- 
tary  proceedings    genersJly, 
578,  571  a. 
for  not  attending  as  a  witness, 

749. 
provisions  as  to  arrest  and  bail, 
do  not  apply  to  proceedings 
for,  861.     ^       *^  ^ 

referee  can  punish  for,  497  a,/, 
judge  at   chambers  cannot  dis- 
charge from  a  commitment 
for,  87. 
judge  at  chambers,  may  punish 

for,  86. 
in  Justice's  court,  82. 
Contested    motions   where    to    be 

heard,  868. 
Contingent    damages,    475/.     Bee, 

Damages. 
Continuanc  of  aotion,  by  assignee  or 
representative,  Ac,  188. 
order  for,  188. 
Contract,  actions  on,  within  what  time 
to  be  commenced,  96. 
evidence  of  new,  or  contpiuing, 

must  be  in  writing,  104. 
and.  tort,  distinction   between, 
still  exists,  179  b. 
Bee,  Performa/nee. 
Contradicting  party  called  as  a  wit- 
ness, 749/ 
Controversy,  court  may  determine, 
189. 
SfubmitUng  teUhout  action^  717. 
Conversion  of  property,  assignment 
of  right  of  action  for,  110  q, 
109  c. 
Conveyance,  appeal  from  judgment 

to  execute,  661 
Convict,  cannot  assign  a  thing  in  ao* 

tion,  112  m. 
Conviot  labor,  contract  for,  not.assign- 

able,  112  k. 
CoJPlaintift  examination  of ,  as  a  wit- 
ness, 752. 
Copy  of  paper  or  pleading  may  be  sub- 
stituted for  a  lost  original,  794. 
served  may  be  treated  by  the  par- 
ty oil  whom  served  as  a  true 
copy,  267  <J,  776  y, 
when  court  may  give  leave  for 
copy  to  be  taken  of  documents 
in  pgesession  of  opposite  par- 
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clerk's  fee  for.  618.    .  < 

(f  pleadingly  <ee.,  to  be  fumiihed  to 
courts  471. 
on  jury  trial,  471. 
on  enumerated  motions,  870. 
on  argument  on  special  rerdict, 

870. 
on  appeal  to  general  term,  870. 

from  surrogate,  871. 
when  not  required  in  mortgage 

and  partition  cases,  870. 
on  case  agreed  on,  870. 
Ooming,  idlkige  of,  appeal  from  police 

justice,  41  b. 
Coroner,   when,  to  act  in  place  of 
sheriff,  792. 
proyisions  relating  to  8heri£b  to 

apply  to,  792. 
when  execution  to  issue  to,  581 
action  against,  to  be  taken  within 
two  years,  98. 
Ooiporation,  clerk  or  chamberlain  is 
not,  567  g. 
indiyidual  smng  as  a,  356  d. 
prmderUof  not  required  to  pro- 
duce books,  747  e. 
may  examine  adverse  party  as  a 

witness  755  d. 
oran^aint  in  action  by  or  against, 

212  k. 
complaint  by  or  against  stockhold- 
ers of,  241  (2,m. 
•eryice  of  process  on,  provisions 
of  the  code  applied  to  justices* 
courts,  72. 
seryioe  of  summons  on,  164  0, 168. 
who  is  a  managing  agent  of,  164  a 
cannot  set  up  defence  of  usuiy, 

286^214(2. 
injunction  to  suspend  business  of, 

410. 
foperior  court,  New  Yo^k  com- 
mon pleas,  mayors*  courts  of 
cities,  and  recorders*  courts  of 
citieB,  have  jurisdiction  of,  45, 
45  a. 
prorisions  of  revised  statutes  as  to, 

not  affected  by  code,  885. 
time  of  limitation  on  bills,  Ac  ot 

103. 
actions  against,  in  the  name  of  the 

attorney-general,  802,  808. 
interest  in,  may  be  sold  under  at- 
tachment, 424 
Judgment  of  forfeiture  against,  808. 
parties  to  actions  by  creditors  ot 

126  d 
role  applicable  to  pleadings  by, 

179  •,  laws  1864,  ch.  422. 
Tcrification  of  pleadings  by,  807. 


Corporatioxi—^imiinued, 

proceedings  supplementary  to  exe- 
cution   cannot  be  institated 
against,  555  a. 
sequestration  of  property  of,  555  & 
books  of,  how  proved,  747  c,  d. 
may  be  examined  as  to  property 

of  a  judgment  debtor,  566  tL 
how  examined,  as  to  property  of  a 

jud^ent  debtor,  56o  i. 
proc^edmgs  to  dissolve,  superic^ 
court  has  no  jurisdiction  oL 
46. 
action  to  annul,  803. 
receiver  of,  808. 

actions  against,  when  to  have  a 
preference  on  calendar,  460  c 
See,  Attaehment,  Foreign  Oofparar- 
tions,  Jointritock  compander.  Mu- 
nicipal (JorporaHony  Quo  War-   • 
ranto,  Beltgiou*   CorporaUone^ 
Scire  f ados. 
Costa,  all  statutes,  rules,  <&c,  as  to 
costs  or  fees  of  attorneys,  solic- 
itors,  or   counsel,    repealed, 
580,  581  a. 
amount  of,  to  be  regulated  by 
agreement  between  the  par- 
ties, 580. 
certain  allowances  to  prevailing 

party,  called  costs,  S90. 
in  suits  pending  on  the  Ist  of  July, 

1848. 584^,  594  «. 
in  special  proceedings,  582  6, 628. 
agamst    municipal    ocHporations, 

591  & 
in  certain  actions  where  damafet 
claimed  do  not  exceed  iMO, 
581/ 
when  they  beccHue  a  debt,  581  b, 
in  actions  against  the  Mayor,  &c 

of  New  York,  581  «L 
in  surrogates*  courts,  581  d 
in  Federal  courts,  581 «. 
as  between  attorney  and  client, 

581/ 
on  substitution  of  attorney,  581  C 
staying  proceedings  till  costs  or 
previous  action   paid,  584  c, 
824  Al 
in  action  by  married  woman,  585  d 
of  closing  up  insolvent  and  dis- 
solved insurance  companies, 
585. 
the  liability  of  guardian  ad  Htem 

for,  125  A. 
the  powers  of  referees  as  to,  499  a. 
where  the  court  has  not  Jurisdic- 
tion of  the  acti<m,  585, 597  d 
conmion  pleas,  585. 
malicious  trespass,  585. 
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in  proceedings  for  forcible  entiy, 
585. 

of  opening  streets,  &c.y  582  a, 

where  verdict  part   for  plaintiff 
and  part  for  defendant^  583  6. 

on  proceedings  on  forfeited  recog- 
nizances, 582  e. 

agreement  with  attorney  as  to, 
581  A. 

double,  allowed,  585  a,  e, 

treble,  allowed,  585. 

include  disbursements,  596  cl 

security  for,  585,  622,  627/. 

See,  Security  for  eoeU. 

to  plaintiff  of  course,  591. 
not  to  exceed  amount  of  dama- 


ges, 591. 
in  several  actions  on  one  instru- 
ment, 591. 
in  foreclosure  suits,  596/ 
to  defendant,  596. 
to  either  party  in  discretion  of  the 

court,  596, 598  a. 
amount  of,  600. 

allowance  in  addition  to,  607, 609. 
See,  AlUnoance, 

how  inserted  in  judgment,  613. 
disbursements,  how  stated,  618. 
a^ustment  of,  613. 
in  action  in  name  of  the  people,  628. 
against  an  in&nt  plaintiff,  622. 
m  a  settlement,  680. 
wnere  fovors  granted  on  payment 

6f  costs,  ^d 
where  the  defence  is  infancy,  597  0, 

684/ 
on  a  discontinuance,  680  h,  681. 
against  an  assignee  of  a  cause  of 

action,  630. 
after  discontinuance  in  Justice*s 
court  by  reason  of  answer  of 
tiUe,  69,  593/,  591. 
In  an  action  by  or  asainst  an  exec- 
utor, an  admin&trator,  a  trus- 
tee of  an  express  trust,  or  a 
person   expressly  authorized 
by  statute  to  sue,  622. 
in  proceedings  against  joint  debt- 
ors,  heirs,  devisees,  &c.  (§§  375 
—381),  600. 
on  claim  against  a  deceased  per- 
son, referred  pursuant  to  the 
statute,  622. 
in  action  to  recover  dower.  600. 
on  sale  oi  real  property  oi  in&nt, 

882. 
on  confession  of  judgment  without 

action,  729. 
on  submitting  controversy  without 
action,  718. 


CotXM—wnUfwted, 

in  actions  for  partition,  816/ 
set-off  of,  714, 509  &,  664  d 
after  offer  of  defendant  to  compio- 
misCjOr  to  liquidate  damages, 
782,  788  d. 
after  notice  of  no  personal  claim. 

160. 
on  appeal,  589, 600. 
ftom  surrogate,  581  d. 
to  general  term,  678  6, 686  ^ 
in  a  special  proceeding,  588  d^ 


how  ac^usted,  660  a. 
against  assignee,  116  e. 
attorney,  when  liable  for,  590  4, 
party  in  interest  liable  for,  629. 
uen  of  attorney  for,  553  i,  589  / 
'       816/ 

on  postponement  of  trial,  619. 
on  motion,  620,  686  I,  776  *. 
of  inspection,  742  a. 
in  ejectment,  629/ 
of  previous  appeal  must  be  paid 

before  second  appeal,  638^. 
inberloeuiory.      See,   IntefHomkfif 

casts. 
in  supplementary  proceedings,  577. 
in  justice's  court,  80  i. 
on  motion  for  new  trial,  480 1. 
on  appeal  from  order  granting  or 
refusing  a  new  trial,  4^  a, 
686 1 
against  corporation,  how  collected, 
808. 
Counsel,  when  liable  to  arrest  868. 
367  ^ 
cannot  be  bail,  878  b. 
to  endorse  papers  on  taking  a  de- 
fault, 878. 
agreements  as  to    compensation. 

581  h. 
riffht  to  address  jury,  465  e. 
omy  one  on  each  side  to  be  heaid 

in  court  of  appeals.  843. 
admission   and    examinaUon    ot 

849. 
number  of,  on  trial  of  issues  of  fiict, 
860. 
on  hearing  at  general  or  special 
term,  878. 
advice  of,   how  sworn   to,   857, 

461  <J. 
to  stand  to  examine  witness,  860. 
witness  not  entitled  to,  563  i. 
See,  Attorney. 
Counter-claim,  defendant  may  set  iq^ 
in  answer,  267. 
what  may  be  set  up  as,  287. 
when  allowed,  287  h. 
is  broader  than  set-off,  288  b. 
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Gdonter-claim— -ATJiluiiMd 

wben  diBallowed  may  be  the  sob- 

Jeet  of  A  new  action,  380  a. 
election  between,«id  Groee^ctkni, 

884  A. 
In  an  actkm  on  oontnct,  892  e, 
in  an  action  of  tort,  808  «. 
in  acticm  by  assignee,  808  g. 
for  divorae,  804  b. 
for  dower,  804  c 
bj  executor,  804. 
between  landlord  and  tenant, 

oflien,804i 

in  foredoflore,  805  4k 

in  action  on  premiom  note,  886  e, 

between   prmdpal    and    surety, 
805& 
▼endor  and  purdiaaer,  890»  e, 

aofflcienoj  erf' answer  aetting  up  a 
oonnter-daim,  bow  determin- 
ed, 800  6. 

insufficient  aUM^ion  of  ooonter- 
daim,8006. 

answer  setting  up  matter  as  t 
coont^-cUim  slioiild  state  ez- 
pressly  it  is  intended  as  s 
counts-claim,  890  6. 

requisites  of  ooonter-daim,  887  h. 

wbea  the  statute  of  limitations  isa 
bar  to,  898  6. 

judgment  on,  803  d. 

for  excess  over,  441. 

amendment  by  adding,  808  e, 

seyeral  maj  be  set  up,  887. 

defendant  IS  not  obliged  to  set  it 
up,  289^. 

where  seyeral  set  up  they  are  to 
be  separately  stated,  887. 

may  it  be  met  by  a  countJi»- 
daim  in  the  reply?,  8086. 

reply  or  demurrer  to,  808. 

hi  reply,  803  b. 

aUowance  of,  on  the  trial,  484  a, 
466a. 

diaoontinuanoe  after,  688  L 

reooyery  on  in  Justicee'    courtly 

Goontennand  of  notice  of  motion, 

778*. 
Goimty,  form  of  summons  in  action 

agahMt,166d 
Ooonty  ooorts,  existing  pfoyisionsof 
law  as  to,  repealed,  88. 
pending  suits  not  affected  by  re- 

peu  of  exisdng  law,  88. 
Juxkdietionof,^;iO& 

as  to  JaU  Hbertlee,  80, 40  & 
esduaiye  power  to  review  Jus- 
tice's jndgment  on  appeal,  98, 
680. 


certain  proyisions  conferring  Ju- 
risdiction on,  are  nnoonstita- 
ti<mal,40a. 

when  open,  41. 

terms  of,  41. 

jurors  in,  42. 

supreme  court  rules  i^ply  to,  883. 

new  trial  in,  of  cases  arising  in 
Justice's  court,  680, 60a 
costs  on,  716. 

of  Ejngs  and  Erie  oounUeSy  excep- 
tion as  to,  40. 

suits  pending  in  maym*  and  re- 
corders* courts  may  be  trans- 
ferred to,  41/ 

suits  in,  may  be  transferred  to  su- 
preme court,  in  case  Judge  in- 
terested, &c.,  40, 41 «. 

haye  Jurisdiction  of  appeals  in 
summary  procee^Ungs  to  re- 
coyer  possession  of  land,  40a, 
680d 
appellate  Jurisdiction  of  judg- 
ment under,  mechanicar  lien 
law,4Qa,680& 

appeal  frcm,  to  supreme  court, 
670. 

qfSl&uben,  uipeal  to,  41  b. 
County  judge,  has  power  of  a  Judge 
at  ctiamberB,  788. 

power  of,  778,  779  d,  781  a,  788, 
783. 

fees  of,  38  cl 

orders  of,  how  reviewed,  670, 788, 
678,  679  i 

may  enlarge  time  for  takingpro- 
oeedines in  the  action,*^ 

See,  8peei(U  county  judge. 
County  treasurer,  moneys  to  be  paid 
to,  894. 

accounts  of;  how  to  be  kept,  896. 

to  make  an  annual  report,  806. 

reference  to  examine  bis  aoooimtB, 
896. 

Court;  meaning  of  the  tenn,A0CMfrr 
779d 

and  chamber  Inisiness,  distinction 
between,  retained,  86. 

bdoui,  what  is,  on  appe^,  668  g. 
attorneys  and  guardians  in,  to 
be  deemed  sudi  in  court  of 
appeals,  841. 
yerdict  subject  to  ot^nicm  of, 

648, 477, 481  y. 
moneys  brought  into,  804 
order  for  pspng  mooeyn  out  of 


delay  of,  not  to 

Mtf  2y,  456,  481' 

iheChurL 
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Court — continued, 

of  cwMob  JoriJBdiction  of,  26^  648. 
additional  Jurisdiction  of,  36  a. 
appeals  to,  25,  648. 
appeals  to  from  justices^  coorts, 

26,26&,651d 
second  appeal  to,  37,  688  g, 
papers  on,  657  d. 
eiwer  party  may  bring  on  cause 

for  argument,  ^7. 
cases  where  no  appeal  lies  to, 

649  flr. 
an  appeal  lies  to,  649  <;,  656  d 
power  of,  27, 658  a. 
after  remittitur  court  has  no  Ju- 
risdiction, 666  d, 
terms  of,  27. 
additional  terms  of,  27. 
preference  of  causes  on  calendar 

of,  27. 
Jadgmentof,how  pronounoed,27. 
sheliff  to  provide  rooms  for,  28. 
where  to  bo  held.  28. 
how  adjourned,  28. 
rehearing  in,  27, 28. 
Judgment  of  aflurmance  in,  28. 
proceedings  after  decision   of, 

659  d 
roles  of;  889. 
qf  oyer  and  terminer ^  statutes  as  to, 

repealed,  29. 
of  Justices  of  the  peace,  50. 
Bee,  Paymmt  into  eottrt. 
Courts,  enumeration  of,  21. 

Jurisdiction  of,  generally,  22. 
Covenant  parties  to  action  on,  119  a. 
Bunmions  in  action  for  breach  of; 

157  t?i. 
answer  in  action  on,  287  h. 
OHnplaint  for  breach  of,  ^14  e. 
Creditor's  bill  b  an  action,  18  a. 
where  a  proper  remedy  before  the 
code,  relief  may  now  be  had 
by  action,  215  ». 
de^aants  in,  128. 
what    complaint,   in   nature   of, 

should  state,  215  i, 
receiver  in,  489  J. 
supplementary  proceedings  sub- 
stituted for,  557  a. 
Cdmlnal  aotiony  defined,  19. 

ooMi,  have  preference  on  calendar, 
876,844. 
review  of,  687  a. 
eonwreaium,  actions  for,  cannot  be 
brought  in  justice's  court,  54. 
to  be  brought  within  six  years,97. 
costs  m,  cSl. 

is  an  injury  to  the  person,  864  Ow 
See,  Debtor  confined  for  crime. 
Current  aocount,  time  of  umitation  in 
actions  to  recover  balance  of,  98. 


Cwte^,  tenant  by,  interest  of,  how 

calcolBted,  816  e, 
Cnetome.   .See,  CoUeetor  of  Oiuiami. 


D. 

Damages,  double  and  treble,  475  a. 

severance  of,  476  b, 

contingent  or  conditional,  475/. 

rate  of;  where  recoverable,  514. 

in  libel,  381  g. 

pleading  in  action  to  recover  pro- 
perty distrained  for,  881. 

admission  as  to,  889  c 

dtf&ndanl?9.  Jury  may  assess,  476. 

deftodant  may  offer  to  liquidate, 
784 

by  reason  of  ii^uncti<m,  406,408^. 

not  to  exceed  amount  claimed,  478/ 

amemnent  <?/;  442,  446. 

See,  Spedai  damage,  UnUqaidaM 


Bate  <?/iMt«i,888  j,850/,870,  504  <«, 
460  & 
of  complaint,  198  d. 
J>eeLtb.qf  party  to  action,  effect  of,  188, 
186, 144  0,802, 816  e,fg,  824fiH 
825  6,860<;. 
effect  on  time  of  limitation,  102. 
after  report  of  referee,  500  k. 
pending  a  reference,  500  i. 
pendinjif     supplement&iy    pro* 

ceedings,  567  e. 
pending  an  appeal,  644  ^  »,  187  fl^ 

639/678  <J. 
pending  a  motion,  778  i. 
after  verdict,  184. 
after  arrest  on  execution  against 

the  person,  529  g, 
after  return  filed  in  court  of  ap- 
peals, 689/ 
of  referee,  496  0. 
of  attorney,  850. 

of  judgment  debtor,  execution  aftei^ 
522  0. 
proceedings  after,  720. 
creditor,  execution  after,  522  y^ 
of  persons  on  whose  life  any  par- 
ticular estate  depends,  pro- 
ceedings to  ascertain,  not  af« 
footed  by  code,  885. 
by  ferongful  act,  parties  to  action 
for,  118  d. 
summons  in  actions  for,  157  f. 
complaint  in  action  for,  222  h, 
assignment  of  claim  for,  112  b. 
ofjuHice,  whose  judgment  is  a|^ 

pealed,  effect  of;  697, 699. 
or  removal  of  sheriff,  585  4, 

of  judge,  782. 
See,  Scire  facias. 
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De  betie  ease.    See,  OtnUKtkmal  A-|De6nilt— «ml»niM(i 


amineUion. 
Debtor   to    judgment    debtor,   map 

pay  amount  of  his  indebtecl- 

neesto  sherifi  in  certain  cases, 

564. 
examination  of  in  supplementaiy 

proceeding  566. 
ccmfined  for  crime,  code  does  not 

apply  to  attachments  against, 

petition  for  discharge  of,  fh>m  hn 
prisonment,  cannot  be  heard 
by  Judge  at  diambers,  87. 

See,  Ab9ent  dettors,  Chnceakd  debt- 
an,  Itnprwmsd  debtan,  Ituol' 
wrU  d^torSy  Joint  debtors. 
Deoettsed  person,  costs  on  refecence 
of  daim  against,  622, 621 

Judgment  debtor,  proceedings 
against  heirs  and  devisees  of, 

Judgment    debtor,    execution   a- 

gainst  property  of,  522,  e. 
Judgment  creaitor,  execution  in 

&yor  of,  522  e. 
representatiye  of,  who  is,  756  $, 
Deceit  assignment  of  right  of  action 

for,1ll,  *. 
Qee,Fraud, 
Decree^  time  for  commencing  action 

on,  96. 
of  surroffate,  appeals  from,  regu- 

See,  Jv^Qment, 
Deed,  assignment  of  right  of  action  to 
set  aside,  112  c 
See,  PromdvievU  deed, 
Defiiult  cf  wMiwer^  when  judgment 
may  be  taken  for,  441,  858. 
when  plaintiff  may  be  required 
to  give  security  before  taking 
Ju^ment  for,  442. 
is  waived  by  amending  the  com- 
plamt,  840  c. 
in  court  cf  appeahy  for  not  serving 
copies  of  case,  or  n^lecting 
to  appear,  848. 
notice  of  Judgment  by,  to  be 
given,  844. 
order  or  judgment  hy^  for  not  ap- 
pwGig    to   oppose  motion, 

counsel  taking,  to  endorse  pa^ 
per  contaimng'  proof  of  ser- 
vice, 878. 

in  proceedings  to  obtain  mandik 
mus  or  prohibition,  877. 

notice  of  retainer  after,  854  d,    . 

Judgment  by,  not  allowed  in  ac- 
tion for  divorce,  868. 


entering  order  for,  not  necessarry 

818^. 
opening  Judgment  by,  168, 173  e, 

IS  <j,  678  A. 
appeal  from  judgment  by,  675  K 
review  of  order  on  motion  to  open^ 

681/,  ir. 

See,  InqueeL 
Defect  €f  partiee,  demurrer  for,  260  e. 

See,  Errors  and  drfeets.  Mistake. 
Defence,  meaning  o^  277  e. 

occurring  amr  commencement  of 
action,  281  g. 

mitigating  cirdunstances  are  not. 
278  d. 

after  Judgment,  448. 

in  bar  and  in  abatement,  207. 

sham   and    irrelevant,    may  be 
struck  out,  298. 

See  Answer,  BquUahU  d^enm,  Ir- 
relevant  drfences,  Artial  de- 
fences. Sham  dtfences,  Sencrat 
dtfcTices. 
Defondant,  party  adverse  to  plahitiff, 
is,  85. 

who  to  be,  127i 

who  is  not  a,  106  a. 

deatii  of,  186, 444  c,  188, 802, 816  g, 
825  6. 

pleadings  on  part  of,  255. 

character  in  which  sued,  to  be  al- 
leged in  complaint,  191  a. 

appearance  by,  177. 

isee,  Appearance. 
entities  to  notice  of  all  ordinary 
proceedings  in  the  acti<Hi» 
442, 4Ue. 
does  not  entitie  him  to  notice  of 
application  for  provisioDsI 
remedy,  790  e. 

notice  of  application    for  Judg- 
ment to,  442. 

may  treat  copy  complaint  served 
as  a  true  copy,  267  e,  776  g. 

rights  of,  where  served  by  puUi- 
cation,  168, 178  0,  442. 

when  he  may  demur,  257. 

cannot  move  for  iiijunction,  899  dL 

order  on,  to  sati^  amount  ad* 
mitted  due,  481, 489  k. 

affirmative  relief  to,  506, 509  d. 

Judgment  against  one  of  several, 
506,507  a. 

damages  of.  Jury  to  assess,  476. 

when  papers  need  not  be  served 
on,  790. 

charging  in  execution,  580  i, 

costs  to,  of  course,  596. 

where  several  defendants,  597. 

offer  of,  to  compromise,  781. 
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Defendant — eonUnued, 

In  person,   to   endorse  residence, 

&a,  on  papers,  853. 
when  to  furnish  copy  pleadings  to 

court,  471. 
See,  Absent  Defendant}  (khdefend- 

arUy   Partus,   Several  Defend- 

ante,  Arrest,  Offer,  Ckn^ 

if  judgment. 
Defiolancy  on  mortgage,  coun^  court 

hasJurisdictioD  for  collection 


Definite.    See,  Indefinite, 
Definitions  and  divisions,  17. 
Dettvery   qf  personal  property, 
Omrnandddvoery  of 


that  trial  be  had  in  proper 
county,  145, 146  c, 
of  copy  complaint,  when  and  how 

made,  158, 159  c 
ofreUef;253.    See,.S0^. 
of  admiaeion  of  documents,  &c.  785. 
of  particulars,  815. 
agiina  ships  and  vessels,  not  affected 

by  the  code,  886. 
when  to  be  alleged,  246  g. 
Demised  Premises,   proceledings  for 
recovery  of,  not  affect^  by 
the  code,  885. 
Demurrer,   or  answer,  only  pleading 
on  part  of  defendant,  255. 
within  what  time  to  be  served,  255. 
differs  from  an  answer,  256  e. 
regularly  served,  cannot  be  treat- 
ed as  a  nullity,  256/. 
decision  on,  how  appeeded  from, 

777  I,  778  a. 
1o  eompkUni,  in  what  cases,  257. 
when  proper,  257  a. 
several  causes  of,  258 1. 
appropriate  cause  of,  to  be  stated, 

259  a,  262. 
bad  in  part  bad  altogether,  259  e. 
may  be  to  all  complaint  or  to 
any  one  alleged  cause  of  ac- 
tion, 262. 
may  assign  several  grounds  of, 

258  i. 
can  only  be  for  cause  mentioned 

in  the  code,  258  b, 
that  court  has  no  jurisdiction  of 

the  person,  260  a. 
that  plaintiff  has  not  legal  capac 

ity  to  sue,  260  b. 
that  another  suit  pending  for 

same  cause,  260  d, 
for  defect  of  parties,  260  e,  261  a, 

b,e. 
for  improper  joinder  of  cause  of 
action,  261  d. 


"DemvacrBr-^eoniinued, 

for  not  stating  fiictB  sufficient  to 
constitute  a  cause  of  action, 
261  i^. 
must  specify  the  grounds  of  ob- 
jection, 262. 
objections  not  appearing  on  &ce 
of  complaint  to  be  token  by 
answer,  264. 
grounds    for,     when    deemed 

waived,  265. 
anid  answer,  256  e,  296. 
for  improper  joinder  of  causes  of 
action,  proceedings  after,  268. 
amendment  after,  268. 
to  answer,  in  what  cases,  802, 808  «. 
will  be  allowed  after  dei:dal  of 
motion  to  strike  out  answer 
as  sham  and  irrelevant,  801  g. 
to  insufficient  answer,  oinittin^ 

consequences  of,  804  d, 
to  supplemental  pleading,  868  h. 
to  eounter-dam,  802 
to  replg,  804, 805  b, 
judgment  on,  805  d 
section  160  not  applicable  to,  820  ft. 
frivokms,  judgment  on,  450.    See, 

Frivolous  Demurrer. . 
judgment  for  want  of  an  answer, 

after  overruling,  448  c. 
costs  on  amendment  after,  602  6, 

606(1 
to  one  of  several  defences,  judg- 
ment on,  515  d. 
decision  on,  is  it  a  judgment  or 

order,  684  b,  685/,  777  i, 
appeals  to  general  term  from  or- 
der overruling,  &c.,  679, 684  \ 

amendments  after,  844,  845. 
injusUees'  cou/rts,  70,  73  6. 
See,  Frivolous  demurrer. 
Denial,  how  made,  266, 267  a.  • 

of  knowledge,  268  c^,  269  & 
on  information,  270  a. 
in  di^unctive,  270  ^. 
alternative,  270  e. 
of  part  of  cause  of  action,  271  a. 
See,  General  denial. 
Departure,  what  is,  805  e. 
Deposit,  172  keu  of  bail,  defendant  may 
be  discharged  from  arrest  on, 
877. 
sheriff  to  give  defendant  certificate 

of,  388.  ' 
to  be  paid  into  court,  888. 
.  substituting  bail  for,  888. 
.  disposition  of,  384. 
of  moneys,  &c.,  in  court,  894. 
order  for  payments  of,  out  of  coiirti 
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With  trast  company  of  New  Tori^, 
acoonnt  or,   how  kept,   &c, 
895. 
inUm  cf  seeuritj/,  •!!  appeal,  660, 
662,664. 
Daposttloii  to  be  used  on  motion,  44 
noto,  746  c,  757^,779. 
See,  Oommuskmj  Conditional  exam- 
inaUon. 
Descent  cast,  effect  of,  95. 
Destroyed  note,  complaint  in  action 

upon,  211  A. 
D^ttoriination,  compUlS,  ordering  par- 
ties to  be  brought  in  to  effect, 
139. 
of  ultimate  right  of  the  pardeB, 
pmirer  of  the  court  to  make, 

of  conflicting  claims  to  real  prop- 
erty, 817; 
U>  personal  property,  390. 
by  interpleading,  139, 140  d 
Bee,  Final  deternUnaUon^  Jiidg- 
menL 
Devise^  contesting  validity  of,  in  act- 
ion for  partition,  814  h. 
Devisees,  proceedings  by  and  against, 
not  affected  oy  the  code,  886. 
of  deceased  judgment  debtor,  pro- 
ceedings a^dnst,  519. 
costs  in  proce^ings  agabist,  600. 
See,  Jaira  dd>toT»,  dbc, 
Dirsotor  qf  moneyed  eorporations,  pro- 
ylcdons  as  to  hmitations  of 
actions,  not  to  apply  to  ac- 
tions against,  108. 
arrest  of,  363. 
DisabOities,  what  are,  95, 101, 109. 
^ect  of,  95, 101, 133. 
defendant  out  of  State,  90  d,  95, 

101. 
of  aliens,  94  6. 
by  death  of  party  entitled  to  sue, 

102. 
seyeral,  effect  of,  108. 
not  applicable  to  certain  actions, 

of  Judge,  Ac,  782/. 
Bee,  InabOiip, 
DiirtxizBement.    See,  GosU, 
Dtooharge,  under  bankrupt  or  insol- 
vent act,  defence  of,  280  A. 
from  arrest  an  eaoeeuMon^  effect  of, 
529  A. 
Disoontinaanoe  of  action^  of  course, 
on  payment  of  costs,  680  A. 
before  notice  of  retainer,  681  d, 
without  costs,  631  e. 
liot  a  bar  to  a  new  action,  682  A. 
it  a  step  in  the  cause,  632  i. 


Disooiitiniianoe— <0^nl»niMdl 
effect  of,  682  j. 
after    counter-claim,  interposed, 

682  A;, 
in  action  to  dissohre  partnership, 

683  <!. 
in  foreclosure,  688  d. 
after  answer  of  action  pending, 

634  c,<?. 

after  defence  of  infancy,  684' yj 
597  c. 

action  on  promise  to  entet,  55. 

in  justices*  cbtirt,  62,  68. 

after  order  for  new  trial,  638/ 

of  action  fof  installment  oii'  a 
bond,  683  g. 

after  defence  of  forgery,  684  a. 

or  pi^D&eedfngb  agSn^t  instiriUfise* 
companies,  6%  b. 

aft^r  supplemental  coniplMnt^  684^. 

without  notice  to  attorhey,  684  it 

ofappeal,  634  2,  638A: 

of  acdons  by  overseen,  684^. 

of  action  to  recover  perdbxifli  {Pro- 
perty, 390  g. 

as  to  one  defendant  at  the  trial. 
634  i. 

by  executor,  ACj  628  e, 

is  a  final  determmation,  441  a. 

in  jtutioe'e  court,  by  reason  of  titla^ 
coming  in  question,  68. 

election  as  to,  ^  m. 

setting  aside,  685  a. 
Discovery,  action  for,  abolished,  744 

qf  property,  order  for,  555, 

of  death  of  tenants  for  life,  885. 

of  books,  papers,  Ac,  provisions  d 
revised  statutes  as  to,  736  ^. 

code  not  a  substitute  for  TOoviaionB 
of  revised  statutes,  785. 

superior  court,  court  of  common 
pleas,  and  mayors*  and  re- 
corders* courts  may  order, 
46,  b,  d. 

views  of  the  superior  court  oh  ap- 
plication for,  stated,  737  b. 

at  what  stage  of  the  action  the 
order  may  be  made,  788  g, 

who  may  make  an  order  for,  788  A. 

when  the  order  will  be  jaunted, 
738  i. 

to  prepare  pleading,  855,  740  /, 
741  A. 

order  for,  what  to  state,  855. 

to  operate  as  a  stay,  856. 

fariker,  when  ordered,  741 «. 

motion  for,  how  madcL  741  /,  85S. 

costs  on  motion  for,  742/. 
of  inspection,  742  g. 

inspection,  748  a. 

appeal  from  ord^  for,  748  c 
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order  for;  how  enforced,  856. 
prooeedingB  for,  is  not  an  actton, 

18  6. 
nndet  sabpoena  duces.  747  a. 
Viabaaating  note,  complaint  against 

banker  for,  213  a. 
DlmlMal  qf  appeal,  for  toant  cfprom- 
etOitmy  m  the  court  of  appeals, 
840. 
on  api)eal8  from  justices*  court, 

e05i,700. 
to  general  term,  675  k. 
qfamplaint,  for  not  serving  copy, 
506,  510  d, 
a  substitute  for  jud^ent,  as  in 

case  of  non-suit,  468  e. 
raferee  mav  order,  497/ 
foi*  not  filing  security  for  costs, 

590  6. 
for  not  proceeding  in   action, 

188  A,  610  d,  tin  0,  859. 
is  a  iud^ent,  512. 
at  circuit  without  putting  cause 

on  calendar,  irregular,  459  g. 
efltet  of  on  ii^junction,  400  e. 
Qeeylfcntuit. 
Btopooing  of  property,  confessingjudg- 

ment  is  not,  723. 
DtMolv^d  oompaniett,  receiver  of,  488. 
actions  agidnst  shareholder^  &c., 
hi  118  A 
Bistrainad  property,  answer  in  action 
to  recover,  831. 
eatBs,  Ac,  doing  damage,  proceed- 
ings as  to,  not  affected  by  the 
code,  886. 
Distriot,  the  word  defined,  882. 

courts,  in  the  city  qf  New  York, 

appeals  from,  47, 922. 

titinsfer  of  actions  from,  928. 

may  issue  commission,  758  e, 

supreme  court  rules  apply  to, 

1>Mrion,ofact,19. 

of  actions,  19. 

of  remedies,  17. 

of  causes  of  action,  on  allowance 
of  demurrer  for  misjoinder, 
845. 

of  cause  of  action.    See,  SpUiUng 

cause  qf  acHon. 

'DMsHotm  and  definitums,  17. 

Divorce,  when    superior  court  has 

jurisdiction  of  actions  for,  46. 

suitimons  in  action  for,  may  be 
served  by  publication,  Iw. 

section  72  does  not  apply  to  ac- 
tions for,  87  b, 

complaint  for.  897. 

answer  in  action  for,  282  c 


T>tvcaco^--eontinued. 

oounter-clidm  in  action  for,  294  b. 

Joinder  of  causes  for,  883.{. 

alimony,  898 1. 

counsel  foe  for  wife,  898  /. 

proof  of  marriage  and  residence  in, 

899  o. 
cruel    and    inhuman   treatment, 

what  amounts  to,  900  b, 
judgment  by  default  or  consent 

cannot  be  taken  in,  868. 
place  of  trial  of,  145  d. 
when  issues  need  not  be  framed* 

456(2. 
trial  of  issues  in  acticms  for,  862. 
proceedings  in,  not  to  be  pub- 
lished, 901. 
reference  to  take  proof  of  material 
facts  stated  in  the  complaint, 
897. 
order  for  reference,  495, 900. 
objections  to  legitimacy  of  chil- 
dren to  be  staled  in  complaint, 
901. 
naonner  of  settling  th'e  issues  in, 

861^. 
examination  of  parties  in,  as  wit- 
nesses, 745  1, 900. 
judgment  in,  867,  900  e,  901. 
vacating  judgment  of,  900  d. 
defence  in  action  for,  900. 
questioning  legitimacy  of  children, 

901. 
Bee,Aiimany. 
XkHsikat  of  jusUe^s  judgment,  69,  84. 
Boolset  oif  judgment,  entry  on,  of  the 
words,   *' secured  on  appeal,^ 
518. 
on  petition,  in  what  cases,  878. 
DooketiDg  judgment,  on  filing  judg- 
ment-roll, 518. 
of  justice*s  court,  69. 
DoovmentB,  appeal  from  judgment  for 
delivery  of,  664. 
See,  Admission,  Diseowry^  Produe- 
Uon, 
Dog,  action  for  injury  by,  224  A. 
Domeatio,  exemption   on  judgment 

for  work  oy,  550  i. 
Domicila    See,  Residence, 
Dormant  execution,  518  d,  535  b. 
Dormant  partner,  to  join  as  plaintiff, 

126  A. 
Ik>uble  costs,  585. 

damages,  475  a.    See,  Dameiges. 
time,  790. 

Dower,  tenant  in,  interest  of,  how  cal- 
culated, 896. 
complaint  for  admeasoremeiit  ot 
827^.  ^ 

defence  m  action  for,  294  e,  827  & 
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Power    eonUfwed. 

ootU  in  actioD  for,  600. 

induMrte  right  at,  816  b,  864/ 

when  not  barred,  888  Jc 

in  for^oB  tooaey,  890  p. 

eiecunent  for,  927  b,e,  294  c 

mnitfttion  of  actkm  for,  90  a. 

not  afldgnable,  112  ij. 
Dmnkalrd.    See,  HabUual  Drunkard. 
Doa,  answer  admitting  part  of  claim 

V>  be,  482, 4^iL 
Xhilj,  meaning  and  effect  o^  108  a,  826. 
Dapttdtj,  not  a  gronnd  for  demnrrer, 
268  A. 

•ectioii  160,  a  prohibition  of;  206  & 
Doty,  allegation  of;  197  h. 


E. 

qfectment,  statutes  relating  to,  819  h. 
when  it  Ilea,  819  c 
place  of  trial  ot  148. 
attorney  for  plaintiff  to  produce 

his  authority,  106  e.  820  d 
time  of  limitation  in,  91. 
by  husband  and  wife,  820  e, 
for  lands  conveyed  during  influu^, 

820/ 
between  tenants  in  oonmunL  820  £. 
who  may  be  named  as  plaintifl; 

106,820  6. 
arrest  in  action  of;  871  f,  628/. 
who  to  be  defendants,  820  i 
daim  of  title,  what  amounts  to,821  h 
complaint  in,  821  e. 
how  to  allege  title,  821  d. 
describe  premises,  822  a. 
allege  unlawful  withholding, 
822  5. 
form  of,  held  sufficient,  822  c 
Joinder  of  causes  of  action,  822  e. 
may  unite  claim  of  possession 
and  mesne  profits  in  one  ac- 
tion, 822  g, 
not  to  contain  several  statements 
of  one  cause  of  action,  828  a. 
may  unite  claim  for  possession, 
and  to  set  aside   fraudulent 
deed,  828  h. 
cannot  unite  trespass  and  eject- 
ment and  trespass  guare  elau 
$am /regit,  828  g. 
for  non-pavment  of  rent,  823  c. 
equitable  defence  to,  823  h. 
defence  bv  landlord,  824 1 
answer  of  title  in  ddendant,  824  b. 
answer  in  action  of,  by  the  peo- 
ple, 824  e. 


advene  pooeeHion.  824  dL 
im>of  of  title,  824/ 
receiver,  824  g. 
igelniiiiiifc  hv  ii^mMtlofi,  824  K, 

waele  pencBng,  824  i 

fdaintiff  taking  poasessloii  peod- 

diange  of  occupancy  pending  the 
action,  825. 

IHXMxedinga  where  plaintiff 'a  title 
terminatea  pending  the  ac- 
tion, 826  d 

death  of  plainti^  824  m. 
defendant,  825  6. 

new  trial  hi,  825  0. 

meene  iffofite  on  restitution,  826  |k 

ver^fict,  recovery,  826  b. 

amendment  on  trial  <^  861/ 

Judgment,  effect  of,  826  k. 

writ  of  asnstance,  826  ir. 

execution,  826  A. 

bj  purchaser  at  sheriff's  aale  m 
executicm,  826  j. 

on  surrogate's  decree,  827  a. 

landlord  defending  fbr  his  tenant 
liable  for  costs,  629/ 

(rfferin,734a. 

affidavit  of  merits  is  neoenazy  to 
prevent  an  inquest,  860/ 

not  to  be  brought  bv  or  M;afaist 
receiver  unless  by  orofer  of 
the  court,  436/ 

for  dower,  against  whom  it  llei» 
827  6. 
parties  to,  827  6. 
&naitat|on,827d 
counter-claim,  827  e,  294  c 
defence,  827  <^  294  e. 
Btootion,  dap  qf,  elector  cannot  be 
served  with  process  on,  167  a. 
Judgment  may  be  rendered  on, 
79  «. 

cf  remedy,  a  party  suing  in  two 
courts  for  the  same  cause  of 
action  will  be  made  to  elect 
in  which  he  will  proceed, 
279  e. 

of  remedy  as  to  form  of  action, 
179  b. 

of  count  or  statement  in  com- 
plaint, 252  b. 

between  counter-claim  and  cross- 
action,  289  g. 
Endorsement  of  papers,  858. 

of  papers  on  takmg  a  defiuilt,  878. 
Enlarging  time  to  take  proeeedinffi,  time 
to  take  any  proceedings  ex- 
cept an  app^  may  be  en- 
larged, 783. 
to  serve  complaint,  159  d. 
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Bnlargfng  time— ^^ntfntMd 
to  answer,  255^,858. 
can  the  time  to  appeal  be  enlaiged? 

645  i. 
by  order  f<»r  discovery,  &c,  866. 
a  Judge  at  chambers  cannot  en- 
large the  time  to  make  a  case 
c^fUr  the  time  for  making  it 
has  expired,  788  d, 
orders  for,  how  granted,  858. 
f     to  make  a  case,  788  d,  781. 
how  computed,  787. 
See,  Tm»«. 
BntiiUiiflf  affidavit,  785. 
order,  776  d. 
motion  papers,  880  b. 
Bntiy,  CT  rig/U  cf  entry ^  actton  after, 


92. 
of  afppearanee^  when  allowed,  858. 
of  order.  687,  684  a,  776  «,  851, 

851  h,  Oil. 
€f  judgment,  manner  of,  506. 
the  decision  of  the  court  in  writ- 
ing is  not,  516  e, 
not  until  all  issues  disposed  of, 

515  c,  d, 
after  offer,  515  b,  784  6. 
fees  for,  618. 
on  petition,  878. 
in  mortgage  cases,  884. 
in  Judgment  book,  516. 
See,  DoekeUng  judgment, 
of  iaUetaciion,  how  eflected,  551  g. 
See,  pvTcibie  entry, 
Bnnmerated  motions,  what  are,  870. 
when  to  be  noticed,  870. 
papers  to  be  Aimished  on,  870, 

871. 
when   motion  may  be  made  to 
strike  ih>m  the  calendar,  871. 
Equitable  baH    See,  Nb  exeat, 
dtfenees,  283  A,  828  ^ 
relief,  258  a,  888  c,  884  a,  A;,  828  b. 
remediee,  distinction  between,  and 
legal  abolished,  17. 
Bquity  eases,  meaning  of  this  phrase, 
49  a. 
reference  of,  494  c. 
new  trial  in,  480  i 
Erie  comity,  first  subdivision  of  sec- 
tion 80  not  to  apply  to,  40. 
motions    in    actions    triable    in, 
780  b, 
Orleans  county  may  be  made 
m,  780flw 
Error  writ  of,  687  a.    See,JjMMa^ 
Hnnai  wO^,  appeal  for,  701,  711a, 

and  dtfede  when  to  be  dis- 
regarded, 867. 
See,  AmendmenU, 


fisoape,  time  of  limitation  in  action 
for,  9a 
re-arrest  after,  581  d. 
action  for,  65, 581  d,  886  a. 
answer  in  action  for,  282  g, 
Bviotlon,  defence  of,  288  g. 
Bvidenoe  of  foreign  lavra,  796  a. 
of  foreign  pubuc  records,  796  e. 
provisions  as  to,  applied  to  Jus- 
tices* courts,  72. 
on  the  trial  of  an  issue  of  fact  by 
the  court,  how  reviewed,  48o. 
pleadings  as,  888/ 
pleadings  not  to  be,  in  criminal 

proceeding,  807. 
examination    hi    supplementary 
proceedings  not  to  be,  in  crim- 
inal procc^ings,  557. 
See,  Admisdom,  SxaminaMen  cf 
parties,  Examination  of  vnt- 
ness». 
Examination  qf  parties,  only  in  the 
cases  prescribed  by  the  code, 
744. 
in  matters  of  account  as  agent, 

745  a. 
under  proyisions  of  revised  stat- 
utes as  to  perpetuating  testi- 
mony cannot  be  had,  7^)  e, 
may  be  on  the  trial,  condition- 
ally or  on  commission,  747. 
before  trial,  747. 
defendant  against  his  co-defend- 
ant, 752. 
and  production  of  books.  &c, 

under  subpcena  duces,  747  a. 
in  actions  for  divorce,  746  I 
after  order  for  new  trial,  747  e, 
attendance  for  purposes  of,  how 

compelled,  749. 
punishment  for  reftising  to  submit 

to,  760. 
testimony   on,   may  be  rebutted, 

751. 
credit  to  be  given  to  the  testimony 

of.  744  c. 
on  their  own  behalf  when,  756. 
for  whose  benefit  action  ii9  pro6e> 

cuted  or  defended,  761. 
where  assignor  of  thing  in  action 

is  examined,  759. 
of  co-plaintiff  or  co-defendant,  752. 
of  joint   contractors,   or  parties 

united  in  interest,  752. 
€f  witnesses,  witness  not  excluded 
by  reason  of  interest,  755. 
party  for  whose  immediate  ben- 
efit action  is  prosecuted  or 
defended,  751. 
assignor  of  cause  of  action,  769, 
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Ex^mlnatton — continued: 

at  circuit)  mode  of,  800. 
court  ma]^  control,  466  d. 
on  a  motion^  44  naU. 
wU/nenes  and  partieB,  by  oomniiS' 
sion,  .756  k.    See,  (Jimmimhn, 
conditionally,  766  A.    See,  Oon- 
diH&nal  examinaiion  if  wU- 


on  interrogatories  by  consent, 
•  770  A. 

orally,  on  motion,   44,   746  c. 
767^,779. 

of  applicants   for    admission   to 
practice  as  attorneys,  te.,  849, 

in  sapi^ementary  proceedingB,568. 
oie^SupplemeTUaTjfPrac^dmgs. 
Baccaptkmfl,  to  a  matter  of  law  arising 
on  the  trial  of  an  issne  of  fact 
by  the  court,  may  for  the  pur- 
pose of  an  appeal  be  tucen 
within  ten  days  after  written 
notice  of  the  judgment,  486. 

to  be  reduced  to  wrimu;,  or  enter- 
ed in  the  minutes  onudge,  484. 

how  stated  in  a  case,  865. 

fi>rm  of,  and  what  to  contain, 
471  b,  866. 

settlement  of,  865. 

filing,  867. 

when  deemed  -^wved,  867. 

to  be  filed  nunc  pro  iunc^  487  d. 

ordering  to  be  heard  at  general 
term,  471/. 

maidng  case  does  not  extend  time 
for,  487  d 

to  sureties  on  appeal,  667. 

on  claim  and  delivery,  894. 

not  necessary  in  justices  court, 
703  a. 

order  extending  time  to  make  is 
not  a  stay  of  proceedings, 
781  a. 

to- ban,  381. 
Bzchange  of  causes  on  calendar,  844, 

846. 
Bzeoutlon,  of  cofune,  within  fiye  years, 
621. 

hp  order,  after  fiye  years,  5S8. 

cannot  issue  after  the  death  of  the 
judgment  creditor,  538  a, 

should  not  issue  until  record  filed, 
531*. 

sherifi*  to  indorse,  584/ 

kinds  of,  536. 

form  of,  531,  538  a, 

to  be  deemed  process,  536. 

need  not  be  sealed  nor  subscribed, 
except  as  prescribed,  596. 

to    what   counties  it  may  issue,! 


1  Bxecution— oMiiTittAl 

may  issue  to  sereral  counties  at 

the  same  time,  536. 
on  judgments  entered  befi>re  July, 

1^,  531  a. 
wM,j  issue  immediately  after  judg- 
ment perfected,  531  h. 
when  it  may  Lssue  after  fiye  years, 

523. 
against  joint  debtors,  588  6.  • 

the  property  of  a  deceased  judg- 
ment debtor,  533  e, 
in  favor  of  deceased  jadgmeat 

creditor,  522  L 
against  executors,  523  h,  588/ 
acaiut  New  York  city,  533  a 
uier  discharge   under  insolvent 

debtor's  su^  538  «. 
on  satisfied  judgment,  688  d 
against  husband  and  wif^,  538  g, 
chat^g  defoidant  in,  580 1. 
debtor  of  execution  debtor  may 

pay,  664 
leaye  to  issue,  how  obtafoed,  588. 
againet  (heperwn,  537, 588  a. 
on  justice's  judciment,  539  h. 
how  discharffed,  from,  589  K 
efifect  of  dischaige,  fircnn,  580. 
form  of,  581. 
return  <fy  in  what  time*  588. 
how  compelled,  863. 
may  be  by  mail,  538  e, 
should  be  to   the   cleric  with 
whom  judgmen^roll  is  filed, 
58a 
may  be  to  clerk  or  attoniey, 
533  tf. 
eariiting  provieions  of  law,  applied 

to,  584. 
when  may  be  levied,  584  A. 
sheriff  bound  to  levy,  584  g,      • 
what  attorney  may  issue,  584  i 
priority  of,  534  k. 
dormant,  635  6,  518  d 
indemnity  to  sheriff  on,  584  g, 

539  0. 

death  or  removal  of  sheriff,  585  «. 

sheriff's  fees  and  poundage,  535/ 

may  be  attached  for  not  paying 

over  money,  536  a. 

lien   of,   on   personal    property, 

536  c. 
what  personal  property  may  be 

levied  on,  536/ 
levy  cm  personal  pit>perty,  how 

made,  538  e, 
sale   of    personal    property  on, 

689  b. 
levy  on  and  sale  of  re^  estate, 
540/  ^^ 

leaseholds,  542/ 
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;-parte  order,  how  vacated  or  modi- 
fled,  638. 
no  appeJEkl  from  order  granting  or 

refusing,  980  e. 
for  examtnation  of  Judgment  debt- 
or, how  vacated  or  modified, 
561/. 
need  not  be  entered,  687  e. 
when  may  be  made,  778. 
proceedings  stayed  by,  778,  780  e. 

See,  Owfor. 
extending  time  to  aniw€r,a55  a,858. 
appeal,  InaS, 
Dee,  Erdarging  time. 
Ezpe«>taiioy,  not  assignable,  111   g^ 

112  »,i. 
Extending  time.   ^i&&,  BfOarging  time, 
Xbttraordinaiy  terme,  ffovemor  may 

appoint,  64, 820. 
Extra  allowanoe.    Bee  ,  AUowance, 


Execution— OTntfntttfd 

redemption   of  real  estate  from 

sale,  547. 
what  property  is  exempt  by  stat- 

nte  from,  548 1. 
for  costs  on  a  motion,  621  i. 
effect  of  appeal  upon,  666  &,  696. 
on  judgment  by  confession,  729. 
on  jtu^ment  of  jusUee^s  court,  71, 
81c. 
'  proceedings     supplementary    to, 
655.  ^ee,  SupplemerUary  pro- 
ceedififfs. 
Executors  and  admirMrcUorSj  action 
by,  on  note,  for  debt  of  testa- 
tor, 127  g. 
.provisions  of  revised  statutes  as 

to,  not  repealed,  836. 
in  actions  by  or  against,  those 
who  have  not  administered 
need  not  be  joined,  127/ 
parties  to  actions^  against,  116, 

127,133  6. 
death,  of  pendlne  action,  186  b, 
complaint  by  and  against,  188  a, 

217  c. 
set-off  by,  294  (2. 
.   costs  in  iu^ons  by  or  against, 
622,626^. 
eannot   be   sued    in    Juatioes* 

courts,  54. 
may  sue  in  justices*  courts,  56. 
may  sue  without  joining  party 

in  interest,  116. 
may  sue  in  his  own  name.  288  c 
answer  by  one  for  all,  267/. 
judgment  against,  516  b. 
may  appeal  without  giving  se- 
curity, 665,  666  (i. 
execution  against,  522  b. 
.    bond,  action  on,  55, 208  b. 
reference  of  claims  against, 
624,  625,/ 
Bxen^yt  property,  548. 
Bxemption  law  retained  by  the  code^Federid  oourtaJ     Sc^,   United  Stated 


F. 

IVictor,  when  liable  to  arrest,  d68w 

See,  Foreignfactor. 
Ffict,  what  is,  193  e. 

Bee^QueeUonsoffact.   JbeueoffaeL 
JBhror  in  faiet. 
Failure  of  proof,  what  is,  848. 
Fake  impriaonment,  action  for,  can- 
not be  brought  in  justices' 
courts,  54. 

must  be  within  two  years,  98. 
complMnt  for,  217  d. 
costs  in  action  for,  581  i,  591. 
repreeentation,   to   induce   credit, 

complaint  for,  218  a. 
return,  action  for,  56. 
.  anaioer,  298  c.    See,  Sham  ansfDor, 
wjerraniy,  complaint  for,  218  b. 
action  ifoi  is  on  contract,  864  d 
Family,  what  is,  651  / 


837. 

Existiiig  practice,  when  it  may  be 
adopted,  832. 
rulee  abrogated,  833. 
mite,  appeals  in,  636  a,  828. 
no  writ  of  error  allowed  in,  828. 
execution  in,  on  judgment  dock- 
eted before  July,  1848,  521, 

application  of  code  to,  829. 
issues  of  &ct  in  county  court  in, 

880. 

section  401  does  not  apply  to, 

779  «. 
costs  in,  581  a,  584^. 
iuroviaions  and  ru]es  relating  to, 

829, 902. 


coui'te. 

Fee  faSU,  abolished,  680.    See,  OosU. 
Fees,  judges  of  superior  court   and 
New  York  common  pleas  not 
to  receive,  48. 
for  serving  notice  of  no  personal 

claim,  160  b, 
for  serving  summons,  176  d,e. 
in  justices^  courts,  54. 
of  clerks;  618. 
of  county  judges,  88  a. 
of  referees,  501  a,  619, 779. 
to  fitnesses,  616,  617, 5V7, 744  d, 
of  sheriff  on  attachment,  480. 
on  execution,  535/ 
m^be  required,  in  advance^ 
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Feep    comiinued. 

V  partj  atteoding 
7Ud,  617/. 


as  ft  wiftiie«i 


tor  ooi^eB  of  piipert,  (I18L 
trift],  mf,  910. 
to  ft  Justice  for  his  return,  607. 
of  attorney  and  oonnsel,  680,  Cf81  A. 

of  commisMoners  in  lunacj,  896. 
assignment  of  daim  for,110  6,  llOf. 
oee.  xwmjM, 
Feignad  iMaea  abolished,  87. 
substitute  for,  87. 
new  trial  of;  479  ib,  863. 
formOT  practice  on,  87  c 
allowance  on,  600  d. 
See,  JiMMt. 
Female,  when  she  cannot  be  arrested, 

364,  872  A,  »,  866  d 
Feniaa,  Jurisdiction  of  county  court 

as  to,  89. 
Fenj  Uoanoe,  assignment  of,  111  q, 
Fiotitioas  n  ime,  party  may  be  sued 
by,  when  real  name  unknown, 
856. 
Fiduciary  oapacity,  what  it  is,  867, 
868. 
arrest  for  money  receiyed  in,  868, 
867. 
FUing  transoript  of  judgment,  effect  of, 
as  a  lien,  518. 
perfecting  an  appeal  and  giying 
security  does  not  prevent  the 
respondent  from,  518. 
of  justices'  courts,  69,  84. 
summons  and  pleadings,  791. 
oomplaint,  169, 178  a. 
notice  and  affidavit  in  claim  and 

deUverv,  897. 
notice  of  lis  pendens,  161,  162/ 

853  a,  885  6. 
notes  of  issue,  870. 
case,  867. 

undertakingft,  794,  851. 
affidavits,  851. 
affidavits  used  on  motion,  687  6, 

774  a.  861. 
papers,  851. 

copy,  in  lieu  of  original,  794. 
orders  as  Judgments  in  certain 

cases,  878. 
See,  Recording, 
Final  determination,  what  is  a,  441  a. 
Final  order  defined,  680  e. 

appeal  from,  to  court  of  appeals, 
25  654  k. 
Finding  of  facts,  486, 488  a. 

of  referee,  508  e. 
Timb,  power  of  county  court  to  remit. 


New  York  comi^on  pleas  to  re- 
mit, 46  e. 


Fine    oonUnued,, 

arrest  in  actkn  fbr,  868. 
See,  Forfeiture,  PfkaUf. 
Fbe  oon^Muiy,  acti<m  by,  84  a,  01  & 
Fbm.    See,  Poirinerehip. 
Ttat  Judicial    diatrict,   prooeefinp 
conmienced  before  one  Judge 
in,  may  be  continued  beftxe 
another,  36. 
motions  in,  778,  780  d,  782  «. 
rules  of  court  in,  907. 
rules  of  supreme  court  m,  907. 
rules  as  to  terms  and  calendan, 

907. 
position   on  calendar  of  causes 

caUed  and  passed,  90a 
Bpedal  circuit  calendar  te  short 

causes,  908. 
preferred  causes,  900. 
mortgage  or  sale  by  religious  cor- 
poration, 000. 
sales  by  order  of  the  court,  900. 
trial  fees,  when  collected,  910. 
substitution  of  attorney,  010. 
special  term  and  moticms.  010. 
admission  of  attorneys.  Oil. 
entry  of  orders,  Oil. 
regulation  of  calendar.  Oil.  . 
See,  Superior  eourt,  Oommffiipteai, 
Fiahefiea,  Jurisdiction  of  county  cooit 

as  to,  89. 
FoUoe  of  case  in  court  of  am)ea]s,  to 
be  numbered  and  prmted  on 
margin,  841. 
the  like  m  supreme  court,  857. 
of  pleadings,  &c,  to  be  marked, 
857. 
Forcible  entry,  costs  in  proceedings 

for,  585. 
Foreoloeore  of  meokanie^  lien,  com- 
plaint for,  219  <;. 
of  mortgage,  county  court  has  Juris- 
diction of,  39,  40  a. 
parties  to  actions  for,  120  d, 
publication  of  sunmions  in,  160. 
appointment  of  guardian  fi>r  in- 

&nt  defenda^  124 
place  of  trial  of,  148, 148  a. 
complaint  for,  218  e. 
answer  in,  283  a,  295  a. 
discontinuance  of  action  for,  688  d, 
actions  for,  will  not  be  consoli- 
dated, 836  / 
section  304  not  applicable  to,  606<x 
allowance  in  addition  to  costs  in 

actions  for,  607. 
notice  of  He  pendene  in  actions  for, 

161,162/ 
referee's  report  of  amount  due 
must    be    confirmed   before 
Judgment  can  be  entered,  888, 


Digitized  by 


Google 


is  40  tk§  poffe.] 


INDKX. 


959 


•taying  sale  on,  894. 

appeal  from  order  setting  aside 

sale  on,  681, «,  ^,  682  6,  088  i. 
dy  adtertuemerU,  not  affected  by 

the  code,  886. 
Qe»y  Morigage  eaaea. 
Vofaign  oonaiiL   See,  Consul 
VofaisnooiporattoD,  octionagmMt,  in 

what  coort  and  by  whom  it 

may  be  brought,  46  a,  797. 
it  a  proceeding  against  property 

only,  798  a. 
can  oaily  be  brought  where  the 

cause  of  action  arose,  or  the 

corporation    has     property, 

within  this  State,  798. 
receiyer  of,  46. 
is  a  person  out  of  the  State,  and 

statute  of  limitation  does  not 

run  against,  101  d, 
action  by  officer  of,  119  b,  120. 
residence  of,  145  b. 
inooiporation   of,  how    proyed, 

statute  of  limitations  does  not  ap- 
I^y  to  actions  against,  89  (,  800  «. 

by  appearance  in  Justice^s  court 
confers  jurisdiction,  55. 

seryice  of  summons  on,  163  b, 
\fy  publication,  168. 

to  appoint  a  person  on  whom  ser- 
yice to  be  mad^,  168  6, 800  d 

who  is  a  managing  agent  of,  164  «. 

attachment  against  the  property 
of,  414 

effect  of  code  on  existinje^  laws  re- 
lathig  to  actions  agamst,  798  b, 

may  sue  another  foreign  corpora- 
tion, 799  b. 

must  giye  security  for  costs,  898  d, 
5%  c,  682  tf. 

complaint  in  suit  by,  218  a,  800/. 

pleadings  in  actions  by  or  against, 
800. 

See,  OorparaUon. 
Foreign  executor,  power  of,  219  a, 
678/. 

suit  agamst,  22  c. 
ToreigajudgmejU,  how  pleaded,  826  b. 

records,  how  proved,  796  b,  e, 

laws,  how  proved,  795, 796. 
how  pleaded,  219  e. 
Foreign  factor,  action  against,  238  e. 

Bee,  Factor. 
Foreign  govemnxent»  parties  to  ac- 
tions by  or  agamst,  120  /,  ^, 
129^. 

assighment  of  claim  against,  109  j. 

'jurisdiction   of    actions  by   and 
against,  22  c, 

to  give  security  for  costs,  588  b. 


Forfeited  recognisanoea,  power  of 
county  court  to  remit,  89^ 
costs  of  proceeding  on,  in  rfew 

York  city,  582  e. 
power  of  New   York  common 

pleas  as  to,  46  «. 
proceedings  on,  the  code  applied 

to,  20  a,  886  0. 
provisions  of  revised  statutes  not 

repealed,  835. 
Qee,  BeeognitaTiees. 
Foileiture,  action  for,  within   what 
time  to  be  commenced,  98. 
99. 
provisions  of  revised  statutes  not 

repealed,  885. 
place  of  trial  of  action  to  recover, 

144. 
judgment  of,  against  corporation, 

806. 
to  people,  actions  for,  809. 
Form  ofacHon,  abolished,  85. 

no  embarrassment,  as  to,  180  c 
qf  pleading^  abolished,  179. 
of  summons,  153, 157, 167, 172  b. 
of  complaint,  185.  « 

Forma  pauperis.    See,  Poor  person. 
Former  praotioe,  when  it  may  bo 
adopted,  882, 903. 
inconsistent  with  the  code  abro- 
gated, 882, 883. 
Franohiae,   action    against    persons 
cbdming,  804. 
penalty  for  usurping.  807. 
ftand,  certain  actions  for,  mayboia 
courts  of  justices  of  the  peaoei 
51,  56. 
when  right  of  action  accrues  in 

cases  of,  97. 
time  of  limitation  in  actions  ftyr 
relief  on  the  ground  of,  pre- 
scribed, 97. 
on  service  of  process,  167  o. 
how  alleged  in  pleading,  219/ 
defence  of,  284  a. 
arrest  when  defendant  has  been 

guilty  of,  868,  869. 
assignment  of  claim  of  damages 

for,  110  a,  r. 
&ee.IheeiL 
nraudoient  oertifioatee,  action  to  can- 
cel, 128  6.    . 
Fraudulent  deed,    complaint  to  set 
aside,  240  a,  823  d. 
assignment  of  right  to  set  aside, 

112  c. 
parties   to   action  to  set    asidew 
128  rf. 
FraudtQent  representationa,  assign- 
ment of  right  of  action  for, 
110  a. 
FreiC^t  action  for,  106  b. 
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IFri^pokMia  4imurrer,  anwer  or  r<pliy, 
party    prejudiced    by,    may 
move  for  judgment  on^  450. 
what  is  a  MtoIous  pleading,  450  e, 

452. 
answers  adiudged  to  be  friyolous, 
450. 
motiQn  for  judgment  on,  452  e, 
costs  on  such  motion,  468/ 
decision  on,  453  d,  778  a. 
appeal  from  order  fcnr  judgment 
on  Mvolous  pleading,  458  A, 
674  b,  680  a,  684  c. 
decision  on  motion  for  Judgment 
on,  is  an  order,  458  a,  778  a. 
Tata,  far  courts^  supervisors  to  furnish, 

37. 
TnltOQ  and  HamiUony  when  consider- 
ed one  county,  33. 
Further   aooount   may  be  ordered, 

315,  316. 
Further  thne.    See,  Enlarging  time. 
FKtnre  debt,  assignment  of,  110/ 


lOaiaiDg,  assignment  of  right  of  action 
arising  firom,   112  /,    108  i, 
llli. 
'  complaint  for  money   lost  by, 

284/ 
See.  Wafer. 
iSkffmnX  dental,  what  evidence  is  or  is 
not  admissible  under,  278  i, 
274  d. 
when  and  how  made,  268  a. 
striking  out,  298  c 
guardian^  security  to  be  given  by, 
880. 
how  i4>point6d,  880. 
proceedings    on    petition    for, 
881.  I 

See,  QuMTtlian,  PartiUan,  Speoku 
Guardian, 
and  special  term,  number  of  coun-! 
sel  on  hearing  at,  878. 
distinction   between  powers  of 
court  at,  33  ^  34  2^.  | 

term,  appeal  to,  481. 
ordering  exceptions  to  be  heard 

at,  471/ 
finding  of  &cts  at,  486, 488  a. 
temu  qfmpreme  oourty  number  of, 
annually,  33. 
judgment,  how  dven  at,  38. 
eztcacMtimary,  34,  829. 
existing  provisions  of  law  ,as 
to,  repealed,  29, 


Oeneral  terms,  dhe.-^conUnued 

inability  of  judge  to  .ait  at, 
36. 
efihe  superior  eowrt.    See,  Supe- 
rior iJourl, 
of  New  York  eemmon  pleas.  See, 
CommonPleas. 
verdict,  472.    See,  VerdieL 
Goods  sold,  summons  in  ao|ian  for, 
157  c. 
complaiut   to   recover  price   of, 

answer  in  aetion  for,  ^380  i 
Oovemor  to  appoint  teims,  84, 829. 
€kantee  of  the  people,  limitation  of 
action  by,  91,  92. 

of  real  estate,  acti<m  by,  where 
grant  void,  106. 
Great  western  railroad  ef  Canada^ 

proceedings  against.  U6  e. 
Guardian  ad  Utem,  for  iirfant,  when 
necessary,  123. 

complaint  by,  189  b. 

answer  by,  123  e. 

appointment  of,  128, 779  e. 

should  be  a  respoadble  person, 
125  a. 

married  wcmian,  husband  may  be, 
125  «. 

in  partiti<Hi  suits,  812,  d. 

attorney  may  subscribe  pleadings 
for,  806  a, 

may  veyi^  pleadings,  809  e. 

a  mamed  woman,  when  not  ne> 
cessaiy,  125  a. 

liable  for  coats,  682. 

to  continue  in  court  of  jippeals,  841. 

accountability  of,  798. 

not  to  receive  the  pn^>erty  of  an 
in&nt  until  he  has  given  secu- 
rity to  account,  798,  890. 

officers  of  the  coorts  to  act  as, 
880. 

not  a  party  to  the  action,  105  e. 

not  necessaiT  for  a  married  wo- 
man, 121. 

for  lunatic,  idiot,  &c.,  128  e, 

liable  for  costs,  622. 

duties  and  compensation  of,  880. 

who  not  to  be  appointed,  879. 

not  to  receive  fhnds  c^  infiuit  until 
he  has  given  securi^,  880, 798. 

complaint  by,  189  b. 

may  be  surety,  on  dalm  and  de- 
livery, 898  b. 

to  give  security  for  costs,  587  k. 

on  appeal,  128  g. 

See,  Oenerai  gttasfdian,  S^MeiaH 
guardian. 

Ooarantee,  assignment  of  ekdm  on, 
110  i. 
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loofpua,  proceedinxB  on,  not 
affected  l^  code,  888. 
discharge  from  arrest  on,  680  c 
discharge  of  persons  from  United 

States  army  on,  22  e^  28. 
to  remove  proceedings,  47  e. 
gabtimi  draokard,  countv  ooiut  bas 
Jurisdiction  of,  and  of  the 
tate  of,  89,  41  d. 
other  powers  of  county  court  as 

to,  89. 
parties  to  actions  by  and  against, 

118/ 
when  he  may  sue  without  a  next 

friend,  118,/ 
service  of  summons  on,  168, 165  e, 
when  cannot  be  sued  unless  by 

leave  of  the  court,  118/ 
complaint  against  committee  of, 

191a. 
provisions  of  revised  statutes  as 
to,  not  affected  by  the  code, 
886. 
Bamiltoa  and  JMian,  when  consid- 
ered one  county,  88. 
Harbor  maatera,  action  by,  for  an  ac- 
count, 127  A. 
Hatchway,    complaint    for    leaving 

open,  224^. 
Hearing  on  appeal  from  order,  686  g. 

See,  THoL 
Hafara,  suits  by  and  against,  not  affected 
by  code,  885. 
of  deceased  judgment  debtor,  pro- 

oeedhii^  a^inst,  719. 
parties  to  actions  sgsinst,  128/ 
complaint  against,  222  g. 
See,  Joint  dS>(or$y  dhe. 
Highwaya.      See,    Oommmumers  cf 
Mghways,  Railroads,  Turnpike 
roadi. 
Holder  and  owner,  all^^tion  of  being, 

208  0. 
Homaataad,  exemption  of  ttom  exe- 
cution, 549  b. 
Honarfiolder,  who  is,  551  e. 
Hnaband  and  vrtie,  when  they  should 
Join  or  be  Joined  as  parties, 
121, 122. 
waiver  of  improper  Joinder  of, 

265  tf. 
service  of  summons  on,  167  d. 
security  for  costs  in  actions  bv, 
.  when  wife  is  an  infant,  587  £. 
order  of  arrest  in  action  against, 

872/ 
Judgment  in  action  against,  281  a, 
447  <{,  607  a,  506  a. 
61 


Husband  and  wtfs — conUnued, 
execution  against,  528  g. 
as  witness   for  or  against  each 

other,  744/  568  e,  754/ 
See,  Diwree,  Married  w)man,Wif€^ 
Widow. 

Hjrpothetical  pleading,  how  &r  per- 
missible, 277  c. 


I. 

Idiot,  action  by,  and  against,  118/ 
cufl^odv  and  disposition  of  estata 
of;  provisions  of  revised  stat- 
utes concerning,  not  affected 
by  the  code,  885. 
service  of  summons  on,  165  c,  d. 
Immaterial  varian<^  841  /  842. 

See,  Irrd&wiM,  Variance, 
Impcurtial  trial,  change  of  place  of 
trial  to  obtain,  148  d. 
See,  Changing  place  of  trial. 
Impeaohing  witneee  or  deponent,  Tt^L 

467,  749. 
Impriaoned    eontiet,    cannot   assign  * 

debt,^12fi». 
Impriaoned  oebtora,  jurisdiction  of 
county  court  as  to,  89. 
petition  &r  discharge  of,  cannot 
be  entertained  at  chambers, 
87  a. 
proceedings  against,  106  h. 
provisions  of  revised  statutes  as 
to,  not  affected,  885. 
Impriaonment  for  delft,  act  as  to,  not 
affected  by  the  code.  861. 
warrant   under   act  relating  to, 
ma^  issue  in  all  cases  pre- 
scnbed  thereby,  862  b. 
Inability  cf  judge  to  hold  a  special 
term,  circuit  court,  or  sit  at 
general  term,  or  preside  at 
oyer  and  terminer,  provided 
for,  86. 
of  mayor  or  recorder's  court,  45. 
of  justice,  67. 

of  county  Judge  to  try  case,  40, 41 «. 
of  county  court  to  hear  appeal,  878. 
^ee,  Diaabmy. 
Inoonalatent  statutoiy  provisions  re- 
pealed, 882. 
rules  and  practice  abrogated,  888. 
defences,  297  a. 
Indefinite  and  uncertain  pleading,  may 
be  made  more  definite  and 


certain  by  amendment,  820. 
what  Is.  328/  ^ 

uncertainty  is  to  be  remedied  by 

motion,  826  b. 
motion  for  amendment,  877, 826  a. 
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Index  to  case  in   court  of  appeals, 

when  necessaiy,  841. 
Indian,    no    jurisdiction    of   action 

against,  23. 
Indian  annuities  not  assignable,  112  g. 
Indian  lands,  railroads  through,  coun- 
ty court  has  jurisdiction  of,  89. 

naUoUy  parties  to  action  by,  120  d. 

complaint  by,  240  h. 

TndorHftment  on  papers^  of  name  and 

residence,  858.  i 

Infimcy,  costs  after  defence  of,  597  c, 

684/. 

discontinuance  after  a  defence  of, 
634/,  597  c. 
Infent;  in  suits  by,  defendant  is  en- 
titled to  security  for  costs, 
687*. 

when  a  party  to  a  contract  sued 
on,  must  be  joined  as  defend- 
ant. 129  A. 

plaintiff,  costs  against,  622. 

service  of  summons  on,  168. 

discontinuance  of  action  against, 
597  c,  684/ 

guardian  of,  liable  for  costs,  622. 
of,  may  verify^  the  pleadings, 
809a. 

attorney  may  subscribe  the  plead 
ings  as  attorney  for  the  guard- 
ian, 306a. 

an  infant  married  woman  suin^ 
jointly  with  her  husband  need 
not  have  a  ^ardian,  125  c 

when  an  in&nt  defendant  may  pe- 
tition for  appointment  of  a 
guardian,  124. 

sale,  mortgage,  or  other  disposi- 
tion of  real  estate  of,  county 
court  may  decree,  89. 

specific  performance  by,  county 
court  may  decree,  w. 

to  appear  by  guardian,  128. 

guardian  for,  now  appointed,  128, 
124. 
for,  on  appeid,  128  g. 

judgment  against,  without  ap- 
pointment of  a  guardian,  ir- 
regular, 128  b. 

answer  for,  128  e. 

papers,  how  signed  on  motion  to 
set  aside  proceedings  agidnst, 
128  i. 

complaint  by,  189  h. 

gnaraian  must  be  appointed  be 
fore  commencing  a  suit  for 
the  hifant,  125  a. 

sale  of  real  estate  of,  87  a,  89. 

admission  in  pleading  of,  888  d. 

examination  of  as  a  witness,  749  d, 

action  for  partition  by,  811  /. 


JsdBJiXr-'^onUnued. 

proceeds  of  sale  of  real  estate  of » 

to  be  brought  into  court,  8S2. 
costs  on  reference  as  to  sale  of  real 

proper^  of,  882. 
guaraian  of,  to  give  security  to 

account,  798,  879. 
guardian  ad  Utem  of;  not  a  party 

to  the  action,  105  e, 
statute  of  limitations  does  not  mn 

against,  95. 
guarcfian  ad  Uiem  for,  his  rights 

and  duties,  125  h, 
proof  under  answer  of,  889  b. 
Inferior  court;  costs  on  review  of  a 

decision  of,  in  a  special  pro- 
ceeding, 628. 
record  of,  how  proved,  796  «.      • 
ai^>eal  to  supreme  court  from,  670. 
i4)peal  to  county  court  or  New 

York  common  pleas  fh)m,  668. 
Information   in  nature  (^  qwi  «Mir- 

ranio  abolished,   and  action 

substituted,  801. 
denial  on,  270  a. 
Informer,  parties  to  action  by,  120  h, 
Ipjunotion,  order  under  section  997 

is  not,  575  e. 
writ  of,  abolished,  and  order  mb- 

stituted,  897.  • 
kinds  of,  897  h. 
may  be  by  the  court,  or  a  judge, 

or  a  county  judge,  898. 
may  be  at  general  tenn,  SM  a. 
order  will  not  be  modified  «r  mKb, 

688  a. 
against  State  officers,  402  a. 
against   municipal    corporations, 

402  e. 
to  stay  proceedings    in  another 

action,  402  d, 
to  suspend  business  of  corpora# 

tion,  410. 
application  for,  is  a  motion,  409  A. 
effect  on,  of  removal  of  action  into 

United  States*  courts,  or  dis> 

missal  of  complaint,  400  «. 
in  what  case  granted,  898,  400/ 

401  a,  «,  408  h, 
is  not  retroactive,  898 1. 
continuance  of,  401  e. 
can  only  go  against  party  to  ac- 
tion, ^6. 
to  restrain  summary  proceedings 

to  recover  possession  of  rc^ 

property,  4(fe  g. 
to  restrain  a  nuisance,  408  h, 
to  restrain  the  imposition  of  a  tax, 

404  u. 
to  aid  action  to  recover  personal 

property,  408  c. 
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to  reetrain  a  partner,  405/ 
action  of  ejectment,  834  A. 
to  restrain  use  of  trade  mark,  401/ 
to  restrain  transfer  of  stock,  408  b. 
to  restrain  the  exercise  of  a  trade, 

404  A;, 
to  restrain  a  party  fh)m  giving  liis 

servioes  to  another,  405  p. 
to  restrain  publication  of  priyate 

letters,  408/ 
to  prevent  injury  to  property,  408  k. 
cases  in  which  it  has  been  refiised, 

404. 
by  defendant,  899  d. 
how  served,  899  e. 
copy  of  affidavit  to  be  served  with, 

899/ 
filed,  850. 
effect  of  dismissal  of  complaint  on, 

400  <;. 
must  be  obeyed,  899  g. 
appeal  from,  400  c,  069  a. 
may  be  granted  at  any  stage  of  the 

action  before  juojraient,  405. 
how  grounds  for  issumg  may  be 

£own  to  the  court,  405. 
granting  of,  rests  in  discretion  of 

the  court,  899  a. 
after  answer,  406. 
security  upon,  406, 407  d. 
to  stay  business  of  corporation, 

410. 
in  superior  court,  407  e. 
to  stay  proceedings  after  judgment, 

reference  to  ascertain  damage  on, 
408^. 

damages  allowed  on,  408  g. 

action  on  undertaking  on,  409/ 
126(3. 

defendant  may  be  heard  before 
granting  of,  409. 

motion  to  vacate  or  modify,  410. 

vacating   for  non-prosecution  of 
action,  412  e. 

stay  by,  effect  of,  on  time  of  limit- 
ation, 108. 

perpetual,  appeal  from  judgment 
awarding,  669  a. 
XilJtny,  to  the  penon  or  character,  de- 
fendant may  be  arrested  in 
action  for,  868. 

limitation  of  action  for,  in  cases 
not  specially  provided  for,  97. 

oausii^  death,  complaint  for,  222  h, 

to  the  person,  criminal  conversa- 
tion is,  864  a. 
seduction  is,  864  a. 
cruelty  to  wife  is,  864  a. 
adultery  is  not,  8(94  a.  \ 


Ii^iiiy  to  p&non^  ^.^earUinued, 

actions  for  in  justices'  courts,  50. 
to  real  or  pereonai  property,  action 
for  in  justices'  court,  50. 
Iniikeeptr,  not  liable  to  arrest  in  ac- 
tion to  recover  goods  lost  by 
a  guest,  864  c. 
assignment  of  claim  against,  110 1. 
form  of  stunmons  in  action  against, 
157  A. 
Inqaeat,  in  what  cases,  461,  860. 

intention  to  take,  must  be  expresa- 

fd  in  the  notice  of  trial,  860. 
affidavit  to  prevent,  461  a. 

by  whom  to  be  made,  462  o. 
affidavit  to  prevent,  form  of,  462  A 
to  be  filed,and  copy  8eryed,4^  a. 
service  of,  463  h. 
when  it  may  be  taken,  468  c,  860. 
proceedings  on,  468  A. 
waiving  or  setting  aside,  464  e. 
in  actions  against  the  several  par- 
ties to  a  bill  or  note,  462  i. 
claim  admitted  by  pleading  to  be 

allowed  on,  464  a. 
in  superior  court,  468  d. 
See,  AMdavU  cf  merits. 
Inqiiiry  of  damages.    See,  AssesemerU 

of  damages. 
Idmum  penMD,   discharge  of,   ficom 
arrest,  878  d. 
service  of  sunmions  on,  165  c 
See,  Unsound  mind, 
Inaotvent  debtors,    jurisdiction   of 
countjr  court  as  to,  89. 
security  for  costs  in  actions  by,  in 

certain  cases,  585^'. 
provisions  of  revised  statutes  aa 
to,  retained  in  force,  885. 
Inaolvent  corporation,  receivers  of, 
488  a. 
provisions   as   to   supplementaiy 
proceedings,  do  not  Lpply  to, 
555  a. 
costs  of  closing  up,  585. 
InaolTent    discharge,    how    pleaded, 

280  A. 
Inaolvent,   sureties    becomhig,    662, 

590  a. 
Inspection  of  books,  &c.,  735. 

See,  Diseotery. 
Inatallments,  execution  for,  on  judg- 
ment by  confession,  729. 
in  mortgage  cases,  allowances  on, 

609. 
action  for,  on  bond,  51. 
Instniment  in  writing,  parties  to  ac- 
tions upon,  138. 
how  filed,  71,  202  b. 
costs,  where  several  actions  on 
one  instrument,  591. 
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XmUument — continue 

for  pa^mefU  cf  manqfy  action  or 

defence  on,  how  pleaded,  327. 

in  Jnstioes' oonrta,  7L 

allowance  in  addition  to  oosta, 

in  action  for  conatmctioii  c^ 

607. 

^ot^aedkdiMirumeKL 

TnwilHotent  meaning   of  the  tenn, 

805,  a 
losoraiioa  ooaipanlea»  inaolrent,  oofta 

of  winding  np,  665, 800 1, 
losoraiioa  poUoy,  comjdaint  npon, 
224tL 
conaolidating  actions  on,  886  A. 
action  on,  106  m, 
aaaignment  <^daim  on,  110, 106  m, 
115  a. 
iDtant  to  defraud^  860  tf . 
loteroat,  on  verdict  or  report  of  re- 
feree, wlien  allowed,  612. 
when  Jury  may  aasesB,  474  6,  e- 
not  to  diaqoabfy  a  witneea,  765. 
party  in,  to  sae,  105. 
all  parties  in,  to  be  Joined,  181. 
when  all  parties  in,  need  not  be 

joined!,  181. 
transfer  o^  not  to  abate  action, 
183, 137/.^,  188  c. 
Iiitarlocatoair   <»ito,    how  collected, 
621  i. 
within  what  time  to  be  paid,  878. 
power  to  tax,  613,  615  c 
what  are,  622/ 
adjustment  of  613. 
Intexinedlata  order,  when  may  be  re- 
viewed in  the  court  of  appeals,  642. 
Interpleader,  when  it  wiU  be  ordered, 
139. 
costo  in.  142  h, 
I4;ypeal  from  order  for,  142  c. 
InteixogatQriee,  how  settled,  &c.  760  d. 
examination  on,  by  consent,  770  A. 
Irregular    judgment,   petting    adde, 
448  c,  723  «,  729  tf,  65f /,  772/ 
review  of  order  setting  aside,  683  6, 
d.ib,680o. 
begolarity,  notice  of  motion  for,  to 
specify  irregularity  complain- 
ed of,  772/  729  tf,  868. 
at  drcuit,  471  a. 

motions   on    account  of,   where 
made,  773  h, 
IxnSixmauoij,  not  a  ground  for  demur- 
rer, 268c. 
Iirelevant  answer  and  defences  may 
be  stricken  out,  29a 
pleading,  what  is,  800  & 
motion  to  strike  out,  800  d,  877. 
€T  redundant  maUer  may  be  strode 
out  ou  motion,  320  d 


and    redmndvU,   not    equivalent 

terms,  890  c. 
matter  defined,  300  6. 
instawys  (^allegations  adiodged  to 

beirrdevant  OT  rednndant,  SSL 
Dkotion  to  strike  out  as,  when  and 

how  nuMle,  825  d,  826  a. 
entire  {heading  cannot  be  ttawH 

out  as  redundant,  S85  6. 
drcuit  is  the  best  pteoe  to  decide 

what  is,  326  d,  466  p. 
cannot  be  demurred  to,  825  d,  268  «. 
OTder  reftising  to  strike  out  or 

striking  OQt,  is  not  appeaJaUe^ 

80U^A. 
waiver  of  obiecti<Hi  to,  896  a. 
jei^  different  kinds  ot,4SL 
feiffn^  abolished,  178. 
Bet^  Fmgnsd  muei. 
when  they  arise.  464. 
when  Issues  of  tact  arise,  464. 
when  issues  of  law  arise,  464. 
of  law  and  ftct  may  arise  in  one 

action,  464 
when  there  are  issues  <^  law  and 

&ct,  the  issues  of  &ct  to  be 

first  tried,  unless  court  other- 
wise order,  454 
practice  in  cases  where  there  ars 

issues  of  law  and  &ct  to  be 

tried,  455  a. 
must  be  all  disposed  <^  before 

judgment   can    be    entered, 

515  c,  d 
trial  is  the  judicial  examinatioB 

of,  456. 
how  tried,  456, 860. 
may  be  tried  in  any  place  the  par 

ties  may  agree  upon,  466/ 
may  be  referred,  489. 
should  be  joined  as  to  all  defiand- 

ants  before  cause  noticed  for 

trial,  464^ 
{flaw  to  be  tried  by  the  court,  un- 
less they  are  referred,  466. 
(ffact  in  action  for  the  recovery 

of  money  only,  or  specific  real 

or  personal  property,  or  for  a 

divorce,  to  be  tried  by  a  juiy, 

unless  jury  trial  is  waived,  or 

a  reference  be  ordered,  456. 
in  other  actions,  to  be  tried  bv  the 

court,  except  a  iury  trial  or  a 

reference  be  oraered,  466. 
cffact,^  triable  by  the  court  may  be 

tried  at  circuit  or  special  term, 

466,860. 
of  fhct  triable  by  a  jury  or  by  the 

court,  to  be  tried  l>efore  a  shi- 

gle  judge;  466. 
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Immem — eonknued, 

of  fiu^  in  the  supreme  court,  to  be 

tried  at  a  circuit  when   the 

trial  is  by  juiy,  otherwise  at 

circuit  or  special  term,  456. 
how  settled,  862. 
<f  kno  to  be  tried  at  a  circuit  or 

special  term,  456. 
of  law  to  have  preference  on  the 

calendar,   unless    the    court 

otherwise  direct,  456. 
where  tried,  456. 
may  be  referred,  456. 
«it&er  party  may  notice  for  trial, 

457. 
note  of,  to  be  Aimiahed  to  derk, 

457. 
to  be  entered  on  calendar,  457. 
how  disposed  of  on  the  calendar, 

460. 
of  Ikct  Joined  in  a  cojunty  court 

before  July,  1848, 880. 
<^lkct  cannot  be  sent  to  be  tried 

by  a  sheriff's  jury,  464  b. 
date  of,  460  6,  504  df,  850  /,  870, 

888  i. 
when  either  party  may  bring  to 

trial,  460. 
in  dlTorce  cases,  456  d,  863. 
costs  where  there  are  several,  and 

plaintiff  succeed  on  some  only, 

682  6. 
See  Note  of  isme.  Trial,  Verdict, 
of  aooount,  when  need  not  be 

inserted  in  pleading,  815. 
how  to  be  delivered,  315. 
fhrUier  particulars  of,  815. 


Jail  liberties,  Jurisdiction  of  the  county 
courts  as  to,  89,  40  b. 
extent  of,  580  d. 
defendant  entitled  to,  530  (2. 
Jailor,  cannot  be  bail,  378  b. 
Joinder  of  causes  of  action,  882. 
of  defences,  287,  297  b. 
of  parties,  126, 127, 131. 
See,  Parties, 
Joinder  of  parties,  where  some  re- 
fuse to  Join,  131. 
where  parties  very  numerous, 
131. 
Joint  debtoiB,  who  are  not,  133  e, 
costs  in  action  against  represen 

tative  of,  596  d. 
confession  of  Judgment  by,  722  e, 
offers  of  compromise  by,  782/. 


Joint  and  eecerai  debtor^  proceedings 

against,  where  the  summons 

is  served  on  one  or  some  of 

the  defendants  only,  173. 

where  the  summons  is   served 

on  all  the  defendants,  174. 
Jud^ent  in  action  against,  506, 

execution  against,  583  b. 
debtors,  attachment  against,  416  6,  c. 

Judgment  for  want  of  answer 
against,  443  d,  444  a. 

payment  by  one  does  not  revive 
fiabUity  of  the  others,  104  b. 

costs  in  action  against,  596/, 
597,  598  d. 
debtors,  heirs,  devisees,  legatees  and 
tenants  holding  under  a  judg- 
ment debtor,  proceedings 
i^inst,  519. 

on  judgment  against  one  of  sev- 
eral joint  debtors,  those  not 
served  may  be  summoned  to 
show  cause  why  they  should 
not  be  bound  by  the  Judg 
ment,  519. 

if  Judgment  debtor  die  aftei 
Judgment,  his  heirs,  devisees, 
or  legatees,  or  the  tenants  or 
real  property  owned  by  him, 
and  affected  by  the  Judgment, 
may  be  Hummoned  to  show 
cause  why  Judgment  should 
not  be  enforced  out  of  estate 
of  deceased,  520. 

form  of  summons,  520. 

summons  to  be  accompanied 
by  affidavit  of  amount  due» 

answer   by    party    summoned 

521. 
subsequent     proceedings     the 

same  as  in  an  action,  721. 
answer  and  reply  to  be  verified 

as  in  an  action,  721. 
attachment  may  issue  to  com*  . 

pel  application  of  property  to 

payment    of  the   Judgment, 

Joint  r^lnince,  when  ordered,  494  h, 
stock  companies,  may  sue  and  be 
sued  in  the  name  of  their  pres- 
ident, 117  d, 
parties  to  actions  against,  117  (f, 

118  a. 
actions  on  Judgments    against, 

86/ 
complaint  by  officer  of,  190  b, 
218  c. 

Judge  not  to  sit  in  cause  in  which  ho 
is  a  party,  57. 
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ardtr  of^  when  enforced  in  fli 
manner  aA  an  order  of  the 
cncirt,308. 
bow  racated  or  mocfified,  638. 
inabili^  of,  to  hold  a  special  term, 
drcolt  court,  or  sit  at  a  gen- 
eral term,  or  preside  at  <^er 
and  termMer,  provided  for, 
36,35  a. 
disabQity  ot  78^,  782/. 
ai  chamSen^  powers  o^  36, 37, 779  e. 
connty  Jadge  has  power  cf,  in 
actions  in  the  supreme  court, 
782. 
acQfstment  of  costs  by,  618. 
order  of,  not  to  be  treated  as  a 
nollitj,  781  c 

1  from  order  ci,  638,  678, 


4ff  cowrt  cf  appeah  may  adjourn 
court,  28. 

orders  by,  845. 

may  enlarge  time  for  taking  any 
proceedmgs,  845. 

may  take  pa?t  in  deciding  cases 
in  wludi  he  took  part  in  de- 
ciding below,  839  d. 
i]f9wpTeme  eaurt,  may  be  app<Mnt- 
ed  to  supply  plsyces  of  Judges 
of  court  of  appeals,  839  e. 

to  transact  busmess  out  of  court, 
86. 

business  commenced  before  one 
Judge  in  first  Judicial  district, 
may  be  continued  before  an- 

'  other,  36. 

has  power  throughout  tlie  State, 

has  t^e  special  jurisdiction  be- 
fore the  code  vested  in  vice- 
chancellors,  &c,  36  a, 
inability  of,  36,  85  a. 

cf  wperior  eourt^  to  take  no  fees 
for  services,  48. 

cf  New  York  common  plea$j  review 
ofordersof,  928. 

vacancies  in  office  of,  how  supplied 
(Laws  1859,  ch.  173). 

qf  county  courts  powers  of;  689  ft, 
778. 

See,  County  Judge,  Jiuctike  of  the 
Beaee. 
Judges  to  meet  and  revise  rules,  83J 
Judgment  and  order,  distinction  be- 
between,  772  a,  458  d,  777  », 
778  a,  d,  c. 

defined,  441. 

on  faUv/re  cf  defendant  to  amwer^ 
441.  858. 

proof  of  no  answer  received,  448  b,  I 


y 


tone  of  several  drfhndinf^ 

444  a. 
order  for  Judgmmt,  444  &,  515. 
death  oTfiyradai^  before,  444  e. 
compdUng  party  to  perfect,  645  & 
notice  oi;  646  6. 
where   application   for  is   to  b« 

niade,444d 
when  notice   of  application  for, 

must  be  given,  444  e. 
proof  of  plaintiff's  demand, 

necessary,  445  «. 
plaintiff 's  damages,  how 

446. 
oommisBion  to  take  testimony  oT 

witness  on  assessment  of  dsm- 

ages,447a. 
setting  aside  on  writ  <^  inqiiiry, 

after  service  bj  pnbBeatloo,  447  s,. 
/,  442  859. 

for  the  difference  on  an  admitted 
demand  and  admitted  coun- 
ter-claim, 442. 

restituticm  on  reversal  o^  ,447  g^      m  . 

in  the  alternative,  614.  Ci^^"^  ^  ^> 
distincti<tt    between,   and  ofder, 

453<i 
motion  in  arrest  of;  483  A 
settling  form  of;  516  c 
derk  to  enter  pursuant  to  verdict, 

476. 
manner  of  enterinc,  506, 516, 85a 
may  be  for  or  agamst  any  of  the 

parties,  506. 
may  grant  defendant  affirmative 

relief;  506. 
against  one,  leaving  action  to  pro- 
ceed against  the  rest,  506. 
aj^ainst  married  woman,  506. 
clerk  to  insert  costs  in  entry  of, 

618. 
can  only  be  filed  during  office 

hours,  853. 
on  Uie  pleadings,  motion  for,  304 
where  there  are  issues  of  law  and 

&ct,  515. 
agiunst  joint  debtors,  506, 173. 
against  executor,  516  h, ' 
on  penal  bond,  516  a. 
for  want  of  reply  to  answer,  304, 

655. 
on  fHvolous  demuirer,  answer,  or 

reply,  450. 
to  be  entered  in  Judgment  book, 

516. 
when  and  how  docketed,  69, 518. 
entry  on  docket  of,  "8ecur«>d  on 

appeal,"  5ia 
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an  report  ofrtfwot^  502  d 
on  issue  of  law,  488. 
on  bond  and  warrant,  &c.,  execu- 
ted before  July,  1848,  7»6. 
of  court  of  appeals,  28. 
of  superior  court,  how  pronounced, 

of  New  York  common  pleas,  how 

pronounced,  48. 
of  supreme  court  general  term,  88. 
of  Justices,  power  of  county  court 

over,  89. 
of  Justice  of  the  peace,  79  d, 
complaint  in  action  on,  224  d 

to  set  aside,  241 1, 
how  pleaded,  326, 281  «. 
ftnswer  to  complaint  on,  283  j. 
not  to  be  entered  till  ^1  issues  dis- 

posed  of,  515  c. 
order  on  petition  may  be  enrolled 

or  docketed  as,  878. 
on  appeal,  642,  701, 644,  671. 
to  recover  personal  property,  514. 
in  foreclosure  cases,  888, 889. 
in  divorce  cases,  901. 
taken  against  a  party  through  his 

mistake,  inadvertance,  or  sur- 
prise, or  excusable  neglect, 

court  may  relieve  from,  365, 

701,  709,  685  d. 
opening,  and  letting  in  defendant 

to  defend,  168, 173  e,  448  0. 
recowrtd,  answer  of,  281  b. 
haw  enforced,  525,  521. 
after  service  by  publication,  178  d. 
when  a  lien  on  real  estate,  518, 519, 

47  a,  70, 84.  , 

cf  United  fMee  court,  provisions,  of 

code  as  to  lien  of  judgment 

extended  to,  518  a. 
restitution  on  reversal  of^  713, 642, 

443. 
satisfaction  of,  how  entered,  551  g, 
payment  of,  dues  not  prevent  an 

appeal,  656/  . 
will  not  be  reversed  for  technical 

defects,  356.  701,  709,  685  b. 
actions  on,  regulated,  85,  86,  96. 
actions  on,  in  justices'  courts,  51, 

80  b,  c,  86. 
time  for  commencing  action  on,  96. 
defence  to  action  on,  283/ 
presumption  of  pavment  of^  96  c. 
of  court  of  special  Jurisdiction  how 

pleaded,  3^6. 
book,  deirk  to  keep,  516. 
lien  of,  47  a,  518. 
on  eonfeedon,  51, 55,  722. 
on  counter-claim,  293  d, 
for  amount  admitted  due,  448  b. 


SxOifffaki&at—wnUnued, 
«erf-e>/of,116a  558  4 
stay  €f  proceedinge  on,  action  for, 

131  a, 
debtor,  debts  due  may  be  paid  to 
sheriff,  564. 
proceedings  against,  after  execu- 
tion returned  unsatisfied.  555. 
See,  iSttppfom^nlafy  procflfldwi^ 
debtor  deceased,  proceeding  against 
representatives  of,  5§0. 
execution  against  property  of, 
5226. 
eredUor  deceased,  execution  in  fla- 
vor of,  522/ 
roU,  when  clerk  to  make  up,  516. 
^  ofwhatconstituted,316A;,516^17. 
*  it  is  the  clerk's  and  not  the  at- 
torney's duty  to  make  up,  517a. 
on  submission  of  controversy 

without  action,  718. 
on  conibssion  of  judgment  with- 
out action,  729. 
on  appeals  toconrt  of  appeals,648L 
on  appeal  to  common  pleas,  718. 
amending,  358  e. 
amendment  after,  353 1. 
irregular,  setting  aside,  448  e,  518  b, 

520  a. 
non  obstanU,  488  e. 
standing  as  security,  521  e. 
after  appeal  to  court  of  appeals, 
mc,  642. 
Jmy.    See,  Trial  byjwry,  461. 

objections  to,  how  waived,  465  & 
struck,  465  c. 
charging,  466  d. 
deliberation  ^f.  470/ 
separation  of,  470  A. 
interference  with,  470  i, 
counsel  addressing,  465  e, 
one  of,  mav  be  called  as  a  wit- 
ness, 467  m. 
verdict  of,  472.    See,  Verdiet, 
may  take  out  papers,  470/ 
may  be  polled,  470  I. 
in  county  court  and  court  of  ses- 
sions, how  drawn  and  sum- 
moned, 42. 
for  adjourned  circuit  and  county 
court  and  oyer  and  terminer,35. 
Jnrifldiotlon  of  courts,  generally,  21, 
22,23,24. 
of  court  of  appeals,  25. 
of  supreme  court,  29. 
of  circuit  courts,  30/ 
of  oyer  and  terminer,  80  g* 
of  county  court,  38, 40. 
of  superior  court,  4B,  45. 
of  N.  T.  common  pleas,  48, 4S. 
of  Justices'  courts,  50l 
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courts  acquire,  from  time  of  seryioe 
of  suminons,  or  allowance 
of  provisional  remedy,  177, 
416  a. 
of  courts  continued,  except  as  al- 
tered, 22. 
when  and  how  it  must  be  alleged, 

826. 
demurrer  to  complaint   for   not 

stating,  260  a. 
costs  where  court  has  not,  585. 
JosUca.     See,  (hurts  qf  justice,  Judge^ 
Justice  of  the  peace. 
when,  cannot  act,  57. 
death  of,  697,  699. 
out  of  office,  699. 
fees  to,  for  return,  697. 
JusUoes'  oourtB  cflmo  York  city,  8 
qf  Bufaio,  appeals  from,  689. 
ifdUee^  jurisoiction  of,  88. 
general  provisions  as  to,  88. 
appeal  to  court  of  appeals,  36. 
transcript  of  judgment  of,  84 
transfer  fh)m,  to  common  pleas, 

928. 
appeals  from,  to  common  pleas, 

or  coun^  court,  689. 
when   judgment    of    deemed 
judgment  of  N.   i.  common 
pleas,  84. 
supplementary  proceedings  on 
Judgment  of,  558  d, 
Jnstioes  cf  the  peaee^  courts  eft  existing 
provisions  of  law  as  to,  abol- 
ished, 50,  54  n. 
jurisdiction  of,  50,  54  a,  56  a 

{>rocess  in,  57. 
ong  summons,  57. 

form  of  summons,  57. 

short  summons,  58. 

attachment,  58. 

security,  59. 

warrant,  60. 

service  of  summons,  60. 

return  of  service,  60. 

appearance,  61. 

effect  of  appearance,  61. 

discontinuance  of  action  by  non- 
appearance, 62. 

proceeding  to  call  and  try  ac- 
tion, 62. 

defencumt  appearing  pending 
the  trial,  62. 

defendant  cannot  be  admitted 
to  defend,  after  submis^on  of 
cause,  62. 

adjournment,  62. 

security  on  adjournment,  64. 

adjourning  court,  64. 

answer  of  title  in,  64. 


JustiOM  ef  the  peace,  courts  cf-^oonUm 

ued. 
rules  in,  70. 
pleadings,  70. 

complaint,  70, 72  a. 

demurrer,  70,  78  e. 

answer,  70,  74  a. 

construction,  74  *. 

amendment,  71,  74  k 

verification,  74/ 
variance,  71,  75  d. 
docketing  judgment,  69, 72,  84. 
either  party  may  be  required  to 

exhibit  his  account,  T3. 
offer  to  allow  judgment,  72. 
provisions  of  c(Kle  respecting 

forms    of  action,  parties  to 

actions,    rules   of  evidence, 

times    of    commencing   ao- 
^      tions,  and  service  of  process 

ujpon  corporations,  apply  to, 

plaintiff  required  to  prove  his 
case  in,  75  e. 

plaintiff  not  appearing  after  de- 
fence of  counter^claun,  76  b. 

waiver  of  jury,  76  c.  c 

appearance  on  the  trial,  76. 

justice  required  as  witness,  76  f. 

olijjections  to  juiy,  76  h. 

examination  of  witnesses,  77  d, 

nonsuit,  T7j. 

charging  jury,  78  a. 

deliberation  of  jury,  78  b. 

verdict,  78  d. 

judgment,  79  (i,  84. 

costs  and  fees,  80  i. 

execution,  71, 81  <x 

contempts,  82  d, 

judgment  by  confession  in,  51^ 

rees  to,  for  return  oh  appeal,  697. 

how  to  make  a  retom,  697, 699. 

api>eal  to  court  of  appeals  in  ac- 
tions commenced  before,  26, 
651  d 

provisions  as  to  security  for  costs 
do  not  apply  to,  586  a. 

new  trial  on  appeal  firom,  670  k 
Judgment  of  how  reviewed,  26, 86. 

how  pleaded,  826  0, 281 «. 

transcript  of,  may  be  filed  and 
docketed  with  county  clerk, 
69. 

effect  of  filing  such  transcript,  69. 

when  a  lien  .on  real  estate,  69. 

powers  of  county  court  as  to,  89. 

execution  against  the  person  on, 
529  0. 

action  on,  55. 

action  against,  54  a. 

See,  •TiMttics, 
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Jiistlfioatlon  of  fllaader,  how  pleaded, 
829  a. 
ofbaU,883,852.    See.Baii 
of  sureties,  667, 852.    Hoe.8ureti6$, 
of  arrest,  how  pleaded,  281  e, 
of  sureties  for  costs,  689  >. 
neoesaaiy  in  all  cases,  852. 


oovnty,   first  subdiyisimi  of 

section  80  of  the  code  not  to 

i^ply  to,  40. 
Uipendem  in,  858  a. 
regulation  of  business  at  special 

term  in,  918. 
See,  Seamd  judicial  dittrkL 
Knowdadge,  when  to  be  alleged  in 

pleading,  245  h. 
denial  of,  269  <x 


L. 

Landlord,  defending  ejectment  against 
his  tenant,  is  liable  for  the 
costs,  629/ 
and  tenarUy  effect  of  relation  of,  on 
time  for  commencing  action 
to  recorer  real  propeny,  94. 
admitting  to  defend,  140  h, 
intCTpleader  bjr,  141  e. 
defence  in  action  by,  294  e, 
ImdA,  trespass  on,  proyisions  of  re- 
vised statutes  retained,  581  a, 
885. 
summary  proceedings  to  recover 

possession  of,  40  6^  689  d 
patent  for,  how  proved,  796  d. 
Bee,  Indian  lands^  State  lands.  Real 
property. 
Iaw«   of  other  States  and  govern- 
ments, how  proved,  795. 
inconsistent  with  code  repealed, 
882. 
Xteasehold,  sale  of,  on  execution,  542/ 
Leave  and  license,  defence  of,  281/. 
to  sue,  when  to  be  alleged,  191  b. 
Lagaoiea,  parties  to  actions  U>  recover, 

129  b,  c. 
Legal  and  equitable  relief  may  be  de- 
manded in  the  same  action, 
258  a,  388  6,  884  a,  A:.  828  6. 
Legal  notloea,  time  for  publication  of, 
how  computed,  795. 


Lagatees,  proceedings  by  and  against, 
not  affected  by  the  code,  885. 
See,  Joint  debtors,  de. 
Legtttanacy  of  children,  how  question- 
ed in  actions  for  divorce,  901. 
Lettefs  patent,  action  to  vacate,  804. 
Lettefs  private,  injunction  to  restrain 

publication  of,  403  / 
Lattera,  rogatory,  superior  court  will 

not  issue,  766  g. 
Levy.    See,  Execution. 
LlabOity  created  by  statute,  within  what 

time  to  be  sued  upon,  98. 
Libel,  actions  for,  cannot  be  brought 
in  justices'  courts,  54. 
must   be  brought   within   two 
vear8,98. 
parties  to  action  for,  126  g',  121  e. 
arrest  in  action  for,  864/ 
injunction  to  restrain  publication 

of,  405  e. 
complaint  in  action  for,  225  e,  828, 

d98e,9S2b,e.' 
answer  in  action  for,  829,278  b, 

'  881  rf. 
justification  on  ground  of  truth, 

how  pleaded,  829  a. 
what  are  mitigating  circimistances, 

278  b,  ma. 
mitigating  circumstances,  no  de- 
murrer to,  881  6. 
costs,  581/ 591. 
rule  of  damages  in,  881  g. 
See,  Slander. 
Liberties.    See,  Ja£l  liberties. 
Lloenaa,  answer  of,  281  /,  64  e. 
Lien,  effect  of  order  in  proceedings 
supplementary  to    execution 
as,  562  6. 
by  judgment  on  real  estate,  47   a, 

70,  8^  518, 548  b. 
by  execution  on  personal  proper- 
ty, 586c. 
by   attachment   on   real     estate, 

422^. 
by  referee  for  his  fees,  501  a. 
by  attorney  for  his  fees,  558  i,  582  / 

816^7. 
costs  in  actions  to  enforce,  595  g. 
counter-claim  of,  294  i. 
law,  proceeding  under,  appealable 

to  county  court,  40  b. 
proceeding  under,   witnesses   in, 

746  d. 
provisions  of,  not  repealed  by  the 
code,  885. 
Life  interest,  how  computed,  896,  904. 
Life  tenant  See,  Ihnantfor  Ufe,  Ourt^ 

9y,  Dower. 
Lights,  for  courts,  supervisors  to  fiir- 
nish,87. 
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f,  when  the  court  wffl  n- 
ftrain  the  defendant  from  inta- 
posing  the  defence  of^  448«. 
defence  <%  must  be  set  op  in  an- 

swCT,  9\2S6b. 
revhral  of  debt  barred  by,  101 
statute  of,  of  other  states,  80  Ilk 

of  cotmter-daim,  308  e, 
qfaeUorUy  repeal  of  existing  Umita- 
tions,  88. 
when  action  deemed  commenc- 
ed, 100, 177  a. 
eflbt  of  absence  from  State  on, 

90  b  101a,  b.c 
8ee.  Tkna  for  eoimnencing  ac- 
iims.    Foreign  corporaMont, 
Limited  dlTorce.    See,  Dtwrre. 
X4init»dJiiriBdiotlon,p1eadhig  deter 
mination  d  court  or  officer 
of,  826, 281 «. 
X^mitad  partnenb^  complaint  to 
disUibote  assets  of,285  <{. 
parties  to  actions  by  and  against, 
126  A.  ^        -^ 

Xiqoldateddamagaa,  form  of  sommons 

in  action  to  recover,  157  d. 
Xdqaidate  damagaa,  defendant  may 

offer  to,  784. 
Idm  pendens,  noUee  qf.  when  may  be 
filed,  160. 
what  to  contain,  160. 
m  foreclosure  suits,  160, 162/ 
when  constructive  notice,  161. 
court  may  order  it  to  be  remov- 
ed from  the  files,  161. 
in  Kings  county,  162  6,  858  a. 
to  be  recorded,  laws  1864,  ch.  58. 
Lookport  and  Niagara  Falla  Rail- 
road, Jurisdiction  of  county 
court  as  to,  40  & 
Long  aocoont,  what  is  a,  492  e,  d,  e,/. 
Long  sommons,  57. 
Lost  paper,  &o,  place  of,  how  sup- 
plied, 7W. 
Lost  bond,  complahit  on,  208  e. 

noU,  211  K 
LunaoT.    See,  Oommiation  of  Lunacy. 
Lunatic,  county  court  has  Jurisdiction 
of  the  person  and  estate  of,  89. 
action  against,  118/ 
Judicially  declared  such,    cannot 
be  sued  except  by  leave  of  the 
court,  165  (J. 
service  of  summons  on,  165  <;,  <2. 
discOiarge  of,  from  arrest,  878  d. 
custody  and  disposition  of  estate  of, 
provision  of  revised  statutes  as 
to,  not  affected  by  the  code,885. 
a>iiM?>ta^<?f,paymentofco8t8by,896. 
actions  by  and  against,  165  c,  118/. 
confeesion  of  ludgment  by,  728, 
See,  (hmmisnan  of  Lunacy. 


M. 

IMl  service  of  P«pen^.  78^  T^- 

time  of  service  by,  790. 

party  to  whom  paper  sent  takes 
the  nA  of  the  feilure  of  the, 
789  a. 

sheriff  may  return  process  by,  588e. 
BfaUoloiis    prosecutioa,    comfrfatnt 
tor,  228  c 

defences  in  action  for,  297  b, 

action  for,  cannot  be  broog^  in 
Justices*  courts,  54. 

costa  in  actions  tor,  581  J.  591. 

loioos  Umptim,  costa  m  actieo 

for,  585. 
Managing  agent  of  a  eoiyoraiioti,^ibo 
is,  164  6. 
service  <^  summons  on,  164  e. 
ma,  proceedings  on,  not  af- 
fected by  tlM  moomd  part  of 
the  code,  884. 

on  return  to,  rule  to  plead  may  be 
entered,  877. 

appeal  fix>m  orderf<v,666  A,  687  a, 
679  A,  884  <;. 

verdict  on,  478  d. 

relator  may  be  a  witness,  746  K 

code  not  to  applyto,  884. 

sections  169  to  177  oC  code  relat- 
ing to  amendmenta  i4)plied 
to,  884. 

costa  in,  877  A. 
Manitet  ii^natioa^  new  trial  injiu- 
tic/s  court  to  prevent,  709  & 
Hanafaotniing    oompaniaa^    action 
against,  parties  to,  118  «. 

in  Herkimer  county  ,2i41  d. 
BCarine  ooort,  of  New  Yjaxk  dty,  83. 

action  on  Judgment  (^,  96  a. 

Judgment  of,  may  be  reviewed  in 
New  York  common  pleas,  47, 
688,692  a. 

may  issue  commission,  758  e. 

execution  against  the  person  on 
judgment  of,  529  c,  e. 

Jurisdiction  of,  581/ 

costo  on  appeal  in,  7l6  e. 

regularity  of  Judgment  of,  will  not 
be  reviewed  by  New  York 
common  pleas  on  motion, 
688  a,  693/. 

appeal  to  court  of  appeals  in  ac- 
tion commenced  m,  26. 

supreme  court  rules  apply  to,  834  ft 
Marriage,  breach  of  promise  of,  form 
of  summons  in  action  for,  158d 
arrest  in  action  for,  868. 
compldnt  for,  229  a. 

female  cannot  be  arrested  in  action 
for  breach  of  promise  of,  866  d. 
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not  to  abate  action,  183. 
action  to  declare  Toid,  897. 
See,Diwrce. 
Married  waman,  parties  to  actipn  by 
and  against,  121. 
costs  against,  685  d. 
need  not  prosecute  or  defend  by 

gnardian  or  next  friend,  131. 
complaint  to  charge  separate  es- 
tate of,  329/ 
domidl  of,  145  d 
complaint  by,  281  e. 
answer  l)y,  257  a,  128  a,  281  A. 
6oiife88ion  of  Judgment  by,  728. 
when  she  may  be  a  witness  to  con- 
tradict her  hnsband,  508  «,  744/ 
cannot  appoint  an  attorney,  128  a. 
action  to  diarge  separate  estate  of, 

56,500. 
atatnte  of  limitation  does  not  ran 

against,  95, 102. 
assignment  by,  109  b,  6. 
Judgment  agiOnst,  506, 512  ff,  518. 
execution  agahist.  528  g,  526, 527  b. 

the  person  of,  529  a. 
levy  on  jwoperty  of,  for  debt  of 

husband,  587^,  e. 

supplementary  iNX)oeedingB  against, 

558^. 

Blatsrial  allegatioii,  what  is,  8876. 

if  not  denied,  deemed  admitted, 

887. 

BCaterial  ▼arianoe,  what  is,  889,  840. 

Ma  jor,ite.,  qf  New  Tork^  appeal  by. 

from'  marine  court  or  Justices' 

judgment,  692  a. 

actions  against,  28  ^,  45  a. 

alleuzations  in  complaint  against, 

costs  against,  581  e. 

See,   Municipal  corporation,  CUy 

aulhorihet. 

Mmjor'u  oooit,  proceedings  in,  may 

be  transferred  to  county  court, 

41/45. 

Jurisdiction  of,  45. 

power  of,  to  order  production  of 

documents,  786  c. 
appeal  from,  o  supreme  court,  670. 
Meohanics*.  Hen  law.     See,  Lien  Law. 
Hen,  complaint  to  foreclose,  219  c. 
examination  of  witness  to  sus- 
tain. 746  d, 
app^  from  Justices' Judgment 
mprooeedings on,  40 ^, 689 6, 

Mercantile  factor,  trustee  of  express 
trust,  119  b. 

'  of  right  to  prosecute  crimin< 
ally,  dvU  action  is  not,  10. 


Meiifai,  affidavit  of,  when  necessary, 
461,860. 
requisites  of,  462  e. 
service  and  nliuff  of,  468  a.  6. 
order  Involving,  wnnt  is,  684  d, 
Mecne  profits.   See,  BjedmevU.  825. 
Metropolitan  police  act,  when  par- 
ties holding  office  tmder,  can* 
not  be  arrested,  861  a. 
when  parties  holding  office  un- 
der,  cannot  be   subpoenaed. 
756/ 
_  I  to  mtneeeeey  578  a. 
Miniater  of  the  Gospel,  not  allowed 
to  testify  to  certain  matters, 
755  a. 
Bflnor,  service  of  summons  on,  168. 

See,  IftfarU. 
MIniitee,  special  verdict  or  finding  to 
be  entered  on,  472. 
verdict  to  be  entered  on,  476. 
motion  for  new  trial  founded  on. 

476. 
ef  judgment,  when  cannot  be  set* 

Wed  ea  parte,  filfi  e. 
entry  on,  of  filing  mortgage  with 
the  clerk,  891, 
Bfi^oinder  ofpartie$,  remedy  for,181  d 
""  nomer,  in  summons,  155  d. 
See,  Fieliiioue  name, 

aocietiesk  sale  or  lease  of 
real  property  of,  29  c. 
Mistake,  the  court  may  at  any  time 
order  an  amendment  by  cor- 
recting a  mistake  in  the  name 
of  a  party,  or  a  mistake  in 
any  other  respect,  855. 
court  may  relieve  a  party  from  a 
Judflnnent  order,  or  other  pro- 
ceeding taken  against  nim 
through  his  mistake,  inadvert- 
ence, surprise,  or  excusable 
neglect,  856,  855,    701,    709, 

of  officer  of  the  court,  party,  when 
not  to  suflTer  by,  840  b. 

See,  Amendment,  Variance, 
Bffitigating  clrctunatances,  pleading, 
278  b. 

what  are,  880  a,  278  6. 

cannot  be  demurred  to,  881  e. 
Moneyed  corporationa,  time  of  limi- 
tation not  applicable  to  actions 
against,  108. 

injunction  to  restrain  misapplica- 
tion of  ftmds  by,  408  g. 

e£G9ct  of  code  on  proceedings  to  • 
dissolve,  conslaered,  886. 
Monefya,  order  for  payment  of,  896. 

of  infanJU.  when  to  be  pdd  to 
guardian,  888. 
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Moaeys — continue. 

brmght  into  court,  to  whom  pud, 

894. 
account  of,  how  kept,  895. 
of  unknown  owners,  proceedings 

on  claim  of,  905. 
had  and  receiyed,  complaint  for, 

232  a. 
lent,  complaint  for,  233  d, 
paid,  complaint  for,  234  b. 
See,  Surplus  moneys. 
Mortgasle.    See,  ForecUmure,  Satufac- 

Hon. 
parties  to  action  to  set  attde,  129/. 
eassSy  court  need  not  be  fhrnished 

with  copy  pleadings  in,  when 

plaintiff's  right  not  ccmtested, 

counter-claim  in,  295  a. 

receiver  in,  437  d,  888  i». 

reference  to  report  amount  due  in, 
883.  885  A;. 

absent  defendants  and  infiints  in, 
883. 

application  for  judgment  in,  to  be 
at  special  term,  888. 

referee's  report  to  be  confirmed 
before  judgment  entered  on, 
888. 

proof  of  filing  notice  of  Us  pendens 
in,  883. 

Judgment  for  sale  in,  883,  889. 

appeal  from  judgment  for  sale  of 
mortgaged  premises,  666. 

surplus  on  sale  of,  to  be  deposited, 
889,894. 

how  surplus  moneys  obtained  out 
of  court,  889, 892. 

mortgage  must  be  recorded  before 
deS  executed,  891. 

derk  to  enter  in  minutes  the  fil- 
ing the  mortgage,  892. 

sheriff  to  sell  in  parcels,  unless 
otherwise  ordered  by  the 
court,  891. 

notice  of  sale,  how  to  be  publish- 
ed, 894. 

staying  sale,  894. 

setting  aside  sale,  887  e. 

by  railroad  company^  complaint 
upon,  240/. 

See,  forechmire. 
Mortgage  creditonm  right  of,  to  re- 
deem from  sale  on  execution, 
544  d. 
.  Mortgaged  ohatteli,  levy  upon,  on  ex- 
ecution, 536/ 
Motion  and  order^  TTO. 

defined,  778,  779  b. 

application  under  section  228  is 
not,  409  A. 


Biotion— 09iKiiMMd, 

to  be  on  notice  or  order  to  show 

cause,  772  ^  868. 
when  must  be  made  to  the  court, 

772  c. 
to  set  aside  for  irregularity,  772/ 
one  in  several  actions,  773  e. 
papers     to    be    legibly  written, 

773  d. 
to  be  filed,  774  a,  687  c,  861. 

all  objections  to  be  comprised  in 
one  motion,  778,  e, 

death  of  party  pending,  773 1 . 

or^  upon,  concludes  only  par- 
ties and  privies,  773/. 

ordw  upon  landing  until  set  aside, 
773 ifc. 

stay  of  proceedings  pending,  773 1 

denying  motion  for  psatj  refusing 
tobe  examined  oraUy,  776  c 

commission  to  examine  witnesses 
on,  757  g. 

to  be  heard  on  pleadings,  776/ 

right  to  begin  on,  776  A. 

objecting  to  complaint  cm,  776  i 

impeacmng  a  deponent  on,  776/ 

to  be  for  first  day  <^  term,  773/ 


grounds  of,  to  be  stated,  773  g. 
ootmtermand  of  notice  of,  778  A. 
order  on  by  de&ult,  773  m,  868. 
preliminary  objection  to,  774  b. 
affidavits  on,  774  c. 
deposition  on,  44  note^  746  «,  757  p, 

779.    * 
amendment  on,  351  e,  392  6. 
extent  of  relief  on,  774  d. 
amending  moving  papers,  893  6, 

774^. 
renewal  of,  386  d,  449  i,  775  a. 
decision  on,  Is  an  order,  772  a, 
within  what  district  to  be  made, 

778,  779/  780. 
preference  of  certain,  778»  910. 
m  actions  arising  in  Erie  county. 

7806. 
Orleans  county,  780  c. 
First  district,  780  d,  36,  772  0, 

910. 
in  superior  court,  44  note^  TTI  h. 
in    New   York   common   pleas, 

44  91^. 
how  noticed,  and  defiuilts  thereon, 

870, 876, 781. 
enumerated,  869. 
non-enumerated,  869. 
reference  on,  44  note,  746  e,  757^, 

779. 
papers  to  be  fbmished  on,  870, 871. 
to  dismiss  appeal,  675  k, 
for  discovery,  855. 
contested,  869. 
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MotAoa—eofUinusd. 

for  new  trial,  476, 477, 478  a, 

for  judgment  at  general  term.  482. 

to  have  cause  hcird  in  an  amoin- 
ing  county,  by  reason  of  the 
•  relationsmp   of  the    justice, 

te.,  80  a, 

to  strike  out  irrelevant  or  redun- 
dant matter  or  to  make  plead- 
ing definite  and  certain,  877. 

to  vacate  or  modify  provisional 
remedy  to  have  a  preference, 
778. 

transfer  of,  782, 36, 44  note. 

points  on,  875. 

queBti<msof  fitct  arising  on,  mav 
be  referred,  44  nate^  757^,  779, 
776  6, 489,  498  «. 

in  court  of  appjsals,  844. 

in  lieu  of  appeal,  687  h,  651/. 

eottion^  allowed  in  discretion  of 
the  court  620. 
when  allowed,  620  a,    776   A;, 

mi 

oraer  should  determine  amount 

of,  621  e. 
where  order  by  de&ult,  621  h. 
how  collected,  621/ 
order  allowing  or  denying  not 
reviewable,  680  r. 
Mtmioipal  oorporatioiii,  costs  in  ac- 
tion against,  591  b, 
security  on  appc^l^  687  e, 
iiyunction  a^amst,  402  o,  802/  k, 
Munioipal  ordmanoe,  a]l^;ation   of 
violation  of,  328/. 


N. 


Nama^  change  of,  pending  an  action, 

849  6. 

to  be  endorsed  on  papers,  858. 

to  be  stated  in  pleadings,  828  e. 

fietiiioiu,  when  party  may  be  sued 


by,  857. 
mistake 


ke  as  to,  186  6. 
of  court  in  summons,  154  b. 

complaint,  185  a. 
of  parties  in  the  complaint^  186  e. 
Naturaliaation  of  aliens,  jurisdiction 

of  county  court  ss  to,  40  6. 
Ne-eaceat,  when  it  may  issue,  362  e. 
Nee^eot,  Qpurt  may  relieve  from  judg- 
ment taken  through,  355,  701, 
709,6856. 
NegUgenoe^  parties  to  actiims  for  in- 
juivby,  129i. 
complaint  for  h^ury  by,  224  «. 


Negligence — (xmtinued.  . 
how  alleged,  246/. 
assignment  of  claim  of  damages 
for,  109  n,  110^,  A. 
New  aotion,  what  is,  720  a,  637  ^. 
New  assignment,  not  allowable  under 
present  practice,  302  d,  845  a. 
New  matter,  defined,  275  d, 
must  be  pleaded,  276  b. 
in  confession  and  avoidance,  276  e» 
New  pronoise,  to  take  case  out  of  lim- 
itation, 104. 
New  trial,  motion  for,  476,  477, 478  a. 
where  to  be  heard,  477. 
is  a  proceeding  distinct  from  ap- 
peal, 478  a. 
on  feigned  issue,  479  k. 
for  newly-discovered  evidence, 

479  m. 
for  verdict  against  evidence,479 1 
excluding  evidence,  479  n. 
want  of  evidence,  479  o. 
surprise,  480  (^ 
charge  of  judge,  480  d. 
for  misdirection,  480  a. 
aduAtting  improper   evidence, 

480  b. 
for  excessive  damages,  480  «. 
for  inadequate  damages,  480/ 
for  perverse  verdict,  480  g. 
in  penal  action,  480  h. 
in  equity  cases,  480  i 
on  payment  of  costs,  607  e. 
when  granted,  480  A;,  644  ^  642, 

677  m. 

•on  appeal  from  judgment,  642, 701. 

on  appeal  from  city  court  of  Brook- 
lyn, 670^. 

on  appeal  from  justices  of  the 
peace,  670  A. 

after  trial  by  referees,  501  g. 

county  court  may  grant,  40,  689. 

costs  on  motion  for,  480  ^,  602  «. 

costs  on  appeal  from  order,  481  g. 

may  be  allowed  on  appeal  ih)m  a 
judgment  in  a  justice's  court, 
689,  690  a,  6,  700,  701,  702, 
716,  709. 

appeals  to  court  of  appeals  from 
orders  granting,   25,   650  g, 
712  a. 
general  term  from  orders  grant- 
ing or  refusing,  679, 685  b. 

examination  of  paries  on,  747  e. 

in  ejectment,  825  e. 

in  divorce  cases,  862. 

evidence  on,  480  s, 
motion  for,  481  e. 
New  Tork  city,  common  pleas  and 
superior  court  of,  48. 

charter,  how  proved,  795  e. 
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If ew  Tork  city— iJonUnuecL 
costs  in  actions  against,  681  e. 
service  of  sommons  on,  164  a, 
setting  aside  judgments  against, 

450  ft,  683  g. 
execution  against,  622  a. 
See,  Ftrst  judicial  district^  Charter^ 
Dist/rict  courts  Mayer  of  Nwi\ 
Tork^  Streets  f  Superior  court. 


Kevr  Tork  ooimty,  euperviaors,  ser- 
vice of  summons  on,  164  b. 
New  Tork  common  pleas. 

See,  Common  pkas. 
New  York,  mperior  court  cf. 

See,  mperior  court. 
Next  drcait,  what  is  meant  by,  869  b. 
Next  friend  for  married  tooman^  not 

necessary,  121. 
Next  ofkiUy  who  are,  188  g. 
Noo-ennmerated  motions,  what  are, 
and  where  to  be  heard,  869, 
870. 
hearing  of,  876. 
See,  Motions. 
Non-imprisonment  act;  warrant  may 
issue  under,  662  b. 
not  affected  by  code,  860. 
Non-joinder  of  parties,  282  a. 

See,  Forties. 
Non-repair  of  premises,  action  for  in- 

iuiy  by,  224/ 
Non-resideut  who  is,  864^. 

debtor,  jurisdiction  of  county  court 

as  to,  89. 
service  of  summons  on,  by  publi- 
cation, 168. 
attachment   against,  46  b,  417  c, 

416  b. 
may  issue  an  attachment,  417  c. 
arrest  of,  363. 
security  for  costs  in   actions  by, 

service  of  papers  on,  791. 

has  benefit  of  exemption  law,  650  ?l 

may  be  compelled  to  convey  the 

title  to  property  out  of  the 

state,  568  d 
attorneys,  860,  792. 
See,  Attachment. 
Nonsuit,  plaintiff  may  submit  to,  or 

may  be  nonsuited  on  trial  be 

fore  referees,  861. 
for  insufficiency  of  complaint,465^ 
has  no  right  to  submit  to,  after  the 

jury  nave  retired  to  consider 

their  verdict,  861. 
in  what  cases,  467  n. 
effect  of,  468  e. 
on  inquest,  468  h. 
injustice's  court,  77/ 
See,  Dismissal  qf  eoniplaint. 


Note  of  issue,  party  giving  notice  <tf 
trial  to  mmish,  467. 
requisites  of,  and  when  to  be 

nimished,  457, 460  a. 
in  superior  court,  917. 
duty  of  derk  on  receipi  of,  4Syk 
for  general  term,  871. 
notice  of  argument  in  pkoe  of^ 
I  in  court  of  appeals,  847. 

Notes.    See,  BiUs  and  notes, 

surrender  of  on  the  trial,  222  d. 
Notloe,  to  be  in  writine,  787. 

of  non-acceptance,  £c.,  of  bUl  or 

note,  defence  of,  278  e. 
publication  of,  how  proved,  795  a. 
service  of,  787. 
personal  or  as  prescribed,  788. 
by  maU,  789,  7§B,  790. 
irregularity  ip,  how  waived,789  g, 
when  not  required,  790. 
on  party  out  of  the  State,  791. 
to  bring  party  into  contempt,799. 
where  party  appears  by  attorney, 

790.  ^ 

proof  of,  787/. 
of  motion  generaUy,  length  of,  781, 
876,870. 
countermand  of,  778  A. 
of  judgmoit,  646  b. 
of jud^ent  of  affirmance,  or  rev^- 
sal  by  de&ult,  when  neoenuy, 
844. 
of  appearance  or  retainer,  to  be 

deemed  an  appearance,  858. 
of  bail,  imports  notice  of  retainer, 

854  6. 
of  trial,  457. 
at   aicljoumed    circuit,    county 
court,  or  oyer  and  terminer, 
36. 
before  referee,  497  e. 
where  two  actions  between  the 

same  parties,  459  e. 
should  state  intention  to  take  in- 
quest, 860. 
fihould  state  intention  to  take  as 

sessment  of  damages,  469  e. 
and  for  aflkmative  relief  to  de 

fendant,  459  e. 
insufficient,  will  render  verdici 

irregular,  4P9/. 
either  party  giving,  may  bring 

issue  to  trial.  461. 
of  argument  of  appeal  to  genera) 

term,  675*. 
of  aimunent  in  court  of  appeals, 

of  acUusting  costs,  618. 

of  settling  the  form  of  tiie  Judg- 
ment, wlien  it  must  be  aven, 
616  c. 
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HfoHoe^-coniimted. 

of  sale  of  real  estate  on  execution, 

requisites  of;  540/ 
of  no  personal  claim,  160.     Bee 
BBrscmal  daim, 
.  otUspendtna,  160,  853.    See,  Lis 
pendens, 

qf  appeal,  640  a,  690.     See,  Appeal 

iMtU  publication  of,  795. 

ai  clum  of  surplus  money,  892. 

See,  CknuiructiM  notice. 

Huiflanoe,    injunction    to    restrain, 

408  A. 

writ  of,  abolished,  and  action 

substituted,  818. 
parties  to  action  to  restrain  con- 
tinuance of,  126. 
Kulllty,  a  pleading  cannot  be  treated 
as  a,  256/ 806  ^,857. 
qf  marriage,  not 'to  be  declared  by 

default,  902. 
order,  when  not  to  be  treated  as  a, 
781  c 

Nano  pro  tunc,  judgment,  515  /,  644 
A,678d. 
leave  to  sue,  86  e. 
exceptions,  487  d. 
amending  return,  584  d. 
If  umbering  causes  of  action  or  defence, 
856 
fblioB,  867. 
Humber  of  counsel  to  be  heard,  878. 


Oaths,  referees  may  administer,  798. 
Object  of  action,  notice  of,  160,  853. 
OcoupantB  of  State  lands,  removal  of, 
witmn  jurisdiction  of  county 
court,  39. 
Occupation,  when    deemed    to    be 
under  legal  title,  93. 
under  written  instrument,  93. 
Offer  of  defendant  to  compromise  the 
whole  or  part  of  the  action,  de- 
fehdant  may  before  trial  or 
verdict  offer  to  allow  judg 
ment  for  a  certain  sum  and 
costs,  72.  714. 
in  what  actions,  732  a. 
fbrm,  732  b. 

when  it  may  be  served,  782  d. 
amendment  by  plaintiff,  effect 

in,  732  e. 
by  joint  debtors,  732/,  g. 
by  partners,  733  a. 
■oo^tance  of  offer,  781. 


Otter,  dtc.,  to  cmnpronme--eoniimimL 
when  offer  deemed  withdrawn, 

732. 
effect  of  offer  if  plaintiff  do  not 
recover    a.  more     fiivorable 
judgment,  732. 
to  liquidate  the  damages,  734. 
effect  of  such  offer,  734. 
effect  of  acceptance  or  refusal 

of  such  offer,  734. 
what  is  a  more  &vorable  judg- 
ment, 733  b. 
costs  after,  733  d. 
entry  of  judgment,  734  b. 
cf  respondent,  to  correct  judgment 
appealed  from,  714. 
Office^  action  for  usurping,  804. 
Officer  ofoorporaUon  or  banking  assod- 
aJtion,  when  liable  to  arrest,  363. 
€f  court,  mistake  of,  not  to  preju- 
dice party,  340  b. 
to  act  as  guardian,  880. 
to  require  sureties  to  justify,  862. 
how  compelled  to  return  pro- 
cess, 852. 
clerk  and  chamberlain  are,  567  g. 
See,  PwMc  officer,  Ofloial  bond. 
Official  bonds,  of  sheriffs,  surrogates, 
and   other  officers,  pn^eed- 
in^  on,  not  affocted  by  the 
code,  835. 

Official  capacity,  what  officers  may 
sue  in,  117  b. 
parties  to  actioii  in,  107  a. 
Omission,  court  may  supply,  356:  See, 

Mistake. 
Opening  judgment  by  defiftult,  448  «, 
678  A,  168, 178  e. 
review   of  order   on  motion  to 

open  default,  682  u,  681/  a. 
judgments  against  New  York  city, 
450  b,  682  q. 
Oral  examination  on  motion,  746  c, 

1^1  a,  11% 
Order,  definition  of.  772. 

review  of,  on  appeal  from  judg- 
ment, 642. 
concludes  only  parties  or  privies, 

773  J. 
binding,  until  set  aside,  773  k. 
at   chambers  after  order  of  the 

court,  775  e. 
benefit  of,  how  lost,  851. 
time  for  complying  with,  878. 
distinction   between,    and   judg- 
ment, 453  (2,  772  a. 
conditional  order,  774  b. 
in  superior  court,  777  h,  918. 
by  default,  773  m. 
made  out  of  court,  how  vacated 
.   or  modified,  688. 
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Ord&i^-eorUinued, 

after  order  of  ooort,  h  irregular, 

775  c. 
entitliDg,  775  d. 
entry  of;  775  e,  684  a,  637, 91L 
service  of,  777/ 
to  what  time  it  relates,  776  a, 
void  order,  776  b. 
out  of  court,  778. 
staying  proceedings,  778, 780  0, 878. 
copy  f^davit  to  be  served  with, 

783,  784  a,  858. 
by  county  judge,  778,  788,  782. 
Bee,  GcurUyjudae, 
must  be  entered,  before  appealed 

from,  684  a,  775  e, 
at  chambers,  review  of,  in  common 

pleas,  938. 
on  petition,  to  refer  to  petition, 

878. 
on  petition  may  be  enrolled  or 

docketed,  878. 
on  banks  for  payment  of  money, 

895. 
appointing  guardian,  881. 
to  show  cause,  409,  781. 
in  second  district,  918. 
motions,  to  be  on,  or  on  notice, 

781,  868. 
appeal  from,  25,  777  g. 
m  superior  court,  777  A. 
in  common  pleas,  923. 
See,  Conditional  order,  Final  order, 

Intermediate  order. 
Ordinary    prooeedings,   provisional 

remedies  are  not,  790  e. 
Origlna],  when  copy  may  be  used  in- 
stead of,  794. 
Prleans  coiiiity,  motions  in  actions 

pending  in,  780  c. 
Orphan  asylum,  sale  or  lease  of  real 

property  of,  29  e. 
Owner,  538  d,  208  a. 

a  conclusion  of  law,  195  2, 196  p. 
allegation  that  plaintiff  is,  208  a. 
of  boats,  ftessels,  or  stages,  actions 

against,  who  may  be  made 

parties  to,  118  a. 
Oyer  and  Terminer,  existing  provis- 
ions of  law  as  to  terms  of,  re- 
pealed, 29. 
jurisdiction  of,  80  g. 
extraordinary,  84 
may  be  adjourned,  85. 
juries  may  be  drawn  for  adjourned 

court,  85. 
causes  may  be  noticed  for  trial  at 

adjourned  court,  35. 
inability  of  judge  to  preside  at,  36. 
looms  for  holding,  37. 


Papers,  service  of,  how  made,  788. 
by  mail,  788,  789. 

irregularity  in  service   of,  how 
waived,  789  g, 

when  not  requir^  to  be  served  on 
defendant,  790. 

on  party  out  of  the  State,  791. 

where  party  appears  by  attorney^ 
to  be  on  the  attorney,  791. 

to  bring  party  into  contempt,  71^. 

lost  or  tnihheld,  how  place  of  sap- 
plied,  794 

to  be  filed.  792,  851. 

transfer  of,  on  change  of  place  of 
trial,  851. 

attorney  to  endorse  his  name  and 
refiddence  on,  853. 

to  be  furnished  the  court,  on  mo- 
tions, 870. 
on  appeal,  871. 

to  be  furnished  on  appeal  to  the 
court  of  appeals,  667  d,  848. 

to  be  printed,  871,  841. 

to  be  marked  by  folios,  and  l^bly 
written,  857. 

production  of,  on  subpcsna  duees^ 
747  a. 

See,  Discovery. 
Parol  argeement    See,  AgnemenL 
Part  of  daim,  order  to  satisfy,  482,. 
439*. 

pojfmeni,  answer  of,  284  b. 
Partial  defence,  wh^  allowed,  277  «. 

See,  Mitigating  dreumstanees. 
ParticularB.    See,  BiU  of  particulars. 
Parties  to  actions,  who  are,  105, 144 
<;,  746  a. 

guardians  ad  Utem^  are  not,  105  e. 

provisions  as  to,  applied  to  Jos- 
tices'  courts,  72. 

how  designated,  85. 

in  complaint,  186  e. 

provisions  as  to,  1(KS. 

party  in  interest  to  sue,  105. 

rule   in   equity   as   to,  adopted^ 
106  a. 

by  assignees,  115. 

by  admmlstrators,  116. 

by  executors,  116. 

by  trustees  of  express  trosi,  116^ 
119  b. 

by  and  against  public  officers,  117  6. 

by   and  i^inst  private  partner- 
ships, 117  d. 
carriers,  118  a. 

by  beard  of  education,  118  c 

by  and  a^Ainst  persons  nol  in  be^ 
ing,  120  A. 


Digitized  by 


Google 


itoihe 


INDl 


87T 


Parties  to  aqtfona    emUirmd. 

by  the  Unftf^d  $|jate8,  Ml  a, 

on  l^nd'df  to"^  sdpeHtatendenta, 
nib. 

by  trustees  of  religions  societies. 
121  e,  117  d 

by  pAHies  authorized  by  statute  to 
sue,  116. 

against  owners  of  vessels,  boats,  or 
stages,  118  a. 

by  toa  against  joint-stock  com- 
ponies,  117  d 

to  recover  comp^sation  for  caus- 
ing death  by  wrongfhl  act, 
118  d 

by  banking  association,  118  b. 

on  bond  taken  in  the  name  of  the 
people,  116  e. 

on  note  nven  to  executor  for  debt 
of  his  testator,  127  fl'. 

on  administration  bond,  11^  c 

on  constable's  bond,  117  & 

on  covenant,  119  a. 

for  penalties,  120  b. 

by  and  against  boards  of  health, 
120  c. 

by  Seneca  nation  of  Indians, 
120d 

by  a  republic,  120/ 

by  ofllcer  of  fore^^  government, 
120  p. 

by  receivers  and  sheriff,  120  e. 

by  N.  Y  fire  companies,  117  d 

by  and  against  lin^ted  partner- 
ships, 117  d 

against   shareholders  and  stock- 

'  Tiolders  m  dissolved  compa- 
ni<i8  for  manufacturing  pur- 
poses, 118  e. 

by  member  of  unincorporated  as- 
sociation, 117  d 

by  one  on  behalf  of  h^nself  and 
others,  having  a  common  in- 
terest, m,  mr. 

on  bills  and  notes,  &c.,  188. 

by  and  against  idiots  or  lunatics, 

118/ 
town  and  country  officers,  117  b, 
habitual  drunkards,  118 /. 
i  common  informers,  120  o. 

under  act  relatlnj?  to  polt  wardens 

and  pilots,  120  b. 
by  auctioneers,  119  b. 
by  mercantile  mctors,  119  b. 
fbr  injunction    to    restrain    the 

continuance  of  a    nuisance, 

108  «. 
to  set  aside  mortgage  as  nsorious, 

129/  ■ 

to   foreclose  a  mortgage,  180  d, 

8»a. 


Parties  to  actions-^Mi^^mMd 

by  and  against  husband  and  wlft, 
Iti: 

Slaintiff,  126. 
efendant,  127. 
for  slander,  180  i. 
for  partition,  811  d,  815  i, 
where  iniknt  apurty,  128. 
of  ejectment,  820  e,  i. 
in  creditors'  suit,  128  d 
infant  joint  contractor  most  be, 

129  A. 
who  to  be  johied  as,  126, 127,  181. 
on  bills  and  notes,  188. 
death  of,  pendente  Ute,  188,  134, 

500  j,  ifc,  515/ 144  (J,  802, 816  «, 

/,^,870,824m,825^860<j. 
marriage  of,  pendente  hte^  188. 
transfer  of  interest  of,  188 
court  may  determine  controversy 

between,  189. 
when  they  may  interplead,  189. 
•    demurrer  for  defect  of,  257. 260  e, 
amendment  as  to,  848  ^|851 «,/ 
when  others  may  be  ordi^red  to  be 

brought  in,  139. 
examination  of,  as  witnesses,  744. 
when  allowed  witnesses'  fe^  617/ 

744  d 
service  of  notices  and  papers  on^ 

788. 
not  to  suffer  by  delay  of  court. 

840  6. 
mistake  of  officers  of  the  court. 

8406. 
judgment  against  one  of  several, 

506, 507  a. 
attorney  to  disclose  residence  of« 

106d  0 

See,  Birty,  YenfMbUm,  Death.      ^ 

Parties  to  appeal,  how  designated, 

689. 
Partition,  provisions  of  revised  stat-. 
'    '      utes  apply  to  action  for.  810. 
county  court  has  iurisdiction  in 

action  for,  89,  40  a. 
section  178   of  code  applies  to» 

349  a. 
must  be  by  action 

811a. 
suit  is  in  rem^  810  e. 
In  what  cases,  810  d,  898. 
place  of  trial  of,  148. 
of  part  of  premises,  811  e, 
parties  to,  811  d 
bringing  in  new  parties  by  amend* 

ment,  815  i 
by  infiint  plaintiff,  811/ 
where  there  are  "  unknown  own- 
'      er8,*'813o. 
complaint  for,  812  b. 
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notice  of  pendency  of  action,  813  e, 
in&aiifeme  eowrt  defendant,  812  d, 
infimt  or  idiot  defendant,  guardian 
for,  134,  779  <J,  812  «. 

defence  ofnon  ienent  iimmuiy  813  «. 

defence  of  action  pending,  813/ 

where  defendant  doee  not  answer, 
813^. 

adyertiaing  for  liens,  813  h. 

court  will  not  try  disputed  title  in, 
814  a. 

contesting  validity  of  devise  in, 
814  6. 

allowance   for   improvements   or 
ijojury,  814  c. 

contingent  interest  of  person  not 
in  ease,  814  d, 

and  9alef  when  decreed,  814  d,  898. 

judgment  814/. 

new  triiJ,  814^'. 

manner  of  sale,  814  k. 

notice  of  sale,  815  a, 

sheriff  to  account  for  proceeds  of 
•     sale,  815  c. 

death  of  pluntiff,  eflfect  of,  815  e, 
defendant,  e£fect  of,  815  g, 

disdiarging  purchaser,  resale,  815/ 

p(rocee<u  of  sale  to  be  brought  into 
court,  816  a. 

inchoate  right  of  dower,  how  pro- 
vided for,  816  b, 

amendments,  816  e. 

plaintiff  to  prosecute  with  reason- 
able diligence,  816  d. 

value  of  indioate  tenancy  by  the 
curtesy,  816  0. 
^     costs,  816/ 

attorney's  lien  on  Judgment,  816  g. 

reference  as  to  title,  898. 
'    reference  as  to  sale,  898. 

Btaymg  sale,  894. 

examination  of  witnesses  in,  754/ 

€f  penonaiprop&rti/, 

Partner,  cannot  arrest  his  co-partner, 
878  a. 
assignment  by,  109  d,  112  o. 
joinder  of,  126^180  5. 
complaint  by  and  against,  285  a. 
amending    pleadings   in   actions 

against,  844  e. 
liable  for  fraud  of  co-partner,  871. 
confession  of  Judgment  hy\  728.. 
offer  of  compromise  by,  '338  a. 
Partnerships  discontinuance  of,  action 
for  settlement   of  affidrs  of, 
eSBc 
propertv,  attachment  agah[ist,416  6,«. 
receiver  to  protect,  487  i. 
reference  in  suits  as  to,  487  A.     j 


^mrtomwbip'^cmUnved 

actions  by,  silent  partner  to  Join, 
182^126^ 

amending   jdeadmgs   in  actioBS 
against,  344  0. 

UmitM,  parties  to  actions,  126  A. 

complaint,  285  d. 

parties  to  actions  by  and  against, 
12617,  180*. 

complaint  on  note  signed  in  name 
of,  209  *. 

confession  of  judgment  for,  788. 

ofl^  of  compromise  by,  738  a. 

See,  Joint  stock  oompang. 
Party,  a  person  not  served  with  pcocest 
18  not,  106  a. 

guardian  ad  litem  is  not,  105  «• 

stockholder  in  corporaticm  18,106/ 

to  action  of  ejectment,  106. 

attendance  of,  in  supi^ementary 
proceedings,  568. 

attending  as  a  witness  entiUed  to 
fees,  744  d,  617/ 

attttidance  as  a  witnesti,  how  com- 
pelled, 740,  749  a. 

aggneved,  who  is,  639  d. 

appealing,  who  is,  646  a. 

in  intensty  acticm  to  be  in  name  o( 
105. 
who  is  party  in  interest  107  b, 
denial   that   plaintiff  is,  how 

made,  282  b. 
liable  for  costs,  629  d, 

or  attomog,  these  words  do  not  in- 
clude the  derk,  787  a 

united  in  interest^  when  he  mar  be 
a  witness  in  his  own  beialfl 
752. 

for  whose  immediate  benefit  the 
action  is  prosecoted  or  de- 
fended, examination  of,  751 

See,  Parties  to  action. 
Patent;  for  land,  how  proved,  796  d 

no  Jurisdiction  as  to,  28. 

action  to  vacate,  804. 
Payment;  presumption  of,  90«,  96& 

answer  of,  284  & 

allegation  of  in  pleading,  284  6. 

answer  of  part  payment,  277  e, 

of  part,  effect  of,  on  time  of  limit- 
ation, 104, 105. 

into  court,  of  deposit,  in  lien  <^ 
bail,  38a 

into  court,  781  b,  e. 

of  amount  admitted  due,  489  k 

after  action  commenced,  680  & 

by  one  joint  debtor  not  a  revival 
of  the  debt  against  the  other,  • 
104  6. 
<tf Judgment^  does  not  prevent  an  ap- 
peal to  court  of  i^peals,  656/ 
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Payment— «m^ntMcf. 

may  be  made  to  justice,  80  A. 
pending  an  appeal,  718  a. 
Pajmenta,  jMirticufars  of,  will  not  be 

ordered,  316  c, 
Paupen.    Qoe^  Bx)r  persans. 
Penal  action,  parties  to,  108 1, 120  b. 
sammons  in,  156  e,  157  b,  g, 
time  of  limitation  in,  98, 90. 
See,  P^naUy. 
Penal  bond,  Indgment  on,  516  a. 
Penalty,  Justices  of  the  peace  have  Ju- 
risdiction of  action  for  cer- 
tain, 51,  54,  55. 
actions  for,  not  affected  by  code» 
885, 


action  for,  within  what  time  to  be  Peraoo,  derk  or  chamberlain  is  not  % 


comm^iced,  98, 99. 
where  to  be  tried,  144. . 
parties  ta  action  for,  108  »,  120  b, 
complaint  in  action  for,  235  g, 
arrest  in  action  for,  368. 
Pending  action.    See,  Action  pending. 
Pension,  not  assignable,  111  /. 
People,  when  they  will  not  sue  for 

real  property,  91. 
they  or  their  grantees  to  sue  with' 

in   twen^  years  in  certain 

cases,  92. 
time  of  limitation  applies  to  ac- 
tions by,  99. 
when  they  cannot  sue  or  be  sued 

in  Justices'  courts,  54. 
parties  to  actions  on  bonds  taken 

in  the  name  of,  116  e, 
ii^junction  at  instance  of,  to  sus- 
pend business  of  corporations, 

411. 
senrioe  of  summons  on,  167  e. 
costs  in  actions  by,  or  in  name  of, 

628. 
place  of  trial  of  actions  by,  144. 
residence   of,   extends   to 

county  of  the   Stato, 

145  a. 
actions  in  name  of,  802. 
actions  for  forfeiture  of  property 

to,  809. 
may  appeal  without  giving  seen 

rity,  637o,dL 
may  move  cause  out  of  its  order 

on  court  of  appeals*  calendar, 

844. 
Percentage,  in  addition  to  009U^  607. 
in  court  of  appeals,  601. 
^QQ^  AU(m<mee. 
P^erfooted,  when  appeal  is,  666  a. 
Perfionnance  of  eondHiom  precedent, 

how  pleaded,  827, 248  <;,  284  g, 
how  alleged,  248  e,  284^. 
answer  of,  284  g. 


Performance— Am^MUMl 

9pec^^  county  court  may  order,  89. 
complaint  fer.  241  J. 
answer  in  action  for,  287  e, 
may  be  enforced  by  executioiL 
.525. 
Periahable  piopeily,  proceedings  on 
attachment  of,  428. 
may  he  sold  notwithstanding  an 
appeal,  668. 
PermiBBion  to  me,  when  to  be  alleged. 
191  b. 
when  necessary,  86,  208  d,  165 IL 
485i,486a,6,811/,409>. 
Perpetoating  testimony,  proceeding 
for,  750  c  ^^ 


567^. 
for  whose  immediate  benefit  wiy 
tion   is    prosecuted    or    de- 
fended, 751. 
name  of,  823  e. 

vnfwriee  to,  cause  of  action  for,  may 
be  Joined  with  cause  of  action 
for  injury  to  property,  888  d 

ciim.  con.  ana  seductlcm  aie, 
864a. 

adultery  is  not,  864  u. 

cruelty  is,  364  a. 

time  for  commendng  aotkmi 
for,  97. 
cf  unsound  mind,  asle.  mortgage, 
or  other  dic^>osition  of  real 
estate  of,  county  court  may 
decree,  39. 

care  and  custody  of  the  person 
and  estate  of,  maybe  deoieed 
by  county  court,  39. 

seryice  of  summons  on,  168, 
165  d. 

when  cannot  be  sued  except  bj 
leave  of  the  court,  165  d. 

confession  of  Judgment  by,  728. 

provisions  of  revised  statutes  as 
to  custody  of  person  and  es- 
tate of,  not  affected  by  the 
code,  835. 
execution  against,  527,  528  a. 
Personal  claim,  notice  (hat  none  i» 
made,  when  it  may  be  served, 
160. 

what  to  contain,  160. 

effect  of  defending  after,  160. 

is  not  part  of  the  process,  160  6. 

fee  for  service  of,  160  b.        , 

certificate  of  service  of,  160  d. 

service  of  copy  complaint  after, 
160. 

Personal  property  defined,  881. 
action  for  fraud  in  sale  of,  51. 

injury  to,  55,  56. 
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Fenonal  property— <mi<iiuc«i. 

time  for  commMunng  action  for 

taking,  detaimng,  or  iojaring, 

or  for  recovery  of  poeieesion 

of,97, 
sommons  in  action  for  conYerting, 

157  (. 
complaint  for,  d87  a, 
place  of  trial,  in  actions  to  reooyer, 

143. 
complaint  for  partition  of,  080/ 
no  partition  of,  810  b, 
arrest  in  action  to  recoyer,  818. 
Judgment  in  action  to  recover,  614. 
costs  in  actions  to  recoyer  the  pos- 
session ofl  591. 
dii^rained,  action  for  reooy«ry  ci^ 

where  to  be  tried,  143. 
doing  damage,  answer,  881. 
Jadgment,  on  failure  to  answer  in 

action  to  recover,  or  its  value, 

446^. 
verdict  in  action  to  recover,  473  a. 
levy  and  sale  of,  on  execution, 

585^5,/. 
appeal  fix>m  Judgment  for  delivery 

of,  664,  609  c 
See,  OUUm  and  ddivery  of  pefrional 

property. 
Potmmim  representattves,  who  are, 

222  A. 

Mraonal  tax,  commitment  for  non- 
payment of,  46  d. 
FeiBOBal  aervioe,what  sufficient,  165  e. 

u>pearance  equivalent  to,  177. 
Petitloii,    motion   for  discovery   of 

books,  (&a,  to  be  on,  741  /. 
for  discovery,  what  to  contain,  855. 
oiders  granted  on,  to  refer  to,  878. 
order  or  judgment  on,1nay  be  en- 
rolled or  docketed,  8^. 
on  sippeal  from  surrogate,  878  m. 
for  appointment  of  guardian,  881 
for  admeasurement  of  dower,  827/, 

^,835. 
how  addressed,  772  e. 
PhyaioiaDs,  Jurisdiction    of   county 

court  as  to,  30. 
not  to  testify  to  certain  matters, 

766  ft. 
Pilota,  of  port  of  New  York,  action 

by,  120  ft. 
Flaoe^  how  alleged  in  pleadings,  823  Oy 

826  ft. 
'  of  residence,  789  A,  tl 
fki^  Boddenee, 
of  sale  of  hmds,  909, 690 
Slaoe  of  trial  qf  acUoM.  to  recover 

real  property.  14IL 
any  estate  or  interest  in  real 

property,  148.^  ' 


Plaoe  of  trial— €iMlifiiM({. 

to  determine  right  or  interest  u> 
real  property,  148. 

for  ii\)uries  to  real  property,  148. 

for  potion  of  real  property,  148. 

to  foreclose  a  mortage  <^  real 
property,  148. 

to  recover  personal  properUr  dis* 
trained  for  any  cause.  1&. 

to  recover  a  penuty  or  forCtiture 
imposed  b^  statute,  144. 

against  a  pumic  offioer  or  his  d*- 
puty,  144. 

in  other  actions  whese  parties  re- 
side, 144. 

in  actions  by  the  people,  144  a, 

may  be  changed,  146. 

in  what  cases  it  may  lie  changed, 
.146. 
efibct  of  chan^  of;  146. 

of  issue  of  law,  2(S  & 

of  motions,  778,  979  «. 

See,  Ohtmgingplaei€firi0L 
Plaintifl;  the  pahy  oompUimag  la» 
85. 

address  of,  106  d 

first  pleading  of,  184. 

who  should  be  joined  as,  126. 

when  execution  any  kne  against 
the  person  of,  689^. 

relief  to,  512. 

an  infont,  costs  agafaist,  OSd. 

non-suit  of,  before  rdisiees,  861. 

n(m-8uit  of,  en  an  inMMSt^^QB  K 

when  no  right  to  snmBit  to  non- 
suit, 861. 

need  not  be  called  whenluiy  ren- 
der their  verdict,  861. 

Judgment  against  one  of  several, 
506. 

in  person  must  endorse  same  and 
residence  «i  papers  laad  pro- 
cess, 868. 

when  to  fiuni^  tbe  <Murt  witii 
copy  pleadings,  te.,  471. 

may  sttpiuate  to  preoeed  to  trials 
869. 

when  he  must  give  saourity  for 
costs,  586i. 

when  address  (rf;  to  be  fomished, 
106  d 

cannot  have  secmity  for  costs. 
588  a. 

when  to  give  secnri^  before  lak- 
ing  Judgment,  448. 

sannot  serve  summons,  162. 

dealh  of,  pendhig  the  aotion.  J^ 
184, 185, 600  k,  m»\i»  /, 
M0«,824«i. 

See,  Aftws  I0  Atimi,    S^anh^ 

tiOTk 
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Ftenk  roads,  ^iy)C6ddii]ff  to  htr  i!^^j[f^emdhi§fiino(mrU€ffWfrd^~€ontiied. 


a  speoal  proce^iag,  18  c. 
aroeal  from,  680  i. 
Plaamngit,  in  courts  qf  tewrd^  fonns 

of,  abolished,  179. 
sofaciency  of,  to  be  detennined 

by  the  ralee  prescribed  by  the 

code,  179. 
by  corporations  regulated,  laws 

1864,  ch.  422. 
lost  or  withheld,  place  of,  how 

supplied,  794. 
tbe  complaint,  184, 185. 

See,  ChmpkUfU. 
the  demurrer,  255. 

&ee^  D&murrer, 
the  answer,  206. 

Bee^AnnDdr. 
the  wpW,  800. 

See,  Septff, 
general  rules  of,  806. 
mistakes  and  amendments,  889. 

&ee^  Af/wndments. 
•     to  be  subscribed  800,  306  a. 
subscription  of,  806  a. 
to  be  yerified;  except  demurrers, 

805. 
how  Yerifled,  807. 
when  Terification  may  be  omit- 
ted, 808  a.  I 
when  agent  or  attorney  may| 

make  Uie  verification,  809  e. 
form  of  verification  by  the  party, 
810  a. 

attorney  or  asent,  811  e. 
verlfleatiOB,  before  whom,  811  b. 
omitting  verification,  806/,  ^,  h, 
defective  verification,  806/,^,  h. 
yerificatlon  by  all  defendants, 

814  e. 
to  be  in  English,  814  e. 
writing,  numberhig,  and  endor- 
sing, 814  e, 
how  an  account  is  to  be  stated 

in,  815. 
cooj  account  to  be  fiirdished, 

fhrther  account  may  be  ordered, 
815. 

bill  of  particulars,  court  may  or- 
der to  be  fiimished,  815. 

to  be  liberally  construed,  816. 

farelevant  or  redundant  matter 
to  be  struck  out  of,  820. 

indefinite  or  uncertain,  pleading 
may  be  ordered  to  be  made 
more  definite  and  certain,  820, 

Judgments  and  determinations, 
bow  pleaded,  826. 

denial  that  Judgment  or  deter- 
mination was  duly  given,  ef- 
fect of,  326. 


aDmtions  of  time,  place,  quan- 
ta, quality,  and  value,  822, 

copies  served,  may  be  treated  as 
true  copies  by  the  opposite 
party,  267  e. 
objecting  to,  on  trial,  466  g. 
to   state    names    of    periBons, 
828  «. 

conditions  precedent,  how  plead- 
ed, 827. 

in  action  or  defence  founded  on 
instrument  for  the  payment  of 
money,  827. 

private  statutes  or  ri|^ts  deriv- 
ed therefirom,  how  pleaded, 
828. 

libel  and  slander,  how  stated  in 
complaint,  828, 225  e. 

answer  in  actions  for  libel  and 
slander,  829. 

in  actions  to  recover  property 
distndned  doing  damage,  881. 

what  causes  of  acticm  may  be 
Joined,  882. 

allegations    not    denied,  when 
« deemed  true,  887. 

new  matter  in  answer  (not  A 
counter-daim)  is  to  be  deemed 
controverted  as  upon  a  direct 
denial  or  avoidance,  887. 

the  like  of  new  matter  in  a  re- 
ply, 887. 

cannot  be  used  as  evidence  in 
criminal  proeeedings.  807. 

to  be  legibly  written,  814  e,  857. 

folioe  to  be  marked,  814  e,  857. 

each  cause  of  action  or  defence 
to  be  separately  numbered, 
856. 

diflipov^  to  enable  party  to  pr6* 
pare,  855. 

party  ma v  be  sued  by  a  fictitious 
name,  856. 

errors  and  defects  not  affecting 
substantial  righto,  to  be  disre- 
garded, 857. 

supplemental  pleading,  when  al« 
k>wed,  867. 

when  amended,  to  be  an8were4 
anew,  268. 844. 

court  to  be  ramiiriked  with  copy 
of,  471. 

to  be  filed,  791. 

copies  of,  not  to  be  given  out  in 
divorce  cases,  901. 

using  as  affidavit,  409j'. 

admissions  in,  9S»b,  804/. 

reading  in  evidence,  888/ 

motion  for  Judgment  on,  804| 
917. 
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Pl6Adlii0i — continued, 

d^eetkfe,  should  be  returned,  and 
not  treated  f&s  nullities,  256  / 
806^.867. 
injtutieetf  courts^  70. 
in  actions  against  foreign  corpora- 
tions, 800/ 
in  actions   against   corporations, 

Laws  1864,  ch.  ^2. 
See,  Amended  pleading,  Antwer  ^ 
7Vt20,  Answer,  Oomphint,  De- 
murrer, Reply,  dupplemenUU 
pleading. 
Bointi  defined,  848  b. 
to  be  printed,  841,  875. 
to  be  furnished,  875,  848. 
&cts  deemed  established   to   be 
stated  on,  875, 848. 
Police.    See,  Metropolitan  poliee. 
PoUoy  of  in8aTance,complaint  on,224». 

consolidating  actions  on,  885  h. 
Polling  the  jury,  470 1 
Poor  peraona,  suits  by,  not  affected 
by  the  code,  885. 
cannot  wpeal  in  forma  pauperie, 

687  6. 
not  required  to  give  security  for 
coste,  587  e. 
Port  wi|rd«i  and  POat  Act,  actions 

for  penalties  under,  120  b, 
PoMB— ion  if  land,  when  presumed,  98. 
summary  proceedings  to  recorer, 
not  affected  by  the  code,  885. 
summary  proceedings  to  recov- 
er, appeal  firom  justice's  decis- 
ion to  county  court,  40*6. 
cf  per eonal  property,  action  to  re- 
cover in  justice's  court,  51. 
action  to  arrest  in  868  c, 
of  real  property,  when  presumed,  98. 
adverse  98. 
PoMtbillly,*assignment  of,  lOp  h.  111  h. 
Postage^  to  be  paid  on  papers  served 

by  mail,  789  c. 
Postponen&ent,  costs  on,  619. 
at  circuit,  466  b. 
See,  Adjournment. 
Poundage,  sheriff;  when  entitled  to, 

and  amount,  585  /. 
Praotioe,    all   inconsistent  with   the 
code  repealed,  888. 
in  cases  not  provided  for,  882. 
Preferenoe,  motions  to  vacate  or  mo- 
dify a  provisional  remedy  to 
have,  778. 
appeals  firom  orders  allowing  pro- 
visional remedies  to  have,  v 
of  appeals,  27. 
cases,  27. 

of  causes  in  first  district,  909. 
of  motions  in  first  district,  910. 


PreUminary  injnnotkm.   See,  if|^tM0- 

PreUminary    objection   on  motion, 

774  6. 
Premiom  note,  compMnt  in  action 
upon.  211  g. 
counter-claim  against,  295  c. 
President  cf  eorporaUon,  not  l>ound  to 
produce  books,  &c.,  of  corpo- 
ration, 747  c. 
Presnmption  of  payment,  90  c,  96  e. 

of  possession,  98. 
Priest  not  allowed  to  testify  tocotain 

matters,  755  a. 
Pxinoipal,  liability  of  for  act  of  agent, 
871.  ^ 

and  surety  joined  as  defendants,. 
131c 
counter-claim  between,  295  d. 
Prisoner.    See,  Imprisoned  oowM,  Im- 

prisoTied  d&>tor. 
Private  roads,  41  a,  692/. 
Private  statutes,  how  pleaded,  828. 
Privilege /pvm  (wrrest,  861  a. 
Prooeeding.    See,  Special  proeeedkig. 
Process  out  of  justices*  courts,  provis- 
ions of  code  as  to  service  on 
corporations  applied  to,  72. 
execution  to  be  deemed,  526.   . 
notice  of  no  personal  claim  is  not, 

160  6. 
attachment  under  the  code,  is  it? 

416  (f,  420  6. 
mdorsement  on  certain,  877  c,  858, 

584/ 
duty  of  sheriff  and  coroner  as  to, 

792. 
return  of,  how  compelled,  852. 
assignment  of  right  of  acticm  for 

abuse  of,  llll,nL 
See,  Summons. 
Production  and  discovery  cfbooisttpa- 
pers,  ike.,  735. 
application  for,  in  what  cases,. 

741/855. 
petition  for,  what  to  state,  855. 
order  for,  what  to  spedfy,  855. 
appeal  from  order,  681  o. 
operates  as  a  stay  of  proceed- 
ings, 856. 
referee  cannot  order,  499  6. 
will  be  ordered  on  referee's  cer- 
tificate, 739  c 
of  documents  or  chattels  on  the 

trial,  468  A:, 
of  books,  &c,  on  trial,  747  a. 
See,  Admission,  InspecHan,  ondDis- 
coeery. 
Profert  and  oyer,  in  pleading,  250  & 
Prohibition  not  affected  bvthe second 
part  of  the  code,  884. 
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TrcMbition— continue. 

on  filing  return  to,  rule  to  plead 

may  be  entered,  877. 

review  of  judgment  in,  687  a. 

Promifle  to  pay  debt  of  another,  how 

to  be  alleged,  204  d, 
Promlfloory  notes.  See  BUU  and  nates. 

complaint  on,  209  a. 
Ptoof  of  seryice  of  summons,  175, 856. 
.   of  commencement  of  action,  100  a. 
of  notice  of  affirmance  or  reversal 

of  judgment,  844. 
of  motion,  when  counsel  to  en- 
dorse his  name  on,  878. 
of  laws  of  other  States,  &c,  795. 
of  public  records  of  other  States, 

796  6. 
of  plaintiff's  demand,  445  e. 
of  no  answer  received,  448  b. 
of  execution  returned  unsatisfied, 

561a. 
of  filing  notice  of  Us  p&ndmsy  884. 
of  service,  where  party  serving  is 

dead  or  insane,  787/. 
of  citizenship,  &c.,  by  applicant 
fbr  admission  as  an  attorney, 
849. 
of  charter  of  city  of  New  York, 

795. 
of  land  patent.  796  d. 
of  incorporation  of  foreign  corpo- 
ration, 796  e. 
of  records  in  court  of  Canada, 
796  d. 
of  inferior  courts,  796  e, 
of  corporation  ordinances,  796  e. 
of  records  in  supervisors'  office, 
796  d. 
office  of  collector  of  customs, 
796  e. 
See,  Xftto  Proof. 
Property,  the  word  defined,  881 

sold  and  delivered,  complaint  for, 

220  d. 
causes  of  action  for  injuries  to. 
and  the  person,  majbe  joinea 
in  one  complaint,  982  d. 
distrained  doing  damage,  answer 

in  action  for,  881. 
arrest  in  action  for  taking  or  de- 

tainmg,  868, 868  e, 
execution  against,  626.  • 

exempt  from  execution,  548  b, 
ordered  to  be  applied  to  execu< 

tion.  568. 
appeal  from  judgment  for  sale  or 

delivery  of,  M5. 
disposal  of,  728. 

BeeyPersonalproperty,Bealpropertif, 
Provteional  remediefl,'  860, 481. 
waiver  of,  860  a. 


iProvisloiial  remedjes  ■■  etmHnued^ 
the  provinonal  remedies  mention- 
ed in  the  code  are  not  "  spe- 
cial proceedings,"  649  e. 
are  not  the  ordinair  proceedings 

in  an  action,  790  c. 
appeals  to  general  term  firom  or- 
der granting  or- refusing,  679. 
issue  ex  parte,  790  e. 
motion  to  vacate  or  modify,  to 

have  a  preference,  778. 
appeals  fh)m  orders  allowing,  to 

have  a  preference,  778. 
See,  Arresiy  Attachment,  Claim  and 
DeUver^,  Ir^neiion,  Becmers, 
Bemedtes. 
FabUc  nniaanca    See,  Nuisance. 
Public  offic«',  actions  agitinst,  where 
.to  be  tried,  144. 
actions    by    and    against,    how 

brought,  117  b. 
when  liable  to  arrest,  868. 
who  is,  368  d. 

complaint,  by  and  against,  189  e. 
rights  of,  as  to  place  of  trial,  144. 
waiver  of  rights  of,  as  to  place  of 

trial,  144  a. 
confeseicm  of  judgment  by,  728., 
delivery  up  of  books  by,  46  d, 
abatement  of  action  by  or  against, 

187  <J. 
See,  Qffle&r. 
reeords,  of  foreign  State,  how  proved, 

796  6. 
statute,  how  pleaded,  286. 
Publication  of  appointment  of  terms 
of  supreme  court,  &c.,  85. 
of  terms  of  county  courts,  42. 
of  l^;al  notices,  time  for,  795. 
of  notice  of  motion  for  leave  to  is- 
sue execution,  528. 
of  advertisement,  how  proved,  175, 

176  a,  795. 
service  of  summons  by,   in   what 
cases,  167. 
affidavit  on  order  for,  to  be  filed, 

851. 
copy  summons  and  complaint 

to  be  mailed,  172  e. 
personal  service  out  of  State, 

171a. 
when  defendant  allowed  to  de- 
fend after,  169. 
complaint   must  be  filed,  169, 
178  a. 
need  not  be  published,  172/ 
time  to  answer  after  publica- 
tion, 175  a. 
when  service  complete  after,  175. 
proof  of,  175. 

application  for  judgment  after, 
442,  447  e,f,  869. 
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PunAaser.    See,  Vendor. 

At  jQdiclal  sale,  660  &,  d58  i,  681 
«,^,  682  »,  688  I,  816  i,  887  m. 


QnaUiloatioDs  of  bail,  88^ 
Quantity  and  quaUty^  when  to  be  al- 
leged in  pleading,  823  c. 
QoMtlon  of  fact,  104  a. 

arising  on  motion  or  otherwise, 
references  to  ascertain,  489, 
493  c 
trial  of.  by  court  or  Jury.    Bee, 

Trial 
appeal  on.    See,  App^aL 
court  will  not  hear  extended 
discussion  on,  843, 875. 
^latD.lWd. 

niMoed  of  law  and  &ct,  195  m. 
pfpractieet  review  of,  in  N.  T.  com- 
mon pleas,  923. 
Quo  warranto^  writ  of.  proceedings 
by  hiformation  in  the  nature 
of,  abolished,  and  action  aub- 
stltuted,  801. 
place  of  trial  of  action  in  nature 
of,  145  a. 


R 


Real  name^when  not  known,  putr 
may  be  sued  by  flctitiouB,  85o. 
Real  parijf  in  interest^  who  is,  107  h. 
defence  that  plaintiff  is  not,  109 
«,282». 
See,  Party  in  Inierett, 
Real  property,  definition  of,  881. 
I        out  of  the  State,  actions  respecting^, 
23. 
of  benevolent,  charitable,  scientific, 
I  or  missionary  societies,  or  or- 

I  phan  asylums,  supreme  court 

;  may  order  lease  or  sale  of,  89  c 

testing  validity  of,  29  c. 
action  for  fraud  in  sale  of,  56. 
action  by  grantee'  of,  in  name  of 
his  grantor,  when   allowed, 
106. 
bringing  in  parties  in  action  to  re- 
cover, 139. 
arrest  in  action  for  reooyety  (^ 

371/ 
general  provisions  relating  to  ac- 
tions concerning,  819. 
title  to,  sold  under  Judgment,  after- 
wards set  aside,  169^.542,  c 
QOBts  in  actions  to  recoTiff,  891. 
wheh  title  to,  hi  questlcm,  698  a, 

64. 
lien  on,  by  attachment,  ^2  ^. 
lien  on,  by  judgment,  69,  70,  84» 

47  a. 
adjudged  to  be  sold,  where  to  be 

sold,  890,  527. 
sale  and  redemption  of,  on  execu- 
tion, 542  ib.   .. 
jgu^tioDS  to  determine   ccmflicting 


BaOroad,  throu^  Indian  landa,  coun- 
ty court  has  Jurisdiction  of,  39. 

earporation,  where  resident,  145  b, 
aerrice  of  summons  on,  168  a. 

aelf  complidnt  on,  840  & 

bandy  complaint  on,  208  a. 

mortgage^  complaint  on,  240/. 

company  y  complabit  against,  240  (i, 
236/ 

I4>peal  from  award  for  lands  taken 
for,  679  d,  6^4/ 
Rate  of  damageai  what  recoverable, 
514. 
estate,  when  a  justice's  judg- 
ment is  a  lien  on  and  may  be 
enforced  against,  69, 84. 

indgment  lien  on,  518. 

levy  on  and  sale  of,  on  execution, 
540/. 

proceeds  of,  belonging  to  infanta, 
how  disposed  of,  ^. 

See,  Real  property  ^  Bd^fioiu  corpo- 
ration. 


clidms  tOj  817. 
general  provisions  as  to  actiona 

relating  to,  819. 
time  for  commencing  acdona  fidt 

trespass  on,  97. 
for  the  recovery  of,  91. 
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Re-argam^iit  of  fippeal,  678  g,, 
Reaaonabte  time,  what  is  a,  250/. 
Re-4H«<gninftnt  of.  thing  in   action, 
114  & 


RabattiiiiB;  testimony  of  party  ( 


as  a  witness,  749^ 
ReoeiVer,  in  what  cases  he  may  be  ap 

pointed,  481. 
when  and  how  appointed,  483  a. 
*        whw  he  will  be  appointed,  488  i. 
gendal  powers  of,  438  a. 
who  may  act  as,  484  e, 
is  an  officer  of  the  court,  484  e. 
taking  property  from  possession 

of,  a  contempt,  434  «. 
when  title  yests  m,  434  /. 
ddiyery  of  proper^  to,  484  A. 
represents  creditors,  435  a. 
compensation  to,  486  b. 
chaigeable  with  interest,  485/. 
acoonnts  of,  485  p. 
order  on,  to  discmaige  liens,  485  i 
fpojits  by  and  aflainst,  485  j. 
what  wtornwr lie  is  to  employ ,486/ 
change  of;  486^. 
when  to  be  defendant,  180/ 
dis^iarge  of,  487  e. 
In  mortgage  cases,  487  e,  888  n. 
oye^  real  estate,  4S&  r,  620  g. 
in  actions  V>  close  up  partnership 

concerns,  487  A.  824  ^. 

rights,  TOwers,  and  duides  of; 

488  <?,  4&  a. 
mider  reyised  statutes,  48d  a. 
of  insolyent  mutual  insurance  com- 
pany, 48^  e. 
costs  in  actions  by  and  against, 

487,  628  b. 
of  lunatic  or  habitual  drunkard, 

suit  by  or  against,  118/ 
parties  to  action,  120  0, 180/,  188  e. 
complaint  by,  190  6, 
of  religious  corporation,  county 

courts  cannot  appoint,  40  e. 
of  foreign  corporation,  46. 
of  corporation.  808. 
reyiew  of  order  on  motion  for, 

681  d 
costs  to,  901. 

may  sel^  doubtful  debts,  901. 
in  mipplimmiary  proceedings^  when 

may  be  appointed,  571, 572  d, 

489j. 
order  appointing  to  be  filed,  571 
yestii^  of  property  in,  578  e. 
complaint  m  action  by,  190  «,  209  a. 
Raoognmnoea,  judgment  on.  New 

York  common  pleas  has  juria- 

diction  of,  46  e. 
code  applies  to  proceedings  on,  20  e. 


called  ttooord, 


ReoogDis^noas— 0pii<»;MM(i. 
complaint  on,  240  ^. 
costs  of  action  on,  59t,  596  g,  K 
gee,  Forfeited  reeogniaamee, 
"  amendment  of,  858^,  A,  8540, 
841. 
of  foreign  State,    how    proyed, 

7961. 
of  courts  in  Canada,  how  proyed, 

796  «. 
of  inferior  court,   how   proyed. 

796  0. 
of  supenrisors*  office,  how  proyed, 

7*6  0. 
of  office  of  collectfor  of  customs, 

how  proyed,  796  0. 
^^^  Judgment^rod 
Reooarder».  orders  of,  how  reyiewed, 

676.     .    . 
Recorder  of  Troy,  may  issue  order 
19  supplementary  proceedings, 
560  a. 
iiction  of;  87  0. 
'%  court,  Jurisdiction  of,  44. 
remoyal  of  proceedings  fix>m,  41/, 

45. 
power  of,  to  order  production  of 
« documents,  786  0. 
appeal   from,  to  supreme  court, 
670. 
orders  of,  678. 
Recording  mortgage  before  sale  in 

, foreclotot),  891. 

Reoonpm^tvclaim  of,  must  be  plead- 
ed,2e9(2. 
See,  Oounter-daim. 
Recover,  meaning  of  the  term,  419  g. 
"16  5. 
',  set-off  of,  714. 
Redemption  of  real  estate  sold  on  ex- 
ecution, 542  iL 
RedundiEuicy,  not  a  ground  for  de- 
murrer, 258  0. 
Redundant;  820  c    See,  Irrelevant  and 

redundant. 
Re-entry,  assignment  of  right  of,  112  a 
Referee  defined,  491  a. 

when  not  to  be  nominated  by  the 

parties,  491  d, 
who  will  be  appointed,  495/ 
change  of,  495  g. 
deaUi  (<  496  0. 

time  and  place  of  meeting  of,  496  A. 
powers  or,  793. 

compelling    attendance    of   wit- 
nesses before.  497  a. 
notice  of  trial  before,  497  0. 
to  be  Bwom  before  proceedi]]^4975. 
adjournment  of  proceedingi  be- 
fore, 497  d, 
trial  before,  497/ 
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Reieree— ttm^nnad 

may  administer  oaths,  798. 
•wearing  and  examination  of  wit- 
nesses, 497  g. 
amendments,  on  trial  before,  498  i. 
production  of  books  before,  499  b. 
report  of,  499  d. 

time  for  making,  600  a, 

who  entitled  to,  500  e. 

amendment  of,  500/ 

setting  aside,  501  g. 

motion  to  set  aside,  503  a, 

costs  on  setting  aside,  502  b, 

oonfinnation  of,  503  c, 
aentonj502d 


18  not  a  verdict,  779  d. 
tem  of,  501  a. 
fUidinffsof,5086. 
irregtuarity  in  appofaitment   of, 

now  waived,  406  e, 
oannot  be  a  witness,  496  a. 
notice  of  Judgment  on  report  of, 

503A. 
appeal  to  general  term  fh>m  Judg- 
ment on  report  of,  508  a, 

stay  of  proceedings  on,  508  b, 

case  on,  508  e. 

settlement  of  case  on,  504  b, 

date  of  issue  on,  504  d 

proceedings  on,  504  e. 

reyiewboff  order  for  diange  of, 

to  set  aside  report  of,  889  «. 
appeal  to.  court  of  appeals  from 

Judgment  on  report  of,  505  d 
in  proceeding  supplementary  to 

execution,  57o. 
Referenoe,  defined,  491  b. 
hy  cpnsent,  489, 491  c 
by  compulsion,  489, 491/. 
when  ordered,  491  / 
to  take  an  account,  ^bc,  498  a, 

495  «. 
of  question  of  &ct  arising  pendbig 

an  action,  498  e. 
in  special  proceedings,  498/ 
of  equity  causes,  494  c 
order  for  is  necessanr,  494  d 
when  to  be  applied  for,  494  ^ 
moticm  for,  494  g. 
cross  motion  for,  494  A. 
Joint,  494  h, 

opposing  motion  for,  494 1*. 
no  app^  from  order  for,  495  b, 
amendment  after  order  for,  efibct 

of,  495  0. 
after  judgment  on  issue  of  law, 

ofissue8,458,862. 

on  Judgment  for  want  of  answer. 


Refarenoe— «mlintMdL 
effoct  of  order  for,  496  d. 

construction  of,  496/ 

service  of,  496  g, 
costs  on,  499  a. 

production  of  books,  &c.,  on,  4M  ^. 
prooeedines  after  order  for,  496. 
m  proceeoings  supplementary  to 

execution,  567. 
in  foreclosure  cases,        896. 
on  a  motion,  779,  757  ^,  746  «,  4i 
of  claim  against  deceased  person, 


fai  actions  for  divorce,  495  d,  888. 

partition,  89a 
toasceriain  damage$  an  ii^fwielhii, 

40Sg, 
review  of  order  for,  680  m,  6tt  j». 
Reheazing;  in  court  of  appeab  when 

to  be  had,  27, 28. 
on  appeal   from  justices'  court, 

712  ^ 
Seey  Ifew  trud. 
Relator  in  action  bvthspeof^m»j\i» 

Joined  as  ^ainuff,  805. 
may  assume  office  on  Judgment  in 

his  ihvor,  806. 
Reliai;  demand  of,  258  a,  185, 868  g. 
legal  and  equitaNe,  in  the  nme 

action,  258  a,  888  <s  828  ». 
aUemaHce^  when  cannot  be  had, 

258. 
amendments  as  to  amount  of;  de* 

manded,  852  a,/ 
when  there  is  no  answer,  extent  of 

512.  ^ 

Judgment  taken  by  mistake,  Ac 

855,  701. 
prayer  for,  not  necessaiy  in  an- 
swer, 278  c 
to  plaintiff,  512. 
to  defendant,  476, 506. 509  d. 
to  be  clearly  specified  m  Judgment, 

516. 
time  of  limitation  in  action  for 

certain^, 
on  motion,  774  d,  687  A,  651/ 
in  cases  of  mistake,  855. 
&ee,Afflrmatiwrelirf,.  AUerfuM 


Religioafl  ooirpjoration,  county  court 
may  decree  mortgage  or  sale 
of  real  property  of,  89. 

sal&of  real  estate  of,  80  a,  909. 

receiver  of,  40  e. 

Jurisdiction  of  N.  T.  common 
pleas  and  superior  court  as  to, 
45a. 

parties  to  actions  by  and  against, 
121  c,  117  d 

proof  in  action  by,  218  b. 
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,  diTidon  ci^  17. 
dyil  and  criminal  not  merged.  19. 

Remlttitui,  firom  ooori  of  appealB,  37. 

cannot  be  made  on  dimiMal  of 

wpeal  ponoant  to  Role  H, 

derk  to  rign,  &a,  844 

after  afflnnanoe,  or  reyenal  by  de- 
&iilt,844. 

Judgment  after,  669  d,  642, 
Renoval,  of  ^xxsuiMuits  fix>m   State 
lands,  witlmi  the  Jnrisdictlon 
of  the  ooontv  oooit,  89. 

of  oansee  to  United  States  court, 

80  A,  720  a. 

to  common  pleas  from  district 

ooartB,928. 

of  sheriff,  585  «. 

of  Judge,  782/ 

•    See,  Traaitfercfeauiei, 

Renewal  of  motloi]ii»  special  moticms 

cannot  be  renewed  without 

leaye,  886  (2, 449i,  869  a,  775  a. 

of  execution    in  Justice's  court, 

81  ^/ 

Bsnt,  prooeedings  for  recoyery  of,  not 
affected  by  the  code,  885. 

complaint  in  action  for,  24^  /. 

answer  in  actidh  for,  287  e,  294  0. 

counter-claim  in  action  for,  294  «. 

not  due  is  not  a  thing  in  action, 
756*. 

See,  Uis  and  oeeupation. 
Repeal  of  inconsistent  laws,  882. 
Replevin,  the  chapter  of  the  code  re- 
lating to  the  claim  and  deliy- 
ery  of  personal  property  is  a 
.  substitute  for  the  action  of, 
890  0. 

bond,  action  on,  109  2, 188^,  208  0. 
Reply,  when  to  be^ut  in  and  what  to 
contain,  802. 

demurrer  to,  805. 

counter-claim  to,  808  h. 

to  amended  answer,  802  d. 

leaye  to,  after  cause  referred,  808  a. 

motion  for  judgment  for  want  of, 

804. 
btahiing  time  to,  is  not  a  waiyer 
of  objection  that  answer  is 
sham,  801/ 

amendment  by  adding,  808  a. 

oounter-daim  in,  808  0.   * 

iQpplemental,  when  may  be  put 
in,857. 

new  matter  in,  deemed  contro- 
yerted,  887. 

friyolous.  Judgment  on,  460.    See, 
FrMiOUM  demurrer. 


^eportrnqfeoies  adiudged  m  foreign 
States,  books  of,  presumpttye 
eyidence  of  the  law  in  such 
States,  796. 
cfrtferees,  form  of,  499  d,  861. 
time  for  making,  500  a, 
who  entitled  to,  500  A 
amendment  of,  500/ 
setting  aside,  501  g. 
confiraiation  of,  502  e. 
Judgment  on,  502  dy 
mtereet  on,  612. 618  a. 
Repieaentetive  of  deceased  perwmy 

who  is,  756  d. 
RepabUo,  foreign,  party  to  action. 

120/ 
Request^  in  pleading,  246  g. 
Re-sale^  on  execution,  589  g. 
in  partition,  815  f 
on  foreclosure,  682  6, 681/,  888  «. 
Reeoinding,  a  contract  of  sale,  aetion 

for,  219  A. 
Reserving    causes    in   first  district. 
911.  • 

Reeetdement  of  case  or  exceptions. 
865/ 
of  order,  647/ 
Reeidenoe  of  attorney  to  be  endorsed 
on  papers  and  pleadings  to  be 
seryed,  858. 
of  plaintiff,  when  defendant  may 
require  to    be  informed   of, 
106  a. 
plaeeof,  w^at  is  meant  by, 789  A. 
ofthe  people,  145  a. 
of  railroad  corporation,  145  b. 
of  married  woman,  145  d. 
Resident,  who  is,  364  g. 
Resident  defendant,  when  he  may  be 
senred  with  summons  by  pub- 
lication,  169  a. 
Resignation  of  Judge,  7^8. 
Re^XMident,  who  is,  689. 

offer  by,  to  correct  Judgment,  714. 
Restitation  on  reyersal  of  judgment, 
448,447^,6*»,648«,7ll. 
after  judgment  for  want  of  an  an- 
swer, 448,  447  ^. 
in  ejectment,  825  g. 
Retainer,  notice  of,  an  appearance, 
858. 
notice  of  bail  imports  notice  of  re- 
tainer, 854  b. 
Retom  of  process,  &c,  how  compelled^ 
852. 
of  summons,  sheriff  to  make,  852, 

of  Justice,  697, 699, 878. 
of  derk  to  court  of  appeals,  64L. 
889. 
Reveime  stampi    See,  Stamp, 
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Revaraal  €f  judgment,  costo  on,  644  0, 
714 
as  to  one  of  several  defendants, 

644  «. 
in  what  cases,  677  i,  704/,  705  a,  by 

by  de&alt,  844,  846, 700  0. 

tune  for  commencing  action  after, 

103. 
of  Jastioes*  Judgment,  644  a,  704^ 

706,  706,  7(W. 
FMtltution   on,  448,  447  ff,  6tt, 

648  e,  718. 
S0Ttow  of  questions  of  law  alul  fiM$t 

arising  on  a  trial  of  a  question 

of  fiK!t  by  the  court,  how  dft- 

taiaed,  486  »,  487  a 
of  adjustment  of  costs,  617  h, 
Qe\Appikil. 
aerteod  Statiite^  obtain  paHa  of  iA>t 

repealed,  837. 
to  goT6m  stpreme  oourt,  snperito 

court  of  Kew  York,  New  York 

eommcm    pleas  and  county 

courts,  888. 
Revivor  and  ntpplmeiUy  complaint  in 

nalitre  of,  when  neoesntfy. 

184  rt. 
See,  dupplemsntal  eomphirU, 
Bifl^t  of  entzy,  action  afier  accrual  of, 

Right  to  begin.    See,  J%^ 
Ro«d.    BaeyTurnpiksroadayBaaroadiy 
PrvxUeroad, 
ktm,  motion  for  new  trial  under, 
772  tf. 
Ron.    Bee,  Judgment  rott. 
WUKMoam,  supervisors  to  provide,  87. 

sheriff  to  provide,  28. 
Rules,  all  inconsistent  with  code  re- 
pealed, 888. 
j  udges  to  meet  to  revise,  and  make 

new,  888. 
in  cases  not  provided  for,  902. 
of  court  of  appeals,  839. 
of  supreme  court,  8^. 
of  superior  court,  914. 
of  New  York  common  i^eaa,  920. 
in  justices'  courts,  70. 
of  evidence.    Qee,  Bfsidenee, 
of  pleading.    Bee^  Plsading. 
of  oonstrucltion,  882. 
at  trial, 468^. 


s. 

f  mertgaged  prem/ieeiy 
court  may  order,  89. 


oormtf 


real  property  oi  infiuit  or  penoor 
of  unsound  mind,  county  court 
may  order,  89. 
real  property  of  religious  ooipon- 
ttoii%  county  court  may  order, 
89. 

appUcatioft  for,  909. 
of  in&nt,  rules  reffUlattD^888. 
adjudged  to  be  sold,  527, 900. 
of  behevol^t,  charitabli^  sdeih 
tific,  missionAry  societies  <^ 
olphan  asylum^  29  «. 
\A  putitioQ,  816  a. 
by  ottldr  of  tho  court,  909. 
of  real  propwty  on  ezecation, 

642  Jt 
of  personal  proper^  oa  ezecation, 
686  c,/. 
acticm  for  firaud  in»  5L 
to  recover  possession  ^  5L 
Mald<la  to  resciiid,  219  K 
of  perishable  property^  668, 483. 
ofTeS8els,428. 
by  reoidTer,  901. 
by  sheriff  of  evidences  of  debt 
seized  under  an  attachiwrtt, 
426. 
Salvage  Jurisdiction  in  cases  oC  45  a, 
28. 
igfeotloii  <tf  eJoecuUen,  when  debtor 
to  J  udgment  debtor  may  make, 

what  pK^iMTty  may  be  oidered 
to  be  appli^  to,  568. 
of  part  of  claim  admitted  to  be  ^ 

482, 489  ib. 
by  taking  the  person  in  executioii, 

529^. 
<if  judgmmty  how  effected,  551  g. 
appeal  ^rcttn  order  on  motion  to 
eater,  668  a. 
of  moTtgagey  couiity  coi^  has  juris 

diction  oC  89. 
levy  of  attachment  is  not,  421  e. 
Soandalotiii  nuitter,  court  may  strike 

out^825d. 
SoheoL  property.   &fiQyBoa/rd^Sdnr 

cation. 
Boiai^er.    oio^  KnowMige. 
Soientlflkr  aooieties,  sale  or  lease  of 

real  property  of^  29  c 
Soir»  fiioiafl,  writ  of,  abolished,  and 
action  substituted,  519  d,  801. 
loatTunftont;   time  for  com- 
mencing action  on,  96. 
aeia6dvwcUot^470Ax 
Sea,  actions  for  torta  at,  22  e. 
Saamttu.actions  by,  injustice's  oourt, 
64  a. 
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.  Sobool  taaolier,  action  by,  for  wages, 
54a. 
^tocQQd  fgPo^  when  allowed,  088  g, 

Bepood  jndtoial  distrlot,  ndes  in,  912. 

Baonred  on  appeal,  entiy  (^,  on  dock- 
et, 518,  519  q. 

appeal  from  order,  680  n. 
BeQmty,for  eo$k,  may  be  required  of 
a  plaintiff  who  is  an  executor 
or  administrator,  trustee  of  ap 
express  trust,  or  a  person  ex- 
pressly authorized  oy  statute 
to  sue,  fJ33, 637  f*. 

IMToyisions  of  revised  statutes  as  to, 
585. 

practice  on  applying  for,  586. 

When  to  be  demanded,  588  A. 

form  of  the  order  for,  589  e. 

effiBct  of  order  for,  589/ 

bond  for,  689 1. 
action,  590  g. 

effect  of  omitting  to  file,  590  c 

waiver  of  order  for,  590  d. 

not  required  if  one  plaintiff  a  re- 
rident,  587  d. 

pauper  plaintiff  not  required   to 
give,  587  c. 

temporary  absence  does  not  enti- 
tle defendant  lo,  687 ». 

where  plaintiff  an  infant,  587  k. 

by  next  frieml,  587  k. 

by  foreign  government,  588  h, 

by  foreign  corporation,  588  c. 

plaintiff  cannot  have,  588  a. 

m  superior  court,  687  e. 

from  a  non-resident   administra- 
trix, 587  A. 

not  ordered  after  Judgment,  588  A. 

one  surety  sufficient,  589 1. 

plidntiff's  attorney  may  be  surety 
tor,  589  i. 

justification  of  surety  fin^,  589/ 

substituted,  590  a. 

amount  of,  589  /. 

on  arrest,  plaintiff  to  rive,  875. 

on  attachment,  plaintiff  to  give,  419. 
by  defendant,  on  return  of  pro- 
perty to  him.  429. 

on  daim  and  dehtferjt,  by-plaintiff, 
898. 
bjr  defendant,  894. 

on  injunction.  Where  no  special 
provision  on  the  sutject,  406, 

to  stay  proceedings  after  Judg- 
m^t,  ^  a. 
in  the  superior  court,  407  e. 
to  suspend  business  of  corporation, 


Beomtty^eontinuod, 

on  appeat  to  court  of  appeals,  660, 
662, 665. 
to  supreme  oourt  kaai  inferior 

court,  ^71. 
fh>m  special  to  general  term, 
678,674(5. 
orders,  686  h. 

iustices*  courts,  691,  695, 696. 
by  the  people,  state  officers,  &c., 

not  required,  687  a,  d, 
by  municipal  ocwporations  not  re- 
quired, 687  e, 
oa  taking  a  Judgment  by  defiiult, 

44B  a. 
Judgment  standing  as,  521  e. 
by  ffuaidian,  880, 882, 812  «. 
SednoMon,  is  an  injury  to  the  person, 
864  a. 
action  for,  cannot  be  brought  in 

Justices*  courts,  54 
eostp  in  actions  for,  691. 
assignment  of  right  of  action  for, 
111  p. 
Beiahi,  when  necessary  in  action  or 

defence  founded  on  title,  92. 
Seneca  Indians,  parties  to  actions  by, 
laOd 
complaint  by,  240  h, 
Etoparate,  est-Ue  of  marriej^  woman, 
complaint  to  chaige,  229/. 
answers,  when  proper,  267  d. 
judgment,  when  may  be  rendered, 

606,  509  $. 
trial,  when  court  may  order,  461. 
Separation,  aetion  for,  reference  to 
take  proof  of  material  fkets  in 
oompalint,  897. 
complaint,  897. 
plaintiff  may  be  examined  in.  900. 
Saqaestvatlan  of  propw^  oi  Judg- 
ment debtor,  order  for,  not 
necessary,  5^5  b,  570  h. 
Sequaatrator,  action  by,  108  k, 
fitevant    Qee^  Bomosde, 
Service  <f  summons,  by  whom,  162. 
on  whom,  168. 
time  of,  166  c 
how  made,  162, 168. 
by  publication,  167. 
on  foreign  corporation,  168  b. 
on  railroad  corporation,  168  a. 
(m  party  unknown,  169. 
out  of  Uie  State,  171a. 
time  for,  may  be  fixed,  162. 
when  complete,  175. 
proof  of,  175,866. 
admission  of,  176  o, 
gives  Jurisdiction,  177. 
voluntary  appearanee  equhrft- 
lest  to,  177. 
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fee  for,  176  d,  e. 
<m  Sunday,  166  o. 
on  day  of  town-meeting,  167  b. 
on  election  dav,  167  a. 
on  the  State,  167  e. 
on  corporations,  164  0, 168  ^  & 
<m  corporation  of  New  York 
i  city,  164  a, 

on  Bnperyisors,  164  b. 
on  the  people,  167  a 
on  ar  witnesB,  167/. 
on  insane  persons,  168, 166  0. 
on  husband  and  wife,  167  d, 
defective,  167^. 
fraud  in  service,  167  0. 
substituted  service,  167, 169  a, 
disputing  service,  176  a. 
in  J  ustices'  courts,  60. 
en  eorporatiom,  provisions  as  to, 

applied  to  Ji^ces*  courts,  78. 
€foomipkdrU^  with  summons,  158. 
with  notice  of  no  personal  daim, 

160. 
after  demand,  158. 

time  for,  159  d. 
of  answer  by  mail,  255  0. 
of  notices  and  other  papers,  on 

pjrty  or  attorney,  787, 788, 
how  made,  788. 
by  mail,  255. 
on  sheriff,  787  g, 
proof  of  where  party  servmg' is 

dead  or  insane,  787/. 
ofii^Junction,  899  0. 
of  order,  777/. 

•  "person  making,"  who  is,  789  0. 
of  affidavit  to  prevent  an  inquest, 

468  ». 
irregularity  in,  how  waived,  789  a, 
on  oefendant  of  notice  of  proceed- 
ings in  action  when  necessary, 

on  a  party  residing  out  of  the 

State,  791. 
on  attorney  for  the  party,  79L 
sections  408  to  418  not  to  apply  to 
service  of  summons,  or  pro- 
cess, or   paper,  to    bring 
par^into  contempt,  793. 

•  by  mail,  788,  789. 
on  Sundav,  is  irregular,  788  b. 

Services,  assignment  of  contract  for, 

110^,109*. 
8et-o^  assignor  of  right  of  action 
takes  subiect  to,  115. 
of  part  of  a  split  demand,l  11  d,  184  0. 
in  what  cases,  115. 
answer  of,  298/ 

in  an  action  by  an  assignee^  298  g, 
of  Judgments,  116  a,  5(^  d,  552/ 


Set-off— «0fUthiM({. 
particulars  of;  816  0. 
of  costs  and  recovery,  509  6, 554  d; 

714w 
of  costs  and  recovery,  on  appeal  to 

N.  Y.  common  pleas,  714. 
See,  CoufUer-daim, 
Settlement,  costs  on  a,  680. 
of  case,  504  6, 864. 
of  form  of  judgment    or  order, 
516  0,647/ 
SeTeral  aaUons  on  one  instrument,  69t 
aUaekmenU  may  issue  at  the  saoM 

time,  420. 
ezecnU(ms,  526. 
statement  of  one  cause  of  action, 

262  6. 
caiutMofacUon,  may  be  united  in 
one  complaint,  882, 884  a. 
demurrer  for  omitting  to  state 
separately,  261  d. 
ccmnt&r'dama  may  be  set  up,  287. 

See,  (^Ttfer-doMik 
debtors.  See,    Joint  and    momA 

debtors, 
def&ncei,  may  be  set  up,  287. 
to  be   separately    stated,  287, 

296  0. 
each  defence  must  be  perfect  in 

itself;  296  0. 
what  may  be  pleaded  together, 

297. 
consisting  of  denials  only  need 
not  be  separately  stated,  296  e. 
in  abatement  and  bar,  allowed, 

297. 
of  denial  and  new  matter,  297. 
each  to  be  plainly    numbered, 

296  0,856. 
defendant's  costs  in  case  of,  597. 
drfsndanti,  answers  by,  267  d. 
judgment  against  one  of,  444  & 
issues,  costs  on   recovery  on 
some  only,  582  b, 
Severanoe^  of  action,  845, 462  b,  606, 
509. 
of  damages,  475  b. 
of  defence,  267  d 
Sham  annoen  and  defencu,  may  be 
•  stricken  out  on  motion,  Sw. 
what  is  a  sham  answer,  298  0. 
part  of  .a  defense   cannot  be 

struck  out  as  sham,  800  d  ' 
demurrer  after  motion  to  strike 
"  out,  when  it  will  be  allowed, 

801  f?. 
appeal  from  order  striking  out, 

801 1, 681  h. 
Judgment  after  answer  struck 
out  as  sham,  &c.,  801  K 
I       See,  Frivolous. 
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fllmreho1flm».    See,  8toekholder$. 
Shertn;  to  seire  sammons,  &c.,  as  if  it 

were  process,  &c.,  &a,  162. 
when  a  party,  coroner  to  perform 

the  duties  of,  792. 
may  be  arrested,  862. 
may  be  sned  in  justice's  court, 

when,  55. 
action  against,  to  be  within  three 

years,  98. 
for  escape,   to  be  within   one 

year.fe. 
may  sue  m  his  own  name,  120  0, 

108/,  100  m, 
acticm  against,  1(^/,  109  m. 
complaint  in  action  by  or  against, 

when  a  party  may  serve  the  sum- 
mons, 162  g. 
sheriff  and  deputy  may  be  sued 

together  for  a  tort,  180  h. 
cannotbe  bail,  878  b, 
to  return  summons,  162. 
proof  of  service  of  summons  by, 

175, 176  *,  <J,  d. 
return  of  process,  &c.,  by,  how 

compeuod,  852. 
may  return  process  by  mail,  583. 
to  provide  rooms,  <Skc.,  28. 
/MS,  on  attachment,  480. 

for  serving  summons,  176  dy 

792  c. 

death  or  removal  of,  685  e. 

service   of    notice,    Ac.,    upon, 

787^. 
liable  for  proceeds  of  sale  in  par- 
tition, 816  e.      . 
liability  in  case  of  escape,  885  a. 
duUe$  cfy  dCt  indderU  to  arrest  : 
to    execute  order  by  arresthig 

defendant,  877. 
to  deliver  copy  order  of  arrest 
and  affidavit  to  defendant,  377. 
to  accept  bail  or  deposit,  377. 
to  detam  defendant  at  instance 

(^  bail,  878. 
to  deliver  order,  with   return 
endorsed,  and  certified  copy 
undertaking  of  bail,  to  plam 
tiff,  881. 
may  give  notice  of  Justification 

of&dl,881. 
when  exonerated  from  liability, 

388. 
to  f^ve  defendant  a  certificaleof 

deposit,  888. 
to  pay  deposit  into  court,  884 
when  liable  as  bail,  884 
proceedings    on    judgment    a- 

gainst,  as  ball,  885. 
liability  of  bail  to,  885. 


dberift  duties. of  incident  to 

eonUntid. 
to  file  affidavits  on  which  arrest  ig 

made,  852. 
dntUes  ef^  incident  to  attaehment : 
to  proceed  on,  as  in  case  of  attach- 
ment against  absent  debtor8,420. 
to  attach  all  the  real  and  personal 

estate  in  the  county,  430. 
to  make  an  inventory,  420. 
inventoiy  to  be  signed  and  re- 
turned. 480. 
in  case  of  claim  of  third  party,  to 

summon   a  jury  to  try  the. 

claimant's  right,  421. 
to  collect  and  receive  debts,  4S0. 
to  take  legal  proceedings  to  re- 
cover aehtSy  credits,  £c,  of  the 

defendant,  420. 
to  sell  perishable  property,  ^8. 
'  to  sell  vessels,  428. 
as  to  property  incapable  of  maa« 

ual  delivery,  428. 
to   satisfy  judgment  out  of  pro- 

pertv  attached,  424 
as  to  residue  of  attached  property 

after  satisfiEUitlon  of  judgment! 

426. 
may  apply  to.  court  for  leave  to 

sell  evidences  of  debt,  426. 
may  permit  actions  to  be  in  name 

of  plaintiff,  427. 
on  judgment  for  the  defendant,  418. 
on  discharge  of  the  attachment, 

428. 
to  return  warrant  and  proceedings 

thereon,  480. 
fees  of,  480. 
duiieSf  dc.  incident  to  ddim  and  dtHi^ 

ery  of  personal  property. 
to  take  propertv,  893. 
to  deliver  to  defendant  a  copy  of 

the  affidavit,  notice,  and  un- 
dertaking, 393. 
•  responsible  for  plaintiff's  sureties, 

394. 
•when  to  deliver  property  to  the 

plaintiff,  894. 
when  to  deliver  property  to  the 

defendant,  894 
when  responsible  for  defendant's 

sureties,  895. 
proceedings  by,  where  the   pro- 
perty IS  concealed  in  builoing 

or  indoBure,  896. 
to  keep  property  in  a  secure  place, 

896. 
when  property  claimed  by  third 

party,  396. 
to  file  notice  and  affidavit,  with 

proceedings  thereon,  397 
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duty  of,  dte.,  tncidentai  to  eaucution, 
to  eodoise  on  execution  time  wlten 

received,  534/. 
to  return  execution,  (jfSS. 
former  laws  apply  to,  53i. 
cannot  refuse  to  levy  execution, 

534^. 
cannot  enforce  execution  for  his 

own  benefit,  535. 
to  levT  on  and  seiz^  goods,  39t/. 
to  self  real  estate,  5^/. 
fees  and  poundage,  535/. 
'  may  be  attach^  for  not  paying 

over  moneys,  536  a. 
official  bond  of,  536  5. 
advice  of  papers  on,  787  g. 
to  sell  and  convey  real  proper^ 

adjudged  to  be  sold,  890, 527. 
prQceedmgs  on  official  bond  of, 

not  anected  by  the  code,  835. 
Ittl^piff's  jury.     See,   Assessment  of 


QMpPi  proceedings  for  collection  of 
demands  against,  not  affected, 
835. 

attachment  against,  423  cL 

See,  Vessels, 

•  0llOft  WIOXOIOODB,  58. 

Siokne—  of  Judge,  782. 
Went  partner  to  Join  as  plaintifr,  132  b, 
126  h. 

,  actions  for,  cannot  be  brought 
in   courts  of  Justices  of  the 
peace,  54. 
must  be  brought  within  two 

years,  98. 
parties,  130 1. 
eompkdrU  m  action  for,  225  e,  322  e, 

828. 
cmsioer  in,  329. 
costs  in.  591, 581/ 
See,  Libel, 

nder  of  title»  compliant  for,  228  b. 
Bpeoial  eircmt  ecUendar,  in  first  dis- 
trict, 908,  919,  921. 
case,  what  is,  40  a. 
county  judge,  review  of  orders  by, 

678.     • 
damage,  allegation  of,  204/ 

amendment  to  insert,  352  a, 
finding,  when  court  may  direct, 

g^a(r^tiqn^J^;^x^(^t\Q\i  to  appoint, 
881. 
pecmity  by,,882. 
proceedings,  defined,  18. 
what  is  and  what  is  not  a  spe- 
cial proceeduig,  18  c,  19  a. 
appeal  in,  679  a, 
arresting,  by  certiorari,  30  c. 


Special  jproeeeding9--contimied. 

appeal' from  final  oilier  in,  to 

court  of  appeab,  25. 
provisional  remediea  are   not, 

649  <?. 
proceedings  sup^enientaiy  to 

execution  are,  i9a,' 
costs  in,  582  (^ 
on  appeals  in,  560  d. 
of  reviewmg  the  decision  of 
an  inferior  court  in,  628. 
t0n7U,  and  genesal  terms,  distinct- 
ion between  powers  of  court 
at  38  5. 
appeal  ttom,  678. 
of  supreme  court,  existing  povis- 
ions  of  law  as  to,  repofed,  29. 
prescribed,  33. 
extraordinary,  33. 
inabilityof  Judge  to  hold,  36. 
transfer  of,  782. 
verdict,  472.    See,  VerdioL 
Speoific  performanoe,  coonty  court 
may  decree,  39. 
parties  to  action  for,  131  b, 
complaint  for,  241  j. 
answer  in  action  for,  287  e. 
by  execution,  525. 
Spliton^  cause  of  action,  55,  111  ^ 

182  6. 
etagee.    See,  (hener. 
Stamp  on  summons,  154  a. 

defense  of  Want  of,  287/ 
Stakeholder,   action  against,  SS^  a, 
241  *. 
See,  Oaming. 
State,  when  action  cannot  be  brought 
by  grantee  of  the,  91. 
service  of  process  on,  167  e, 
lands,  removal  (^occupants  fit>m, 
within  Jurisdiction  of  county 
court,  w. 
officers,  injunction  against,  408  a. 
appeal  by,  687  d. 
Statement  of  facts.    See,  Facts. 
Statute,  complaint  in  actions  given 
by,  236^ 
action  on,  98. 
defense  under,  285  a, 
rule  of  strict  construcUon  ot  not 

to  apply  to  code,  882w 
foreign,  how  pleaded,  828  e. 
prwate,  how  pleaded,  828. 
public,  how  pleaded,  236. 
of  limitation.  S8,  ton.  . 
answer  of,  90, 285  6. 
See,  Times  for  commencing  aeliens, 
Stattftciry  liamtff,  Ihnitation  for  ac- 
tion on,  97. 
provisions,   all  inconaist^t  with 
code  repealed,  882. 
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certain,  not  affected  by  the  sec- 
ond part  of  the  code,  884. 
defence,  how  pleaded,  285  a. 
femedie$,  special  not  affected  by 
the  second  part  of  the  code, 
884. 
Btay  of  proeeedingt^  order  for,  for  more 
than  twenty  days  cannot  be 
flranted,  except  on  notice,  778, 

pending  a  motion,  778  2. 
parties  to  action  for,  181  a, 
riffht  to  amend  is  not.  845  h. 
after  Judgment  Ji)y  ujonction, 

407  a. 
en  appeal  to  court  of  appeals,  665. 
to  supreme  court  from  an  in- 
ferior court,  671. 
from  special  to  general  term 

on  a  Judgment,  678,  674  c. 
from  order  at  special  term, 

685  t. 
to  county  court  or  common 
pleas  from  justice's  judg- 
ment, 695,  695  0. 
order  for  discovery  to  operate  as, 

856. 
when  does  not  prevent  creditor  inr 
stituting  supplementary  pro- 
ceedings, 566  d 
how  ordered  within  ten  days  of 

tlie  trial,  867; 
stay  of  sale  in  partition  or  fore 

closure  cases,  894. 
light  to  amend  of  course  is  not, 

845  5. 
no  judge  has  power  to  order  arbi- 
trarily, 780  6, 
till  costs  of  former  suit  paid,  584  e, 

824  A;. 
tUl  costs  of  former  appeal  paid, 

688^.  . 

to  move  to  change  place  of  trial, 

149  a. 
order  for  time*  to  make  a  case  is 

not,  781  a, 
order  for  time  to  answer  is  not, 

781  b, 
order  for  discovery  is,  855. 
cannot  be  treated  as  a  nullity, 
781  e. 
on  judgment  does  not  extend  the 

time  to  appeal,  645  e, 
to  move  for  a  commission,  759  d, 
mitil  security  for  costs  given,  586. 
court  of  appeals,  or  judge  thereof, 

may  make  order  for,  845. 
does  not  prevent  filing  transcript, 

518  c. 
effect  of,  on  time  of  limitation,  108, 


Stooographer  to  be  appointed  for 

courts,  456. 
Steaben  caurUif  courts  appeal  to.  41  b. 
St^yolation,  to  try  at  next   circuit, 
859. 
as  to  proceedings  to  be  in  writing 

or  entered  on  minutes,  854. 
not  to  appeal,  court  may  enforce, 
659  <x 
Stook    broker,    compliant    against, 

241  Z. 
Stockholder  in   moneyed    corpora- 
tions, provisions  as  to  limita- 
tions not  to  apply  to  actions 
against,  108. 
docketing    judgments     against, 
519  p. 
supplementary  proceedings  agfdnst, 

555  a. 
in  dissolved    companies,   action 

against,  118  e, 
appeal  from  order  charging,  679/. 
requisites   of  complaint  against, 

241  d,  m. 
parties  to  actions  to  charge,  128  A. 
Bee,  Building  society. 
Streets  in  New  York  city,  appeal  in 
cases  of  opening  of,  679  «,  681 
•      a,  I,  w,  683/. 
costs  of  opening,  582  a. 
jurisdiction  as  to,  80  6. 
Strict  foreclosure,  proceedings  on, 
888  0. 
king  out  pleading  for  party  refbs 
ing  to  be  examined  as  a  wit- 
ness, 750. 
as  sham  or  irrelevant,  298. 
scandalous  matter,  825  e, 
Stmok  jury,  in  what  cases,  465  o. 
Submitting  cause  on  printed   argu- 
ments, 844 
Submitting  controveny  toitlunU  ae- 
Uon,  111, 
who  to  furnish  papers  on  argu- 
ments of,  871. 
Judgment  as  in  other  cases,  but 

without  certain  costs,  718. 
Judgment-roll,   how    constituted, 

718. 

Judgment   may  be   enforced,  or 

appealed  as  in  an  action,  718. 

no  appointment  of  guardian  on, 

125  ft,  718  b. 

Subposna  from  superior  court  of  New 

York,  43  a. 
Subpoena  duoesi  party  to  action  to 
produce  documents,  on  being 
served  with,  747  a. 
Subrogation,  defence  of,  287  g. 
Subscription  to  summons,  158|  166  dk 
to  pleadings,  805,  806  a. 
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appHoatioii  tbr  carder,  when  ftnat 

reftised,868. 
extension  of  time,  858. 
aabstantU  ri^M  what  is  meant  by 

tenn,  ^  a, 
Sobstitiitad  service,  6fproee»,  167. 

See,  Pubiieatian, 
anbBtttntiao  of  attorney,  894,  910, 

919. 
Sobstitatinga jM»r^,  in  cases  (^trans- 
fer of  interest  pendente  Ute^ 
188, 188  e. 
bdl  for  deposit,  888. 
when  ordered  in  case  of  two  or 
more  claimants  of  one  subject- 
matter,  189. 
•  QeejIrUerpleader, 
8tdt    6eey  Action, 

pending,  defence  of,  960  <2, 379  a. 
Soitora,  not  to  be  prejudiced  by  delay 

of  the  court,  840  ft. 

Summary  procee^nga,   to   recover 

poasession  of  lands.    Appeals 

from    justice's    decision    to 

county  court,  40  ^  689  d. 

ii^unction  to  restrain,  405  g. 

proyisions  of  revised  statutes  as  to 

retained,  885. 

Somming  up,  at  circuit,  one  counsel 

only  allowed  to,  860. 
SnmmonB,  actions  to  be  commenced 
by  service  of,  153. 
when  considered  issued,  415  a. 
farm  of,  ordinarily,  153, 154 
after  discontinuance  of  action  in 
justices*  courts  by  reason  of 
title    cominir    in    questicm, 
156*. 
when  served  without  copy  com- 
plaint, 158. 
by  publication.  167, 169. 
in  penal  action,  156  «,  157  b, 
by  Or  against  party  in  represent 

tative  character,  156  e. 
inaction  a^aLnst  a  county,  156  d^ 
notice  to  be  mserted  in,  157. 
stamp  on,  154  a. 
amending,  155  a. 
misnomer  in^  155  d. 
oomplaint  to  agree  with,  193  b,  c 
eemoe  qf,  by  whom  it  may  be 
served,  163. 
how  it  must  be  served,  163, 168. 
out  of  the  State,  171  a. 
on  corporation,  164. 
on  foreign  corporation,  167  b. 
on  railroad  corporation,  167  a. 
en  minor  under  age  of  fbitfteen, 
168. 


mnioe  pf'-'eonUnued. 
en  person  Jndidally  dedaied.  to 
be  of  unsound  mind,  Ac,  168, 
165  <),  d 
in  other  cases,  168. 
on  unknown  party,  169. 
on  corporation  of  N.  T.  city,  164  & 
po'sonal  service,  165  e, 
place  of  service,  166  b, 
time  of  service,  166  e. 
On  day  of  town  meeting,  167  &. 
on  election  day,  167  a. 
on  Sunday,  166  e. 
defective,  167  g. 
party  suhscribing  may  ihc  time  for 

service,  163. 
by  publication,  when  ordered,  and 

how  made,  167. 
on  board  of  supervisors,  164  b, 
on  the  people,  167  e, 
on  a  witness,  167/ 
fraud  in  senice,  i67  c. 
in  action  by  the  sheriff,  163  g, 
when  complete,  175. 
proof  of  service  of,  175, 856. 
effect  of  service,  to  confer  juris- 
.      diction,  177. 
fee  for  service,  176  d,  793  c. 
amendment  of,  155  a,  850  c 
voluntary  appearance  is  equivalent 

to  personal  service  of,  177. 
to  be  filed,.169,  791. 
in  proceedings  against  heirs,  te.  of 
deceased  judgment  debtora,  790. 
in  justices'  courts,  57. 
CKuiday,  when  reckoned  in  the  com- 
putation of  time,  786  b, 
service  on,  is  irregular,  166  ^  788& 
judgment  cannot  be  entered  (Hi, 

79  tf. 
execution   cannot  be  levied  on, 
584A. 
Superior  o^foxt  of  BuffaJk>,  transfer  of 
causes  from,  80  e, 
appeal  to  court  of  appeals  from, 

35,  657  f 
appeals  to,  689  a. 
of  the  cUy  cf  New  York,  Jurisdic- 
tion of,  30  b,  48,  45. 
jurisdiction  of  transferred  suits, 

49. 
transfer  of  causes  from,  to  su- 
preme court,  44 
transfer  of  causes  to,  from  su- 
preme court,  44, 49. 
biquestin,917,^8d 
power  of,  to  order  production  of 

documents,  46  b. 
has  concurrent  jurisdictian  with 
United  States  courts  in  admi- 
raltf  cases,  45  a. 
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Jariediction  caimat  be  conferred 

OB  by  fraud,  46  a, 
Tolontary    appearance   confers 

Jurifldktion  on,  45  a,  46  «. 
statcitoiy  proyiMonB  regulating, 

48a. 
ierms  of,  47, 48. 
■pedal  terms  c^,  how  held,  48. 
judges  of  not  to  receive  fees,  48. 
judgment  of,  where  giren  and 

how  iNx>nounced,  48. 
crier  to  be  appointed,  48. 
to  consist  of  SIX  justices,  48. 
Tacancies,  how  filled^  see  Laws 

1869,  ch.  178. 
section  28  of  code  to  ap^  to,  49. 
notions  in,  44  note,  777  h,  916, 

917. 
notes  of  issue  in,  917,  916. 
entr^  of  order  in,  917. 
motion  for  judgment  in,  917. 
practice  in  on  security  for  in- 
junction, 407  c. 

on  opening  de&ults,  678^. 
appeal  in,  from  special  to  gen- 
eral term,  678. 
rules  hi,  914. 

buuness  at  general  term,  time 
of  opening,  914. 

trial  term,  914, 918. 

special  term,  914, 918. 

non-enumerated  motions.  914, 
9ia 
appeuls  from,  915. 

atteodance  of  Justices  at  cham- 
bers, 915. 

motion  to  set  aside  verdict  as 
against  evidence,  915. 

ease  and  exceptions  on  motion 
to  set  aside  verdict,  915. 

hearing  on  motion  to  set  aside 
vercUct,  916. 

appeals  from  order  granting 
or  refusing  a  new  mal,  916. 

costs  on  appeal,  916. 

(notion  for  rehearing  before 
referees,  916. 

notes  of  issue,  916, 917. 

inquests,  917. 

filing  papers,  917. 

entering  orders,  917. 

motion  for  Judgment,  917. 

regulation  as  to  calendars,  917. 

geaend  and  special  terms,  918. 

dBjparte  orders,  918. 

appeals  from  orders,  918. 

day  calendar,  919. 

reserving  causes  generally ,919. 

substitution  of  attorney,  919. 


rules  in — Bonimtiid, 
short  causes,  919. 
defence  interposed  for  delay, 
919. 

to  dischaisge  from  cus- 
tody, 581  a. 
Older  K>r, '  where    to  be  made, 
780  d. 
Bnpenriaoira,  service  of  process  on, 
164  J. 
records  of,  how  proved,  796  e. 
to  provide  rooms,  &c.,  87. 
See,  Pubtic  qffleen. 
Supplemental  fieadingy  when  allowed, 
188/,  857, 858,  688^. 
demurrer  to,  859  b. 
eompkUntj  action  may  be  continued 
br,188. 
answer  to,  858  e, 
SnpptemAntaiy  proeeedingi,   provis- 
ions as  to,  555. 
nature  of  the  proceedings,  557  a. 
jurisdiction,  557  b. 
to  what  cases  provision  applies, 

557  ft. 
assignee  may  take   proceedings, 

558  y. 
on  Judgment  against  corporations, 

agaiost  stockholders  in  banking 

corporations,  555  a. 
against  insolvent  corporations, 
555  a. 

on  justices*  Judgment,  558  d. 

against  married  woman,  558  b, 

cannot  test  validity  of  insolvent 
dischaige  in,  558  a. 

Oik  judgment  after  service  by  pub- 
lication, 558/. 

when  an  order  for  the  examina- 
tion of  the  judgment  debtor 
may  be  applied  fey,  558  /,  A. 

who  may  make  the  order,  559  e. 
560  6. 

requisites  of  affidavit  to  obtain  or- 
der, 560  d. 

the  order,  the-  person,  place,  and 
time,  before  whom  and  at 
which  the  debtor  may  be  re- 
quired to  appear,  561  b. 

service  of  the  order,  561  h, 

proof  of  service  of  order,  661  /. 

objections  to  order,  561 1 

eflect  of  order  as  a  lien,  562  ft. 

examination  upon  order,  562  i. 

discontinuance  of*  proceedings, 
568  jfc. 

death  of  debtor  pending,  187  d. 

appeal  from  order  in,  568  o. 

second  order  in,  564  a. 
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Supptanentazy  proeeeding$~^c&ntinr- 
ued, 
commission  to  take  testimoiiy  in, 

againtl  debtor  ofjudgfMni  debtor, 
orqfihtm  havina  property  be- 
longing to  Atm,  5o5. 
order  to  examine' debtor,  566  a. 
affidavit  to  obtain  order,  567  b. 
proceedings  on  order,  567  e. 

witnesses,  how  required  to  appear 
and  testify,  568. 

examinations  to  be  on  oath,  568. 

what  property  may  be  ordered  to 
be  applied  to  execution,  568. 

fippointment  of  receiver,  571. 

order  appointing  a  receiver  to  be 
filed,  671. 

prohibiting  transfer  of  property, 
571. 

where  a  third  party  claims  proper- 
ty alleged  to  be  the  property 
of  the  judgment  debtor,  575. 

where  the  alleged  debtor  to  Judg- 
ment debtor  denies  his  indebt- 
edness, 575. 

reference  may  be  ordered,  576. 

costs  of  proceedings  and  fees  to 
witnesses,  577, 568  a. 

disobeying  order,  578. 

appeal  m,  680  6,  to,  681  r, «,  683  m,  t 

witness  in,  746/. 

judge  going  out  of  office  pending. 

Supreme  coiut,  terms  of,  88,  84,  85. 

jurisdiction  of,  29,  80. 

general  tenm,  38. 

special  terms^  83. 

rooms,  attendants,  fiiel,  ^^,  to  be 
provided  for,  87. 

transfer  to,  of  actions,  Ac.,  from 
county  court,  40, 41  e. 

transfer  to,  of  actions  from  superi- 
or court  and  New  York  com- 
mon pleas,  and  superior  court 
of  Bufialo,  80  0.44. 

transfer  of  actions  m>m,  to  superi- 
or court,  49.' 
to  U.  S.  circuit  court,  80  K 

rules  of,  849. 

judges  to  frame  rules,  888. 

judges.    See,  Judge, 

former  rules  of,  abrogated,  888. 

appeals  to,  670,  678. 
Burettes,  to  justify  in  all  cases,  667, 852. 
See,  JusUfication, 

on  appeal  to  court  of  appeals  not 
liable  on  dismissal  of  appeal, 
661  A. 

bonds,  &c.,  of,  to  be  proved  and 
acknowledged,  852. 


SoreUei    eontkwsd, 

cannot  be  sued  jointly  with  prm- 

cipal,  181  e. 
admittmg  them  to  defend,  439  a, 

664d 
liability  of,  660^',  661  a.  668  >, 

664a,»,tf,695»,696/. 
becoming  insolvent,  662,  668  A,  «, 

590  a. 
See,  Bail,  SeowrUy,  Prineipai  and 
iwretu. 
Surety  bonds,  actions  on,  justioe  of 
the  peace  has  jurlsdictuHi  of,  5L 
See,  Bonds. 
Surgeona,  not  allowed  to  testify  to 

certain  matters,  755  b, 
Suipliis  moneys,  how  disposed  <^ 
889, 892. 
complaint  in  action  for,  212  i 
application   for,   not  withhi  te 
309th  section,  609  a. 
Surrender  of  notes  on  trial,  222  d. 
Surrogate,  appeals  from,  not  affsctad 
by  the  second  part  of  the  code, 

appeal  from,  668  g,  871,  653  k^ 
682  r,  s,  886  d, 

examination  of  parties,  744  e,  756L 

appeals  from,  regulated,  871. 

oostson,  581  <f,  779  ft. 

proceedings  on  official  bond  of^ 
not  affected  by  the  code,  885. 

resale  under  decree  of,  888  k 

ejectment  on  decree  of,  827  a, 

proceedings  for  admeasurement  of 
.    dower  before,  827/. 

proceedings  before,  89  ij,  90/. 

action  on  decree  of,  96  b. 

cannot  try  disputed  claim,  624. 
Surviving  partner,  joinder  of,  as  de- 
fendant, with  executors  of  de- 
ceased partner,  130  «. 
Swamps,  marahee,  &o  proceedings 
for  draining  of,  not  affected  oj 
the  code,  m 


T. 

TaaL    See,  Personal  Tax, 
Taxation  ^f  costs.    See,  A^ui¥nmU. 
Teohnloal  defect    See,  Shrror  or  de- , 

fed,  Mistake, 
Tenants  in  oommon,  joinder  of^  127 

c,  d,  e. 
Tenant    See,  Landlord  and  lenamL 
TeoantB  holding  under  a  judgment 
debtor,  719. 
See,  Joint  debtors^  dtc. 
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Tenant  for  lifio,  interest  of,  how  calcu- 
lated, 816  b,  806, 904. 
TvkSmqfteraeUonbrtnigMf  (160  ^'791  a, 
answer  of,  285  d. 
Bee,  Of&r, 
Torm  fee,  allowance  of,  608  iL 
Ttoma,  on  amendment,  854/. 

on  giyinff  leave  to  answer  after 
tune  Uierefor  has  expired,  448. 
on  a  postponement,  619. 
of  court  of  appeals,  27. 
of  supreme  courts,  circuit  courts, 
and  courts  of  oyer  and  ter- 
miner, 33. 
extraordinary,  34,  829. 
appointment  of,  to  be  transmitted 
to  secretary  of  state,  and  pub- 
lished, 35. 
of  superior  court,  47,  48. 
of  \N.  Y.  common  pleas,  47,  48. 
of  county  courts,  41. 
and  calendars  in  first  district,  907. 
TMtlmony  of  parties,  744. 
of  witnesses,  755. 
examination  to  perpetuate,  under 

the  revised  statutes,  750. 
taking  by  commission,  757. 
conditionaUy,  766. 
by  consent,  770. 
on  a  motion.    See,  Motion^ 
The  people.    See,  PiBople. 
Thereby  and  thertfore,  meaning  of  the 

terms,  196  dd. 
Thing  in  aotion,  what  may  be  as- 
signed, 109, 115. 
how  it  ntey  be  assigned,  112. 
assignment  of,  in  parcels,  111  d, 
re-assignment  of,  114  b. 
who  is  an  assignor  of,  755  e. 
Time    to    serve  complaint  afler  de- 
mand, 159, 159  d,  e,f. 
to  answer  or  demur,  255,  858. 
to  answer  after  order  of  arrest,  876. 
to  reply,  302. 
withm  which  to  amend  of  course, 

844,  347  b. 
for  service  of  notices,  &c.,  790. 
for  notice  of  trial,  457,  790. 
for  appeal.    See,  AppeaiL 
to  return  execution,  533. 
to  comply  with  conditional  order, 

to  make  a  case,  783  e, 

to  turn  case  into  special  verdict  or 

exceptions,  864. 
to  serve  amendments  to  case  or 

exceptions,  864 
allegation  of,  in  pleading,  322  d, 

820  a. 
to  what  period  of,  allegations  in 

pleadings  refer,  820  a. 


Time— «9nt»ntMti 

to  move  to  vacate  order  of.  arresL 

876. 
for  referee  to  make  report,  500  a 
to  take  any  proceeding  except  ap- 
peal, may  be  enlarged,  T^ 
low  eomputsd,  786, 786  a. 
if  last  day  be    Sunday,  7861, 

786  6,(1 
on  notice  of  trial,  786  a,  790. 
Sunday  an  intermediate  day,  is 

to  be  included,  786, 786  b, 
for  publication  of  legal  notices, 

to  take  proceedings,  excent  appeal, 

may  be  enlarged,  78o. 
additumai,  how  computed,  787  a. 
double,  when  service  by  mail,  790. 
Se^  BeasonaNe  timi,   Eniarging 
Hme. 
Times  for  commencing  aetions,  provis- 
ions as  to,  applied  to  Justiceif 
courts,  72. 
in  general,  88. 

previous  law  as  to,  repealed,  88. 
objection  that  action  not  com- 
menced in  time  must  be  taken 
by  answer,  90. 
for  the  recovery  of  real  proper- 
ty, 91. 

other  than  to  recover  real  prop- 
erty, 96. 
general  provisions  as  to,  100. 
Title  of  affidavit,  785. 

plaintiff  to  show,  203/. 
complaint  for  slander  of,  228  b, 
of  action  not  changed  on  appeal, 

639. 
need  not  be  set  forth  in  answer  to 
action   to   recover   property 
distrained'  damage    feaaa/ni^ 
331. 
to  real  property,  justices  of  the 
peace  have  no  jurisdiction  of 
actions  involving,  54. 
seizin  when  necessary  in  action  or 

defence  founded  on,  92. 
when  it  comes  in  question,  64  e, 
when  question  of,  cannot  be  raised. 

55. 
answer  of  title  in  justices'  courts, 

64. 
certificate  that  it  came  in  question, 

591, 69. 
oosts  when  it  comes  in  question, 

591, 69,  592/. 
to  property  sold  on  execution,  169, 

542  <J. 
See,  BntUUna. 
Toll-gate,  jurisdiction  of  county  courl 
as  to,  40  & 
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yon-gnta    c(mUn\ud. 

appeal  from  decision  as  to  location 
of,  679  g,  658  j. 
Tort,  may  be  waived,  and  suit  brought 
on  contract,  179  h, 
comiter-claim  in  action  for,  298  a. 
asdgnment  of;  110  «,  109  h. 
at  sea,  action  for,  22  c 
by  married  woman,  121  d, /. 
parties  to  actions  for,  180  i, 

and  eourUy  officer$^  suits  by, 
117  b. 
complaint  by,  189  c, 

saperintMideDt,    action 
bond  of,  121  h. 
Town  meeting;  service  of  sommons 

on  day  of,  167  h. 
Trade-marka,  ii^jonction  to  restrain 

iilfrififfement  of,  401/ 
Tranaoi^yt  cf  judgment  may  be  filed, 
618. 
effect  of  filing  as  a  lien,  618. 
perfecting  an  appeal  and  giving 
security  to  stay  proceedings 
does  not  present  respondent 
from  filing,  618  c, 
qfJuBtkaf  judgment;  Q^y  84. 
T^aDafor   of  proceedings   from   one 
Judge  to  another,  86, 44,  naU, 
cfeoAuu  from  supreme  to  superior 
court,  49. 
to  the  U.  8.  circuit  court,  80  A. 
from  superior  court  of  Buffido, 

80  «. 
fit)m   dty  court  of  Brooklyn, 

80  0. 
fix>m  superior  to  supreme  court, 

tlv  tf,  44. 

fit)m  mayor's  or  recorder's  court, 

46. 
flpom  county  court  to  supreme 

court,  80  tf. 
from  district  court  to  common 

pleas,  923. 
appeal  from  order  for,  82  A,  47  d. 
proceedings  for,  47  d. 
af  property AwAi^  may  order  judg- 
ment debtor  to  give  under- 
taking not  to  make,  556. 
when  may  be  forbidden,  571. 
confession  of  judgment  is  not, 
723/ 
of  hearing  motion  or  order  to  show 

cause,  86, 44  noU^  782. 
of  special  proceeding,  782/. 
of  interest  not  to  abate  action,  188. 
cfpa^peTB  onjUe  on  change  of  place 
of  trial,  851. 
8ee,  Atngnmenly  BemovcU  cf  eauees,   j 
Thuuittoiy  action,  place  of  trial  of, 
146  c 


TteUe  costa,  585. 

damages.    See,  Dom^^M. 
Trespatm  on  real  proper^,  time  for 
coDunencing  acUcm  for,  97. 
proviaionB  of  revised  statutes  aa 
to,  not  afiected  by  the  code, 
581  a,  603  a  to  0, 835. 
action  for  in  justice's  court,  54  a. 
assigunent  of.claim  for,  lli  b. 
Qee^  MaUdow  ire$pa». 
Triable,  meaning  of  the  term,  779/. 
Trial,  definition  of,  455. 
what  is  a  trial,  455  b. 
place  of,  143.    See,  Phee  cf  Trial 
notice  of;  457. 

either  party  giving  notice  may 
bring  on,  and  m  the  absence 
of  adyerse  party  take  a  dis- 
missal of  the  complaint  or  a 
verdict  or  judgment,  46L 
eeparaie,  between  a  plaintiff  and 
one  or  some  of  the  dofendantoi 
may  be  had,  461. 
copy  summons  and  pleadings  to 

court  on,  471. 
amendments  at,  351  e. 
costs  on  postponement  at  619. 
number  of  counsel  on,  860. 
discontinuance  on,  634  i. 
plamtiff  may  stipulate  to  proceed 

to,  859. 
dismissing  complaint  for  not  bring- 
ing cause  to,  859. 
noUoe  ^,  either  party  may  give, 

length  of,  457,  790.' 

must  be  served  on  each  defend- 
ant who  appears  separately, 
and  by  a  separate  attorney, 
459  ({. 

where  there  are  two  or  more 
actions  between  the  same  par- 
ties, 459  e. 
J  in  first  district,  467. 

must  state  plaintiff's  intention 
to  take  an  inquest,  or  he  can- 
not do  so,  860. 

where  besides  the  issue  to  be 
tried,  there  are  damages  to 
be  assessed,  459  e. 

when  defendant  notices  the 
cause  for  trial,  and  he  seeks 
relief  other  than  a  dismissal 
of  the  complaint  virith  costs, 
459  <;. 

if  insufilcient,  and  the  party  pro 
ceeds  to  trial,  and  in  the  ab- 
sence of  the  other  party  ob- 
tains a  verdict  or  judgment, 
such  verdict  or  Judgment  will 
be  irregular,  459/ 
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before  ref^weee,  489. 
either  par^  giving*  ibaj  bring 
►  to  trial;   '^ 


,401. 
cause  should  be  at  iarae  as  to 

all  defiMidaats  befbre  noticed 

fpr  trial,  464  A. 
court  to  be  Aimished  with  copy 

pleadings,  &c,  471. 
dismiiBal  of  complami  for  not 

^poeeeding  to,  511 «. 
dismissal  of  complaint  on,  467  n, 

fee.  602/,  910. 
pnomUnff$  an^  jury,  465  a. 

struck  jury,  469  e. 

ilghl  to  bc«m,  465  d. 

Qcmncel  addressiitt;  Juiy.  465  e, 

oljecting  to  pleadmigs,  465  g, 

poatpoaeiaent  on  pajmoit  of 
C0Bta,466  6. 

examination  (^  witnessea,  466  d, 
860. 

nonsuit,  467  n,  86t 

effect  of  nonsuit  or  diamiflnal  of 
complaint,  468  «. 

nilinga,46a^ 

production  of  documentt  or  chat- 
tels, 468  k. 

changing  ground  of  action 
deience,  469  m. 

charging  Jury,  469  d. 

deliberation  of  Jury.  470/. 

separation  of  jury,  470  A. 

interference  with  Jury,  470  i, 

sealed  verdict.  470  A:. 

polling  Jury,  470 1 

irreguhrities  at  circuit,  471  a. 

exceptions,  471  &. 

orderinfl^  exceptions  to  general 
termm  first  instance,  471/. 

cannot  be  part  by  one  Judge  and 
part  by  another,  484  «. 

surrender  of  notes  on,  232  d 
byjurp^  in  what  cases,  455. 

howwaiyed,76<;,  484. 
Ify  the  eourtf  in  what  cases,  456. 

qf  the  quisUon  cffaet,  decisi<Hi  to 
be  eiyen  in  writing,  and  be 
filed  with  the  clerk  within 
twenty  days,  484. 

Judgment  on  decision,  how  en 
tered,  484,  ^6  a. 

finding  c^  Judge  on,  what  to 
contain,  484. 

finding  by  Judge  on,  t»»  be  treat- 
ed as  a  yerdict  of  a  Jury,  485  d. 

for  the  purpose  of  an  appeal, 
either  party  may  except  to  a 
decision  on  a  matter  of  law 
arising  on,  486. 


Trial  by  (he  court  af  ths  quetUm  ^fut 
-^eantmuid. 
a  reyiew  of,  how  obta^led,  486. 
fi^0rM,489. 
Heoring^  JSMiee  of  trial,  PmI- 
p&nmmt  cf  trial,  Ifm  trial. 
Verdict, 
Troy,  reeord^r  of,  may  issue  order  in 
supplementaiy    prooeedings, 
5i0a. 
Trust  oompaDy,  need  not  giye  secu- 
rity when  guardian.  881  a. 
accounts  of  deposits  with,  895. 
oidMS  to  draw  moneys  from,  89Qk 
Tnm^^m,  cause  of  action  against  de- 
fendant as  trustee  cannot  be 
united  with  a  cause  of  action 
asainst  him  personally,  8^  j. 
complaint  by,  190  d 
confession  of  judgment  by.  728. 
may  be  sued  in  an  action  for 
.  claims  arising  on  contract  and 
by  operation  of  law,  682. 
fiaifU^  Bksy  be  required  to  giye 

security  for  costs,  585  i. 
when  pers^ally  liable  for  costa, 

security  on  a{^ieal  by,  665. 

€f  an  express  trust,  may  sue  with- 
out Joining  party  in  interest, 
116, 119  b. 

who  is  a  trustee  g(  an  ezpreas 
trust,  119  &,  628  0. 

costs  in  an  action  by  or  against 
622.  628  a,  <^ 

as  to  suits  by,  108  h. 

qf  reUgious  society,  action  by  and 
a^aOnst,  121  e,  117  d. 
Truth,  defence  of,  329  a. 
Turnkey,  cannot  be  bail,  878  b. 
Tompike  roada,  Jurisdiction  of  oounty 
courts  as  to,  89. 


u. 


TTnoertain  allegjations,  828  /. 

See,  Ind^/hiUe  and  uncertain. 
TTnoertainty,  not  a  ground  for  demur- 
rer, 258  c,  822  a 

remedy  for,  825  b. 
TTndertaldiig,  on  answer  of  title  in 
Justices'  courts,  66. 

on  order  of  arrest,  875, 876  b, 

on  attachment.  419. 

on  claim  and  deliyery,  898, 894. 

on  injunction,  406, 407  d. 

on  appeal,  660,  662,  665,  666, 671, 

to  be  proyed  or  acknowledged,852 
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Undertakiiis — conUnued. 

to  be  filed,  669;  794, 851, 668  a. 
to  be  delivered  to  parties,  794 
amendment  of,  351  a,  398  a,  d, 

641  d,  661  e,  696/ 
action  on,  242  k,  409/,  419  »,  660i, 
678,794. 
See,  Parmisnan  to  9us. 
sammons  in  action  on,  157  m, 
answer  in  action  on,  286  «,  895/ 
oomplidnt  on,  242  k. 
deposit  in  lieu  of,  662. 
See,  SecurUy, 
United  States  oourtSy  proyisions  of 
code  as  to  liens  of  Judgment 
extend  to  Judgments  of,  518  a, 
removal  of  causes  to,  80  A^  720  a, 
costs  in,  581  e, 

government  contracts  not  assign- 
able,-112  A. 
action  by  or  against,  121  a.  22  «. 
discharge  of.personH  enlisted  in 
army  of,  ^  c 
Unknown  owners,  moneys  of,  905. 

in  partition,  812  a. 
Unknown  party,  service  of  process 

on,  169. 
Unliquidated  damage,  assignment  of, 
110^ 
summons  in  action   to   recover, 
157  f». 
Unsound  mind.    See,  Pmohs  of  un- 

semndmind. 
Use  cmd  oooupation,  complaint  for. 
243/ 
parties  to  action  for,  127  c. 

Usozping  oMee  crfranckm^  action  for. 

Usury,  openmg  default  to  admit  de 
fence  of,  448  d. 
defence  of,  285  A,  283  «,  299/ 
See.214d 


Vaoanoy  in  oflace  of  Judge,  how  sup- 
plied (Laws  1859,  ch.  173). 
Vacating  order  made  out  of  court,  638. 
Value,  allegation  of,  in  pleading,  828  d 
Vazlanoe,  not  to  be  deemed  material 
unless  it  h^  misled  the  ad- 
verse party,  839. 
instances  of  immaterial  variances. 

841/ 
mimaterial  amendment  of,  842. 
what  is  not  a,  348. 
injustices*  courts,  75  d. 
See,  AmmdfMnX^  Mistake,  J 


Vendor  and  emdiM,  Joinder  oi;  181  it. 

and  purehaaer,  coonter-daim  b^ 
tween,295  $. 
Venae.    See,  Ftaos  (f  trial 

of  affidavit,  785 /k 

affidavits  to  change,  879. 
Verdiot,  general  and  special,  defined, 

separate,  472  e. 

what  verdict  Jury  may  render,  478. 

in  actions  to  recover  p^vonal  pro- 
perty, 478  a. 

part  for  plaintiff  and  part  for  de- 
fendant, 478  6, 

for  damages   exceeding  amoniit 
claimed,  473/ 

fi>r  interest,  474  b,  474  o. 

toT   double  and  treble  damagML 
475  a. 

severance  of  damages  on.  475  k 

contingent  damages  on,  475/ 

altering,  476  a,  b. 

sealed,  470  k. 

polling  Jury,  as  to,  470  L 

amending,  852  e, 

amendment  after,  852/ ! 

special,  controls  general,  476. 

assessfaig    defendant's    damages, 
476. 

subject  to  the  opuiion  of  the  court, 
477, 481  g,  648. 

entry  of.  476. 

entr^  of  Judgm^t  on,  476, 481  ff. 

specuU,  how  settled,  864. 
what  to  state,  472  a. 

callinff  plaintiff,  before  deliveiy  at, 
861. 

in  ejectment,  826  b. 

interest  on,  when  allowed,  612. 

county  Judge  cannot  order  stay  of 
proceedines  after,  778. 

may  be  amended,  352  e. 

Judge. may  entertain  motion  to  set 
aside,  476. 

death  of  party  after,  134 

cures  defects  in  pleading,  251  a 

in  Justice's  court,  78  d. 

on  writ  of  inquiry.  447  d, 

report  of  referee  is  not,  779  dL 

stay  of  proceedings  afler,  778. 
Verification  of  pleadings,  when  neces- 
sary, 805, 806/ 
how  to  be  made,  307. 
when  it  may  be  omitted,  307, 
808  a. 
by  the  attorney  or  agent,  809  «. 
811  <^ 
should    not  be  before  the  at- 
torney of  the  party,  811  b, 
by  the  party,  810  a. 
before  whom,  811  b, 
reason  for,  8^  a. 
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Verifloation,  Sc-^wntimietL 

oopy  of,  must  be  senred  with 

lueadhig,  806  Aw 
out  of  State,  810  ft. 
Ibnn  of,  by  party  to-action,  810  a. 
attorney  or  agent,  811  & 
effect  of  omitting,  or  of  defect 

in,  806/,  g. 
by  all  the  defendants,  when  re- 
quired, 814  & 
when  <x)rporatlon  is  a  party, 

807. 
in  Justice's  court.  7iJ. 
Veoaelfl^  proceedings  for  collection  of 
demands  agunst,  not  a£Ebcted 
by  the  code,  886. 
sale  of,  on  attachment,  428. 
action  for  hire  of,  137  d. 
See,  Fr^hi,  Own&r. 
Void  order,  T/6  b. 

Vdlnntary  appearance^  177,  177  d. 
Bee^  Appearanee. 


vr. 

Wager,  right  of  action  on,  not  assign- 
able, 111  i,  108*. 

parties.  126/. 

Bee,  Stakeholder. 
Waiver  of  irregularity  in  service  of 
notice,  5i30  J. 

of  iregularity  m  seryioe  of  som- 
mons  or  other  paper,  177  0, 
789^. 

of  irregularity  in  appointment  of 
referee,  ^  e. 

of  exemption  law,  661  a. 

of  security  on  appeal,  660. 

of  motion,  773  a. 

of  tort  and  suing  on  contract, 
179  ft. 

ofappeal,637/,840. 

of  nght  to  security  for  costs,  600  d 

of  costs  of  circuit,  606  e, 

of  defect  in  process,  177  0. 

of  defence,  265,  704  d. 

of  defect  in  verification  of  a  plead- 
ing, 806/  811  b.  « 

as  to  tmie  to  appeal,  646  h. 

of  objection  to  a  complamt,  266, 
255  ft. 

of  obiection  to  referee,  496  e. 

of  objection  to  arrest,  886/ 

of  trial  by  jury,  76  0, 484. 

of  Jury,  76  e, 

of  objection  to  Jury,  465  ft. 

of  inquest,  464  0. 


Wafyor— «Mil£niMdL 

of  otjection  that  papefs  not  Ibtt- 

oed,  Ac,  857. 
of  case,  865. 

of  exceptions.  867, 504  g. 
ofdefoult,84O0L 
of  provisional  remedy,  860  a. 
by  public  officer,  as  to  place  of 
trial,  144  a. 
Waixant^  under  act  abolishing   im- 
prisonment for  debt  may  now 
issue  in  all  cases  prescribed 
by  that  act.  158  ft. 
of  attorney,  given  before   J^uly, 

1848,  Judgment  on,  796. 
of  aUaehment,    See,  Attaehment 
for  arrest  of  Judgment  debtor,  556. 
"Warrant.    See,  Fahe  vxsrranty, 
W^aste,  action  of,  abolished,  and  ac- 
tion under  the  code  substituted, 

818. 
who  may  bring,  108  d, 
restraining,  824  f . 
Wliereby,  meaning  of,  196  dd. 
Widow,  cannot  assi^  debts  due  her 

late  husband,  112  p. 
"Wife.    See,  Hueband  and  «o(/^  Har- 
ried tooman. 
of  assignor  of  chose  in  action  may 

be  a  witness,  746  g. 
admissions  by,  524  /  g, 
action  for  entidng  away,  64. 
domicile  of,  145  £ 
WUl,  action  for  construction  of,  a^ 
lowance  in  addition  to  costi^ 
489. 
of  real  estate,  validity  of,  may  bo 
determined  in  supreme  court, 
29  0. 
See,  Surrogate. 
Withheld  papers,  how  supplied,  794. 
Witnefla»  haw  compelled  to  attend,  on 
trial,  749,  497  g. 
on    supplementary  proceedings, 

not  entitled  to  counsel,  409  e.     , 

fees  of,  for  attendance,  577,  616. 

fees  to  a  party  to  the  action,  617/ 
744  d. 

allowi^ice  to,  in  proceedings  sup- 
plementary to  the  execution, 

punishment  of,  for  disobedience  to 
orders  of  judge  or  referee, 
57a    . 

change  of  place  of  trial  for  conve- 
nience of,  148. 

before  referee,  497  a. 

referee  cannot  be,  in  a  reference 
before  him,  498  a. 

parties  to  action  may  be,.744. 
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laM«iiii0ito 
fTtmhittioa  on 

non,  46. 
terrfce  of  fiiiiifliOBi  OB,  107 /. 
Juror  mar  be,  407  wl 
DOC  entitlBd  to  oounael,  663  «. 
xvTtew  of  orderonmotiQa  fo  at- 
tachment against,  683  / 
ertmlned  op  commiiiiioii  may  alao 
be  ezamiiied   on  the  trial, 
766A. 
oo-plaintur  or  co-defendant  majr 

be  enmined  as,  752, 758  a. 
esaoDdnatioii  ol"  on  conuniaBioii, 
7561; 
ooBdHioiiaUj,  748  e,  768  & 
bj  emiseiit,  770  A. 
OB  naotioB,  746  & 
in  SQppleiiieBtary  ptooeedingB, 

668. 
fai  snrroaates' courts,  744  «,  756. 
on  trial,  466  tf,  860. 
in   intoloeatoiy    pfooeedmga^ 
746  & 


tot  be,  tfi 
745  y,  4  715/ 
mider  merbanW  Bealsir,  746  d. 
in  diroroe  cases,  745 1, 
pdYOaeed   ftom    arrest,   961  a, 

ocmtradictiiui;  witness,  749/ 
ponishin^  m  refosiBg  to  testify, 

750. 
See,  ilfltffwy  tpifaesi,  iHyriuflliwy 
tesHmcnff^  AeoowUdoob. 
UTock  and    stf-miQef,  oomplamt   fior, 

244d 
Wraoka^  jnrifldfctifin  c€  conntj  court 

as  to,  88. 
Wdtof  BStfmat;  when  it  majr  isBUfl^ 

of  inaction,  abolished,  887. 
of  nmsance,  abolished,  && 
of  assistance,826  g,  888/ 
qfmror^  aboushed,  m  actions,  696, 


phjsidan  cannot  be,  in   certain 

eases,  755  &. 
clergy  cannot  be,  as  to  confession, 

755  Ow 
metropolitan  poUee,  when  cannot 

be  sobponiaed  as,  756/ 
as^gnor  of  thii«  in  aetfam,  758. 
wife  of  assignor  may  be^  746^ 


when  proper,  687  a. 
qfrn^uirpafdamaffes.   See,. 
mmU  of  damoffei, 
vrxttiDfifL    See,  Admimtm,  Dueomnf 

or  Inspeetion  cf^  785. 
Written  toatnunent;  pleadings  in  ao> 
tkm  OB,  71, 800  & 
costs  in  action  for  coostroction  ot 
607. 
Wrongfolaot  ^ob^JkaB^^fwrmngfa 
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ADDITIONAL  NOTES 


OF  THE   DECISIONS  PUBLISHED  SINCE  THE  FIRST  PUBUCATION 

OP  THIS  WORK,  AND  BRINGING  DOWN  THE  NOTES 

OF  REPORTED  CASES  TO   1867. 


These  additional  notes  contain  the  decisioDs  reported  in 

Vole.  26,  27,  28,  29,  80,  81,  32,  83,  New  York  Reporta. 

"     41,  42,  48,  44,  46,  Barbour's  Reports. 

"     8,  9, 10,  BoBWorth's  Reports. 
Vol  1,  Daly's  Reports. 
Vols.  17,  18,  19,  Abbott's  Reports. 
Vol  1,  Abbotf  8  Reports,  New  Series. 
Vols.  27,  28,  29,  30,  81,  Howard's  Reports. 


§  2,  p.  18  a.  A  proceeding  by  mandamus  is  an  action.  (  TUe  People  y.  Leiois, 
28  How.  172.) 

Same  section,  p.  19  a.  A  proceeding  to^  vacate  a  local  assessment  in  the  city 
of  New  York  is  not  a  special  proceeding  in  'the  sense  of  the  Code.  (Re  Dodd, 
27  N.  y.,  629.) 

§  9,  p.  21.  Where  courts  may  be  held  in  times  of  epidemic  disease,  Laws  of 
1866,  p.  847,  ch.  174. 

§  10,  p.  22  c.  The  courts  of  this  State  have  no  jurisdiction  in  an  action  at 
/oio  against  foreign  executors  or  administrators  {Metcal/\.  Clark,  41  Barb.  45)  nor 
of  an  acti(m  for  injury  to  real  estate  out  of  the  State.  (Mott  v.  Coddington,  1  Abb. 
N.  S.  290.) 

As  to  jurisdiction  by  habeas  corpm  on  a  commitment  by  a  court  of  the  United 
States,  see  He  BarreU,  42  Barb.  479. 

The  courts  of  this  State  have  jurisdiction  of  torts  committed  in  foreign  states. 
where  the  defendant  is  served  with  process  in  this  State  (HuUy,  Vreelaitd,  18 
Abb.  182 ;  LaUmreUe  v.  Clark,  46  Barb.  827 ;  8.  C.\s  erroneously  reported  80 
How.  242);  and  so  of  an  action  for  a  breach  of  covenant  to  convey  real  property 
flitoate  in  a  foreign  SUte.    (Moit  v.  Ooddingion,  1  Abb.  N.  S.  290.) 
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§  11,  p.  26  a,  A  jadgment  obtained  in  a  court  of  common  pleas  in  1846  was 
not  a  suit  or  proceeding  pending  in  tiiat  court  on  the  first  Monday  of  July,  1847 
(  Weffman  v.  C%t7<fe,  44  Barb.  408) ;  proceedings  in  cbancerr  prior  to  1846  to  ^ 
point  committee  for  habitual  dronlcard,  and  pending  when  the  constitaUon  of  1846 
went  into  effect,  bcK^me  rested  in  the  Supreme  Court  (ScrHmer  v.  QuaUrwgh, 
44  Barb.  481.) 

§  17,  p.  29  b.  The  supreme  court  cannot  entertain  an  action  for  leaye  to  iarae 
execution  on  a  judgment  of  a  county  court    (NiUs  v.  Perry,  29  How.  19S.) 

Same  section,  p.  30  b.    Add,  Ee  Seventh  Avenue,  29  How.  180. 

Same  section,  p.  30  h.    Add,  Patrie  v.  Murray,  29  How.  812 ;  43  Barb;  828; 
Benjamin  v.  Murray,  28  How.  193 ;  Jonee  v.  Seward,  41  Barb.  269 ;  17  Abb.  877. 
Removal -of  causes  from  courts  of  conciliation.    Laws  1865,  ch.  666. 

§  18,  p.  33.  Powers  of  general  term.  (Brotheraon  t.  Oonsalvt,  28  How.  117; 
Opming  Seventh  Avenue,  29  How.  180.) 

§  27,  p.  36.  A  judge  out  of  court  cannot  punish  as  for  a  contempt  a  disobe- 
dience of  an  order  in  a  statutory  proceeding,  unless  where  Authority  so  to  poniah 
is  conferred  by  statute.    (The  People  v.  Brennan,  45  Barb.  844.) 

When  a  judge  is  disqualified  by  reason  of  his  affinity  to  one  of  the  partiefl  to 
the  suit    (iv.  Baven  R,  R  t.  Schuyler,  28  How.  187.) 

§  80,  p.  40.  County  courts  have  jurisdiction  of.  actions  for  the  specific  per 
formance  of  contracts  (  Willieton  v.  WiUiston,  41  Barb.  685),  and  of  all  issues  in  ac- 
tions of  foreclosure,  and  to  review  proceedings  in  actions  after  judgment,  snd  to 
grant  new  trials.    (EaU  v.  Hall,  80  How.  51.) 

As  to  enforcing  judgments  of  county  court,  after  death  of  judgment  creditor. 
(Laws  1864,  ch.  548 ;  Niles  v.  Perry.  29  How.  192.) 

§  33,  p.  46  a.  The  N.  York  Common  Pleas  has  jurisdiction  in  actions  fi»  torts 
committed  out  of  the  State  (Smith  v.  Butler,  1  Daly,  608).  In  all  actions  exc^t 
those  mentioned  in  sections  123  and  124  of  the  Code,  where  there  Is  only  a  ^g" 
defendant,  he  must,  to  give  the  N.  Y.  Superior  Court  or  N.  Y.  Common  Plets 
jurisdiction,  reside  in  the  city  of  New  York  or  be.  served  with  the  sunmioiis  there- 
in.   (Kerr  v.  Mount,  28  N.  Y.  659.) 

g  33.  The  Mayor's  Court  of  Albany  may  grant  new  trials  or  set  aside  jodgr 
ments  on  the  merits.    (The  People  v.  Austin,  48  Barb.  818.) 

S  64,  p.  66.  Two  towns  contiguous  at  either  of  the  corners  thereof  sre  sd- 
joinliig  towns.    (Holmee  v.  Carley,  81  N.  Y.  289.) 

A  justice  of  the  ^eace  is  not  disquhlified  from  trying  a  cause,  by  reason  of  hw 
having  been  a  Juror  in  an  action  between  the  same  parties  for  the  same  cause  of 
action.     (Travts  v.  Jenkins,  80  How.  152.) 

A  judgment  rendered  by  a  justice  of  the  peace  who  is  related  to  either  of  the 
parties  is  void.    (Schoonmaker  v.  Clearwater,  41  Barb.  200.) 

A  summons  issued  by  a  justice  of  the  peace  does  not  require  a  revenue  stamp. 
(Baird  v.  Pridmore,  29  How.  253.) 

Same  section,  p.  68.  To  obtain  an  attachment  in  a  justice's  court  ^&^^\ 
non-resident,  the  affidavit  is  sufficient  to  give  jurisdiction,  and  as  against  third 
parties  if  it  states,  "  deponent  (plaintiff)  applies  for  an  attachment  on  the  ff^^ 
that  the  defendants  are  not  residents  of  thift  county,  but  are  residents  of  another 
county"  (Basrom  v.  SmitK  31  N.  Y.  695);  and  as  to  approving  bond  and  return, 
see  la.  and  Williams  v.  Bamaman,  19  Abb.  69  ;  18  Abb.  168;  28  How.  69.  , . 

An  affidavit  that  defendant  is  justly  indebted  to  plaintiff  on  a  demand  arising 
upon  keeping  horses,  held  sufficient    (  Williams  v.  Barnaman,  19  Abb.  69.) 
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A  bond  with  one  surety  Boffident  on  iaening  an  attachment  xmder  non4mpri8- 
cmment  net.    (Id) 

Same  section,  p.  60.  Constable's  return  of  personal  serrice  of  a  sommoos  is 
oondnsiTe,  and  cannot  be  impeached  collaterally.    {Hvitbard  v.  Chopin,  28  How. 

Same  section,  p.  61.  Defects  in  process  cured  by  general  appearance  in  the 
action.    (%-a^tt0y. /n9tn,  27How.  61;    PTo&on  v. -fcrton,  27  How.  294.) 

Who  may  wpear  as  attorney.    (Laws  1864.  ch.  421.) 

A  justice  of  the  peace  cannot  amend  a  summons  after  seryice,  by  correcting 
the  name  of  a  defendant  therein,  when  such  defendant  does  not  appear  {Hoffman. 
T.  Fuh,  18  Abb.  76) ;  but  he  may  where  the  parties  M)pear  and  ao  not  move  to 
dismiss,  amend  the  summons  by  correcting  the  date.  (Bradbury  y.  Van  Nottrand, 
46  Barb.  194.) 

Same  section,  p.  62  a.  A  justice  has  jurisdiction  of  a  cauae  at  the  return  of 
the  summons  and  of  the  person,  one  hour  after  the  return,  whether  the  defendant 
is  present  or  not     (Sagendorph  v.  Shult,  41  Barb.  102.) 

§  66,  p.  64.  The  introduction  of  a  deed  as  evidence  not  of  title  to  land,  to 
establish  some  other  fact,  doesAot  raise  a  question  of  title.  (Nichoh  y/Bain,  27 
How.  286;  and  see  HeinU  v.  Bellinger,  28  How.  39.^ 

§  69,  p.  67.  Where  title  to  land  comes  in  question  the  justice  has  no  jurisdic- 
tion.   {Oage  v.  HUl,  48  Barb.  44.) 

J  64,  p.  76.    A  venire  should  not  be  delivered  to  a  constable,  by  a  justice, 
the  parties  have  had  an  opportunity  to  object    (Rice  v.  Buchanan,  41  Barb. 
147.) 

Same  section,  p.  76  a.  A  constable  who  serves  the  process,  appearing  as 
counsel,  renders  the  judgment  irregular  but  not  void.  (  WiUcineon  v.  Vorce,  41 
Barb.  870.) 

Same  section,  p.  77  i'.  An  erroneous  dismissal  of  a  suit  by  a  justice,  against 
the  wish  of  the  plaintiff,  puts  an  end  to  it  as  effectually  as  though  it  was  dismissed 
upon  the  plaintiff's  motion.    (Lord  v.  Osirander,  48  Barb.  887.) 

Same  section,  p.  79  d  If  a  justice  does  not  render  his  decision  in  four  days 
after  the  cause  is  submitted,  he  loses  jurisdiction  (Bloomer  v.  Merrill,  29  How. 
259);  but  the  parties  may  by  stipulation  give  the  justice  more  than  four  days  to 
render  judgment    (Barnes  v.  Badger,  41  Barb.  98.) 

Same  section,  p.  80  d  A  justice  cannot  amend  his  judgment  (Dauchy  v. 
Brown,  41  Barb.  666.) 

Same  section,  p.  80  i.  Fees  of  justices  of  the  peace  in  civil  cases  are  as  fol- 
lows:    (Laws  1866,  ch.  692,  p.  1481,  §  1.) 

Summons 26 

Warrant,  attachment,  or  transcript  of  judgment 26 

Adjournment 26 

Subpcsna  including  all  the  names  inserted  therein 26 

Administering  an  oath 10 

Filing  every  paper  necessary  to  be  filed 06 

Swearing  a  jury 26 

Swearing  a  constable  to  attend  a  jury^. 10 

Trial  of  an  issue  of  &ct,  in  case  of  no* appearance  by  defendant .,.  26 

Trial  of  an  issue  of  fact,  where  there  is  an  appearance  and  answer 76 

Entering  judgment 26 

Taking  affidavit - 10 

Drawing  any- bond .' 26 
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Section  64 — dmtinued. 

Keceiving  and  entering  yerdiot  of  jury 25 

Venire 26 

Drawing  affidATite,  applicAtions,  and  noticea  in  caaea  reqnirad  by  law,  $ 
oenta  per.  folia 

Execution 26 

Renewal  of  execution 25 

Making  a  return  to  an  appeal $2  00 

Warrant  for  the  apprehension  of  any  person  chareed  with  the  ▼i<^ation  of 

the  laws  concerning  the  internal  police  of  ue  State 25 

Warrant  for  the  apprehension  of  any  person  charged  with  being  the  fiitiier 

of  a  bastard 60 

Indorsing  any  warrant  issued  in  another  county 26 

Sommons  for  any  offense  relating  to  the  internal  police  of  the  State,  or  in 
case  of  any  special  proce^ngs  to  recover  the  possession  of  lands  or 

otherwise 26 

Drawing  a  record  of  conviction  for  a  contempt  and  other  special  cases. ...  60 

Execution  upon  any  such  conviction 26 

Warrant  of  commitnicnt  for  any  cause 26 

For  a  precept  to  summon  a  jury  in  special  cases 5C) 

Swearing  such  jury 26 

Hearing  the  matter  concerning  which  such  jury  is  summoned 60 

Receiving  and  entering  the  verdict  of  such  jury 26 

For  a  view  of  premises  alleged  to  be  deserted 60 

Hearing  an  application  for  a  commission  to  examine  witnesses 60 

Order  for  such  commission,  and  attending,  settling,  and  certifying  interrog- 
atories    60 

Taking  depositions  of  witnesses  upon  an  order  or  commission  issued  by 
soiye  court  of  this  or  a  foreign  state  or  territory,  10  cents  a  folio. 

Making  the  necessary  return  and  certificates  thereto 60 

Indorsement  vn  affidavit  in  an  action  to  recover  personal  property 26 

CoruiabM  Fees. 

Serving  a  warrant  or  summons 26 

Copy  suuuuons  on  request  of  defendant  or  left  at  defendant's  dwelling  in 

his  absence 16 

Serving  an  attachment , 75 

Copy  attachment  and  of  inventory  of  property  seized,  left  at  the  last  resi- 
dence of  defendant 76 

Serving  execution ;  for  every  dollar  collected  ta  amount  of  |50,  6  cents ; 
over  $60,  2^  cents. 

Every  mile  traveled,  going  only,  to  serve  a  sunmions,  warrant,  attachment, 
or  execution,  the  distance  to  be  computed  from  the  place  of  the 
abode  of  defendant,  or  where  he  shall  be  found  to  the  place  where 
the  precept  is  returnable 10 

Notifying  plaintiff  of  service  of  a  warrant 26 

Goini:  to  plaintiff's  residence  or  where  he  shaU  be  found,  to  serve  notice, 

for  each  mile  traveled,  going  only  • 10 

Subj)oenaing  witnesses,  not  exceeding  four  . 

Surara(ming  a  jury 

Summoning  a  jury  to  assess  damages  in  a  pr 

Serving  affidavit,  notice,  and  summons,  in  ai 
of  personal  property 

Copy  of  such  affidavit,  notice,  and  summons 
his  agent  at  the  last  place  of  abode  o 

Every  njile  traveled,  going  only,  to  serve  si 
mons,  the  distance  to  be  computed  t 
vop{  is  returnable  to  the  place  of  alx 
he  shall  be  found 

Taking  charge  of  jury  during  their  delihera 
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Section  SA-^C&ntmucd. 

ContiahUa  fee$  in  special  proeeedinge. 

Serving  a  sammons , . . .  26 

Serving  a  warrant .' 50 

Arresting  and  committing  any  person  pursuant  to  process $1  00 

Every  mile  traveled,  going  only,  in  each  case 10 

Jwai't  fees. 

Attending  to  serve  as  juror,  although  not  sworn 10 

Attending  and  trying  a  cause 26 

Witneue^  feee. 

Attending  in  court,  or  before  a  commission,  or  to  be  examined  on  commii- 

sion,  for  each  day's  actual  attendance 25 

*  Every  judgment  to  be  with  costs  of  suit,  but  the  whole  amount  of  the  items  of 
such  costs  to  DC  included  in  the  entry  of  judgment,  except  charges  for  the  attend- 
wice  of  witnesses  from  another  county,  shaB  not  in  any  case  exceed  $6,  unless 
such  suit  has  been  adjourned  more  thim  once  at  the  request  and  on  the  motion  of 
the  losing  party :  and  in  such  cases  the  costs  of  such  additional  adjcummeni  may 
be  included  in  the  entry  of  judgment.  And  in  all  cases  in  which  an  issue  is  joined 
and  trial  had  and  the  damages  recovered  exceed  $50,  or  where  the  plaintiff's 
claim  in  the  complaint  exce^ed  $60  and  the  defendant  recovers  judement,  the 
prevailing  party  shall  be  entitled  to  costs  not  exceeding  $10,  exclusive  of  wit- 
nesses' fees  (Laws  1866,  ch.  692,  §  2). 

Same  section,  p.  81.  Where  a  judgment  recovered  in  a  court  of  a  iusUce  of 
the  peace  is  docketed  with  the  county  clerk,  execution  thereon  must  be  issued  by 
the  county  clerk.    (Brush  v.  Lee,  18  Abb.  398.) 

§  71,  p.  86.  Where  in  an  action  against  joint  debtors  only  one  defendant  is 
served  and  judgment  taken  against  him,  an  action  to  enforce  that  judgment  against 
the  defendant  is  not  an  action  on  a  judgment  within  section  ^1  of  the  Code. 
[Dean  v.  Eldridge,  29  How.  218.) 

§  73,  p.  88.  When  the  statute  begins  to  run  against  depositaries  of  moneys. 
{Payne  v.  Gardiner,  29  N.  Y.  146.) 

A  condition  in  a  policy  of  insurance  that  no  suit  shall  be  brought  thereon,  un- 
.less  commenced  within  six  months  next  after  any  loss,  is  binding.  (Boaeh  v.  N. 
Y.  A  Erie  Ins.  Go.,  80  N.  Y.  5460 

The  lex  fori  governs  all  questions  arising  under  the  statute  of  limitations. 
{Power  v.  Hathaway,  43  Barb,  214.) 

Statute  of  limitations  apply  to  surrogate's  courts.  (Smith  v.  RmtingUm,  42 
Barb.  75.) 

§  73,  p.  88.  When  the  statute  begins  to  run  against  a  note  payable  on  de- 
mand.   (ScovU  V.  ScovU,  43  Barb.  246.) 

§  85,  p.  94.  See  Munro  v.  Merchant,  28  N.  Y.  10;  Doolittle  v.  Tlee,  41  Barb. 
181. 

§  88,  p.  96.    See  Fogal  v.  Pirro,  10  Boew.  100. 

§  90,  p.  96  a.    See  Conger  v.  Vandewater,  1  Abb.  N.  S.  126. 

§  91,  p.  97.  An  action  in  the  nature  of  a  creditor's  bill  is  limited  to  six  years 
after  the  return  of  the  execution  unsatisfied.    (Eyre  v.  Beebe,  28  How.  338.) 

§  99,  p.  100.  The  delivery  of  a  summons  to  the  sheriff  to  be  served,  with  aa 
intent  to  have  it  served,  is  the  commencement  of  an  action.  (Daoia  v.  JhMe,  18 
Abb.  860.) 
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g  100,  p.  101.  A  defendant  resident  abroad  cannot  avail  himaelf  of  tiie  etai- 
ute  of  limitationa  nntil  he  has  been  a  resident  of  tiiis  State  and  subject  to  prooeas 
six  years.    (Powrs  v.  Hathaway,  48  Barb.  214 ;  see  McOn-dr,  WoodhuU,  2Y  How. 

8  lOa,  p.  lOa.    see  Se^vU  v.  8c<ml,  46  Barb.  617. 

§  106,  p.  103.  See  McQueen  ▼.  Babcoek,  41  Barb.  887;  SandiT,  Campbdl, 
81  N.  y.  846. 

g  110,  p.  104.  What  is  a  sufiSdent  promise  to  t^e  a  debt  out  of  Uie  statute. 
See  Loomu  v.  Iheker,  I.Daly,  186  ;  McNamu  v.  TVfiny,  41  Barb.  496;  Stw^rt  t. 
Fo9Ur,  18  Abb.  806;  28  How.  278 ;  Crtuu  t.  Defyaniere,  10  Bosw.  128;  Otmei 
Jn$.  Co.  ▼.  Brett,  44  Barb.  489. 

This  section  is  not  retrospectiye.  (Coe  v.  Mason,  41  Barb.  612;  oTermling 
Van  AUen  v.  Feltz,  23  Barb.  189;  9  Abb.  227,  and  VanAUen  v.  Feft«  was reTOTcd 
in  Court  of  Appeals — see  27  How.  601.) 

Part  payment  of  a  debt  by  the  assi^ee  of  an  insolyent,  is  not  evidence  of  a 
new  promise.  (Stuart  ▼.  Foster,  18  Abb.  806  ;  affirmed  in  Court  of  Appeals. — 
Ed.;  and  see  Creute  v.  JDefiffaniere,  10  Bosw.  123.) 

g  111,  p.  106.  Semble»  an  action  to  recover  lands  conveyed  while  in  adverse 
possession  may,  since  the  the  statute  of  1862,  be  brought  by  the  grantee  in  the 
name  of  his  grantor,  without  his  consent    {Lowber  v.  Kellff,  9  Bosw.  494.) 

Same  section,  p.  106.  An  action  may  be  brought  by  a  party  in  the  name  by 
which  he  is  known,  although  that  is  not  his  true  name,  (dooper  v.  Bmr,  46 
Barb.  10.) 

g  111,  p.  109/.  It  is  no  objection  to  a  suit  by  the  assignee  of  a  foreign  ex- 
ecutor thi^t  the  assignment  was  made  to  avoid  the  difficulty  arising  from  the  inca- 
pacity af  such  executor  to  sue  {Petersen  v.  Chemical  Sk,  82  N.  Y.  10 ;  29  How. 
240).  Can  a  sheriff  assign  his  right  of  action  against  bail ?  (Clapp  v.  Sdntdt^  29 
How.  266).  A  cause  of  action  against  a  carrier  for  lost  ba^age  is  assignable 
(MerriU  v.  Orinnell,  80  N.  Y.  694);  and  so  is  a  right  of  action  for  converting  per- 
sonal property  ( Genet  v.  Howland,  30  How.  360).  Where  a  bond  and  mortgage 
are  given  to  secure  a  debt,  an  assignment  of  the  bond  alone  is  a  nullity  (Cooj^ 
V.  Ke%dand,  17  Abb.  342).  One  cannot  transfer  to  another  the  right  to  prove  a 
demand  usurious  (BuUard  v.  Paytior,  30  N.  Y.  197).  As  to  transfer  of  a  demand 
for  which  a  note  has  been  given  {Armstrong  v.  Gushney,  48  Barb.  340). 

Same  section,  p.  112  9.  A  demand  may  be  assigned  by  parol  (Booker  t. 
Baffle  ffk,  80  N.  Y.  83  ;  Arnold  v.  Johmon,  28  How.  249.) 

A  verbal  pledge  of  a  negotiable  instrument,  without  a  delivery  or  an  absolute 
transfer,  will  not  make  the  pledgee  a  bona  fide  holder.  (Russil  v.  Seudder.  42 
Barb.  31 ;  and  see  Taacks  v.  Schmidt,  18  Ahb.  308.) 

g  112,  p.  116.  Where  a  promissory  note  payable  on  demand  with  interest 
was  transferred  to  the  plaintiff,  a  bona  fide  holder,  nearly  three  months  after  its 
date,  held  that  it  was  not  to  be  deemed  dishonored  at  the  time  of  the  transfo*,  so 
as  to  let  in  a  defence  existing  in  favor  of  the  maker,  against  the  payee.  (Herrick 
V.  Woolverton,  42  Barb.  60.) 

g  113,  p.  116.  Action  on  administrator's  bond  should  be  in  the  name  of  the 
People.    (Annett  v.  Kerr,  28  How,  324 ;  Conner  v.  Such,  9  Bosw.  821.) 

For  a  cause  of  action  agunst  a  county  the  suit  should  be  against  the  supw- 
visors.    (Magee  v.  Cutler,  43  Barb.  240.) 

Same  section,  p.  117  d.  Smts  against  a  partnership  or  association  con^stinff 
of  seven  or  more  persons  should  l:^  against  the  president  or  treasurer  of  stt(£ 
aflbodation.    (Bobbins  v.  Wells,  18  Abb.  191.) 

Same  section,  p.  120.  Suits  against  OommissionerB  of  Pilots— see  Laws  1865, 
ch.  712,  p.  1424. 
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§  114,  p.  121  /    Add,  ffarton  v.  Payne,  21  How.  874. 

Same  section,  p.  121.  In  an  action  by  a  wife  concerning  her  separate  estate, 
the  husband  is  not  a  proper  party.  (Palmer  v.  Davis,  28  N.  Y.  242;  Ackley  v. 
Tarbox,  81  N.  Y.  664;  reversine  «.  e,  29  Barb.  512;  Foz  v.  Ihiff,  1  Daly,  196.) 
But  if  the  husband  is  joined  and  the  defendant  does  not  demur,  the  pliuntiffs  may 
recover.    (AekUy  v.  Tarbox,  81  N.  Y.  664.) 

A  married  woman  cannot  sue  her  husband  in  ejectment  (0<nddY,  Go>uld,  29 
How.  441),  nor  far  assault  and  battery.  {Longendyke  v.  Langendyke,  44  Barb. 
366.) 

A  married  wpman  keeping  a  boarding-house  on  her  own  account,  oiay  sue  for 
the  seduction  of  her  daughter.     (Badgley  y.  Decker,  44  Barb.  61*1.) 

To  reach  the  property  of  a  married  woman  she  should  be  sued  alone.  (Porter 
T.  Mount,  45  Barb.  428.) 

§  116,  p.  123.  The  omission  of  an  infant  plaintiff  to  have  a  guardian  ap- 
pointed is  an  irr^ularity  only,  it  may  be  waived  and  is  cured  by  the  plaintiff 
oominff  of  age  pen(&ng  the  action.    (Rucker  v.  Puekho^er,  9  Bosw.  688.) 

Where  a  defendant  in  an  action  of  tort  being  an  infant  appears  by  attorney 
and  ai^wers,  withaut  the  appointment  of  a  guarman,  all  the  proceedings  are  irreg- 
uhwr.     (Boyley  v.  MeAvoy,  29  How.  278 ;  see  Parks  v.  Parks,  19  Abb.  161.) 

§  117,  p.  127  d.  Where  a  vessel  has  several  owners  they  should  all  join  in 
an  action  for  freight  (Merritt  v.  Walsh,  82  N.  Y.  686 ;  Donnell  v.  Walsh,  88  N. 
Y.  48.) 

Limited  partnerships— see  Laws  1864,  ch.  48. 

§  118,  p.  128.  In  creditors*  suits  the  judgment  debtors  must  be  made  parties 
and  served  with  process, — ^naming  them  asparties  merely  is  not  sufficient  (Ifon- 
roe  V.  Oalveston  K  R,  Co,  19  Abb.  90.)  Where  several  are  ^ilty  of  a  tort,  the 
party  injured  may  sue  them  jointly  or  severally.  (Creed  v.  Hartmann,  29  N.  Y. 
591 ;  Kastion  v.  The  People,  44  Barb.  847 ;  PMps  v.  WaU,  30  N.  Y.  78.) 

§  119,  p.  131.  In  an  action  for  waste  by  a  remainder  man  in  fee,  it  is  not 
necessary  to  make  the  owner  af  any  intervening  estate  a  party.  (  Van  Deusen  v. 
Y^ng,  29  K.  Y  9.) 

In  an  action  against  partners  all  must  be  joined,  that  the  statute  of  limitations 
is  a  defence  as  to  one  partner  is  no  excuse  for  omitting  to  make  him  a  defendant. 
(Hyde  v.  Van  Valkenburgh,  1  Daly,  416.) 

§  120,  p.  133  e.    Add,  Farmers'  Sk  v.  Blair,  44  Barb.  642. 

§  121,  p.  134.  This  section  does  not  apply  to  arbitrations.  (Manning  v. 
Pratt,  18  Abb.  844.)  The  cause  of  action  in  replevin  survives  tiie  death  of  the 
plaintiff,  but  not  the  defendant     (Lahey  v.  Brady,  1  Daly,  448.) 

As  to  proceedings  on  death  of  parties  to  actions  to  recover  real  property,  see 
Laws  1865,  ch.  857. 

Same  section,  p.  138/  Add,  Be  Borsdorff,  41  Barb.  211 ;  Roach  v.  La  Forge, 
19  Abb.  67. 

The  representatives  of  a  deceased  sole  defendant,  in  an  action  after  judgment 
and  pending  an  appeal  thereon,  have  the  right  to  have  themselves  made  parties  to 
the  appeal.    (Schuchardt  v.  Remiers,  28  How.  614;  1  Daly,  459.) 

Where  one  of  two  joint  defendants  dies  before  judgment,  the  action  cannot  be 
revived  as  a  joint  one  against  the  survivor  and  the  personal  representative  of  the 
deceased,  but  may,  it  seems,  be  revived  as  separate  actions,  (union  B'k  v.  Mott, 
27  N.  Y.  688.) 

A  defendant  cannot  compel  an  assignee  of  a  cause  of  action  pending  the  suit 
to  become  a  plidntiff  without  his  consent.    (Packard  v.  Wood,  17  Abb.  818.) 

8  122,  p.  140.  As  to  the  right  of  a  stranger  to  be  made  a  party,  see  Hornby 
V.  Gordon,  9  Bosw.  656 ;  Scheldt  v.  Sturgis,  10  Bosw.  606 ;  Kelsey  v.  Mwray,  28 
How.  248 ;  18  Abb.  294;  McKay  v.  Draper,  27  N.  Y.  256. 
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Section  122— ^on^fuiad 

When  a  par^  may  interplead.    (  Wakemati  y.  Dickty^  19  Abb.  24 ;  Morgcm  r. 
lUlfnore,  18  Abb.  217;  McffmryY.  Hazard,  45  Barb.  66V;  IT,  S.  Tnut  Co.  t.' 
WUey,  41  Barb.  477;  TVt^  t.  Hitz,  17  Abb.  4S6;  Schuyler  y.  Hargfms,  28  How. 
248;  McKay  t.  Drd^^fr,  27  N.  Y.  266;    Watk  Ins.  Co.  t.  Lauirence,  28  How. 
486.) 

J  127,  p.  16a  e.  Add,  OoUwid t.  AiOan^  41  Barb.  88;  Smith  t.  ^yfenportA, 
40  Barb.  104. 

%  128,  p.  154  a.  The  oopv  smnmoas  serred  need  not  to  state  that  the  orig- 
inal is  stamped.  (  Watmn  ▼.  Morton,  18  Abb.  189;  27  How.  294;  reversing  s.  e.  26 
How.  888.) 

Same  section,  p.  155  d.    Ifiisnomer,  see  Cooper  t.  Burr^  46  Barb.  10. 

%  128|  p.  166  e.    See  Sprague  v.  hwn,  27  How.  61. 

g  129,  p.  167.  An  action  against  sureties  on  an  undertaldne  g^ven  pnrsoant 
to  section  209  of  the  Code,  is  an  action  arising  on  contract  wit^  sobd.  1  of  sec- 
lion  129.    (Mowteatiffo  t.  M^uilie,  1  Daly,  77.) 

In  all  cases  when  the  action  is  not  npon  a  money  demand,  or  obligation  for 
the  payment  of  money,  the  case  is  witMn  snbd.  2  of  section  129.  (Hemeon  t. 
Ihcker,  29  How.  886 ;  and  see  JfcDougall  t.  Cooper,  81  N.  T.  498;  Oof  y.  Sdffer- 
ton,  18  Abb.  881 ;  WUUtt  y.  Stevfort,  48  Barb.  98.) 

§  130,  p.  159.  Where  the  summons  is  in  the  form  impropriate  for  serrag  the 
copy  complaint  together  with  the  copy  summons,  the  omission  to  aerre  a  copy  of 
the  complaint,  or  to  state  in  the  summons  the  place  of  filing  the  oomplaiiit,  al- 
though irregular  does  not  affect  the  validity  of  the  Judgment  {Fo$ter  v.  Wood, 
1  Abb.  N.  S.  160;  80  How.  284.) 

g  132,  p.  161.  The  notice  of  lis  pendens  should  include  only  the  property 
actually  to  oe  affected  by  the  judgment,  and  where  an  attachment  iasnes  tluB 
notice  should  include  only  the  property  attached.  {FUzgerald  y.  Make,  28  How. 
110.) 

Kotloes  of  lis  pendens  to  be  recorded  and  indexed. — Laws  1864,  ch.  63. 

g  134,  p.  164/  Where  does  a  cause  of  action  arise  ?  (Conn.  Mut.  Ins.  Co.  y. 
CUaveUmdB.  B,  Ob., 41  Barb.  28;  Artisantt  ffh  y.  Park  ffk,  41  Barb.  699; 
JeiM  Y.  Wright,  80  N.  Y.  269.) 

A  convict  in  the  State  prison  may  be  sued,  and  process  served  upon  him  per- 
sonally.   {Dams  v.  Ih^ie,  8  Bosw.  617.) 

Same  section,  p.  167  c    I^aud  in  service,  add,  Metealf  v.  Clark,  41  Barb.  45. 

g  135,  p.  170.  Laws  of  1868,  ch.  212,  amend  the  law  of  1868  as  to  serrice  of 
process,  and  provide  that  except  in  partition  cases  or  actions  or  proceedings 
where  no  personal  chum  is  made  asamst  any  persons  In  the  classes  thereafter 
described  none  of  the  provisions  of  the  law  of  1868  should  apply  to  officers,  sd- 
diers  or  musicians  while  " actually  absent  from  home"  and  actually  engaged  in 
the  military  service  of  the  United  States,  nor  to  any  sailor  or  marine  actuwy  ab- 
sent "  from  his  home  "  and  actually  ensued  in  the  naval  service  of  the  United 
States,  and  except  in  partition  cases  and  cases  where  no  personal  clum  is  made  as 
aforesaid,  no  order  is  to  be  granted  under  the  law  of  1858  unless  it  be  first  shown 
by  affidavit  to  the  satis&cwin  of  the  court  or  judge  that  the  defendant  against 
wnom  sueh  an  order  is  desired  is  not  an  officer,  soldier,  musician,  sailor  or  marine 
actually  absent  and  in  service  as  aforesaid,  or  that  the  action  is  to  partition  real 
estate,  or  that  no  personal  claim  is  made  on  Uie  defendant  against  idiom  the  order 
ia  sought 

Laws  1866,  ch.  411,  provide  for  servloo  of  prooeas  on  express  compuiiea. 
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§136,  p.  170  6.    Add,  at  end,  WeOu  v.  ThamUm,  45  Barb.  890. 

The  amdayit  most  not  only  show  that  the  case  fkUs  within  some  one  of  the 
fiye  sabdivislons  of  this  section,  bat  also  the  jurisdictional  fact,  that  the  person  on 
whom  the  service  is  to  be  made  cannot  after  due  diligence  be  found  within  the 
State.  The  drcnmstance  that  snch  person  is  a  non-resident  is  of  no  importance, 
except  as  it  tends  to  establish  the  fact,  that  he  is  not  within  the  State  at  the  time 
when  the  application  is  made.    (Peek  v.  Cook,  41  Barb.  649.) 

If  the  affidaTlt  is  insufficient  the  plaintiff  will  not  be  aided  by  the  fact  that 
after  the  order  for  publication  was  made,  the  summons  and  complaint  were  serred 
upon  the  defendant  personally  out  of  the  State.    (Id,) 

§  136,  p.  172  g.    Add,  at  end,  see  Laws  1866,  ch.  690. 

§  136,  p.  174.  A  judgment  entered  against  several  joint  debtors,  upon  ser- 
vice of  the  summons  upon  onlya  part  of  them,  is  a  judgment  in  form  only  against 
those  not  served.    (Foiter  v.  Wood,  1  Abb.  N.  S.  160;  80  How.  284.) 

§  136,  p.  174^.  Where  a  judgment  has  been  obtained  against  two  joint 
debtors,  upon  a  service  on  one  only,  a  second  action  may  be  brought  against  both 
defendants,  alleging  the  recovery  of  the  judgment,  serving  process  on  uie  defend- 
ant not  before  served  and  a  ju^^ent  taken  against  him.  (Dean  v.  Eldridge,  29 
How.  218.) 

§  137  p.  176  a.  Dykers  v,  Woodward,  7  How.  818,  approved  Sfterman  v. 
Strakodi,  TraMcript,  3  March,  1865. 

§  138,  p.  176  c.    An  admission  of  service  of  the  summons  and  complaint,  not 
stating  the  mode  in  which  the  service  was  made,  is  not  sufficient.    The  admission 
must  state  that  the  service  was  personal,  by  the  delivery  of  a  copy  thereof  to  him. 
•  (Read  v.  French,  28  N.  Y.  286.) 

§  139,  p.  177  a.  The  mere  issuing  of  a  summons  is  not  the  commencement 
of  an  action  for  general  purposes.    (Kerr  v.  Mount,  28  N.  Y.  659.) 

§  140  p.  179,  foot-note.  For  "In  suits  brought  by"  read  "In  suitg  brought 
by  or  against,"  and  add  at  end.  Laws  1864, ;ch.  422. 

§140,  p.  182  6.    See-fibp/v.  iry«r«,42Barb.  270. 

§  142,  p.  189  6.    Add,  Orantman  v.  Thrall,  44  Barb.  173. 

tl42,  p.  190  e.    See,   Coope  v.  B<mle9,  28   How.   10;    18  Abb.  442;    42 
.87. 

§  142,  p,  189  €.  As  to  suits  as  Loan  CJommissloners,  Plumtree  v.  Dratt,  41 
Barb.  383. 

§  142,  p.  192  e.  It  is  too  late  at  the  trial  to  object  that  the  complaint  and 
summons  vary  as  to  the  cause  of  action.    ( Wtllet  v.  atewart,  48  Barb.  98.) 

It  seems,  that  in  all  cases  where  the  notice  in  the  summons  is  under  subd.  2  of 
section  129,  the  plaintiff  is  at  liberty  to  declare  for  any  cause  of  action.  (Heinsmi 
V.  Decker,  29  How.  386.) 

§  142,  p.  196  V.  That  "  plaintiff  was  compelled  to  and  did  pay  under  protest 
and  by  compulsion,"  is  a  conclusion  of  law.  (Ccm'l  Bk  v.  diy  of  Rochester,  41 
Barb.  841.) 

§  142,  p.   197  a.    Add,  at  end  of  paragraph,  Cahill  v.  Pdmer,  17  Abb.  200. 

§  142,  p.  203/1  The  people  of  the  State  to  maintain  an  action  must  show  an 
interest  in  the  subject-matter.    ( The  People  v.  Booth,  82  N.  Y.  397.) 

§142,  p.  207.    5a»/,  complaint  against.    ((7/ap/)  v. /SfcA««,  44  Barb.  9.) 


Digitized  by 


Google 


1014  ADmnOHAL  KOTBS. 

§  142,  p.  208  6.    ExecQtor^s  bonds,  add,  BArU  r.  Stuamuun,  10  Bosw.  S98. 

g  142,  p.  209  a.  See  Speneer  ▼.  JU>ger$  Loeomotim  Worki,  8  Bosw.  612;  A- 
deU  y.  Oarll,  88  Barb.  581. 

§  142,  p.  212  t.'  Snrplns  mxmej,—Bevier  t.  SekiHmmaker,  29  How.  411. 

§  142,  p.  212  h.  See  Pk€emx  ffk  t.  2>(mn€ff,  41  Barb.  671;  Laws 
1864,  oh.  422. 

§  142.  p.  216J ».  Creditors  suit  canaot  be  brought  until  legal  remedy  la 
exhaosted.  (Dunlevyr,  TaUmadge,  29  How.  897;  see  MtehoM*  BkY.  DuHn^ 
82N.  Y.467;  28  How.  602;  Bhaw t.  Dwigki,  27N.  Y.244;  McCetrttuy  r.  Bo^ 
wieh,  82  N.  T.  68 ;  Mewr  t.  Mokr,  19  Abb.  299.) 

Allegations  in  oornplaint  held  sufficient  {Simmtnu  v.  JSldridge,  19  Abb.  296.) 
Denial  of  intent  to  defrand.    {Read  t.  Worihinffton,  9  Bosw.  618.) 

§  142,  p.  218  e.    Foredosnre,  complaint.    {Tray  ffk  y.  Bamman,  48  Barb. 

689.) 

§  142,  p.  219  tf.  Assignees  of  foreign  ezecotars  maj  sue  in  the  courts  of  tiiia 
State  {PeUrwii  y.  Ohmical  ffk,  82  N.  T.  21 ;  29  How.  240),  althooffh  foreign  eze- 
cntors  may  not.  (MiddUbrook  y.  MerehanU^  ffk,  41  Barb.  481.)  ifor  can  toreigB 
executors  be  sned  at  law  {Mtiealf  y.  Cla^rk,  41  Barb.  45,  an^  p.  22,  188  6);  and 
see  RoUiiVM  y.  WdU,  18  Abb.  191. 

§  142,  p.  220  «.  Complaint  for  goods  sold,  alleging  that  between  spedfied  days 
plaintiff  sold  and  deliyered  to  defendant,  at  his  request,  a  large  qoantity  of  boots 
and  shoes  of  a  specified  yaloe,  and  that  there  is  due  and  unpaid  therefor  a  deoF- 
nated  sum  which  he  promised  to  pay,  but  though  often  reouested,  he  has  whoDy 
refused  to  pay,  held  sufficient  on  demurrer  {PkilUpg  y.  BariUU,  9  Bosw.  678.)' 
In  an  action  by  partners  to  recoyer  for  goods  sold  an  allegation  of  partnership  !■ 
not  necessary,  and  the  allegation  of  sale  and  deliyery  sufficiently  implies  Uiat  the 
goods  belonged  to  plalntifS,    (Id, ) 

143,  p.  222.    Surrender  of  notes  at  trial    {WhiU  y.  Doddi,\%  Abb.  260; 
y.  Hodgei.  28  N.  Y.  486 ;  Amutrong  y.  Owhney,  48  Barb.  850.) 

§  142,  p.  222  A.  Injury  cansing  death.  {MuhUr  y.  Nbrwieh  Tranaporlatiom 
Co.,  45  Barb.  226 ;  80  How.  237;  MeMoKon  y.  Tke  May&r,  88  N.  T.  642 ;  BtMon 
y.  Suartz,  28  How.  611.) 

§  142,  p.  226.  Complaint  for  libel  need  not  ayer  malice.  {Opdyke  y.  Wud, 
18  Abb.  228,  note)  Incorporated  companies  may  maintain  Atlons  for  libel 
[Shoe  and  Leather  Bank  y.  Thompeon,  18  Abb.  418.)  A  wife  cannot  maintain  an 
action  for  slander  agunst  her  husband.  {Freethy  y.  Freethy,  42  Barb.  641.)  Mode 
of  setting  forth  the  words  spoken  in  a  complaint  for  slander.  {S%dl  y.  VreeUmd, 
42  Barb.  643.) 

§  142,  p.  228.  Malicious  prosecution,  complunt  for  must  allege  abaence  of 
probable  cause.    {Hull  y.  Vreeland,  18  Abb.  182.) 

§  142,  p.  229  e.  Add,  Termlliger  y.  Wand,  17  N.  Y.  54 ;  WiUon  y.  GoU,  id. 
442. 

§  142,  p.  229/.  A  married  woman  may  purchase  real  or  personal  estate  on 
credit  and  manage  by  the  agency  of  her  husband.  {Knapp  y.  Smith,  27  K.  Y. 
277.) 

What  is  necessary  to  charge  separate  estate  of  wife.    ( White  y.  McKHt,  38  N. 

Y.  371 ;    Owen  v  Catohy,  42  Barb.  106;     Woodbeek  v.  Havens,  id.  66;    Savage  T. 

O^NeH,  id.  374;    Ledlie  v.  Vroaman,  41  Barb.  109;    Kolh  v.  De  Leyer,  41  Barb. 

208 ;  and  see  Aekley  y.  Tarbox,  81  N.  Y.  564.)    A  married  woman  is  subject  to 

thji     ws  against  usury.    (Porter  y.  Movnt,  41  Barb.  662.) 
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Liability  of  husband  for  goods  supplied  to  his  wife.  {Cr&mwdl  t.  Benjamin^ 
41  Barb.  55&)  As  to  actions  against  haBl>and  and  wife,  see  Palmer  v.  Davit,  28 
N.  T.  242. 

§  142,  p.  234/.  Complaint  for  money  lost  by  gaming.  (Langworthy  v. 
Broomley,  29  How.  92;  Moron  t.  Mariiiey,  18  Abb.  181 ;  28  .How.  100;  BetU  v. 
Baehe,  9  Bosw.  614.) 

%  142,  p.  236  €.  Complunt  against  Mayor,  Ac,  of  New  York.  {Jtiusell  v. 
The  Jfayar,  1  Daly,  268.) 

fl42,  p.  242  k.    Complaint  on  undertaking  on  arrest    (  Willeti  y.  Lasalle, 
bb.  272;  QaunOey  v.  Wheeler,  81  How.  ISl) 

g  144,  p.  268  h.  No  demurrer  becaase  pleading  hypothetical  (Taylor  v. 
Rieharde,  9  Bosw.  678.) 

8  144,  p.  260  h.  Objection  that  plaintiff,  a  foreign  ezecator,  should  be  taken 
by  demurrer,  that  plaintm  has  not  capacity  to  sue.  (Rohhine  v.  Wells,  18  Abb;, 
191.) 

§  148,  p.  266  a.  What  objections  are  waived  by  not  demurring.  (Trtmper 
▼.  Conklin,  44  Barb.  466  ;  Loeeehigk  v.  Addiaon,  19  Abb.   169  ;    Palmer  v.  Davie, 

28  N.  Y.  242 ,-  Hoslfy  v.  Black,  28  N.  Y.  488;  MerriU  v.  Wahh,  82  N.  Y.  685 ; 
DonneU  v.  Waleh,  33  N.  Y.  48 ;  X«j  v.  Wilkee,  27  How.  336 ;  19  Abb.  366 ;  Secor 
Y.  Law,  9  Bosw.  166.) 

.      g  148,  p.  266  6.    Add,  Morton  v.  Pinekney,  8  Bosw.  136. 

g  149,  p.  268  a.  An  answer  in  terms  merely  denying  "  each  and  every  mate- 
rial allegation  of  the  complaint"  is  evaeite,  and  obnoadous  to  a  moticm  that  it  be 
made  more  definite  and  certain.    {MaUmn  v.  Smith,  19  Abb.  288.) 

g  149,  p.  268  c.  What  amounts  to  a  deniaL  An  answer  conUdning  a  different 
version  of  the  transaction  to  that  contained  in  the  complaint  is  not  a  deniaL  (  Wett 
v.  Amer,  Ex,  ffk,  44  Barb.  176.) 

g  149,  p.  268  d.    See  Beebe  v.  Marvin,  17  Abb.  194. 

g  149,  p.  274  0.    See  Morford  v.  Dams,  28  N.  Y.  481. 

g  149,  |L  276  b.  New  matter  must  be  pleaded.  (Morrell  v.  Irving  Fire  Ins. 
Co.,  88  N.  Y.  429;  Dingeldein  v.  Third  Ave.  R.  R.  Co,,  9  Bosw.  79;  Simmons  v. 
Law,  8  Bosw.  214 ;  Mechanic^  ffk  v.  Foster,  44  Barb.  87 ;  RapaUe  v.  Stewart,  27 
N.  Y.  810 ;  Fry  v.  Bennett,  28  N.  Y.  826 ;  TUson  v.  Clark,  46  Barb.  178 ;  Taylor 
V.  Richards,  9  Bosw.  680.) 

8  149,  p.  276  c.  A  defendant  in  order  to  avoid  need  not  confess.  ( Taylor  v. 
Richards,  9  Bosw.  679.) 

g  149,  p.  277  e.    Partial  defence.    (Sawyer  v.  Chambers,  44  Barb.  42.) 

g  149,  p.  278  c.  The  answer  need  not  ask  relief,  further  than  to  state  whether 
the  matter  is  set  up  as  a  defence  or  a  counterclum.  (Clough  v.  Murray,  19  Abb. 
97 ;  Bendit  v.  Annesley,  42  Barb.  192.) 

g  149,  p.  280  j.  See  Reed  Y.  Randall,  29  N.  Y.  868;  Delano  v.  Rawson,  10 
Bosw.  286. 

g  149,  p.  281  b.    See  Dean  v.  Eldridge,  29  How.  218 ;  Demarest  v.  Darg, 

29  How.  266;  Siemon  v.  Sekwrek,  29  N.  Y.  698;  Bancroft  v.  Winspear,  44 
Barb.  209. 
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g  149,  p.  282  a.  If  the  answer  of  nonjowder  oUtes  Uie  ireaidenoe  of  tiie 
party  not  joined  his  being  alive  will  be  inferred.    (Thjfl&r  ▼.  Mi^mnk,  9  Boew. 

679.) 

§  149,  p.  282  e.     See  Gume^  y.  iS4ai7>,  17  Abb.  411. 

§  149,  p.  283  ff.    See  J/b/a/  v.  »nmg,  9  Boaw.  67. 

§  149,  p.  284  ^.     See  HosUif  ▼.  ^2adk,  28  N.  T.  438. 

§  149,  p.  285  d.  See  BooteveU  v.  N,  T.  and  HarUm  R.  B.  Co.,  40  Barb.  ftft4  ; 
30  How.  226;  Kortriffhl  ▼.  Cody,  21  N.  Y.  843;  BooteveU  t.  ^k^*  Ii§ad  Fk, 
45  Barb.  579. 

g  149,  p.  286  A.  See  Mechanic^  ffk,  v.  Foifer,  44  Barb.  87 ;  Rom  t.  BuUer^ 
field,  38  N.  Y.  665 ;  Prouty  v.  Eaton,  41  Barb.  409. 

§  149,  p.  287  g.    See  LewU  v.  Paim«r,  28  N.  Y.  271. 

g  160,  p.  287.  The  deface  of  usury  is  not  a  counterclaim.  {Prouty  ▼. 
EaUm,  41  B&rb.  409.)  Nor  is  matter  which  shows  plaintiff  never  had  any  cause 
of  action  (id,)  or  which  discharges  the  cause  of  action,  as  payment  {Burke  ▼. 
Thome,  44  Barb.  363.)  Where  an  answer  is  equally  susceptible  of  being  oonsbned 
either  as  a  defence  or  counterclaim,  it  should  be  construed  as  a  defence  merely 
{id,\  and  see  p.  290  b.  c.  ante.  A  demand  not  set  up  as  a  counterclaim  in  the 
answer,  cannot  be  recovered  upon  as  such  upon  the  triaL  {Beert  v.  WaUrbury,  8 
Bosw.  396.) 

In  an  action  to  compel  the  delivery  of  goods,  a  claim  by  defendants  for  the 
price  of  those  goods,  is  a  good  cause  of  oounterdainL  (Tliompwn  v.  Kestd,  30 
N.  Y.  888 ;  and  see  McDonald  v.  Ckristie,  42  Barb.  36.) 

#. 

§  160,  p.  289  A.  See  Colyer  v.  ColliM,  17  Abb.  467 ;  Siemon  v.  Sckurck,  29 
N.  Y.  598. 

S  160,  p.  290  c.  See  Clough  v.  Murray,  19  Abb.  97 ;  Bwrke  vs.  Thome,  44 
Barb.  363. 

§  160,  p.  290  g.  A  demand  which  has  been  assigned  to  assignees  for  the 
ben^t  of  credito/8  is  not  subject  to  have  set  off  aeainst  it,  in  their  hands,  a  demand 
against  the  assignors,  which  was  purchased  by  meir  debtors,  but  had  not  become 
payable  at  the  time  of  the  assignment    (Martin  v.  KrmtmuUer,  10  Bosw.  16.) 

A  demand  against  the  members  of  a  corporation  cannot  be  set  off  against  a 
claim  by  the  corporation.    (N.  Y.  lee  Co.  v.  Ransom,  8  Bosw.  688.) 

As  to  coanterclaiming  the  liability  of  a  plaintiff  as  a  stockholder  under  the 
p^eneral  manufacturing  act,  (Chambers  v.  Leifis,  28  N.  Y.  454.)  As  to  counter- 
claim between  trustees,  (  Vose  v.  Galpen^  IS  Abb.  96.) 

Where  the  answer  sets  up  a  counterclaim  arising  since  the  couunencement  of 
the  action,  and  it  is  not  demurred  to,  and  the  counterclaim  is  proved  without 
objection  on  the  trial,  the  answer  cannot  be  objected  to  on  appeal  from  the  judg- 
ment (Ashley  v.  Marsfiall,  29  N.  Y.  494.)  As  to  set  off  between  principal  and 
agent,  see  White  v.  Jaadon,  9  Bosw.  416. 

§  150,  p.  294  6.     See  Henry  v.  Henry,  17  Abb.  411. 

g  150,  p.  296  c.    See  44  Barb.  118  note;  and  Simmons  v.  Fairehiid,  42  Barb. 

404. 

g  151,  p.  298  a.  The  court  will  not  orduuuily  allow  a  defendant  to  with- 
draw  his  answer  and  demur.    (Flneh  v.  Pindon,  19  Abb.  96.) 
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§  162,  p.  298.  Sham  pleadiDj^  is  the  setting  up  of  a  defence  which  has  not 
only  no  foundation  m  fact,  hat  which  it  is  nuuiifest  was  introduced  for  yezation  or 
dejay.    (ffaddon  v.  N,  Y,  Silk  Manuf.  Co.  1  Daly,  888.) 

An  answer  should  not  ba  struck  out  as  sham  except  in  a  dear  case.  (Lock- 
wood  y,  Salhenger^  18  Abb.  186.) 

In  an  action  against  the  acceptor  of  a  draft,  an  answer  that  the  name  subscribed 
to  the  draft  was  not  the  true  name  of  the  subscriber,  held  sham.  {Olafiin  v.  Oriffifi 
8  Bosw.  689.) 

An  answer  denying  the  making  of  a  note  held  sham.  (See  FavrehUd  t.  Rtuh- 
more,  8  Bosw.  698.)  And  in  an  action  by  a  corporation  as  indorsee  of  a  note,  an 
answer  merely  denying  the  plaintiff's  corporate  character  and  tiie  partnership  of 
the  indorsers,  held  sham.  {Agawam  ffk  y,  Egertcnf  10  Bosw.  669 ;  and  see  Bethe 
V.  Marvin,  17  Abb.  194 ;  De  Forest  v.  Baker,  1  Abb.  N.  S.  84.) 

§  162,  p.  300  d.  Noticing  the  cause  for  trial  is  not  the  waiver  of  a  preyious 
notice  of  motion  to  strike  out  tiie  answer  as  sham.   (Beeber,  Marvin,  17  Abb.  194.) 

§  162,  p.  301  h.  Judgment  after  answer  stricken  out  as  sham.  (De  Forest  v. 
Baker,  1  Abb.  N.  S.  36.) 

§  163,  p.  302.  A  defence  consisting  of  denials  only  is  not  demurrable. 
(Mareteek  v  CauldtDell,  19  Abb.  N.  S.  36.)  A  plaintiff  who  replies  to  a  counter- 
claim waives  the  right  to  object  for  matter  of  form,  or  to  tne  introduction  of 
evidence  to  prove  such  counterclaim.  (Ayres  v.  CtFarrdl,  10  Bosw.  148;  and  see 
Smith  V.  Cmwtr^man,  30  N.  Y.  665.) 

An  answer  interposing  the  statute  of  limitations  presents  a  proper  case' for 
requiring,  on  defendant's  motion,  that  the  plaintiff  reply.  It  is  not  generally 
essential  that  on  such  a  motion  the  defendant  should  state  that  he  does  not  know 
the  grounds  on  which  the  plaintiff  intends  to  rely  to  defeat  the  statute  bar.  (Hvb- 
beU  V.  Fowler,  1  Abb.  N.  8.  1.) 

g  167,  p.  310  h.  Vice-consuls  have  authority  id  administer  oaths  and  affirm- 
ations to  be  read  in  evidence  and  used  in  any  of  the  courts  of  this  State.  (Laws, 
1863,  p.  449.)  Under  this  law,  a  jurat  in  the  ilsual  form  and  stating  that  the 
deposition  was  subscribed  and  sworn  to  in  the  presence  of  the  vice-consul,  and  be 
80  certified,  was  held  sufficient.  So  far  as  the  Law  of  1864  provides  to  the  con- 
trary, it  must  be  regarded  as  abrogated.    (C%  Bk  v.  LunUey,  28  How.  401.) 

§  167,  p.  314  e.  In  an  action  against  a  husband  and  wife,  where  damages  are 
claimed  against  both  jointly,  the  answer  may  properly  be  verified  b^tiie  husband 
only,  even  though  the  contract  sued  on  relates  to  the  estate  of  the  wife.  (HarUey 
\  James,  18  Abb.  299.) 

^  168,  p.  316.  A  party  is  not  entitied  to  a  bill  of  particulars,  where  the 
claim  is  for  violating  a  special  contract.  (hesY  Shaw,  81  How.  64.)  Assuming 
that  the  court  has  power  to  order  a  bill  of  particulars  after  an  order  of  reference, 
it  will  not  exercise  such  power  to  interrupt  the  progress  of  a  trial  proceeding 
before  a  referee.  (CadwellY  Goodenough,  28  How.  479.)  A  bill  of  particulars 
should  state  how  the  items  claimed  become  due.  And  stating  the  items  as 
"amount  advanced"  Is  not  sufficient.  (Moran  v.  Morrissey,  18 Abb.  181;  28 
How.  100.) 

In  an  action  on  a  policy  of  insurance,  the  defendant's  remedy  to  compel  a  dis- 
closure of  the  particulars  of  plaintiff's  loss,  is  by  requiring  a  bill  of  particulara 
He  is  entitled  to  this,  although  the  usual  preliminary  proofe  of  loss  have  been 
furnished.  (Cockrofi  v.  AtlarUie  Mut.  Ins.  Co,  9  Bosw.  681 ;  and  see  Mason  v.  Ring, 
10  Bosw.  698;  Goings  v.  Ludlow,  9  Bosw.  681.) 

§  159,  p.  319.  An  allegation  that  a  deed  was  procured  by  ''  false  and  firaud- 
ulent  representations  and  practices,  and  by  undue  and  improper  influences,"  is  not 
an  allegation  of  fraud.    (BuOer  v.  Ttele,  44  Barb.  169.) 
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^  16Qf  p.  320  e.  Allegations  which  ean  in  no  ai^iect  of  the  case  be  maUrUl 
•re  imleTant  (Cahill  y.  Faimer,  17  Abb.  196).  A  defimce  ie  not  to  be  struck  out 
M  irreleyant,  merely  becanae  the  matter  of  it  arose  after  snit  broii|^t  (Corpm- 
Ur  T.  BtU,  19  Abb.  268).  A  complunt  is  not  to  be  dismiesed  on  the  trial  becaiue 
it  contains  irreleyant  or  redundant  matter.  {SbmmmB  t.  Mdridg^,  19  Abb.  296; 
Bmiik  ▼.  dmntryman,  80  N.  T.  656.)  An  answer  alleging  that  a  judgment  relied 
•B  by  plaintiff  was  obtained  by  fraud  between  parties  named,  is  sofi&lently  defi- 
nite and  certain.     (Culver  v.  ffoUitter,  17  Abb.  406.) 

g  160,  p.  326  €.  Scandalous  affidavit,  suj^nression  of,  see  Opdifke  t.  MaM,l% 
Ab£  266,  376. 

§160,p.326a.  On  ani^peal  from  an  order  requiring  a  pleading  to  be  made 
definite  and  certain,  the  proper  method  of  suspendii)^  the  operati<m  of  the  order 
pending  the  appeal,  is  by  a  stay  of  proceedinzs,  not  oy  an  extension  of  the  time 
Bor  an  amendment    (Oulver  t.  Bollister,  17  Abb.  406.) 

§  162,  p.  327  e.    See  Ho$Uy  ▼.  Black,  28  N.  T.  488. 

§  165,  p.  329  a.  See  Fim  Wyik  v.  Guthrie,  17  N.  Y.  190;  M^rebtkr. 
CauldweU,  19  Abb.  88;  TlUany.  Clark,  46  Barb.  178 ;  BOlinfft  ▼.  Waller,  28  How. 
97;  Wachterr.  Quenter,291Sl.Y,641. 

J\  167,  p.  333  e.  Causes  of  action  for  slander  and  malicious  proeecntioii  may 
oined.  {HuU  v.  Vreeland,  18  Abb.  182  ;  42  Barb.  648.)  A  caose  of  actioii 
for  an  absolute  diyorce  cannot  be  united  with  a  cause  of  acdon  for  a  limited  di- 
TOrce  (Henry  v.  Eenry,  17  Abbott,  411),  nor  can  a  cause  of  action  sfaiost  the  de- 
fendant as  trustee  be  joined  with  one  against  him  individually.  ( mnih  v.  Sadii, 
18  Abb.  896;  28  How.  280.) 

§  168,  p.  339  e.  add  Stewart  v.  Binese,  10  Bobw.  486. 

§169,  p.  340  <i  An  amended  answer  takes  the  place  of  the  original  aasver. 
{BanAY.  Calkim,  80  How.  1.) 

§  169,  p.  341  /.  Where  the  complaint  described  the  note  in  suit  as  made  by 
Oirin  North,  and  it  appearpd  to  have  been  made  by  two  persons  trading  noder 
ike  name  of  Orrin  North,  held  an  immaterial  variance.  (Bank  of  CoepenUMm  v. 
Woods,  28  N.  Y.  646) ;  so  where  the  allegation  is  the  non-joinder  of  ^^^^^^ 
sons,  proof  of  the  non-joinder  of  some  only  is  an  immaterial  variance.  {Fowr 
V.  Attantie  Mut.  Jnt  Co.,  8  Boew.  882.)  In  an  action  against  the  acceptor  of* 
draft  a  variance  as  to  the  initial  letter  of  the  first  name  of  the  draweris  immite- 
riaL  ( ClaJUn  v.  Olefin.  8  Boew.  689.)  Where  the  claim  is  for  compensation  for 
services  at  a  sum  agreed  upon,  proof  of  agreement  to  pay  what  the  services  ^ 
reasonably  worth  is  an  immaterial  variance.  (Seott  v.  lAlierUhal,  9  Bosw.  «4. 
See  Patterson,  v.  Paiterson,  1  Abb.  N.  S.  262;  CuHu  v.  Marshall,  8  Boew.  22; 
Power  v.  Fieher,  8  Bosw.  268.) 

§  171,  p.  343.    See  WhUeomb  v.  Hvmgerford,  42  Barb.  178. 

§172,p.346d  Where  a  4emurrer  has  been  interposed  to  an  answer  and  the 
defendant  amends  of  course,  to  which  amended  answer  the  plaintiff  demors,  ue 
plaintiff  cannot  amend  again  without  leave  of  the  court.  (Bands  v.  CalHni,  80 
How.  1.) 

§  172,  p.  348  ff,  A  plaintiff  may,  by  an  amendment  of  course,  dian^  t^ 
pUu^  of  trial  (Stryker  v.  A.  Y.  Exchange  Bank,  28  How.  20 ;  42  Barb.,  611);  aw 
so  held  at  G^eral  Term,  1st  District,  in  Boot  v.  Bprinff. 

%  173,  p.  348  e.  The  court  will  not  ordinarily  aUow  a  defendant,  ^^^ 
interposed  an  answer,  to  wtthdnm  it  and  demur.    (Fin<^  y.  Pindon,  19  Add*  ^i 
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In  an  action  for  divorce  on  the  ground  of  adnltery,  the  defendant  was  allowed 
to  amend  or  file  a  supplemental  answer,  by  setting  np  the  fact  of  adultery  by  the 
I^ntif^  occurring  after  issue  joined.  (Strong  y.  Strong,  28  How.  482.  It  Is 
supposed  that  this  decision  was  reyersed  at  General  Term,  27  May,  1866.   Ed.) 

On  a  complaint  for  use  and  oocupati<m  it  appearing  there  was  a  lease,  plaintiff 
was  allowed  to  amend.  {Bedford  y.  Terhune,  80  N.  T.  458 ;  27  How.  422.  See 
Woodn^Y.  Dickie,  81  How.  164.) 

A  judge  has  no  power  to  grant  an  amendment  on  the  trial  which  changes  the 
cause  of  action.  ( Whiteamb  y.  Eungerford,  42  Barb.  177,  and  see  Woodruff  v. 
Dickie,  81  How.  164.) 

§  173,  p.  362  /.  A  general  yerdiot  for  the  plaintiff,  rendered  under  instruc- 
tions firom  the  court,  cannot  be  corrected  on  motion  by  making  it  a  yerdict  for 
defendant    (Brush  y.  Kohn,  9  Bosw.  589.) 

§  173,  p.  353  d.  See  Wahh  y.  KeUy,  27  How.  861 ;  Butler  y.  NUse,  28  How. 
181. 

§  173,  p.  363  t.  Amendment  after  judgment,  see  Tracy  y.  N,  F.  and  Harlem 
a,  72.,  9  Bosw.  616 ;  Harriott  y.  WelU,  9  Bosw.  681 ;  Ackl^  v.  Tarbox,  81  N.  Y. 
564. 

§  173,  p.  364  k.  c.  d.  e.  See  Bedf&rd  y.  Terhune,  80  N.  Y.  468 ;  27  How.  422; 
Thampion  y.  K^,  80 N.  Y.  888;  Ackley  y.  Tarbox,  81  N.  Y.  564. 

g  173,  p.  366/.  An  order  allowing  a  complaint  to  be  amended  by  Insertiiu^ 
an  additional  cause  of  action  is  appealable  to  the  general  term.  (Sheldon  y.  a3- 
ame,  41  Barb.  54;  18  Abb.  406.)  No  appeal  firom  an  order  allowmg  amendment 
on  the  trial  (Bailey  y.  Johnson,  1  Daly,  62 ;  Barnard  y.  Spring,  42  Barb.  470),  or 
as  to  the  terms  on  which  an  amendment  is  ordered.  (Schertnerhom  y.  Wood,  80 
How.  816.) 

Appeal  to  Ck)urt  of  Appeals  firom  order  for  amendment,  see  Thompson  y.  Keuel, 
80  N.  Y.  888. 

g  177,  p.  368  b.  The  filing  a  supplemental  complaint  to  reyiye  an  action  is  a 
matter  of  right  No  motion  for  leave  to  file  such  a  complaint  is  necessary  or 
proper.  {Roach  y.  La  Forge,  48  Barb.  616 ;  19  Abb.  67.)  Such  leave  if  granted 
decides  noth|ne  as  to  the  plaintiff's  righta  The  jud^ent  in  the  supplemental 
'  suit  that  the  plaintiff  is  to  have  leave  to  prosecute  £e  ori^al .  action  and  suc- 
ceed to  aU  the  rights  of  the  first  plaintiff  is  a  different  matter.  In  a  supplemental 
complaint,  where  the  original  complaint  alleges  the  facts  on  which  the  action  is 
based,  the  reiteration  of  those  facts  is  entirely  unnecessary.  At  all  events  it  is 
necessary  to  try  both  actiims  before  it  can  be  determined  whether  there  was  onU 
ginally  a  cause  of  action.  Where  the  court  can  see  on  the  face  of  the  supplemen- 
tal complaint  that  the  former  action  is  fatally  defective,  it  will  refuse  a  judgment 
allowing  plaintiff  to  prosecute  the  original  action.  (Rcbbine  v.  WeUe,  18  Abb. 
191.) 

When  leave  to  file  a  supplemental  complaint  will  not  be  granted.  (Cheeuman 
V.  Sturgee,  19  Abb.  298.)- 

An  order  giving  leave  to  file  a  supplemental  compliant,  is  appealable  to  the 
General  Term.    (tdL) 

g  178,  p.  361  a.  It  is  not  a  ^ound  for  setting  aside  an  order  of  arrest  that 
the  party  had  been  arrested  previously  in  the  same  suit,  and  on  the  same  process, 
on  a  day  of  general  election.  The  exemption  firom  arrest  expires  with  the  day 
of  election,  and  the  parties  afterwards  stand  toward  each  other  as  if  no  previous 
arrest  had  been  made.  The  exemption  firom  arrest  is  a  personal  privilege  which 
can  be  waived,  and  which  is  so  waived  by  failing  to  claim  it  at  once,  or  by  taking  a 
step  in  the  acobn,  as  giving  bail.    (Fetrie  v.  FUzgeraid,  1  Daly,  401.) 
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An  •ttorney  not  the  attorney  in  the  canse,  ie  not  priyileeed  from  arrest  while 
attending  with  his  client,  who  is  abo«it  to  become  bul.  {Jones  v.  Marshall,  40 
Eng.  Law  and  Eq.  R.  421).  A  plaintiff  attending  before  an  arbitrator  is  priyi- 
leged  from  arrest.  {BeMelHiotk,  92  Eng.  Com.  Law  Rep.  1094.)  As  to  priyilege 
ft^  arrest  after  discharge  fitxn  crinunal  process,  see  Montague  v.  Harriion,  86 
Law  Jor.  C.  P.  24. 

§  1V9|  p.  364  a.  In  an  action  for  a  wiUfnl  injury  to  plaintiiTs  property,  and 
for  wrongftilly  depriring  her  of  the  nse  of  certain  parts  thereof,  the  defendant  it 
liable  to  arrest    (i^Mr  t.  iVtvfr,  48  Barb.  411.) 

S  179|  p.  364  ff.  The  residence  of  a  seaman,  if  married,  is  where  his  faauly 
dwells,  or  if  onmarried,  the  place  where  his  domicil  was  fixed  when  he  first  went 
to  sea.    (J2t  SeoU,  I  Daly,  684,  and  see  /2«  Hawley,  I  Daly,  681.) 

§  179,  p.  367.  Arrest  for  money  received  in  a  fiduciary  capacity.  See  Cksimt 
T.  Oofn,  n  Abb.  441;  WJke$loek  t.  Stewart,  28  How.  89;  OrouY.  Ormwei,  19 
Abb.  96. 

g  179,  p.  363.  Arrest  for  conrersion  of  property,  (Penon  ▼.  Civer,  29  How. 
482 ;  rerersing  &  C.  28  How.  139.) 

g  179,  p.  369/  In  an  action  to  recorer  damages  for  folse  representaticaa, 
the  defendant  is  liable  to  arrest  apon  proof  of  the  canse  of  action,  merely,  withont 
proof  of  his  non-residence  or  intent  to  depart  (HaxUtt  t.  Oill,  19  Abb.  853. 
See  p.  871  a,  emte,)  A  deceit  practiced  by  one  of  several  joint  debtors  in  indnciog 
the  creditor  to  accept  his  check,  poet-dated,  and  indorsed  by  the  others,  ia  not  a 
ground  for  anthorixing  his  arrest  in  an  action  on  the  check  ai^nst  both.  ( Wooi- 
TMff  V.  Valmim4,  19  Abb.  98.) 

g  179,  p.  371  k,  372  a.  The  acceptance  of  a  debtor's  draft,  held  not  to  prechde 
the  plainW  frtxn  obtaining  an  order  of  arrest  {Jfurphy  v.  Fernandez,  10  Boew. 
686 ;  and  see  Hancock  t.  Palmer,  17  Abb.  886.) 

g  1 81,  p.  374  e.    Entitling  affidavit,  see  CUy  ffk  v.  Lwnley,  28  How.  897. 

g  182,  p.  376  6.  Affidavits  on  information  and  belief  not  sufficient  (CitjfBk 
V.  Lmdey,  28  How.  897.) 

g  183,  p.  376.  In  an  action  to  recover  the  possession  of  q>ecific  personal  proper 
ty ,  an  order  of  arrest  which  recites  that  the  cause  of  action  is  for  a  detainer  or  con- 
version, and  requiring  the  sheriff  to  hold  the  defendant  to  bail  in  a  apecified  smn, 
is  unauthorixed.  In  such  an  action,  the  ground  of  arrest  is  a  concealment,  Ac,  of 
the  property,  and  the  order  must  require  an  undertaking  to  pay  the  amount  wfaieb 
may  be  recovered.    (SUton  v.  Potter,  9  Bosw.  686.) 

The  order  may  be  made  returnable  within  a  certain  specified  number  of  dsp 
after  the  arrest  of  the  defendant  It  need  not  name  a  day  certun.  {Continental 
Bk  V.  DeMoii,  8  Bosw.  696.) 

186,  p.  377.  Where  the  sheriff  is  a  i)arty,  and  the  order  ia  directed  to  the 
coroner,  he  may  call  to  his  aid  the  power  of  the  county.  {Slater  v.  Wood,  9  Bosw. 
16.) 

g  186,  p.  378.  The  release  of  a  defendant  from  arrest  by  the  consent  of  the 
plaintiff^s  attorney,  does  not,  per  te,  operate  as  a  discharge  of  the  ordear  of  arrest, 
and  the  defendant  is  therefore  liable  to  arrest  or  final  process  where  the  judgment 
warrants  it  It  seems  that  if  the  order  of  arrest  had  been  vacated,  the  defondsnt 
could  not  again  be  arrested  upon  final  process.    {Meech  v.  Loomit,  28  How.  209.) 

g  190,  p.  379.  Bail  who  have  been  excepted  to  by  a  party  to  an  action,  and 
have  foiled  to  Juatify,  are  not  liable  to  such  p«urty  on  the  undertaking.    It  seems, 
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that  the  sheriff  may  assign  his  rights  affunst  bail  who  have  failed  to  justify,  and 
that  the  assignee  may  recover  thereon  for  damages  actually  accrued  to  Uie  sher- 
iff: (Clapp  y.  Sehtttt,  19  Abb.  121 ;  29  How.  255 ;  44  Barb.  9.)  Special  bail  who 
have  become  fixed,  cannot,  in  an  action  against  them  as  such,  show  that  before 
the  recoTery  of  judgment  against  their  prmcipal,  he  was  and  ever  since  had  been 
utterly  insolvent,  and  had  no  property  fiable  to  be  applied  toward  payment  of 
such  judgment  {L&vy  v.  Nieholai,  19  Abb.  282;  Bee-WilUU  Y.UasaiU,  19 
Abb.  272.) 

§  191,  p.  380.  Sureties  are  not  bound  to  surrendar  the  defendant  unless  the 
plaintiff  takes  such  steps  as  authorize  the  sheriff  to  hold  the  defendant  (Allen 
V.  Brulauer,  8  CaL  662.) 

If,  upon  the- recovery  of  judgment  against  the  defendant,  his. bail,  instead  of 
surrendering  his  body,  elect  to  pay,  and  do,  while  an  appeal  is  pending,  pay  the 
amount  of  we  judgment,  such  payment  will  not  discharge  their  liablhty  as  bail. 
(Appleby  V.  Bobifuony  44  Barb.  816.)  While  the  action  is  pending,  the  defendant 
must  be  deemed  to  remain  in  custody  of  his  bail,  and  they  are  liable  to  be  sued 
for  his  neglect  t*  render  himself  in  execution  whenever  his  body  is  legally  re- 
quired, and  as  often  as  they  fail  to  produce  his  body  upon  process  against  his 
body,  there  is  a  breach  of  the  undertaking  until  they  have  paid  the  amount 
'Stated  in  such  undertakiug,  or  the  defendant  is  in  fact  surrendered  or  charged 
in  execution.    (Id.) 

§  203.  p.  386.  The  sheriff  has  no  right  of  action  under  this  section  against 
bail  who  mil  to  justify  until  he  has  sustamed  damage  by  reason  of  the  liability 
as  bail  which  the  law  imposes  upon  him,  as  a  consequence  of  a  failure  to  justify 
or  put  in  other  bail    (Glapp  v.  Sehutt,  44  Barb.  9 ;  19  Abb.  121 ;  29  How.  266.) 

§  205,  p.  386  a.  Where  the  defendant  moves  on  the  plaintiff 's  affidavits,  and 
affidavits  in  response  thereto,  he  so  far  adopts  the  plaintiff's  affidavits  as  to  widve 
the  right  to  object  to  them  for  being  erroneously  entitled  in  the  cause.  (City  Ek 
V.  LmriUyt  28  How.  897.) 

§  206,  p.  386/.  Where  the  the  cause  of  action  is  in  tort  and  is  positively 
sworn  to,  an  order  of  arrest  will  not  be  vacated  on  confficting  affidavits  as  to  the 
right  of  action.    (Jarotlawki  v.  Saunderson,  1  Daly,  232.) 

§  206,  p.  387  A.  In  «n  action  brought  to  recover  the  value  of  chattels,  con- 
verted by  defendant,  it  is  not  ground  for  discharging  the  order  of  arrest,  that  the 
defendant  has  a  daim  for  a  larger  amount  against  pTaintifil  (ffuelet  v.  Beyns,  1 
Abb.  N.  S.  27.) 

The  practice  of  referring  motions  to  vacate  orders  of  arrest  to  referees,  said  to 
be  inexpedient    (Id.) 

§  206,  p.  390  e,  p.  391  a.  The  remedy  given  by  this  chapter  is  applicable  to 
every  case  in  which  the  action  of  replevin,  as  given  by  the  Revised  Statutes, 
would  Ue.  The  remedy  may  be  had  notwithstanding  the  defendant  has  wrong- 
fully parted  with  the  possession  of  the  property  before  the  action  was  commenced. 
(Boa  V.  Cassidy,  27  How.  416 ;  Knapp\,  Smiih,  27  N.  Y.  277.) 

Semble,  the  spirit  of  section  207,  subd.  4  of  the  Code,  seems  to  forbid  a  resort 
to  the  remedy  provided  by  this  chapter  against  a  sheriff  who  has  taken  goods 
npon  an  attachment    (Smith  v.  Orser^  48  Barb.  187.) 

Property  taken  from  the  owner  for  a  tax  assessed  on  him  under  a  law  of  the 
United  States  cannot  be  replevied  by  him.  ((yBeUly  v.  Good,  42  Barb.  521 ;  18 
Abb.  106.)  .  ^  V      ^ 

A  requisition  in  proceedings  of  claim  and  delivery,  against  one  who  purchased 
the  property  at  a  wrongful  s2e,  justifies  the  sheriff  in  ;taking  it,  although  the 
defendant  acted  merely  as  agent  in  making  the  purchase,  if  the  papers  are  served 
and  the  seizure  made  while  the  goods  remain  in  his  actual  possession.  (Hiukini 
T.  JT^y,  1  Abb.  N.  a  68.) 
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§  212,  p.  396  a.  The  judgment  in  repleTui  haying  been  for  damages  only, 
and  not  for  the  deliyery  of  the  ^perty,  the  sheriff  ib  not  liaUe  for  such  damages 
by  reason  of  the  failure  to  juatifv  of  sureties  who,  on  the  arrest  of  the  defendant 
in  replenn,  had  given  an  undertaking  for  the  delivery  of  the  property  if  adjudged, 
and  for  the  payment  of  such  sum  as  for  any  other  cause  might  be  recovered  agamst 
such  defendant  To  render  him  liable,  there  must  be  a  ju<%ment  under  the  execu- 
tion on  which  the  property  might  be  sought  and  delivered    (GaUarati  v.  Oner, 

27  N.  Y.  824.) 

§  216,  p.  396  6.    Ad4,  Moore  v.  Wettervelt,  27  N.  Y.  234 ;  9  Bosw.  658. 

§  218,  p.  398  a.  A  judge  related  by  affinity  to  one  of  the  defendants  in  an 
action  cannot  grant  an  injunction  in  such  action.  (New  Hanen  Ji,ILOo.Y.  Schwfler, 

28  How.  187.) 

§  219,  p.  399  e.  Injunction  dissolyed  because  order  not  served  on  defendant 
personally.    (Johnson  v.  Cate^,  28  How.  492.) 

§  219,  p.  399  ff.    Order  must  be  obeyed.    (McOardel  v.  Peek,  28  How.  120.) 

§  219,  p.  401/.  Trade  marks.  (MeCardel  v.  Peck,  28  How.  120 ;  Bimimger 
V.  WaUUe,  28  How.  206.) 

§  219,  p.  403  K  Nuisance.  (McKeon  v.  Lee,  28  How.  238 ;  MVhau  v.  Sharp, 
27  N.  Y.  612.) 

§  219,  p.  404  d,  Ne»le  v.  Reese,  19  Abb.  240 ;  29  How.  882;  Hammer  t. 
J?arn««,  26  How.  174. 

§  219,  p.  404  tt.  Mut,  Ben,  Life  Ins.  Co,  v.  Sd  of  Supervisors,  8  Boew.  683 ; 
Mi^ee  V.  Cutler,  43  Barb.  289. 

g  219,  p.  406  e.  Sixth  Ave.  A  A  v.  Kerr,  28  How.  882;  Ta^  v.  Brooh 
man,  1  Abb.  N.  S.  169. 

§  219,  p.  406  g.  Or^ffUh  v.  Brown,  28  How.  4  ;  Roberts  v.  Matthews,  18  Abb. 
199. 

§  220,  p.  406  a.  A  complaint  verified  in  the  ordinary  form,  containing  state* 
ments  upon  information  and  belief,  is  alone  not  sufficient  to  sustain  an  injunction. 
(HeckerY.  The  Mayor,  dsc,  of  N.T.,  18  Abb.  869  ;  28  How.  211.) 

§  222,  p.  407  d.  Injunction  order  vacated  on  the  ground,  amcmg  others,  thai 
the  undertaking  had  not  been  filed.    (Johnson  v.  Casey,  28  How.  492.) 

§  222,  p.  408  g.  A  referee's  report  asf 
future  proceedings  in  another  cause  is  pren 
report  should  be  deferred.  ( Taacks  v.  Sd 
tion  of  such  future  proceedings,  the  report  z 
only  by  appeal    (Id.) 

In  computing  damages,  the  fees  of  counsf 
of  the  suit  as  adjusted  may  be.  (Taacks  v. 
the  costs  of  two  actions  were  allowed.    See 

J  I  226,  p.  410  a.    A  supreme  court  jud 
ify  ex  parte  an  injunction  order  made  b} 
be  exercised  with  caution.    (Peck  v.  Yorks, 

%  226,  p.  411.  Where  a  temporary  inj 
before  answer,  it  does  not  preclude  a  motioi 
(Hasard  v.  Hudson  River  Bridge  Co.  27  Hoii 
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S  226,  p.  413.  On  a  motion  to  continne  an  injunction,  where  defendant  has 
read  affidayits  in  opposition,  plaintiff  may  be  permitted  to  introdnce  affidavits 
additional  to  those  on  which  the  injunction  issued;  and  where  this  permission  is 
^ranted  as  a  matter  of  right,  it  may  be  reviewed  on  appeal  at  general  term. 
(Childs  V.  Fox,  18  Abb.  112.) 

§  227|  p.  414  a.  By  the  issuing  of  an  attachment  the  plaintiff  obtains  such 
a  lien  upon  the  property  attached  as  entitles  him  to  the  intervention  of  equity  to 
set  aside  any  frfuidulent  obstacles  to  the  enforcement  of  his  lien.  (Gretnlea/Y. 
Mumford,  19  Abb.  469 ;  30  How.  80 ;  Hall  v.  Stryker,  21  N.  Y.  596 ;  lUnchey  v. 
Stryktnr,  28  N.  Y.  46;  26  How.  140;  81  N.  Y.  140;  £^kof  Mut,  Hedemp.  v. 
StwrgU,  9  Bosw.  601 ;  Kelly  v.  Lane,  42  Barb.  694.)  The  decisions  to  the 
contraiy  are  overruled ;  but  an  attaching  creditor  cannot  move  to  set  aside  a 
prior  attachment  against  the  same  defendant  (Ketehum  v.  KeteJamt,  1  Abb.  N.  8 . 
167.) 

§  227,  p.  416  a.  In  case  of  a  non-resident,  until  a  summons  is  served,  so  as 
to  give  the  court  jurisdiction  of  the  person  of  the  defendant,  no  attachment  against 
his  person  can  issue.  (Kerr  v.  Moimt,  28  N.  Y.  659.)  An'  attachment  can  issue 
agamst  a  non-resident  of  the  State  only  when  an  action  for  the  recovery  of  money 
is  depending.  {Id.)  An  attachment  Cannot  issue  in  an  action  of  trespass  for 
taking  personal  property.  (Shaffer  v.  J/itfon,  18  Abb.  465, 286 ;  29  How.  65 ;  43 
Barb.  601.)  Nor  in  an  action  between  partners  for  a  dissolution  of  the  partner- 
ship, an  accounting  and  payment  of  an  alleged  balance.  (Keickum  v.  Ketehum,  1 
Abb.  N.  a  167.) 

§  229,  p.  417  d.  Where  a  debtor  threatens,  "  if  he  is  sued,  to  turn  over  all 
his  property,  and  that  the  creditor  will  not  get  a  cent,"  his  property  may  be  at- 
tached.   (JUvermore  v.  RhodeSy  27  How.  506.)  • 

The  mere  circumstance  that  a  merchant  makes  a  disposition  of  his  property 
when  he  becomes  insolvent  and  is  pressed  by  creditors,  not  conclusive  proof  of 
fraud.    (Loeachigh  v.  Bridge,  42  Barb.  171.) 

I  229,  p.  418  e.  A  defendant  may  move  to  set  aside  an  attachment  without 
puttmg  in  a  general  appearance  in  the  action.  (Manice  v.  Oovld,  1  Abb.  N.  S. 
265.)  A  subsequent  attaching  creditor  cannot  move  to  set  aside  prior  attachment. 
(Ketchvm  v.  Ketehum,  1  Abb.  N.  S.  157.) 

§  231,  p.  420  6.  Although  an  attachment  must  be  signed  by  the  judge  grant- 
ing it,  it  is  not  essential  that  the  copy  served  should  have  a  copy  of  the  judge's 
signature  subscribed  to  it    (Greenteafy,  Jfum/ord,  19  Abb.  469;  80  How.  30.) 

§  232,  p.  420  e.  To  render  a  seizure  of  property  under  process  effectual,  it 
must  be  accompanied  by  possession.  The  sheriff  must  not  only  seize  but  take 
the  attached  property  into  his  custody.  In  case  of  neglect  of  duty  in  this  respect, 
the  sheriff  is  personrily  responsible.  (Smith  v.  Oraer,  43  Barb.  187.)  A  levy  on 
bills  of  lading  is  not  a  levy  on  the  goods.  (Taacka  v.  Schmidt,  18  Abb.  808.)  And 
as  to  levy  on  goods  on  board  a  vessel  where  the  master  makes  himself  receiptor, 
(id.),  a  sheriff  cannot  execute  ^  attachment  out  of  his  own  county.  (Re  TUton, 
19  Abb,  60.)  After  a  levy,  and  after  judgment  and  execution  and  levy  on  the 
execution,  when  the  property  is  taken  out  of  the  possession  of  the  sheriff,  be  may, 
on  being  indemnifiea  by  the  plaintiff  return  the  execution  nuUa  bona.  (Lummis 
V.  Kasson,  43  Barb.  873.) 

§  232,  p.  422  c.  On  an  attachment  against  one  or  more  members  of  a  firm 
the  sheriff  must  serve  it  upon  the  interest  of  the  defendants  in  the  joint  property 
of  the  firm.  (Id.)  The  amount  of  property  to  be  seized  is  within  the  discretion  of 
the  sheriff,  and  he  is  responsible  to  both  parties  for  its  proper  exerdse.  Neither 
party  can  dictate  the  extent  of  the  levy.  The  plaintiff  may  point  out  the  pro^rty 
and  require  a  levy  on  so  much  as  will  be  sufficient.  (Fitzgerald  v.  Blake,  42  Barb. 
618.)    A  levy  upon  the  interest  of  a  special  partner  in  the  property  of  a  fito  does 
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not  deprive  such  partner  of  hU  interest  or  the  right  to  an  account,  or  prevent  him 
from  collecting  any  Burplos  remaining  over  ana  above  such  claimB  as  the  sherifT 
has  upon  itTiHarrit  v.  MwnroM,  28  N.  T.  674.)  The  sheriff  may  seize  property 
which  a  defendant  has  disposed  of  to  defraud  his  creditor.  (Rin/(hey  v.  Stryker, 
81  N.Y.  140;  26  How.  76.) 

§  232,  p.  422^.  A  sheriff  acquires  a  Uen  upon  property  levied  on  by  him 
ander  attachment,  which  constitates  a  qualified  or  special  titie.  He  is  thereby 
authorized  to  hold  possession  until  the  demands  for  which  the  attachment  issoed 
are  paid,  or  until  judgment  and  sale  Uiereunder  of  the  property  seized.  {RhfHtdew 
V.  Woods,  41  Barb.  471.) 

J  232,  p.  423  6,  e.    See  Kelly  v.  Lane,  28  How.  128 ;  18  Abb.  229 ;  Rinekey 
ryker,  28  N.  Y.  46. 

§  233,  p.  423  d,    QeeJU  Felton,  19  Abb.  60. 

g  236,  p.  424  e.  'The  notice  may  describe  the  property  in  general  terms. 
(Oreefdeai  v.  Mumford,  19  Abb.  469;  80  How.  80.) 

S  236,  p.  426.  A  bailee  of  goods  having  a  lien  thereon  for  an  amount  ex- 
ceeding their  value,  who  certifies  that  he  holds  no  goods '  of  the  defendant,  does 
not  thereby  forfeit  his  lien,    (ffk  of  Mut.  Redtmp.  v.  Slurgii,  9  Bosw.  660.) 

g  237,  p.  426  a.  It  seems  that  where  books  are  in  the  custody  of  the  sheriff 
under  attachment,  he  is  not  bound  to  permit  an  examination  of  tbenu  {McCarian 
V.  Van  St/ckel,  10  Bosw.  694.)  Where  a  sheriff  is  in  receipt  of  rents  from  a  de- 
fendant's real  estate  he  may  be  ordered  to  apply  them  on  encumbranceo.  {Fits- 
gerald  v.  Blake,  28  How.  109.) 

g  241,  p.  429.  An  order  appointing  an  appraiser  to  asc^tiun  the  value  of 
property  attached  for  the  purpose  of  an  undertaking  to  procure  a  discharge  of  ihe 
attachment  is  not  appealable.    {LupUm  v.  Jewett,  19  Abb.  820.) 

g  243,  p.  430.  A  sheriff  cannot  be  allowed  an  additional  compensation  for 
executing  an  attachment  over  and  above  his  prescribed  fees,  unless  ne  is  put  to 
trouble  or  incurs  en>ense  in  taking  possession  or  in  preserving  the  attached  prop- 
erty. {Calhoun  V.  iee,  29  How.  1.)  Wherje  tiie  sheriff  attached  an  interest  in  a 
mining  company,  and  the  parties  compromised  the  action  held,  the  sheriff  was 
not  entitled  to  poundage,  because  he  had  not  attached  any  property  he  could 
sell  under  the  attachment  (/dL)  In  that  case  the  sheriff  was  allowed,  for  serving 
attachment,  60  cents;  for  copy,  19  cents;  returning,  12^  cents.  As  to  sheriff's 
right  to  poundage  on  a  compromise  or  settlement  prior  to  the  amendment  in  1866, 
see  Mtdler  v.  Sautler,  28  How.  87  ;  18  Abb.  460;  BarOett  v.  Jemip,  18  Abb.  44»; 
Jellinghaus  v.  Scheldt,  id.  462: 

g  244,  p.  433.  No  receiver  can  be  appointed  in  proceedings  in  the  nature  of 
q^io  varranio  to  dissolve  a  corporation.  \The  Fe0ple  v.  WatMnfftm  lee  Co.,  18 
Abb.  382.) 

g  244,  p.  434  c.  Smith  v.  N.  F.  Cotttol.  Stage  Co.,  28  How.  208. 

g  244,  p.  434  e.  Smith  v.  N.  T,  Conaol.  Stage  Co.,  28  How.  877. 

g  244,  p.  436  a.  Cummingt  v.  JSdgerion,  9  Bosw.  684. 

g  244,  p.  436  /.  CumnUngt  v.  Edgerton,  9  Bosw.  ^84. 

g  244,  p.  437  j.  Signeg  v.  TaUmadge,  19  Abb,  16. 

g  244,  p.  438  0.  Sand»  v.  Birch,  29  How.  806. 
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§  244,  p.  440  K  An  order  revoking  the  appointment  of  a  receiver  and 
appointing  another,  is  not  appealable.  (Siney  v.  iv.  Y,  Ccmcl.  Stage  Co.,  18  Abb. 
436;  28  How.  481.) 

§  246,  p.  446  t.  In  an'  action  for  infiringement  of  a  trade  mark,  the  damages 
on  a  judgment  for  want  of  an  answer  cannot  be  assessed  by  a  sheriff's  jury,  but 
by  the  court  or  a  referee.    (OuUhon  v.  Lindo,  9  Bosw.  606.) 

§  246,  p.  448  e.  A  default  will  not  be  opened  to  allow  a  defence  of  usury. 
(FarUh  v.  Carliei,  1  Daly,  274.) 

§  246,  p.  450.  Judgment  against  New  York  City.  Judge  G.  G.  Barnard 
made  the  following  order : 

Ordered,  that  in  aU  applications  for  judgments  against  the  Mayor,  <tc.,  of  New 
York,  to  be  made  at  specifd  term  or  chambers,  for  want  of  an  answer  or  other 
cause,  under  the  statute  of  1866,  the  same  will  not  be  signed  by  the  Judge  unless 
proo&  is  furnished  of  five  days*  previous  notice  of  such  application  having  been 
served  on  the  Comptroller  and  Mayor,  and  an  affidavit  produced  at  the  time  to 
the  Court,  made  by  the  plaintiff,  showing  the  facts  upon  which  he  relies  for  re- 
covery, and  that  the  amount  claimed  by  him  is  actually  due  at  the  time  of  the 
application. 

§  247,  p.  463  dL     Ouilhon  v.  Lindo,  9  Bosw.  606. 

§  2B2,p.  466.  What  is  a  trial?  Place  v.  Buttemuea  Woolen  Co.,  28 
How.  184. 

§  253,  p.  456. '  Where  the  plaintiff  united  in  one  complaint  a  claim  for  dam- 
ages for  the  improper  sale  of  a  pled^,  with  a  claim  to  redeem  said  pledge,  and 
the  facts  disclosed  on  the  trial  did  not  entitle  plaintiff  to  redeem,  the  court 
ordered  the  issue  on  the  claim  for  damages  to  be  tried  by  a  jury.  {Oenet  v. 
Ifowland,  80  How.  860.) 

§  266,  p.  468.  Justices  of  the  Supreme.  Court  in  the  Second  District  may 
appoint  a  stenographer.    {Laws  1866,  p.  923.) 

§  266,  p.  467.  Where,  in  the  first  jildicial  district,  a  cause  is  lioticed  for 
trial  for  a  particular  term,  it  must  be  put  on  the  calendar  fon  that  term,  otherwise 
the  party  cannot  regularly  take  a  default  at  a  subsequent  term  upon  that  notice. 
{Culver  V.  Felt,  80  How.  442.J 

The  provision  that  in  the  nrst  district  there  need  be  but  one  notice  of  trial  by 
either  party,  does  not  apply  to  notice  of  argument  at  general  term.  {Walsh  v. 
Greg&ry,  19  Abb.  863.) 

§  268,  p.  464  0.  An  inquest  will  not  be  opened  to  allow  a  defence  of  usury. 
(Faruh  v.  Corlies,  1  Daly,  274.)  Nor  after  a  delay  of  two  years.  (Hendricks  v. 
Carpenter,  1  Abb.  N.  S.  213.) 

g  268,  p.  464  g.  An  order  granting  or  denying  a  motion  to  open  an  inquest' 
is  not  appesdable  to  the  general  term.    (Farish  v.  Corlies,  1  Daly,  274.) 

•"  §  258,  p.  470/.     As  to  receiving  affidavits  of  jurors,  see  46  Barb.  98  and  1 
Daly,  616. 

§  258,  p.  471.  Exceptions  on  trial.  43  Barb.  622 ;  29  N.  Y.  616 ;  9  Bosw. 
426;  10  Bosw.  83,  148 ;  88  N.  Y.  83. 

§  261,  p.  473  a.  On  a  verdict  for  plaintiff  the  jury  may  find  the  value  of  the 
property  and  assess  the  damages,  although  the  plaintiff  has  obtuned  a  delivery 
of  the  property  before  the  trial  ('JVdcy  v.  N.  Y.  and  Harlem  RJi.,  9 
Bosw.  396.) 


Digitized  by 


Google 


1026  ADDITIONAL    NOTES. 

g  261,  p.  474  6.  Interest  againrt  a  del  credere  factor  {Blakdy  v.  Jaeohon, 
9  Bosw.  UO),  on  note  payable  on  demand  {Herrieh  v.  Woolverton,  42  Barb. 
60),  on  a  bond  (Howard  v.  r'arUy,  19  Abb.  126),  on  claim  for  services  as  an  at- 
torney.   (Graham  v.  Chryttal,  1  Abb.  N.  S.  121.) 

§  262,  p.  476  6,  c,  d.  The  court  may  correct  a  verdict  (WdU  v.  C5wr,  1 
Daly,  616 ;  Mom  v.  Brxttt,  19^  Abb.  814.) 

§  266,  p.  478  a.  Does  the  entry  of  judgment  on  the  verdict  form  a  bar  to  t 
motion  at  special  term  for  a  new  trial    (TWiler  v.  White,  28  How.  78.) 

Where,  after  an  appeal  from  the  judgment,  a  case  is  made  and  the  parties  ap- 
pear to  argue  the  appeal  upon  the  case,  without  objection,  leave  will  be  given  to 
enter  nunc  pro  tunc  an  order  refusing  a  new  triaL  (Chimey  v.  Sharp^  17 
Abb.  410.) 

On  motion  for  a  new  trial  the  court  at  general  term  may  examine  the  evidence 
at  large,  overrule  the  conclusions  of  fact  at  which  the  jury  arrived,  and  order  a 
new  trial  upon  the  whole  case.  (Macy  v.  Wheeler,  18  Abb.  73.)  But  the  court 
of  appeals  on  appeal  from  their  decision  must  afiirm  the  order,  unless  the  condn- 
sions  of  fact  arrived  at  by  the  general  term  are  wholly  unsupported  by  the  evi- 
dence.   (Id.) 

S  266,  p.  479  /.  New  trial  for  verdict  against  evidence. .  (Cothran  v.  CoUim, 
29  How.  165;  Lewie  V.  Blake,  10  Bosw.  198;  Fleming  v.  Smith,  44  Barb.  6W; 
Overing  v.  R\u»eU,  28  How.  151 ;  Sheldon  v.  Stryker,  27  How.  887.) 

§  266,  p.  479  m.  New  trial  for  newly-discovered  evidence.  (PowtU  t. 
Jones,  42  Barb.  24 ;  Sfuldon  v.  Stryker,  42  Barb.  284 ;  ParthaU  v.  KHnek,  48 
Barb.  203.) 

S  265,  p."  480.  New  trial  refused,  to  allow  a  technical  correction  (Devendorf 
V.  Wert,  42  Barb.  228),  where  party  is  not  prejudiced.  ( Woodruff  v.  McOraik,  S2 
N.  Y.  266.) 

§  265,  p.  480  u.  Appeal  from  order  denying  a  new  trial,  on  jndge's  minutes, 
may  be  taken  before  or  after  judgment  entered  (Lane  v.  Bailey,  45  Barb.  119): 
where  there  is  an  appeal  from  an  order  denying  a  new  trial  and  an  iq)pedl  from 
the«  judgment,  both  appeals  should  be  argued  together.   (Id) 

§  265,  p.  481  g,  A  verdict  subject  to  the  opinion  of  the  court  is  proper  onlj 
when  the  facts  are  undisputed.     (Purchaee  v.  Nl  Y.  Exchange  Bk,  10  Bosw.  664.) 

Exceptions  to  be  heard  at  general  term  in  first  instance.  See  Lake  v.  Artaani 
ffk,  17  Abb.  232;  Ely  v.  McNight,  30  How.  97. 

§  267,  p.  484  c.  The  judgment  enter 
any  provisions  not  embraced  in  the  decis 
the  court  must  contain  all  that  goes  into  t 
in  the  judgment  which  is  not  in  the  decisioi 
but  erroneous,  and  may  be  reversed  on  a] 
169.) 

§  267.  p.  486.  Where  the  case  conta 
the  trial,  out  only  a  statement  of  facts  sif^ 
term,  the  appeal  to  the  Court  of  Appeals 
Ruteell,  29  N.  Y.  673.) 

An  appeal  alone  dees  not  bring  up  the 
necessary  to  sustain  the  legal  conclusion  an 
If  the  puuntiff  desires  a  finding  of  controve 
judge,  he  should  apply  to  the  court  to  ht 
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qnestioiiB  stated  in  the  decision.  He  may  a{^ly  to  haye  the  findings  inserted  and 
stated  as  the  findings  of  hct,  if  there  be  no  statement  of  the  &cte  found,  or  that 
the  facts  which  are  fennd  shall  be  stated  in  the  decision.  He  cannot  lie  by  and  avail 
himself  on  appeal  to  the  Court  of  Appeals  of  the  mere  omission  to  make  a  statement 
of  all  the  facts  which  he  may  regara  as  necessary.  The  presumption  is  that  the 
jud^  found  all  the  facts  necessary  to  sustain  the  conclusion.  (Smith  y.  Coe,  29 
N.  Y.  666 ;  Ashley  v.  Marshall,  29  N.  Y.  494.) 

A  refusal  of  the  court  to  pass  upon  a  question  of  fact  not  presented  by  the 
pleadings  is  not  the  subject  of  an  exception  reviewable  on  an  appeal  from  the 
judgment,  if  the  court  is  not  requested  to  pass  upon  it  before  the  trial  has  been 
concluded  and  the  decision  filed.  The  omission  of  the  court  to  specify  in  its  state- 
ment of  facts  found  a  decision  of  every  material  question  of  fact  will  not  justify  a 
reversal  of  the  judgment  where  U^e  case  on  the  appeal  fails  to  show  affirmatively 
any  erroneous  decision  of  a  matter  of  fact  or  law.  £very  intendment  will  be  in 
favor  of  the  accuracy  of  the  decision  upon  questions  of  fact,  when  there  is  nothing 
in  the  case  opposed  to  the  justice  of  such  intendment.  (Eeroy  v.  Kerr,  8  Bosw. 
194.) 

In  a  judgment  it  is  sufficient  to  refer  to  the  decision  without  reciting  its  par- 
ticulars, and  recitals  of  particulars  in  whicb  the  judgment  is  erroneous  may  be 
struck  out  on  appeal  firom  the  judgment  where  the  error  may  be  cured  by 
reducing  the  amount  of  the  recovery.  {BtMien  v.  Orient  Mut,  Ins.  Co.,  8  Bosw. 
448.) 

8  268,  p.  487  6.  There  cannot*  be  a  review  unless  upon  exceptions  {Bnoa 
V.  Mgenbrodt,  82  N.  Y.  444;  Weed  v.  JV.  T.  and  Harlem  R.  K  29  N.  Y.  616) 
and  a  statement  of  facts.  (Bridget  v.  Weekt,  30  N.  Y.  828 ;  Ldand  v.  Cameron, 
31  N.  Y.  116  ;  Doty  v.  Oarolus,  81  N.  Y.  647 ;  Essex  ffkY. Russell,  29  N.  Y.  678.) 

§  273,  p.  492.  A  claim  against  a  decedent's  estate  for  a  conversion  of  per- 
sonal property  by  the  decedent  is  referable  under  the  statute.     (Brockett  v.  Bttsh, 

18  Abb.  887.) 

A  reference  cannot  be  ordered  compulsbrily,  unless  the  examination  of  long 
account  is  involved.  (Diekin^yn  v.  Mitchell^  19  Abb.  286.)  Five  items  do  not  con- 
stitute a  long  account  (Id,)  An  action  for  breach  of  a  covenant  to  keep  premises 
in  repair  is  referable  if  the  examination  of  a  long  account  is  involved,  (Hatch  v. 
Wolf,  80  How.  66 ;  1  Abb.  N.  S.  77.) 

Where  the  pleadings  verified  show  that  the  examination  of  a  long  account  is 
involved  in  the  case,  a  reference  will  be  ordered,  without  tihy  affidavit  that  a  long 
account  is  involved.    (Holmes  v.  Bennett,  28  How.  289.) 

E§  273,  p.  493  /.  The  Statute  of  1862  authorizing  references  of  disputed  claim 
by  receivers  of  insurance  companies  is  constitutional  (27  N.  Y.  147);  it  applies  not 
only  to  actions  pending  when  the  law  took  effect,  but  to  actions  commenced  subse- 
quently.  (Sands  v.  Harvey,  19  Abb.  248;  contra.  Sands  v.  Birch,  19  Abb.  266.) 

§  273,  p.  494  d.  An  order  for  a  reference  must  be  made  by  the  court;  an 
order  by  a  judge  is  not  sufficient     (Scudder  v.  Snow,  29  How.  96.) 

§  273,  p.  496  h.  An  ordec  of  reference  on  the  ground  that  a  long  acoonnt  is  in- 
volved is  not  appealable.  (Hatch  v.  Wolf,  80  How.  66 ;  1  Abb.  N.  S.  77 ;  see,  however, 
Dickinson  v.  Mitchell,  19  Abb.  286.)  An  order  granting  a  reference  in  a  claim  by 
a  receiver  of  an  insolvent  insurance  company  is  not  appealable.   (Sands  v.  Harvsy, 

19  Abb.  248.) 

§  273,  p.  498  t.  A  referee  jnav  permit  an  allegation  that  an  asrignmeiit  was 
in  writing  and  for  a  certain  sum  to  be  amended  to  bUm^  that  the  aaa&uneiit  was 
by  parol  and  as  security  for  an  uncertain  sum.    (Hoyt  y.  ffoyt,  BBobw,  611.) 
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Whether  he  mmy  permit  an  amendmeiit  by  adding  anew  cause  of  action  or  defesoe. 
(See  Secory.  Law,  9  Boew.  166;  Woodrv^Y.  IHekU,  81  How.  164;  Ihrnrnfomr. 
Crwnmey,  44  Barb.  6^.) 

§  273,  p.  499  d.  Where  a  referee's  report  omits  to  state  any  finding  of  £uti, 
the  report  and  the  judgment  entered  thereon  are  irregular.  ( Wright  r.  Satdtn, 
28  How.  894 ;  TUnum  T.  Keane,  1  Abb.  N.  S.  28.) 

§  273,  p.  499  A.    See  Coope  t.  B<noUs,  42  Barb.  88. 

§  273,  p.  600  &  The  law  proyiding  that  referees  should  make  a  report  withia 
sixty  days  or  forfeit  their  fees  does  not  apply  to  references  pending  when  thstltw 
took  effect    (Trist  y.  CabenoM,  18  Abb.  143.) 

Where  a  report  is  made  more  than  sixty  'days  after  the  aetien  is  submitted 
and  no  extension  of  time  has  been  luuf  the  report  is  inyalid.  (JRUt  v.  Maynard, 
28  How.  890.) 

§  273,  p.  601  a.  A  referee  is  not  entitled  to  process  for  contempt  agaiost  i 
recciyer  who  refuses  to  pay  his  fees.    (Perkins  y.  Taylor,  19  Abb.  147.) 

When  parties  agree  oraQy  that  a  referee  may  chaige  oyer  $8  a  day,  they  can- 
not afterward  object  to  his  charge  in  excess  of  $8.  (Thurman  y.  JPukt,  30  How. 
89r) 

§  273,  p.  602  d.  Where  the  referee  settles  the  form  of  the  judgment  ind 
directs  the  entry,  and  it  is  entered  withopt  the  direction  of  a  judge,  this  is  tn 
irregularity  to  be  remedied  by  motion  and  not  by  appeal  firom  the  judgment 
(Coope  y.  Bowles,  18  Abb.  442.) 

g  274,  p.  607  a.  The  proyision  allowing  a  recoyery  against  one  of  severtl 
joint  debtors  does  not  apply  to  actions  pending  when  me  code  took  effect 
(Fielden  y.  Lahens,  9  Bosw.  486.) 

In  actions  commenced  since  the  code  took  effect,  the  plaintiff  may  recorer 
agidnst  one  or  some  of  the  defendants.  (Mcintosh  y.  £n»%gn,  28  N.  Y;  169;  see 
Niles  y.  BattershaU,  27  How.  881,  18  Abb.  161 ;  and  Soger  y.  NuMU,  1  My.  L) 

8  274,  p.  611  e.  Where  the  defendant  stays  the  plaintiff's  proceedings  nnta 
the  coats  of  a  former  suit  are  paid,  he  cannot,  pending  such  stay,  move  to  diami«« 
for  want  of  prosecution.  (iJnaer  y.  Forty-second  Street  JLR  Oo,  30  flow.  448.) 
The  (ACt  that  a  defendant  has  had  the  cause  reseryed  generally  does  not  mike  it 
his  duty  to  keep  it  upon  the  calendar,  and  if  the  plaintiff  suffers  the  caee  to  gooff 
the  calendar,  the  defendant  may  moye  to  dismiss  for  want  of  prosecution.  (Oo^ 
y.  Clafiin,  It  Abb.  418.)  Where  a  defendant  places  a  cause  on  the  calendsr.  tnd, 
when  it  is  reached,  neglects  to  moye  to  dismiss  the  complaint,  he  thereby  wsiTes 
his  right  to  moye  at  a  Special  Term  to  dismiss  the  complaint  for  neglect  to  prose- 
cute.   (Mnier  y.  Ring,  18  Abb.  244.) 

276,  p.  613.  Where  the  complaint  alleges  a  partnership  and  asks  for  an  ac- 
counting, if  the  plaiptiff  fails  to  establish  the  partnership  he  cannot  ^^^  ff; 
counting.  (Salter  y.  Ham,  81  N.  Y.  821 ;  but  see  Emery  y.  Fierce,  20  N.  Y.  6f ) 
.  In  an  action  for  relief  firom  a  usurious  contract,  the  complaint  is  not  to  be  dis- 
missed at  the  trial  because  it  does  not  contain  an  offer  to  pay  what  is  equtaoly 
due,  but  the  plaintiff  may  have  judgment  conditioned  on  his  paying  ^^JJ 
equitably  due.  (Beecher  y.  Ackerman,  1  Abb.  N.  a  141 ;  taid  see  Beach  v.  Oooie,^ 
v.  Y.  608.)  If  a  complaint  contains  allegiUlons  which,  under  any  reaaonaWe 
yiew  of  them,  constitute  a  cause  of  action,  although  ii^ormal,  it  should  not  w 
dismissed.    (Simmons  y.  Fldridge,  29  How.  809.)        *  ^ 

Law  and  equity  being  now  administered  by  the  same  tribunal,  a  con^aint 
should  not  be  disniissed  which  shows  the  plaintdff  entitled  to  either  kind  «wj 
Uef.    (WeatherbyY.  Wood,  29  How.  404;  see  Beach  y.  Cooke,  28  V.  Y.  «») 
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Bat  sembU  where  the  action  is  to  obtain  legal  relief  only,  the  recovery  of  money, 
and  the  plaintiff  on  the  trial  fiuls  to  establish  a  right  to  recover  on  l^;al  gronnds, 
he  cannot  have  equitable  relie£  (Towle  v.  Jonety  19  Abb.  449.)  Under  a  com- 
plaint firamed  to  set  aside  an  assignment  on  the  ground  of  tf  and,  the  plaintiff  failing 
to  obtain  that  relief  cannot  have  a  judgment  settling  the  construction  of  the 
instrument     (Eotop  v.  Neidig,  17  Abb.  882.) 

§  277,  p.  614.  In  an  action  to  recover  possession  of  personal  property,  or 
the  value  thereof,  <fco.,  and  for  damages,  plaintiff  may  recover  dami^s  from  the 
depreciation  of  the  g^oods  daring  the  detention,  although  the  compUint  contains 
no  allegation  of  spe.cial  damage.    (Foun^  v.. Tfti/^/^,  8  Bosw.  486.) 

In  such  an  action,  the  jury,  6n  finding  for  the  plaintiff  should  assess  the  value 
of  the  property  as  well  as  the  damages  (OaUaraH  v.  Oraer,  27  N.  Y.  826),  al- 
though the  plaintiff  has  obtained  a  delivery  of  the  property  pending  the  action. 
(TVo^  V.  N.  Y^and  Harlem  R,  R,  9  Bosw.  896.) 

§  278,  p.  616  a.  In  an  action  on  an  official  bond,  the  judgment  should  not 
be  for  the  penalty,  but  only  for  the  amount  of  damages  and  costs.  {O'Connor  v. 
Such,  9  Bosw.  818 ;  Howards,  Farley,  18  Abb.  260.) 

§  278,  p.  616  6.  A  judgment  in  an  action  by  an  executor  as  such,  dismissing 
the  complaint  with  ftosts,  without  any  direction  that  the  plaintiff  should  pay  the 
costs  personally,  can  be  collected  only  of  the  assets  in  plaintiff's  hands  as  execu- 
tor.   (Dodge  v.  OrandaU,  80  N.  Y.  294.) 

§  231,  J>.  617/.  The  original  summons  not  a  necessary  part  of  the  judgment 
roll  (Hoffnung  v.  Orove,  18  Abb.  14.)  Where  there  have  been  two  trials  the 
judgment  record  upon  the  second  trial  should  not  embrace  the  case  made  upon 
the  first  trial    (  Wilcox  v.  ffatoley,  81  N.  Y.  648.) 

'  §  282,  p.  619  o.  As  to  lien  of  judgment  against  lands  contracted  to  be  sold. 
(Smith  V.  Gage,  41  Barb.  60.) 

>  §  282,  p.  619  q.  The  court  may  direct  an  entry  on  the  docket  ''  secured  on 
appeal "  on  such  terms  as  it  may  deem  fit.    (Bergen  v.  Stewart,  28  How.  6.) 

§  282,  p.  620.  The  courts -will  enforce  agreements  to  stay  entry  of  judgment. 
(Jay  V.  De  Groot,  28  How.  107.) 

§  283,  p.  621.  The  remedy  by  execution  for  enforcing  a  judgment  recovered 
in  the  Supreme  Coort,  upon  an  appeal  from  a  Justice's  Ck>art,  is  the  same  on  a  judg- 
ment in  an  action  in  tiie  Supreme  Ck»urt.    (Keeler  v.  Clark,  18  Abb.  165.) 

g  283,  p.  622  b,  A  surrogate  has  the  same  power  to  direct  an  execution  on  a 
judgment  recovered  against  an  administrator  for  liabilities  incurred  by  him  in  the 
administration  of  the  estate,  as  he  has  to  order  such  process  to  issue  on  a  judg- 
ment for  a  debt  owing  by  the  deceased,  and  it  is  his  duty  so  to  order,  on  the  re- 
quest of  the  creditor.  (Be  Thompeon**  JSstaie,  41  Barb.  287.)  An  order  by  a  sur- 
rogate, granting  leave  to  issue  execution  against  an  executor,  cannot  be  reviewed 
on  appeal  unless  the  appellant  gives  secmity  for  the  payment  of  the  full  amount 
directed  to  be  levied  and  with  interest  ana  the  costs  of  appeal.  (Mitchell  v. 
Mount,  19  Abb.  1 ;  rei/g  S.  C,  17  Abb.  265.)  But  it  seems  such  an  order  cannot 
be  reviewed  in  respect  to  tiie  sufficiency  of  the  assets.  (Id,)  See  St.  John  v. 
Voorhiea,  19  Abb.  58. 

g  283,  p.  623  a,  b.    On  the  death  of  a  plaintiff  after  final  judgment  in  his 

.  favor,  his  personal  representatives  may  bring  an  action  on  the  judflpxient  to  obtain 

the  same  i^ef  as  was  formerly  obtained  by  scire  facias,     (IrdandY,  Litchfield,  8 

Bosw.  634.)    An  action  does  not  lie  in  the  Supreme  Court  to  obtain  leave  to  issue 

exec^on  on  a  judgment  of  a  County  Court    (Ifilee  v.  Ferry,  29  How.  192.) 
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§  283,  p.  623  e.  Execution  after  discharge  under  insdlTent  debtors'  ict 
(EUttforth  Y.  CaldtoeU,  18  Abb.  20.) 

§  288,  p.  628.  "V^en  execution  may  issue  against  the  j^erson.  (Niver  t. 
Mver,  19  Abb.  14 ;  29  How.  6.)  A  defendant  who  recovers  a  judgment  for  costs, 
in  an  action  to  recover  the  possession  of  specific  personal  property,  in  which  no 
order  for  his  arrest  has  been  made,  cannot  issue  execution  against  the  person  of 
the  plaintiff  Upon  such  judgment.  {PurchoMY.  BellotD9,  19  Abb.  806.)  A  de- 
fendant may  be  arrested  on  a  judgment  against  him  in  an  action  for  damagee  for 
n^ligenUy  injuring  property  in  his,  derendanf  s,  possession.  (Keeler  v.  Clark, 
18  Abb.  164.)  The  release  of  a  d^endant  from  arrest  by  consent  of  idsintiff's 
attorney  does  not,  per  u,  operate  as  a  discharge  of  the  order  of  arrest  And  on 
a  judgment  against  him  in  the  action  the  defendant  may  be  arrested  on  final 
process.  {M^  v.  Loomii,  28  How.  209.)  It  seems  that  if  the  order  of  arrest  is 
vacated,  the  defendant  cannot  be  arreeted  on  final  process.  {Id.)  Execn^M 
against  the  person  of  a  defendant  may  issue  in  every  case  where  he  has  been 
arrested  in  the  action  and  the  order  tias  not  been  vacated  {8mWi  v.  Knapp,  30 
N.  Y.  681);  but  where  the  order  of  arrest  was  obtained  on  one  only  of  seveiil 
causes  of  action,  and  judgment  was  not  recovered  on  that  cause  of  action,  bat  on 
a  cause  of  action  for  which  the  defendant  was  not  liable  to  arrest,  if  he  be  Uk^n 
on  an  execution  against  his  person,  he  may  move  to  be  discharged,  and  if  be 
does  not,  his  imprisonment  is  regular  as  between  the  plaintiff  and  the  sberilE 
(Id,) 

§  288,  p.  629  a.  A  married  woman  plaintiff  who  has  a  judgment  against  ber 
for  costs  is  not  subject  to  an  execution  against  her  person  for  such  costs.  (Hofen 
V.  Starr,  42  Barb.  436.) 

§  288,  p.  631  a.  A  delay  of  more  than  three  months  in  issuing  an  execudon 
against  the  person,  when  the  defendant,  at  the  time  of  rendering  the  judgmcDt. 
is  in  custody  in  the  cause,  entitles  him  to  a  supersedeas.  (Smith  v.  Knapp,  SO  N. 
Y.  681.) 

§  288,  p.  531  d.  Action  for  escape.  See  Smith  v.  Knapp,  80  N.  T.  Wl ; 
Carpenter  v.  WilUU,  81  N.  Y.  90;  Metcalf  v.  Stryker,  31  N.  Y.  266;  FretA  t. 
WiUett,  10  Bosw.  666. 

§  289,  p.  632/  A  surrogate  may,  in  his  discretion,  order  an  execution  to 
issue,  and  no  appeal  lies  from  his  decision.    (Mount  v.  Mitchell,  31  N.  Y.  366.) 

§  291,  p.  536  6.  Suit  on  official  bond  of  sheriff  Chamberlain's  case,  18  Abb. 
108;  42  Barb.  281 ;  28  How.  1. 

§  291,  p.  536  c.  Goods  are  bound  from  the  time  of  the  delivery  of  the  execo- 
tion  to  the  sheriff  to  be  executed ;  and  the  lien  of  the  execution  attaches  to  aU 
goods  acquired  by  the  execution  debtor  within  the  jurisdiction  during  the  Ufe  of 
the  executioa    (Roth  v.  Welle,  29  N.  Y.  472,  affirming  S.  C.  41  Barb.  W.) 

§  291,  p.  536/.  The  interest  of  a  special  partner  is  not  the  subject  of  lery 
and  sale  upon  execution.    (Harris  v.  Murray,  28  N.  Y.  674.) 

§  291,  p.  637/  The  party  in  whose  favor  process  issues  may  give  ^ 
directions  to  the  sheriff  as  will  not  only  excuse  him  from  his  general  doty,  not 
bind  him  to  the  performance  of  what  is  required  of  him.  (Root  v.  Wagntr,  80 
N.  Y.  9.) 

§  291,  p.  538  c.  Levy,  how  made,  on  personal  property.  (Roth  v.  Wdk  2» 
N.  Y.  Alt ;  Bond  v.  Willett,  29  How.  47 ;  81  N.  Y.  102.) 
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§  291,  p.  648  6.  The  Ezemptdon'  Law  of  1842,  as  amended  by  Laws,  1866, 
p.  1686,  exempts  household  fiirniture,  workiiie  tools,  and  team,  professional  instni- 
ments,  fiumitare,  and  library  owned  by  any  lionseholder,  or  one  havine  a  fiunUy 
for  which  he  provides,  not  exceeding  the  value  of  $25(t;  and,  in  adcution,  the 
necessary  food  for  said  team  for  not  exceeding  ninety  days,  and  a  sewim^  machine ; 
bnt  the  exemption  is  not  to  extend  to  an  execi^on  on  a  demand  for  pnrchase^money 
g(  exempt  property. 

§  291.  p.  660  c.  A  team  may  be  composed  of  one  or  more  animals,  and  what- 
ever number  may  compose  it,  if  within  the  limit  as  to  value  fixed  by  statute,  it 
will  be  exempt    (  Wilcox  v.  ffawley,  31 N.  Y.  648.) 

§291,  p.  663  d.  Setting  off  judgments,  (PignoUtT,  Oeer,  19  Abb.  264; 
Mackey  v.  jkackey,  43  Barb.  68.) 

§  292,  p.  667  6.  A  conntyjudge  has  jurisdiction  of  supplementary  proceed- 
ings. .  (The  People  v.  Mead,  29  How.  860.) 

§  292,  p.  661  (.  A  notice  to  a  judgment  debtor  to  appear  before  a  referee 
which  omits  to  state  the  place  at  which  he  is  to  attend,  is  fatally  defective. 
[Kelty  V.  Yerby,  81  How.  96.) 

§  292,  p.  661  /.  An  order  regular  on  its  face  must  be  obeyed,  and  objections 
to  such  an  order  must  be  taken  on  motion  to  set  aside  the  order ;  they  cannot  be 
urged  on  a  motion  to  commit  for  disobeying  the  order.  {Hilton  v.  Pattenon,  18 
Abb.  246.) 

§  292,  p.  662  6.  The  issuing  and  serving  an  order  for  examination  in  a  pro- 
ceeding supplementary  to  the  execution  creates  no  lien  against  other  creditors 
who  Id  the  meantime  discover  property  subject  to  execution  and  levy  upon  the 
same.    (Beeker  v.  Torrance,  81  N.  Y.  681.) 

J  294,  p.  667  h.  The  affidavit  to  procure  the  examination  of  a  third  person 
not  state  that  the  property  of  a  judgment  creditor  in  his  hands  exceeds  ten 
dollars ;  the  limitation  of  ten  dollars  applies  only  where  the  affidavit  states  that 
such  person  is  indebted  to  the  judgment  debtor.  (Brett  v.  Browne,  1  Abb.  N.  S. 
166.) 

g  297,  p.  669  e.  An  order  for  payment  of  money  in  the  hand  of  a  third 
person  does  not  afiect  the  right  of  an  assignee  in  eodd  faith,  not  a  party  to  the 
supplementary  proceeding.    (Rcy  v.  Baucus,  48  Barb.  810.) 

§297,  p.  670/.  Future  earnings  cannot  be  reached.  (Woodman  \,  Oood- 
enough,  18  Abb.  266.) 

Property  in  the  hands  of  a  third  party  can  be  summarily  reached  only  by 
proceedings  under  section  294.    (  Woo^nan  v.  Goodenough,  18  Abb.  266.) 

§  298,  p.  672  a,  A  creditor  is  entitied  to  have  a  receiver  appointed,  although 
the  only  property  discovered  on  the  examination  is  such  as  might  be  sold  on  exe- 
cution, and  is  sufficient  in  value  to  satisfy  such  execution.  (Heroy  v.  Oibton,  10 
Bosw.  691.)  An  order  refusing  to  appoint  a  receiver  in  such  a  case  is  appealable. 
(Id.)  By  tiie  appointment  of  a  receiver  pendingthe  examination  of  the  execution 
debtor,  the  judge  does  not  lose  jurisdiction.  {Ttke  People  v.  Mead,  29  How.  860.) 
The  title  of  the  receiver  relates  back  to  the  date  of  thb  order  appointing  him. 
(Beckers,  Torrance,  81  N.  Y.  681;  Rf>g«r9y,  Coming,  44  Barb.  229;  and  see 
Field  V.  Sands,  8  Bosw.  686.)  Requisites  of  a  complfwat  by  a  receiver  in  supple- 
mentary prooee^Ungs.  {CoopeY.Bowle$,  42  BBib.S^;  Wegman  y.  Childt,  ^  uish. 
403.) 
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g  302,  p.  678.  An  aUachmeiit  to  bring  a  pvty  before  the  court  to  ntma 
for  alleged  dJaobedience  of  an  order  of  the  court  or  a  judge  cannot  be  granted 
withoot  proof  by  affidavit  both  of  the  service  of  such  order  and  of  the  failure  to 
appear.  (  WardY.  Arenton,  10  Boew.  689.)  An  affidavit  by  the  attorney  that 
the  order  was  peraonaDy  served  by  the  sheriff  is  not  aafficient  Nor  ia  it  sidkient 
to  state  in  the  affidavit  that  some  of  several  ordera  have  been  doly  served.  {Ik 
Witt  V.  DennUy  80  How.  181.)  The  attachment  should  be  made  returnable  before 
the  judge  by  whom  it  was  issued,  and  not  before  one  ^f  the  judges  of  the  court  at 
diambers.  (Kelly  v.  McCormick,  28  N.  Y.  818.)  A  copy  of  the  affidavits  oa 
which  the  attachment  issued  should  be  served  a  reasonable  time  before  the  return 
of  the  attachment,  to  enable  the  parf^  to  prepare  his  defence.  (  Ward  v.  Aremton, 
10  Bosw.  689.)  If  on  the  return  of  the  attachment  or  order  to  show  cause  why 
an  attachment  should  not  issue,  the  party  submits  himself  to  examination,  the 
court  will  ordinarily  proceed  no  further  for  the  contempt  {Hilton  v.  Pattenon, 
18  Abb.  24(r.)  If  on  being  brought  into  court,  the  party  does  not  admit  the  con- 
tempt, interrogatories  nrast  be  meA,  copies  funiished  to  the  party,  and  time  given 
him  to  answer  them.  Refusing  to  answer  the  interrogatories  is  a  contempt.  {Ds 
WittT.  Dennis,  30  How.  181.) 

The  order  of  commitment  should  designate  the  particular  misconduct  of  which 
the  defendant  is  convicted.    {Id,) 

Aa  to  committing  a  witness  for  refusing  to  answer.  See  The  People  v.  2£anton, 
18  Abb.  261 

§  303,  p.  581  d.  Upon  an  appeal  from  the  surrogate  to  the  Supreme  Coort 
the  suceef^il  party  is  entitled  only  to  the  costs  of  a  trial  of  an  issue  of  law. 
{Morgan  v.  Morgan,  1  Abb.  N.  S.  40.) 

§  303*,  p.  582  f.  Attorney's  Uen.  (McGregor  v.  Comstock,  28  N.  Y.  237; 
My  V.  Cooke,  28  N.  Y.  866 ;  Cock  v.  Palmef,  19  Abb.  872 ;  Adams  v.  Fox,  27 
How.  409.) 

§303,  p.  586  a.    Double  costs.    (Carpentier  y.  Willett,  2S  Row,  SI 6.) 

§  303,  p.  687  e.  A  plaintiff  in  an  action  in  the  Superior  Court  of  New  York 
City,  not  residing  in  said  city,  though  residing  in  the  State,  may  be  required  to 
give  security  for  coats.    (Bolton  v.  Taylor,  18  Abb.  885.) 

§  303,  p.  687  Xr  An  infant  suing  by  guardian  does  not  necessarily  entitle  the 
defendant  to  security  for  costs.  (OrantmanY.  Tfieall,  19  Abb.  308 ;  29  How.  344.) 

§  303,  p.  689  i.  The  bond  for  costs  should  be  conditioned  to  pay  on  demand 
made  upon  the  obligors  and  not  upon  the  plaintiff  (Montague  v.  Bassett,  Id 
Abb.  13.) 

§  303,  p.  690  c.  If  the  plaintiff  neglects  for  an  unreasonable  time  to  file 
security  for  costs,  after  an  order  upon  him  to  do  so,  the'  defendant  may  move  to 
dismiss  the  complaint.    (Hinds  v.  Douglass,  19  Abb.  11  S.  C;  29  How.  379.) 

§  304,  p.  593/.  Where  an  action  has  been  removed  from  a  justice's  coart  on 
the  ground  of  title  coming  in  question,  if  the  plaintiff  recovers  he  is  entitled  to 
costs.    (Hall  V.  Hodskins,  80  How.  16.) 

§  306,  p.  598  e.  Several  defendants  not  united  in  interest,  who  make  sepa- 
rate defences  and  recover  separate  judgpmients  on  counterclaims,  and  who  succeed 
on  appeals  from  those  judgments,  are  each  entitled  to  separate  bill  of  costs.  (^' 
7.  is  New  Haven  R.  R.  v.  Schuyler,  29  How.  89.)  In  an  action  to  enforce  i 
mechanic's  lien  against  several  defendants,  who  appeared  by  the  same  attorney, 
the  defendants  were  not  allowed  separate  bills  of  costs.  (BaUey  v.  Johnson,  1 
Daly,  62.) 
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§  307,  p.  602  e.    Where  a  jury  are  discharged  witheot  rendering  a  verdict 
and  the  cause  is  set  down  for  a  re-trial,  the  second  trial  is  not  within  the  provision 
allowing  costs  of  subsequent  proceedings  before  a  new  trial,  where  a  new  trial  . 
has  been  granted.    {Hamilton  y.  BtUler,  19  Abb.  446 ;  80  How.  36.) 

§  307,  p.  602/.  A  trial  fee  is  taxable,  whether  the  trial  results  in  a  verdict 
or  not    {Hamilton  v.  Butler,  19  Abb.  446 ;  80  How.  36.) 

§  307,  p.  603  h.  On  an  order  denying  a  motion  on  a  case  for  a  new  trial, 
'*  with  costs'*  ordy  $10  costs  are  taxable.  {Lavrrence  v.  iSi7«t/A,  18  Abb.  196; 
contra,  see  Seudder  v.  Gori,  18  Abb.  207 ;  28  How.  155.) 

§  307,  p.  603  k.  Ten  per  cent,  allowed  as  penalty  on  an  appeal  in  a  fore- 
closure suit     (  Warner  v.  Leader,  38  N.  Y.  296.) 

§  307,  p.  603.  Note  to  eubd  7.  No  more  than  five  term  fees  can  be  allowed  in 
any  action  {Hamilton  y,  Butler,  80  How.  36;  19  Abb.  446),  and  no  term  fee  can 
be  allowed  for  the  term  in  which  the  cause  is  tried  {Place  v.  Buttemvts  Woolen 
Factory,  28  How.  184),  nor  for  terms  during  which  the  cause  was  reserved  gener- 
ally, not  by  order  of  the  court,  but  by  consent.  {Crawford  v.  Kelly,  10  Bosw. 
697.) 

§  307,  p.  606  6.  Number  of  term  fees  not  limited  in  Court  of  Appeals. 
{Hakee  v.  Peck,  80  How.  104 ;  contra f  Richmond  v.  Sherman,  28  How.  491 ;  Ful- 
Urton  V.  Viall,  28  How.  224.)  Where,  pending  an  appeal  in  the  Court  of 
Appeals,  the  respondent  died  in  February,  and  the  cause  was  revived  in  March 

•  following,  the  term  fees  fo^  the  March  and  Ju&e  terms  were  allowed.    {Carpentier 
V.  WUleU,  28  How.  376.) 

§  309,  p.  610  a.  A  trial  has  been  had  if  on  the  pause  being  reached  on  the 
calendar  it  is  called  and  the  complaint  dismissed  for  non-appearaoce  of  the  plain- 
tiff.   {Mora  V.  Gt.  West.  Ins.  Co.,  10  Bosw.  622.) 

§  309,  p.  610  g.  The  amount  of  the  recovery  or  claim  is  not  the  measure 
but  the  limit  of  the  allowance.     {The  People  v.  N.  Y.  Cent.  R.  R,,  30  How.  148.) 

§  309,  p.  611  a.    The  application  for  an  allowance  must  be  made  1 
ment    {Clarke  v.  City  of  Rochester,  29  How.  97  ;  The  People  v.  N.    Y. 

•  /?.,  30  How.  148 ;  contra,  Reals  v.  Benjamin,  29  How.  101.) 

§  309,  p.  612  g.  'Order  for  allowance  is  appealable  to  General  Term  {Clarke  v. 
City  of  Rochester,  29  How.  97)  and  to  the  Court  of  Appeals.  {The  People  v.  N. 
Y.  Cent,  R.  R.,  29  N.  Y.  418 ;  and  see  30  How.  148.) 

§  311,  p.  613  d.  Cost  are  to  be  taxed  pursuant  to  the  fee  bill  in  force  at  the 
time  of  the  verdict  or  dismissal  of  the  complaint  {Seudder'  v.  Gori,  28  How . 
155 ;  18  How.  207),  and  in  the  Court  of  Appeals  according  to  the  law  in  force  at 
the  time  of  the  decision  in  that  court,  or  when  the  iud^ent  of  the  Court  of 
Appeals  is  made  Uie  judgment  of  the  Supreme  Court.  {Ackley  v.  Tar^x,  19  Abb. 
119.) 

§  311,  p.  614/.  Omitting  notice  of  taxation  does  not  make  judgment  irreg- 
ular. {Hoffnung  v.  Chrove,  18  Abb.  14 ;  Champion  v. .  Congregatimal  Soc.,  42 
Barb.  441 ;  and  see  Cotes  y.  Smith,  29  How.  326.) 

8  311,  p.  615/  The  only  disbursements  are  those  mentioned  in  sectioQi  311 
of  the  Code.  The  expense  of  exemplified  copies  of  foreign  documents  are  not 
taxable,  especially  where  it  is  not  shown  that  they  were  necessary.  {Hanel  v. 
Baare,  9  Bosw.  682.)  Nor  is  the  cost  of  copies  of  stenographer's  notes  taxable. 
{Hamilton  y.  Butler,  19  Abb.  446 ;  30  How.  36.) 
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§  311,  p.  617  /  A  party  to  the  Adieo,  ezanined  u  a  witness,  is  not  entitled 
to  inaert  in  his  bill  of  coats  the  fee  for  his  attendance  as  a  witneea.  (8Uen  t. 
Mller,  30  How.  1 ;  affirming,  8.  C.  28  How.  266 ;  and  orerraHng,  Van,  Duaem  t. 
BisteU,  29  How.  481.) 

§  311,  p.  617  t.  Motions  to  readjust  costs  most  be  made  promptlj.  An  ob- 
jection to  the  whole  bill  of  costs  as  illegal  is  not  available  on  a  motion  to  reriew 
the  taxation.  {The  PeopU  y.  LewU,  28  How.  159;  see  Webb  y.  CroAy,  11  Fake, 
198.) 

§  317,  p.  622:  There  is  no  authority  in  the  courts  of  tMs  State  for  aflowing 
what  are  termed  "  trustee  costs."    {Rote  r.  Rote  Bene.  Soc,  28  N.  Y.  184.) 

The  provisions  of  the  Revised  Statutes  forbidding  the  recovery  of  coeto 
against  executors  or  administrators  except  in  certain  cases,  and  refored 
to  in  section  817  of  the  Code,  apply  only  to  tine  general  costs  in  the  action  and 
have  no  reference  to  interlocutory  costs  or  the  costs  of  an  appeaL  (Hunt  v.  Conr 
nor,  11  Abb.  466.) 

J  317,  p.  623/.  The  provisicms  of  the  Revised  Statutes  directing  that  costs 
n(»  be  awarded  in  actions  brought  against  executors  or  adnunis^vton  in 
their  representative  capacity,  except  for  unreasonable  resistance,  neglect  or  re- 
fusal to  refer  the  claim,  do  not  affect  actions  brought  against  the  deceased  in  bis 
life  time  and  revived  by  his  executors  or  administrators.  {MeniU  v.  Thomj^wn^ 
27  N.  Y.  225 ;  Mitchell  v.  Mount.  17  Abb.  218.)  Nor  do  such  provisions  exempt 
the  estate  from  costs.  (Mvrrojf  v.  Smiih^  9  Bosw.  689.)  Revised  Statutes  as  to 
accounts  of  executors,  ^c.  amended.  Laws  1859,  ch.  261. 

§  317,  p  626  a.  Both  l^al  and  equitable  claims  against  the  estate  of  a  de- 
ceased person  may  be  referred  under  the  statute  (  WhUe  y.  /Story,  28  How.  178); 
but  only  those  claims  are  referable  which  accrued  against  the  teetotor  during  his 
life,  or  which  would  have  accrued  aj^inst  him  if  he  had  continued  in  life.  {Chi- 
ding V.  Porter,  17  Abb.  374.)  A  claim  against  a  decedent's  estate  for  a  tort  of 
the  decedent,  the  conversion  of  personal  property,  is  referable  under  the  statoie. 
{Brocket  v.  Btuh,  18  Abb.  337.)  A  consent  to  refer  "  claims  "  against  a  decedent's 
estate  gives  jurisdiction  to  decree  payment  of  costs,  even  though  the  daim  be 
not  properly  referable  under  the  statute.    (Id,) 

§  317,  p.  626  h.  A  receiver,  without  funds  to  pay  costs,  who  brings  sn  a^ 
tion  in  wMch  he  fails,  held  guilty  of  bad  faith.  {Cumming  v.  JEgerton,  9  Bosw. 
684.) 

§  317,  p.  627/  An  ex  parte  order  giving  a  receiver  leave  to  sue  Lb  not  i 
bar  to  a  motion  to  require  such  receiver  to  file  security  for  costs.  (BoUet  v.  Ih^* 
17  Abb.  448.) 

An  order  requiring  a  plainti£^  acting  in  a  representative  capaci^,  to  give  se- 
curity for  costs,  is  not  appealable,  but,  Bke  every  other  order,  may  be  attacked  for 
irregularity.    (Id,) 

§  321,  p.  629.  An  assignment  of  an  interest  in  a  demand  as  coUateral  to  % 
debt,  the  assignor  continuing  the  prosecution  of  the  suit  and  remidning  liable  for 
the  debt  until  paid,  does  not  render  such  assignee  liable  for  costs.  ( Wolcoti  v. 
Holcomb,  81  N.  Y.  125.) 

On  a  motion  to  charge  an  assignee  not  a  party  to  the  suit  with  costs,  the  mor- 
ing  party  holds  the  affirmative,  and  is  bound  to  make  out  a  satisfactory  case.  (/dL) 

§  322,  p.  630  h.  A  creditor's  suit,  by  plainfdffis,  on  behalf  of  themselves  and 
others,  may  be  discontinued  by  plaintiffs,  of  course,  on  payment  of  costs.  (Mattiton 
y.  Demareet,  19  Abb.  856.) 
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§  322,  p.  631  e.  Plaintiff  not  allowed  to  discontinue  without  costs,  because 
the  defence  is  the  statute  of  limitations.    (Hauteman  y.  Eotenfield,  18  Abb.  379.) 

§  323,  p.  637  /.  Accepting  costs  under  an  order  waiyes  the  right  to  appeal 
from  it  (Luptan  y.  JeweU,  19  Add.  820),  but  a  plaintiff  does  not  waiye  his  right  to 
appeal  from  a  judgment  by  accepting  the  amount  thereof.  (Bmkard  y.  Babeock, 
2,1  How.  891 ;  17  Abb.  421 ;  see,  howeyer,  KeUy  y.  Bloom,  17  Abb.  229.)  The 
prosecution  to  judgment  and  execution  of  a  linut  bond  and  collecting  a  portion  of 
the  iud^ent  does  not  preyent  an  appeal  from  the  judgment  rendered  ac^ainst  the 
sheriff  for  the  escape  from  the  limits  for  which  such  bond  was  giyen.  {Lawrence 
y.  CampbeU,  32  N.  Y.  466.) 

J\  324,  p.  638  a.    This  section  applies  to  injunction  orders.    The  proyision 
e  by  section  225  is  in  addition  to  the  powers  conferred  by  this  section  and  not 
a  substitute  for  them.    {Peek  y.  Forks,  41  Barb.  547.) 

§324,  p.  639  a.    Add,  CWtw  y. -ETo^/w^,  17  Abb.  405. 

§  324,  p.  639  d,  A  purchaser  at  a  foreclosure  sale  was  allowed  to  appeal 
from  an  order  setting  aside  the  sale.    (Mortimer  y.  N<ish,  17  Abb.  229  n.) 

§  327,  p.  640  a.  Does  a  notice  of  appeal  require  a  reyenue  stamp.  (  Whitley 
y.  Leeds,  27  How.  878 ;  LewU  y.  Randall,  1  Abb.  N.  S.  135.) 

§  327,  p.  640  c  In  an  action  by  executors  for  the  construction  of  a  will  and 
judgment  in  fayor  of  some  of  the  defendants,  on  an  appeal  by  the  defendants  as  to 
whom  the  decision  was  adyerse,  notice  of  appeal  must  be  seryed  on  the  defend- 
ants who  succeeded.    (Cotes  y.  Carroll,  28  How.  436.) 

§  327,  p.  641  0.  Amendment  can  be  allowed  only  where  notice  of  appeal  has 
been  duly  seryed.  (Cote»  y.  Carroll,  28  How.  436.)  As  to  amendments  see  27 
How.  378. 

§  330,  p.  643  a.  A  general  term  may  on  appeal  "  modify  the  judgnient  accord- 
ing to  the  justice  of  the  case,  without  regard  to  technical  errors,  and  the  Ck)urt  of 
Appeals  has  the  same 'power.  (Browndl  y.  Winnie,  29  N.  Y.  400,  and  see  The 
People  y.  Super,  of  Richmond,  28  N.  Y.  112 ;  Beach  y.  Cooke,  28  N.  Y.  509.) 

§  330,  p.  643  e. .  Where  restitution  is  directed  by  the  Court  of  Appeals,  it  is 
irregular  to  enter  judgment  of  restitution  ex  parte.  (Young  y.  Brum,  18  Abb., 
171.) 

In  general,  restitution  wiU  not  be  directed  unless  the  remittitur  contain  such 
direction.    (Id.) 

A  judgment  of  the  Court  of  Appeals  ordering  a  new  trial  is  not  a  final  judg- 
ment in  the  cause.  (Td)  • 

§  332,  p.  646  h.  Semble,  a  motion  to  dismiss  an  appeal,  as  not  brought  in 
time,  may  be  waived  by  laches  in  moying.    (Stevenson  y.  McNitt,  27  How.  335.) 

§  332,  p.  645  L  Time  to  appeal  cannot  be  extended.  (Cotes  y.  Carroll,  28 
How.  436.)  An  order  refusing  leaye  to  appeal,  after  the  time  to  appeal  has  ex- 
pired, is  not  appealable  to  the  Court  of  Appeals.    (Salles  y.  Boiler,  27  N.  Y.  638.) 

§  332,  p.  646  6.  Notice  to  linut  the  time  to  appeal  cannot  be  riyen  till  judg- 
ment complete.  (Sherman  y.  PosOey,  45  Barb.  348 ;  Champion  y.  PlymoutK  Conr 
gregaHonal  Soc.,  42  Barb.  441.) 
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§  333,  p.  649.  Where  the  only  e^ceptioDS  taken  at  special  term  were  to  tlie 
refusal  of  the  court  to  nonsuit  the  plaintiff,  on  appeal,  the  only  qoestion  before  the 
court  is,  whether  there  was  sufficient  eridence  to  send  the  case  to  the  jury.  (J/o- 
gee  v.  Othom,  82  N.  Y.  669.) 

An  appeal  from  a  judnnent  entered  after  a  second  trial  brinrs  up  for  review* 
only  the  judgment  appealed  from.  If  the  record  transmitted  to  Sie  Court  of  Ap- 
peals  contains,  in  addition  to  the  case  and  exceptions  made  upon  the  second  tri^ 
the  case  nutde  upon  the  first  trial,  on  a  motion  to  set  aside  a  nonsuit,  the  latter 
proceedings  may  be  and  should  be  stricken  out  on  motion.  ( WUeox  y.  Hawley, 
31  N.  Y.  648.)  The  court  only  reviews  tJie  questions  of  law  presented  by  the 
exceptions  stated  in  the  case.     (Id.) 

Where  there  are  no  exceptions  contained  in  the  case  as  settled,  nor  any  alhi- 
sion  to  any  as  haying  been  taken  at  any  time,  there  is  nothing  for  the  Court  of 
Appeals  to  reyiew.  Where  the  only  exceptions  taken  relate  exclusiyely  to  the 
finding  of  the  referee  upon  matters  of  £Eict,  no  exception  bein^  taken  to  the  dedsi(» 
upon  the  law,  they  present  no  question  which  the  Court  of  Appeals  can  review. 
{Weed-v.  N.  Y.  <t  Harlem  RaUroad,  29  N.  Y.,  616;  and  see  Enot  y.  Eiffenbrodi, 
82  N.  Y.  444.) 

The  Court  of  Appeals  has  no  power  to  review  a  judgment  where  the  Judge,  on 
a  trial  without  a  jury,  after  hearing  the.  evidence  on  both  sides,  ord^v  judgment 
for  defendant  on  the  ground  that  the  plaintiff  has  misconceived  his  remedy,  add 
is  not  entitied  to  the  relief  ds^ed  even  if  his  alleg^ona  were  all  true;  but 
there  is  no  finding  of  facts  by  the  judge.    {Bridger  v.  Week9,  80  N.  Y.  828.) 

Appeals  in  matters  concerning  the  rights  of  the  Northern  Railroad,  see  Laws 
1864,  p.  819,  §  1;  Laws  1866,  ch.  611. 

§  333,  p.  660  g.  Having  no  power  to  review  any  questions  of  fact  determined 
in  the  subordinate  courts,  when  a  new  trial  is  granted  the  Court  of  Appeals  is  ob- 
liged to  affirm  the  order,  if  it  can  stand  consistentiy  with  any  view  to  be  taken  of 
the  evidence  given  at  the  trial,  where  the  trial  has  been  by  jury.  (Maey  v. 
Wheeler,  80  N.  Y.  281.J 

§  333,  p.  661  g.  No  appeal  lies  to  the  Court  of  Appeals  in  the  following 
cases: 

Orders  granting  new  trials,  on  the  ground  that  the  verdict  is  agtdnst  evidence, 
or  against  Uie  weight  of  evidence.     (  Toung  v.  Davie,  80  N.  Y.  134.) 

To  review  a  referee's  findings  of  fact  (Thompson  v.  Keaeel,  80  N.  Y.  388,  and 
see  Maey  v.  Wheeler,  80  N.  Y.  281.) 

From  an  order  refusing  permission  to  appeal  from  a  judgment,  after  the  time 
for  appealing  had  expired    (SaOetY.  Butier,  21  N.  Y.  638.) 

From  an  order  for  judgment  on  demurrer,  unless  plaintiff  should  amend.  {Ad- 
anu  V.  Fox,  21  N.  Y.  640.) 

fVom  an  order  setting  aside  a  sale  of  mortgaged  premises,  and  for  other  pnr 
poses,  see  Dows  v.  Congdon,  28  N.  Y.  122. 

From  an  order  at  General  Term  upon  questions  of  the  adjustment  of  costs. 
(The  People  Y.Zewit,2SRoyr,AlO.) 

From  an  order  of  General  Term,  affirming  an  order  at  l^iedal  Term,  awarding 
an  extra  allowance  of  costs,  it  not  appearing  mat  any  judgment  had  been  entore£ 
(McGregor  v.  McGregor,  82  N.  Y.  479.) 

From  an  order  of  (General  Term,  striking  a  cause  from  the  calendar  on  motion 
of  adverse  defendants,  aeainst  whom  no  appeal  from  the  judgment  at  Special 
Term  had  been  taken.  (CoUe  v.  amWi,  81  How.  146.) 

§  333,  p.  666/    See  Benkard  y.  Babcoek,  11  Abb.  421 ;  2r  How.  891. 


Digitized  by 


Google 


ADDITIONAL    VOTES.  1037 

§  333,  p.  668  a.  After  a  Botioe  of  appeal  ia  served  and  an  undertaking  per- 
fected, the  Gonrt  of  Appeals  is  so  £ur  po^^ssed  of  the  case  as  to  be  competent  to 
make  any  necessary  oraer,  e.  g,,  to  msmiss  the  appeal,  although  no  return  has 
been  filed.    (Adaiiu  ▼.  Fox,  27  N.  Y.  640.) 

The  jurisdiction  of  the  Court  of  Appeals  extends  only  to  the  examination  of  the 
legal  conclusions  of  the  judge  or  referee  before  whom  a  cause  is  tried,  firom  the 
feets  found  by  him.  The  court  has  no  power  to  look  into  the  eyidence  to  review 
questions  of  &ct    (Bergin  v.  Wemple,  30  N.  T.  819.) 

The  Court  of  Appeals  will  not,  on  an  appeal  against  the  plaintiffs  in  an  action, 
revie^  the  judgment  b^ow,  so  Cur  as  it  affects  adverse  defendants  against  whom 
no  appeal  was  taken  from  the  special  to  the  general  term.  (CotM  v.  Smithy  31 
How.  146.) 

§  334,  p.  661  /.  Form  of  underUking.  (Boolittis  v.  Dinting,  81  N.  Y.  860 ; 
BoberU  v.  aDonneU,  S\  N.  Y.  446.) 

§336,  p.  663/  Action  on  undertaking.  (Letfi  v.  Dorn,  28  How.  217; 
DyekmoH  v.  ValimU,  19  Abb.  130.) 

J)  339,  p.  666  h.  Where  proceedings  are  stayed  on  appeal,  the  stay  continues 
i  judgment  on  the  appeal  is  perfected.  And  where  proceedings  have  been 
stayed  on  appeal,  the  issue  of  execution  on  the  iudgment  oelow  before  the  entry 
of  the  judgment  on  the  ^peal,  is  irregular.  (Bowman  y.  Tollman,  19  Abb.  84; 
28  How.  482.) 

g  344,  p.  670.    An  appeal  to  the  Supreme  Court  from  a  judgment  of  the 

county  court  does  not  authorize  the  Supreme  Court  to  reverse  tiie  judgment  and 

}  grant  a  new  trial  upon  exceptions  taken  upon  the  trial  in  the  county  court.    A 

/  new  trial  must  be  moved  for  in  the  county  court  before  an  appeal  can  be  taken  on 

J     a  case  or  bill  of  exceptions  in  that  court  to  the  Supreme  Court.  (Carter  v.  Wemir, 

/      27  How.  886 ;  contra,  see  Monroe  v.  Monroe,  id.  208 ;  Dtxon  v.  Buck,  42  Barb. 

N      70;  and  see  WhUneg  v.  WelU,  28  How.  160 ;  Boughton  v.  MUcheU,  19  Abb.  163 ; 

^V£9  How.  68 ;  Simmont  v.  Sherman',  80  How.  4.) 

An  order  of  a  county  court  dismissing  an  appeal  taken  from  a  judgment  of  a 
justice  of  the  peace  in  summary  proceedings  to  recover  the  possession  of  lands  is 
app^lable  to  ttie  Supreme  Court    (Hamnwnd  r.  Carpenter,  29  How.  43.) 

§  344,  p.  670  g.  An  order  of  the  city  court  of  Brooklyn  denying  a  motion  for 
a  new  trial  is  reviewable  on  appeal  to  the  Supreme  Caurt.  (Sugdam  v.  Grand 
Street  R  R.  11  Abb.  304.) 

§  348,  p.  674.  When  an  appeal  is  taken  from  a  judgment  and  there  has 
been  an  appeal  also  from  an  order  denying  a  motion  for  a  new  trial  on  the  judge's 
minutes,  the  better  course  is  to  hear  both  appeaLs  on  the  argument  of  the  appeal 
from  the  judgment.    (Lane  v.  Bailey,  46  Barb.  119 ;  80  How.  76.) 

§  348,  p.  674  d  On  appeal  to  general  term  no  security  is  necessary,  unless  a 
•stay  of  proceedings  is  required.  (Davie  v.  Duffie,  8  Bosw.  691 ;  Nilee  v.  Bailer- 
shall,  18  Abb.  161 ;  £ilch0n  v.  Diehl,  40  Barb.  161.) 

g  348,  p.  676  e.  The  Supreme  Court  may,  on  an  am>eal,  examine  the  evidence 
at  large  and  upon  the  whole  oase^includlngthe  law  and  the  fiicts,  set  aside  the  ver- 
dict, and  ffrant  a  new  trial  (Macg  v.  Wheeler,  80  N.  Y.  281.)  A  reversal  on  a 
question  of  fiact  must  be  consistent  with  the  rules  of  law.  (Ball  v.  Zoomis,  29 
N.  Y.  412.) 

g  348,  p.  678.  Action  on  undertaking  on  appeal  See  Poppenhmen  v.  Sedey, 
41  Barb.  460 ;  Ford  v.  Toumeend,  1  Abb.  N.  S.  160. 
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§  349,  p.  679  a.  Appeal  in  smnmary  prooeedinffs  firom  order  <m  motion  to  ts- 
cate  assesfltnent  for  fraud.  (Pinekne^9  oate,  18  Aob.  856;  Be  7%aytr,  SO  How. 
276;  72«  Dodtf, 27  N.Y. 629,) in  cases  of  prohibition.  {The PeapU  y,  K  Y.  Cemt. 
PUoi,  48  Barb.  280.) 


§  349,  p.  680  «.  No  appeal  from  an  order  appointing  an  i^^raieer  to  i 
tain  Talue  of  property  attached  {iMpton  v.  Jewtt^  19  Abb.  820,)  or  appointiiig  a 
receiver  iMnty  y.  if,  T.  CormL  Stage  Co,  28  Hew.  481,)  or  to  ehom  caum  ( WaU  t. 
Watt,  80  How.  845,)  or  a  decision  at  the  trial  on  an  application  to  amend  {BaUeif 
y.  Johnebn,  1  Daly,  62,)  or  for  a  reference  (Dickvuon  y.  MiteheU,  19  Abb.  286,)  or 
requiring  plaintiflr  to  giye  security  for  costs  (BoUee  y.  Duf,  17  Abb.  448.) 

§  349,  p.  682  h.  Appeal  lies  from  an  order  allowing  amendments  by  adding 
a  cause  of  action  or  defence.    (Sheldon  y.  Adam»,  27  How.  179 ;  18  Abb.  406.) 

f 
§  349,  p.  683/.    Add,  Re  Seventh  Av.  29  How.  180. 

§  349,  p.  684  d.  Orders  denying*  motions  to  set  aside  a  yerdict  and  for  a  new 
trial  on  the  ground  of  surprise,  <fcc.,  are  not  intermediate  orders  inyohring  the 
merits.    (Selden  y.  Delaware  Canal  Co,  29  N.  T.  684.) 

§  349,  p.  686  a.  An  order  for  an  extra  allowance  affects  a  substantial  right 
(J9iePeople  y.  y,  Y,  Cent  iJ.i2.  29  N.  Y.  418.)  So  does  an  order  for  a  disooyery. 
or  in  de£Milt  that  the  oempbdnt  be  dismissed.  (Broderiek  y.  Shelton,  18  Abb. 
218.) 

§  349,  p.  685  b.  Appeal  from  order  denying  a  new  trial  may  be  taken  after 
judgment  entered.    {Lane  y.  Bailey,  80  How.  76 ;  45  Barb.  119.) 

§  362,  p.  690  a.  The  proyision  for  re-trial  <^  cases  tried  in  justices'  courts  does 
not  apply  to  the  city  of  New  York.    (Mellhenny  y.  Wanon,  1  Daly,  286.) 

•     It  is  the  amount  cbdmed  in  the  pleadings  and  not  the  amount  of  the  recoyery 
which  giyes  the  right  to  a  re-triaL    (OvenMire  y.  Adee,  27  How.  868.) 

§  354,  p.  692  t.  An  order  of  the  general  term  of  the  Marine  Court  disnusnn^ 
an  appeal  thereto  for  want  of  prosecution  is  not  i^pealable  to  the  Common  Pleas. 
(Harper  y.  Hall,  1  Daly,  498.)  An  order  at  general  term  of  the  Marine  Govt 
reyersing  a  judgment  and  ordering  a  new  trial  is  appeaUble  to  the  Common  Plesa 
(  WUUams  y.  Tradetmarie  Fire  Ine,  Co,,  1  Daly,  487.)  The  Common  Pleas  may  it 
special  term,  dismiss  an  appeal  from  the  Marine  Court  for  irregularify,  but  ereiy  • 
other  question  as  to  the  appeal  must  be  decided  at  general  term.  ( WUUam  t. 
Tradesman* 8  Ins.  Co.,  1  Daly  822.>  When  a  notice  of  appeal  has  been  seryed,  tte 
court  may  permit  an  amendment  of  the  proceedings  to  perfect  the  appeaL  (Id.) 
"Die  notice  of  appeal  must  be  served  on  the  respondent,  if  a  resident,  persaDsUy, 
and  the  undertaking  for  costs  be  executed  by  tiie  appellant  himsell  But  where 
an  appeal  has  been  taken  in  good  £uth,  and  the  notice  seryed  on  the  derk  of  the 
court  oelow,  the  Court  of  Cemmon  Pleas  may  allow  the  notice  to  be  seryed  on  the 
respondent  and  the  appellant  to  execute  the  undertaking  nunc  pro  tune,    (Id.) 

§  354,  p.  693  a.  Notice  of  appeal  should  haye  a  reyenue  stamp  alExed. 
(Armstrong  Y,  Smith,  44  Barb.  120;  Whitley  y.  Leeds,  27  How.  878;  Lemsf. 
Bandall,  1  Abb.  N.  S.  185 ;  80  How.  878.)  It  should  point  out  clearly  the  error 
complained  of.  (Gray  y.  Hannah,  1  Abb.  N.  S.  43 ;  80  How.  155 ;  Saunden  t. 
Keough,  27  How.  477 ;  and  see  sect.  871.) 

§  366,  p.  696.  The  undertaking  under  this  section  need  not  embrace  the 
undertaking  required  by  section  854.  (Sperling  y.  Levy,  I  Daly,  95 ;  conlra,  see 
Brush  y.  Lee,  18  Abb.  899.)  Action  on  undertaking,  see  81  N.  T.  350;  1 
Daly,  95. 
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8  360,  p.  69*7  e,  A  jnatice  in  xnakiBg  his  retnrn  acfcs  miniBteriaily.  {McDowell 
T.  Buffum,  81  How.  154.)  To  correct  errors  in  a  return,  an  amended  return  should 
be  moved  for.    (Smith  v.  Johmton,  80  How.  374.) 

§  366,  subd.  6,  p.  702.  See  additional  note  to  section  844  p.  670,  arUey  p. 
1087.  On  a  new  trial  under  this  proyision  the  parties  are  restricted  to  the  issues 
raised  in  the  justice's  court,  the  county  court  cannot  allow  an  amendment  of  the 
pleadings.    (Savage  t.  Cock,  17  Abb.  403.) 

§  366,  p.  708/.  On  reversal,  the  court  may  order  a  proper  judgment  {Broum- 
ell  V.  Winnie,  29  N.  Y.  400.) 

§  368,  p.  713  a.  See  Champion  v.  Flymtrnth  Cong.  8oc.,  4%  Barb.  441 ;  and 
ante,  p.  656/.,  and  additional  note  thereta   ' 

§  371,  p.  714.  When  the  appeal  is  brough|;  for  the  sole  purpose  of  reversing 
the  judgment,  the  notice  of  apped  need  not  state  in  what  particidar  the  judgment 
'  should  have  been  more  favorable.    (Wallace  v.  Fatterson,  29  How.  170.) 

The  ofier  to  allow  the  judgment  to  be  amended  as  claimed  in  the  notice  of 
appeal,  should  be  served  on  l£e  appellant  and  on  the  justice.  (Smith  v.  Hinds, 
80  How.  187.)  The  offer  cannot  be  g^ven  in  evidence  on  the  Moment  of  the 
appeal.    (Finney  v.  Veeder,  46  Barb.  888 ;  1  Abb.  N.  S.  366 ;  31  How.  14.) 

A  notice  of  appeal  which  stated  the  judgment  should  have  been  in  favor  of 
defendant  and  against  the  plaintiff  for  costs,  is  not  sufficient  to  entitle  the  appel- 
lant to  cests  on  recovering  a  more  '  favorable  judgment  in  the  county  Court 
(Loomia  v.  Higbie,  29  How.  282 ;  Reed  v.  Mocre,  81  How.  264) ;  otherwise,  of  a 
statement ''  That  the  judgment  should  have  been  for  a  less  amount  of  damages 
against  the  defendant"  (?</.),  see  amendment  to  section  in  1865,  and  note  29  How. 
288.  On  a  trial  before  a  justice,  plaintiff  recovered  judgment  for  $140  damages 
and  costs.  Defendant  appealed  and  stated  in  his  notice  that  the  judgment  should 
have  been  in  his  favor  for  no  cause  of  action  and  for  costs.  The  respondent  did 
not  make  any  offer.  On  the  re-trial  plaintiff  recoverea  a  verdict  for  f  68,  held 
that  the  respondents  were  entitled  to  the  costs  of  the  appeal.  (  Wynkoop  v.  Hal- 
hut,  43  Barb.  266.)  Where  the  notice  of  appeal  stated  "  the  judgment  is  for  too 
much,"  held  out  a  compliance  with  the  requirement  of  the  statute,  so  as  to  give 
costs  to  the  appellant    (Barnard  v.  Pierce,  28  How.  282.) 

§  376,  p.  719.  Where  judgment  has  been  obtained  against  two  defendants  on 
a  joint  contract,  the  process  being  served  on  one  of  the  defendants  only,  and  the 
judgment  to  be  coUected  of  the  joint  property  of  both,  or  of  the  separate  prop- 
erty of  the  defendant  served,  a  second  action  may  be  brought  against  both 
derendants,  alleging  the  former  recovery,  the  joint  obligation,  the  proofs  being 
served  on  the  defendant  not  previously  served,  and  a  like  judgment  taken  as  in 
the  first  action.    (Dean  v.  Eldridge,  29  How.  218.) 

§  376,  p.  720.  Where  a  joint  debtor  has  not  been  served  with  process,  bufc 
judgment  in  form  is  entered  against  him  pursuant  to  section  186  of  the  Code,  he 
is  not  to  be  considered  a  "judgment  debtor"  within  the  meaning  of  section  876. 
(Fotter  V.  Wood,  1  Abb.  N.  S.  150;  80  How.  284.) 

§  382,  p.  723/    See  Pa/iw«-  v.  i><itrM,  28  N.  Y.  242. 

§  383,  p.  724  a.    Statements  held  sufficient : 

That "  the  indebtedness  arose  on  the  sale  and  conveyance  by  plaintiff  to  de- 
fendant of  his  interest*'  in  certain  partnership  property,  but  not  showing  how  the 
pUdntaff  was  connected  with  the  firm,  nor  his  interest  (Thompson  v.  Van 
Vechien,  27  N.  Y.  568.) 

Thsr  sum  of  $1,600  for  cash  borrowed  ofplaintiff  from  time  to  time,  for  which 
he  held  the  note  of  defendant,  dated,  <fca  That  plaintiff  had  assumed  for  defen- 
dant payment  of  $2,000,  for  which  the  latter  had  given  the  former  his  two  notes 
for  $1,000  each,  payable,  Ac    (My  v.  Cooke,  28  N.  Y.  865.) 
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"  1852,  December  1.  Money  lent  by  plaintiff  to  defendant  to  aid  in  poroliaaing 
a  lot  at,  Ac,  to  the  amount  of  $200.  1863,  Axtgos^  1.  A  balance  was  doe  |daln- 
tiff  by  defendant  on  pnrchase  of  lot  at,  Ac,  $800.  1864,  May  1.  Money  was  k&t 
by  plaintiff  to  defendant  to  aid  in  pnrcbase  of  lot  at,  Ac,  $300 ;  and  cash  waa 
lent  by  plaintiff  to  defendant  at  different  times  since  the  above,  to  $176."  The 
last  item  was  not  sufficient.    (FroU  t.  Koon,  80  N.  T.  428.) 

That  plaintiff  had  purchased  of  defendant  a  certain  indebtedness  (deseribiag 
it)  dae  plaintiff,  for  which  he  had  given  plaintiff  the  promissoi^  notes  (describing 
them),  upon  which  and  for  the  amount  of  which  he  confessed  judgmentw  (JHrfty 
V.  migerald,  31  N.  Y.  417.) 

"  For  a  debt  justly  to  become  due  from  me  to  plaintiff  on,  Ac  And  the  fol- 
lowing are  the  nets  upon  whlcli  such  indebtedness  arises :  Pluntiff  had  beoi  in 
employ  of  defendant  several  years  on  salary.  From  year  to  jrear  defendant  set- 
tled with  plainti£^  allowing  mm  interest  on  amount  remaining  unpaid.  On  15tli 
December,  1857,  plaintiff  and  defendant  settled*,  and4here  was  then  due  plaintiff 
$4,300,  for  which  defendant  then  save  his  note  payable,  Ac,  that  the  amount  of 
said  note  on,  Ac  (the  day  it  would  become  due),  will  be  $4,902,  and  no  payments 
have  been  inade  Uiereon.    {Kellogg  v.  Cowing^  83  N.  X.  408.) 

Defendants  "  are  indebted  to  plaintiff  in  the  sum  ef  $3,300,  which  indebtadness 
iyK)8e  on  account  of  goods  purchased  in  1 853 ;  the  whole  amount  of  the  purcbaaes 
was  $3^600,  and  the  amount  remaining  due  $3,800;  that  the  goods  consisted  of 
cloths,  Ac,  were  purchased  at  P.,  where  plidntiff  resides."  {itead  v.  French,  28 
N.  Y.  286.) 

§  383,  p.  727  ;.    See  FtoU  v.  Koon,  30  N.  1 .  428. 

Same  section,  p.  727  h.  See  Read  v.  French,  28  K.  Y.  285 ;  and  fftriy  v. 
FUMgerald,  31  N.  Y.  417. 

Same  section,  p.  728  b.  As  to  facts  within  the  knowledge  of  the  party 
confessing  a  judgment,  he  must  affirm  them  to  be  true.  When  he  only  swears 
he  "  believes  the  above  statement  of  confession  is  true,'*  it  is  not  sufOdeni 
(Ingram  v.  Robbim,  33  N.  Y.  409.)  A  verification  in  terms  that  **  the  Cacts  stated 
in  the  above  confession  are  true,''  is  sufficient  {Mosher  v.  ffeydriek,  I  Abb.  N.  S. 
268 ;  46  Barb.  459 ;  30  How.  161.) 

Same  section,  p.  728  e.  The  parties'  subscription  to  the  affidavit  vctifpag 
the  statement  is  a  sufficient  aiding  ^f  the  statement  {Mother  v.  Me^drick,  1  Abb. 
.N.  S.  268;  45  Barb.  459;  30  How.  161.) 

Same  section,  p.  728  d.  The  judgment  may  be  entered  in  any  ooootf. 
{Mother  V.  Heydrick,  1  Abb.  N.  S.  258 ;  45  Barb.  459 ;  30  How.  161.) 

Same  section,  p.  728  g.    Where  a  judgment  is  confessed  directly  to  a  tbird 

girty  who  takes  Uie  same  in  good  faith  and  for  value,  it  cannot  be  impeached  for 
and  existing  between  the  other  parties ;  but  otherwise,  if  after  the  ludgmeniu 
confessed  a  third  party  takes  the  Judgment  as  collateral  security.  {SHrhg  v.  ^<^ 
gerald,  31  N.  Y.  417.) 

§  384,  p.  730  a.  Upon  motion  by  a  subsequent  judgment  creditor  to  set  ifflde 
a  judgment  by  confession,  the  court  may  allow  a  statement  on  which  the  judg- 
ment was  entered  to  be  amended.    {MUohell  v.  Van  Buren,  27  N.  Y.  300.) 

§  385,  p.  732  b.  If  the  defendant  has  appeared  by  an  attorney,  the  offiir 
should  be  made  and  subscribed  by  such  attorney.  (  WAb  v.  DtU,  18  Abb.  264.) 
If  in  such  a  case  an  offer  is  made  by  the  defendant  in  person,  judgment  shooid 
not  be  entered  upon  it  without  leave  of  the  court.    {Id) 

§386,  p.  7335.  Where  the  amount  offered,  with  interest,  to  the  date  of  tiia 
judffment  would  exceed  the  amount  recovered,  the  judj^ent  is  not  ''more  iavort^ 
ble^'  and  the  defendant  is  entitled  to  coats.    {TUman  y.  Eeam,  1  Abb.  K.  S  23.) 
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When  the  amount  reooTered,  added  to  any  amount  of  *oonnterclaim  extingniflhed 
by  the  jn^pient,  exceeds  the  amonnt  offered,  the  judgment  is  "  more  fayorable/' 
the  plaintiff  is  entitled  to  costs.  {Tompkint  y.  Ives,  30  How.  18 ;  Turner  y.  Honr 
singer,  81  How.  66.)  The  amount  of  the  judgment  is  not  the  only  test  of  its 
fiiTorableness.  (Howard  y,  Farley,  18  Abb.  867 ;  29  How.  4.)  Thus  in  an  action 
on  a  bond  secured  by  mortgage  to  recover  an  installment,  an  offer  of  the  whole 
amount  secured  by  the  bond  but  not  due,  will  not  prevent  a  judgment  foi'  the  in- 
stallment due  with  interest  from  being  a  more  favorable  judgment.    (Id,) 

,  736.    In  actions  pencUng  in  a  county  court,  the  county  judge  may 
overy.    (Broderick  v.  ShelUm,  18  Abb.  218.) 

Where  the  order  for  the  discoveiy  is  made  by  the  eottrt,  it  may  in  addition  to 
ordering  production,  order  that  in  default,  the  document  should  not  be  given  in 
evidence,  and  that  the  complaint  be  dismissed ;  but  where  the  order  is  made  by 
a  judpe  it  should  not  go  beyond  ordering  the  production.  (Broderick  v.  Shelton, 
18  Abb.  218.) 

Where  the  defendant's  demurrer  has  been  overruled  and  defendant  has  ap- 
pealed from  the  order  overruling  his  demurrer,  a  motion  for  discovery  of  defend- 
ants books,  <fec.,  and  to  enable  plaintiff  to  prepare  for  trial  is  premature  until  the 
decision  of  such  appeal.    (PtUin  v.  Johnson,  18  Abb.  304.) 

The  court  has  no  power  to  compel  a  party  to  an  action  to  submit  articles  the 
subject  of  the  action,  and  which  are  neither  books  nor  documents,  nor  evidence  of 
themselves,  to  be  ini^)ected  by  third  persons  in  order  to  enable  them  to  testify  as 
to  the  quality  of  such  articles.    (Ansen  v.  Tuska,  19  Abb.  391.) 

§  388,  p.  738 1.  The  court  will  not  grant  a  discovery  to  ascertain  the  names 
of  persons  proper  to  be  made  parties  to  the  action,  but  only  to  help  the  plaintiff 
in  stating  his  cause  of  action.  (Opdyke  v.  Marble,  18  Abb.  266;  44  Barb.  64.) 
The  agents  of  a  corporation  cannot,  in  their  individual  capacities,  be  compelled  to 
discover  the  books  of  the  corporation.    (Id, ) 

Section  388  of  the  Code  enlarges  the  remedy  for  obtiuning  discovery,  ifec,  and 
if  a  party  establishes  satisfactorily  that  any  document  is  m  the  possession  or 
control  of  his  adversary,  containing  evidence  relating  to  the  merits  of  the  action 
or  defence,  its  inspection  may  be  ordered.  ■  (Case  v.  Bania,  9  Bosw.  595.)  But 
the  statute  does  not  sanction  an  order  requiring  either  party  to  disclose  evidence 
Which  he  intends  to  introduce  against  his  adversary.  (Strong  v.  Strong,  1  Abb. , 
N.S.288.) 

An  order  directing  the  deposit  of  certain  books,  "  and  all  other  books  of  de- 
fendants containing  any  entries  showing,"  Ac,  was  reversed  on  appeal  (  Walker  v. 
Granite  Bank,  44  Barb.  89;  19  Abb.  Ill,  and  see  Jvlio  v.  In^Uls,  17  Abb.  448, 
note,) 

An  application  for  discovery  of  books,  Ac,  must  specially  state  what  informa- 
tion it  wanted,  and  that  the  books,  &c,  referred  to  contain  such  entries,  and  this 
must  be  stated  positively,  and  not  on  information  and  belief  Absence  of  party 
will  not  excuse  the  requirement  (  Walker  v.  Granite  Bank,  44  Barb.  89 ;  19  Abb. 
111.)  A  statement  of  advice  of  counsel  and  belief  of  deponent  is  not  sufficient. 
(Strong  v.  Strong,  1  Abb.,  N.  S.,  233.) 

§  388,  p.  743  c.  Appeal  from  order  for  discoveir^allowed.  (Ansen  v.  Tuska, 
19  Abb.  891 ;  Julio  y.  Ingalls,  17  Abb.  448,  noU ;  Walker  v.  •  Granite  Bank,  44 
Barb.  89 ;  19  Abb.  Ill ;  Strong  Y,Strong,  I  Abb.,  N.  S.,  283 ;  Broderick  v.  Shelton, 
18  Abb.  231.) 

§  389,  p.  744.  The  provisions  of  the  Code  making  a  party  a  witness  in  his 
own  behalf  ^Ppty  only  to  civil  actions,  and  not  to  criminal  prosecutions.  (  Wil- 
liams y.  The  Fecple,  33  N.  Y.,  688,  affirming  S.  C.  45  Barb.  201.) 
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§  389|  p.  744  ^.    Hoflbaiid  and  wile  csmioi  be  examiiied  «ther  tar  m  agamst 
each  other,  except  in  eaaes  where  they  ard  parties  to  the  soitw    {SofftrM  r.  ^ 


1  Daly,  194.)  When  husband  and  wi£e  are  parties  defnndant  in  an  action  for  m 
personal  tort  committed  by  the  wife  alone,  she  may  gire  eridence  in  her  own 
behalt    {Hooper  y,  Hoopwr,  48  Barb.  292.)    See  Mi^^aU  t.  MoffaU,  10  Bosw.  468. 

§  390,  p.  746.  The  right  to  examine  the  adverse  party  as  a  witness,  ariaes 
immediately  on  the  oommenoement  of  the  actkm.  (MeViekor  t.  QrtemUef^  80 
How.  61 :  19  Abb.  241.) 

§  391,  p.  748  /  An  order  to  examine  an  adverse  party  is  allowed  as  a 
matter  of  nght,  on  proof  that  the  action  is  at  issae,  and  that  the  apj^eant  desires 
snch  examination  as  to  matters  material  to  the  issne.  {Cook  t.  Bidntdl,  29  How. 
483.)  An  order  is  necessary,  a  notice  to  attend  9n  a  sa^^ena  is  not  sufficient. 
{Norton  T.  Abbott,  28  How.  888 .  see  Onene  r.  Etrder,  80  How.  210.)  A  sommoDS 
mnst  be  serred  on  the  party  to  be  examined,  and  notice  senred  on  the  attorney  of 
snch  party.    (  Van  Beiwelaer  y.  TMt,  ZX  Holr.  198.) 

In  an  action  for  tort,  tried  in  1864,  each  defendant  was  a  competent  witofss 
for  his  co-defendant,  as  to  any  matter  as  to  wiiich  he  was  not  jointly  interested 
or  liable,  and  as  to  which  a  separate  and  not  a  joint  verdict  or  judgment  oonld  be 
rendered.    ( Wil$on  ▼.  Slwood,  28  N.  Y.  117.) 

§  399,  p.  766.  The  word  transaction  in  this  section  does  not  esabrace  all  Um 
occurrences  wliich  goto  make  ap  a  cause  of  action,  but  only  such  as  must  hare  been 
communicated  to  the  deceased  to  gire  them  effect.  {Frattilin  v.  Pinkney,  18  Abb. 
186) ;  and  the  section  does  not  exclude  the  testimony  of  the  liying  paity,  as  to  an 
occurrence  at  which  the  deceased  need  not  have  been  pres^it,  ot  as  to  a  fad  he 
need  not  have  known,  to  make  evidence  of  it  admissible.  (Jd.)  The  jdaintiff  in 
an  action  against  next  of  kin  to  establish  a  lost  will,  is  not  a  competent  witness 
in  his  own  behalf  to  prove  conversations  had  between  himself  ^d  the  deceased, 
on  the  subject  of  the  alleged  will  {Tim<m  v.  Clafy,  46  Barb.  488,  and  see  V<m 
AUtyne  V.  Van  AUtynt,  28  N.  T.  878 ;   WUlut<m  v.  WilUOim,  41  Barb.  685.)    . 

§  399,  p.  768  a.    See  Wihon  v.  Slwood,  28  N.  Y.  117. 

§  399,  p.  761  dL  A  commission  mky,  in  a  special  case  demanding  it,  issne  to 
take  the  tesitimony  of  such  witnesses  (not  naming  them)  as  shall  be  produced  be- 
fore the  commissioners.    (McMahon  v.  AUen,  18  Abb.  292.) 

A  deposition  is  not  to  be  excluded  on  the  ground  Uiat  the  witness  was  incom- 
petent by  reason  of  interest,  if  his  oral  testimony  would  be  competent  at  the  time 
of  the  trial.    {Fidden  v.  Lahens,  9  Bosw.  486.) 

A  depooition  taken  on  commission  may  be  read  on  the  trial  by  either  party. 
(  WAep  V.  Kingshnd,  8  Bosw.  416.) 

§  400,  p.  772  /.  Motions  on  the  ground  of  irregularity  mnst  be  made 
promptly.  (Bowman  o.  Tollman,  28  How.  482;  19  Abb.  84 ;  Cota  v.  Smith,  29 
How.  827.) 

§  400,  p.  773  d,  Paperd  to  be  l^bly  written.  {Johmon  v.  Caaey,  28  How. 
492.) 

§  400,  p.  776  a.    Renewing  motion.     {Smith  v.  Sjpdlding,  80  How.  889.) 
§  406,  p.  786  d    See  City  Smik  v.  Lmdey,  28  How.  897. 
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§  408,  p.  787.  The  notices  mentioned  in  this  section  refer  only  to  notices 
reqmred  by  the  Code ;  it  does  not  forbid  an  oral  notice  to  produce  giyen  in  the 
presence  of  the  court  pending  a  trial    (Kimr  v.  McOuire,  26  N.  T.  468.) 

Service  on  non-resident  attorney.    (Laws  1866,  ch.  173.) 

§  419,  p.  792.  The  oorofter  may  call  to  his  aid  the  power  of  the  conntv,  in 
a  proper  case,  in  execntlnff  an  order  of  arrest^  in  an  action  in  which  the  sheriff  is 
a  party.    {Slater  y.  Wobd,  9  Bosw.  16.) 

§  428,  p.  802  a.  Upon  the  death  after  final  judgment  in  his  favor,  his  per- 
sonal representatives  may  sne  on  the  judgment  to  obtain  the  same  relief  as  was 
formerly  obtained  in  such  a  case  by  scire  faeiat.  {Ireland  v.  JAteh^Ml,  8  Bosw. 
684,  and  see  Connor  v.  Such,  9  Bosw.  321.) 

In  such  ail  action  costs  are  in  the  discretion  of  the  court    {Jd.) 

S  448,  p.  810.  Partition  of  lands  in  which  the  people  are  interested.  (2  R. 
S.  831,  p.  92. 

Appointment  of  receiver  {Pignolet  t.  Buehe,  28  How.  9). 

§  448,4>.  812  e.  It  is  not  absolutely  necessary  that  a  guardum  ad  litem  for  an 
infiint  defendant  should  put  in  an  answer.    {Bogert  v.  Bogerty  46  Barb.  121.) 

§  448,  p.  813  A.    See  Noble  v.  Cromwell,  27  How.  289. 

g  448,  p.  816  j.  Court  inll  not  compel  a  purchaser  to  take  a  doubtful  title. 
( aReiUy  V.  King,  28  How.  408.) 

Irregularities  in  the  proceedings  may  be  amended  nunc  pro  tunc,  {Bogert 
V.  BogeH,  46  Barb.  121 ;  Noble  v.  Cromwell,  27  How.  289 ;  Rogers  v.  Mclean,  81 
How.  279.) 

Judgment  roU  in  partition.  {Lynch  v.  Borne  Oaelight  Co,,  42  Barb.  691.)  And 
see  laws  1861,  ch.  277,  as  to  recording  decrees. 

§  449,  p.  817.  The  proceeding  to  determine  adverse  cUims  to  real  property 
may  be  by  notice  under  the  statute.  {Bamard  v.  Simsna,  42  Barb.  304.)  A  cor- 
poration may  have  the  remedy  (Laws  1864,  p.  276).  When  the  remedy  is  sought 
by  action  the  same  rules  apply  as  in  other  actions.  {Eager  v.  Eager,  38  Barb.  94. 
See  Laws  1860,  ch.  173.) 

§  466,  p.  820.  To  maintain  ejectment  plaintiff  must  have  the  legal  title. 
{Murray  v.  Walker,  31  N.  Y.  899;  Lywber  v.  KeUy,  17  Abb.  462.)  A  wife  cannot 
inaint^  ejectment  against  her  husband.  {Oould'v.  Gould,  29  How.  441.)  Eject- 
ment by  tenants  in  common.  {Bparke  v.  Leavy,  19  Abb.  364  ;  2  R.  S.  341,  S  11.) 
The  action  cannot  be  maintained  against  a  party  out  of  possession.  {Alhn  v. 
Zhtnlap,  42  Barb.  685.)  The  provision  of  the  Revised  Statutes  (2  R.  S.  307,  §  29), 
which  provides  that  when  the  action  is  against  several  defendants,  if  it  appear  on 
the  trial  that  they  occupy  distinct  parcels  in  severalty,  plaintiff  must  elect  against 
which  party  he  will  proceed,  and  a  verdict  be  rendered  in  favor  of  the  other  par- 
ty, is  not  repealed  by  the  CJode.  {DiUaye  y.  WiUon,  43  Barb.  261.)  When  the 
people  sue  they  must  show  a  title  in  them*  {The  People  v.  Booth,  82  N.  Y.  397.) 
In  ejectment  the  defendant  may  set  up  an  equitable  defence.  (GorkhiU  v.  Landers, 
44  Barb.  218.)  When  the  court  will  not  grant  a  third  new  trial  in  ejectment. 
( Wright  v.  Milbank,  9  Bosw.  672.  Effect  of  the  death  of  parties  pending  the  ao- 
tion.    (Laws  1866,  ch.  867.) 

.  §  466,  p.  8!^7  /.    Admeasurement  of  dower.    ( Wood  y.  Beely,  82  N.  T.  106.) 
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UTILES. 


COURT  OF  AFPBAL& 

Rnl*  ]I|  p.  840.  The  oomi  has  jniisdietioQ  to  dismias  an  i4>peal,  althoogh 
no  return  has  been  filed.    (Adanu  v.  Fbx,  %1  N..  T.  640.) 

Riil«  Zni|  p.  844.  **  Actions  in  which  ezecnton  or  adminietrato^  are  sole 
plaintiib  or  sole  defendants,  and  in  which  the  anpeal  prevents  the  issoing  of  let- 
ters testamentary  or  of  general  administration,  soaU  hare  preference  in  the  Court 
of  Appeals  and  in  the  Supreme  Court,  at  the  G^eneral  Term  thereof  over  all 
actions,  except  in  criminal  cases  in  which  the  people  are  a  party,  and  may  on  no- 
tice be  moved  oat  of  their  order  on  the  calendar.  (Laws  1865,  cfa.  218,  §  L) 
Construction  of  this  law  see  82  N.  T.  604. 

Rnle  julV,  p.  848.  Appellant  fidling  to  appear  or  to  submit  points,  the  jod?- 
ment  is  affirmed  of  course.  {Kelly  v.  McCormick,  ^8  N.  T.  818.)  The  court  wul 
not  postpone  the  argument  on  account  of  the  inability  of  a  party  to  attend. 
(Bank  of  SaUna  v.  Ahord,  82  N.  T.  684.) 

Rule  TWTT,  p.  847.    See  this  rule  21  N.  T.  8. 

Court  of  Appeals  Proeliee,  p.  848.  Where  it  appears  by  affidavit  on  movii^ 
the  cause  that  the  suit  has  abatod  by  the  death  of  respondent,  the  cause  thoM 
■tand  over  till  the  next  term,  without  prejudice,  and  with  leave  to  move  to  sub- 
stitute the  parties  in  interest    (8hal§r  Qunmry  Co.  v.  BrewHer,  82  N.  T.  471) 


SUPRSBCB  COURT. 

Riil«  2,  p.  860.  The  appearance  of  an  attorney  without  authority  is  a  nullitj. 
(Bean  v.  MeUher,  1  Daly,  440.)  Where  an  attomev  has  i^poured  in  an  action,  all 
subsequent  proceedings  must  be  conducted  through  him.  ( WM  v.  Dill,  18  Abb. 
264.)  The  client  cannot  interfere  with  his  attorney  as  to  the  conduct  of  the 
action.  The  attorney  may,  even  against  the  wishes  of  his  client,  open  or  vacate 
a  judgment  obtained  by  default.  (lUadY,  Frendi^  28  N.  T.  285.)  An  attorney 
employed  merely  to  sue  the  maker  of  a  note  cannot  release  the  indorsee.  ^Sad 
Jiwer  ffk  V.  Kennedy,  9  Bobw.  544.)  The  Corporation  of  New  York  may,  with  tiie 
-  consent  of  the  Corporation  Counsel*  appear  by  other  attorney  and  counsel.  ( Tkt 
May<yr  of  N,  Y,  v.  Exchange  Firelm.  Co  9  Bosw.  424;  Mayor  of  N,  7,  v.  Hem^- 
Um  Fire  Ina.  Co.  10  Bosw.  587.)  One  attorney  cannot  act  for  plaintiff  and  d^m- 
dant  (Uerrick  v.  Cudey,  1  Daly,  512;  80  How.  208.)  The  Law  of  1862 
authorizing  non-resident  attorneys  to  practice  in  this  State  was  repealed,  and 
other  proiilsions  substituted.    (Zokw,  1866,  oh,  175.) 

Role  13,  p.  864.  An  oral  stipulation  by  counsel  on  the  trial  of  a  cause  in 
the  presence  of  the  court  relative  to  the  action,  and  entered  in  the  miuotes,  is 
binding  on  the  parties.    (StapUe  v.  Parker,  41  Barb.  648.) 

Rnla  13,  p.  866.  The  portion  of  this  rule  which  requires  orders  for  discovery 
t*  declare  the  consequences  of  an  omission  to  o<nnply  with  t^m,^  void.  (Brei- 
erick  v.  ShdUm,  18  Abb.  218.) 
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Rnl*  33,  pi  862.  An  issue  whether  the  phdntiff  was  guilty  of  adultery  a 
any  time  before  the  oommencement  of  the  action  with  a  person  named  it  not  per 
missible.    {Strong  y.  Strong,  1  Abb.  N.  S  283.) 

When  alimony  refused.    (Koek  y.  Koek,  42  Barb.  615.) 

Rule  34,  p.  866.  What  the  case  should  contain.  (Hoffman  t.  jElma  lire  In$. 
Co.  19  Abb.  826.) 

Rule  44,  p.  873  k.  An  appeal  from  a  surrogate  decree  of  distribution  must 
be  taken  in  three  months  therefrom.    (Anthony  y.  Brouwer,  81  How.  128.) 

Role  44,  p.  874/1  In  most,  if  not  in  all,  cases  of  appeals  from  decisions  of 
surrogates,  the  whole  case  is  to  be  examined  by  the  Appellate  Court,  as  well 
upon  the  hcta  as  upon  the  law,  so  far  as  questions  are  presented  by  the  appeal, 
and  this  rule  applies  as  well  to  the  Ck>urt  of  Appeals  as  to  the  Supreme  Court. 
{Jiobin*on  y.  Raynor,  28  N.  T.  494.) 

An  appeal  to  the  Supreme  Court  from  a  decree  of  a  surrogate  denying  probate 
of  an  alleged  will,  the  Court,  if  it  deems  the  decree  against  the  eyidence,  is  not 
bound  to  award  a  feigned  issue  to  try  the  questions  of  fact,  but  may  direct  such 
judgment  and  decree  to  be  entered  as  the  surrogate  should  haye  made.  (PiUing 
V.  PiUing,  42  Barb.  86.) 

Rule  66,  p.  880.  General  guardian  has  the  same  power  as  a  testamentary 
guardian.  Oan  receiye  moneys  secured  ta  their  wards  by  mort^a^,  and  discharge 
the  mortgage  before  it  becomes  due.    (Che^man  y.  7\biett8,  38  if,  T.  289.) 

Rule  71,  p.  886  d.  The  recital  of  the  bond  on  the  mortgage  is  eyidence  of 
the  execution  of  the  bond.  {Cooper  y.  NewUmdy  17  Abb.  842.)  An  assignee  of  a 
mortgage  merely,  not  being  assignee  of  the  bond,  caonot  foredose.   .{Jd.) 

Role  71,  p.  886  m.  Reference  to  ascertain  amount  due  on  decree,  after 
assignment  of  decree,  does  not  call  for  change  of  parties.  On  such  a  reference, 
husband  and  wife  may  testify  for  or  against  each  other.  {Laing  y.  TIAm,  18  Abb. 
.38&) 

Rule  71,  p.  887.  Resale.  (Marah  y.  Eidgwaif,  18  Abb.  262 ;  Griffith  y.  Hod- 
ley,  10  Bosw.  687 ;  MeCotter  y.  Jay,  30  N.  Y.  80.) 

Rule  72,  p.  890.  See  Matthews  y.  Duryee,  46  Barb.  69 ;  17  Abb.  267 ;  Froit 
y.  jroofi,80N;Y.  428. 

Role  76,  p.  892.  Disposition  of  surplus  moneys  on  foreclosure  by  adyertise- 
ment  See  Urby  y.  PUzpatrick,  81  N.  Y.  417 ;  Bevier  y.  Shoonmaker,  29  How. 
411.  Priorities  of  liens  on  surplus  moneys.  {Freeman  y.  Schroeder,  48  Barb. 
618.) 

Rule  86,  p.  898  d.  An  allegation  in  the  complaint  that  fiye  years  had  not 
elapsed  since  the  plaintiff  discoyered  the  fact  that  such  adultery  had  been  com- 
mitted without  Ms  consent,  conniyance,  or  procurement,  held  not  in  compliance 
with  this  rule.  (Myer$  y.  Myere,  41  Barb.  114.)  The  case  of  Walton  y.  Walton, 
in  the  text  said  to  haye  been  reyersed  in  the  Court  of  Appeals,  and  judgment 
ordered  for  the  plaintiff    See  27  How.  600. 
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Bui*  86,  p.  898.  When  alimony  allowed.  ( Aron^  t.  Strang,  1  Abb.  K.  & 
8S8 ;  Sclomon  y.  Soloman,  28  How.  218;  PoftiMr  t.  P^Jmer,  29  How.  S91 ;  Pwrmi 
T.  Parreat,  8  Boaw.  840.) 

CondonatioD.    {Btbt  t.  .Bsfe,  29  How.  90.) 

Proceedings  on  ^;^>eal  from  judgment  for  diTorce.  (Porrmt  t.  PhmMt^  8  Bosw. 
841;  9B06W.  886.) 

Vacating  judgment  Cdt  diyorce.    (/Stiver  t.  Singer,  41  Barb.  189.) 

Frooi  of  decree  for  diyoroe.    (Re  Lawrmee,  18  Abb.  847.) 

Role  86,  p.  909.  Power  of  Sopreme  Court  orer  die  real  estate  of  rdigioos 
eorporationB.  (Mad,  Av.  Bapt.  Ch.  t.  Bapt,  Ck.  in  OUver  8L  19  Abb.  106;  BL 
Jamaf  €K.  y,  Ch  of  Redeemer,  46  Barb.  866.) 


SUPERIOR  OOURT. 

Rule  7,  p.  916.    Amended  8th  January,  1866,  by  snbetitciting  Monday  for 
Saturday,  in  second  line. 
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APPENDIX. 

-A.MENDMENT8 

TO  THS 

CODE    OF    PROCEDURE, 


§  11,  Subd.  8  (amended  1865-1866),  to  read  as  follows: 

In  a  iinal  order  affecting  a  substantial  right  made  in  a  special  pro- 
ceeding, or  upon  a  summary  application  in  an  action  after  judgment, 
and  upon  sucli  appeal  to  review  any  intermediate  order  involving  the 
merits  and  necessarily  affecting  the  order  appealed  from.  But  such 
appeal  shall  not  be  allowed  in  an  action  originally  commenced  in  a 
court  of  a  justice  of  the  peace,  or  in  a  marine  court  of  the  city  of 
New  York,  or  in  an  assistant  justice's  court  of  that  city,  or  in  a  jus- 
tice's court  in  any  of  the  cities  of  this  State,  unless  any  such  general 
term  shall  by  order  duly  entered  allow  such  appeal  before  the  end  of 
the  next  term  after  which  such  judgment  was  entered.  The  foregoing 
prohibition  shall  not  extend  to  actions  discontinued  before  a  justice  of 
the  peace  and  prosecuted  in  another  oourt,  pursuant  to  sections  sixty 
and  sixty-eight  of  this  Code. 

§  11,  Subd.  4  (added  1865). 

Whenever  the  decision  of  anv  motion  heretofore  made,  or  of  any 
motion  hereafter  to  be  made  in  the  Supreme  Court  of  this  State,  at  a 
special  term  thereof,  involves  the  constitutionality  of  any  law  of  this 
State,  or  has  been  or  shall  be  placed,  in  the  opinion,  or  reasons  for 
such  decision,  of  the  justice  making  such  decision,  upon  the  unconsti- 
tutionality of  such  law,  then  an  appeal  shall  lie  and  may  be  made 
from  such  decision,  or  from  the  order  entered,  or  to  be  entered  upon 
such  decision,  to  the  general  term  of  said  court,  and  an  appeal  shall 
also  lie  and  may  be  made  from  the  decision  of  such  general  term,  and 
from  any  order  entered  or  to  be  entered  thereon  to  the  Court  of  Ap- 
peals; provided,  however,  that  the  time  for  appealing  from  such 
decision,  or  from  such  order,  shall  not  be  extended  hereby. 

And  such  appeal  at  the  general  term,  and  at  the  Coiirt  of  Appeals, 
shall  be  heard  as  a  non-enumerated  motion. 
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§  18  (amended  1865)  to  read  as/oUows  : 

There  shall  be  four  terms  of  the  Court  of  Appeals  in  each  year,  to 
be  held  at  the  Capitol,  in  the  city  of  Albany,  on  the  first  Tu^ay  of 
January,  the  fourth  Tuesday  of  March,  the  third  Tuesday  of  June; 
and  the  last  Tuesday  of  September,  and  continued  for  as  long  a  period 
as  the  public  interests  may  require.     But  the  judges  of  said  court 
may,  in  their  discretion,  appoint  one  of  said  terms  in  each  year  to  be 
held  in  the  city  of  New  York.     Additional  terms  shall  be  appomted 
and  held  at  the  same  place  by  the  court  when  the  public  interest 
requires  it.    The  court  may,  by  general  rules,  provide  what  causes 
shall  have  a  preference  on  the  calendar.    On  a  second  and  eadi  sub- 
sequent appeal  to  the  Court  of  Appeals,  or  when  an  appeal  has  ouoe 
been  dismissed  for  defect  or  irregularity,  the  cause  shall  be  placed 
upon  the  calendar  as  of  the  time  of  filing  the  first  appeal,  and  may 
be  noticed  and  put  on  the  calendar  for  any  succeeding  term ;  and 
whenever,  in  any  action  or  proceeding  in  which  the  people  of  this 
State,  or  any  State  Ofiicer,  or  any  board  of  State  Officers,  is  or  are 
sole  plaintiff  or  defendant,  an  appeal  has  been  or  shall  be  brought 
from  any  judgment  or  order  for  or  against  him  or  them,  in  any  court, 
such  appeal  shall  have  a  preference  in  the  Supreme  Court  and  in  the 
Court  of  Appeals,  and  may  be  moved  by  either  party  out  of  the 
order  on  the  calendar. 

§  68,  Subd.  10  (amended  1865,  Ch.  616),  by  inserting  the  /ol 
lowing y  between  lines  3  and  4  from  the  bottom  of  page  53,  ante : 

The  judgment  for  the  plaintiff  may  be  for  the  possession,  or  for 
the  recovery  of  the  possession,  or  the  value  thereof  in  case  a  delivery 
cannot  be  had,  and  of  damages  for  the  detention.  If  the  property 
have  been  delivered  to  the  plaintifiT,  and  the  defendant  claim  a  return 
thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  prop- 
erty, or  the  value  thereof  in  case  a  return  cannot  be  had,  and  dam- 
ages for  taking  and  withholding  the  same.  An  execution  shall  be 
issued  thereon,  and  if  the  judgment  be  for  the  delivery  of  the  posses- 
sion of  personal  property,  it  shall  require  the  officer  to  deliver  the 
possession  of  the  same,  particularly  describing  it,  to  the  par^  entitled 
thereto,  and  may  at  the  same  time  require  the  officer  to  satisfy  any 
costs  or  damages  recovered  by  the  same  judgment  out  of  the  personal 
property  of  the  party  against  whom  it  was  rendered,  to  be  specified 
therein,  if  a  delivery  thereof  cannot  be  had.  The  execution  shall  be 
returnable  within  sixty  days  after  its  receipt  by  the  officer  to  the  jus- 
tice who  issued  the  same. 

§  111  (amended  1866)  to  read  as  foUo>ws: 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party  lo 
interest,  except  as  otherwise  provided  in  section  one  hundred  and 
thirteen}  but  this  section  shall  not  be  deemed  to  authorize  t2ie  assign- 
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ment  of  a  thing  in  action  not  arising  out  of  contract.  But  an  action 
may  be  maintained  by  a  grantee  of  land  in  the  name  of  a  grantor,  or 
his  or  her  heirs  or  legal  representatives,  when  the  grant  or  grants  are 
▼oid  by  reason  of  the  actual  possession  of  a  person  claiming  under  a 
title  adverse  to  that  of  the  erantor  at  the  time  of  the  delivery  of  the 
grant,  and  the  plaintiff  shaU  be  allowed  to  prove  the  facts  to  bring 
the  case  within  this  provision. 

§  116  (amended  1865)  to  read  as  follows  : 
The  guardian  shall  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years ;  or,  if  under  that  age,  upon  the 
application  of  his  general  or  tesitamentary  guardian,  if  he  has  any,  or 
of  a  relative^or  friend  of  the  infant ;  if  made  by  a  relative  or  friend 
of  an  infant,  notice  thereof  must  first  be  given  to  such  guardian,  if  he 
has  one ;  if  he  has  none,  then  to  the  person  with  whom  such  infant 
resides. 

2.  Whep  the  infant  is  defendant,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within  twenty 
days  after  service  of  the  summons.  If  he  be  under  the  age  of  four- 
teen, or  neglect  so  to  apply,  then  upon  the  application  of  any  other 
party  to  the  action,  or  of  a  relative  or  friend  of  the  infant,  after  notice 
of  such  application  being  first  given  to  the  general  or  testamentary 
guardian  of  such  infant,  if  he  has  one  within  this  State ;  if  he  has 
none,  then  to  the  infant  himself  if  over  fourteen  years  of  age,  and 
within  the  State ;  or,  if  under  that  age,  and  within  the  State,  to  the 
person  with  whom  such  infant  resides.  And  in  actions  for  the  par- 
tition of  real  property,  or  for  the  foreclosure  of  a  mortgage  or  other 
instrument,  when  an  infant  defendant  resides  out  of  this  State,  or  is 
temporarily  absent  therefrom,  the  plaintiff  may  apply  to  the  court  in 
which  the  action  is  pending,  at  any  special  term  thereof,  and  will  be 
entitled  to  an  order  designating  some  suitable  person  to  be  the  guard- 
ian for  the  infant-defendant,  for  the  purposes  of  the  action,  unless  the 
infimt-defendant,  or  some  one  in  his  behalf,  within  a  number  of  days 
after  the  service  of  a  copy  of  the  order,  which  number  of  days  shall 
be  in  the  said  order  specified,  shall  procure  to  be  appointed  a  guardian 
for  the  said  infant,  and  the  court  shall  give  special  directions  in  the 
order  for  the  manner  of  the  service  thereof,  which  may  be  upon  the 
infant. 

And  in  case  an  infant-defendant  having  an  interest  in  the  event  of 
the  action  shall  reside  in  any  State  with  which  there  shall  not  be  a 
regular  communication  by  mail,  on  such  fact  satisfactorily  appearing 
to  the  court,  the  court  may  appoint  a  guardian  ad  litem^  for  such 
absent  in&nt  party,  for  the  purpose  of  protecting  the  right  of  such 
infant  in  said  action,  and  on  such  guardian  ad  litems  process,  pleadings 
and  notices  in  the  action  may  be  served  in  the  like  manner  as  upon  a 
party  residing  iirthis  State. 
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§  182  (amended  1866)  to  read  as  foUaw$ : 

In  an  action  affecting  the  title  to  real  property  the  plaintiff^  at  Uie 
time  of  filing  the  complaint,  or  at  any  time  afterwards^  or  whenever  a 
warrant  of  attachment,  imder  chapter  four  of  title  seren,  part  second 
of  this  Code,  shall  be  issued,  or  at  any  time  afterwards,  the  plaintiff^ 
or  a  defendant  when  he  sets  up  an  affirmative  cause  of  action  in  his 
answer  and  demands  substantive  relief^  at  the  time  of  filing  his  answer, 
or  at  any  time  afterwards,  if  the  same  be  intended  to  affect  real  estate, 
may  file  with  the  clerk  of  each  county  in  which  the  property  is  situ- 
ated a  notice  of  the  pendency  of  the  action,  containing  Uie  names  of 
the  parties,  tl|e  object  of  the  action,  an^  the  description  of  the  prop- 
erty in  that  county  affected  thereby ;  and  if  the  action  be  for  the  fore- 
closure of  a  mortgage,  such  notice  must  be  filed  twenty  days  before 
judgment,  and  must  contain  the  date  of  the  mortgage,  the  parties 
thereto,  and  the  time  and  place  of  recording  the  same.  From  the 
time  of  filing  only  shall  the  pendency  of  the  action  be  constructiye 
notice  to  a  purchaser  or  incumbrancer  of  the  property  affected  there- 
by ;  and  every  person  whose  conveyance  or  incumbrance  b  subse- 
quently executed  or  subsequently  recorded  shall  be  deemed  a  subse- 
quent purchaser  or  incumbrancer,  and  shall  be  bound  by  all  proceed- 
ings taken  after  the  filing  of ,  such  notice  to  the  same  extent  as  if  he 
were  made  a  party  to  the  action.  For  the  purposes  of  this  section 
an  action  shall  be  deemed  to  be  pending  from  the  time  of  filing  su^ 
notice ;  provided,  however,  that  such  notice  shall  be  of  no  avail  un- 
less it  shall  be  followed  by  the  first  publication  of  the  summons  on 
an  order  therefor,  or  by  the  personal  service  thereof  on  a  defendant 
within  sixty  days  after  such  filing.  And  the  court  in  which  the  said 
action  was  commenced  may,  in  its  discretion,  at  any  time  after  the 
action  shall  be  settled,  discontinued  or  abated,  as  is  provided  in  sec- 
tion number  one  hundred  and  twenty-one,  on  application  of  any  per- 
son aggrieved,  and  oi^  good  cause  shown,  and  on  such  notice  as  shall 
be  directed  or  approved  by  the  court,  order  the  notice  authorized  by 
this  section  to  be  canceled  of  record,  by  the  clerk  of  any  county  in 
whose  office  the  same  may  have  been  filed  or  recorded ;  and  such  can- 
cellation shall  be  made  by  an  indorsement  to  that  effect  on  the  maigin 
of  the  record,  which  shall  refer  to  the  order,  and  for  which  the  derk 
shall  be  entitled  to  a  fee  of  twenty-five  cents. 


§  136  (amended  1806)  to  read  as  follows  : 

Where  the  action  is  against  two  or  more  defendants,  and  the  sum- 
mons is  served  on  one  or  more  of  them,  but  not  on  all  of  them,  the 
plaintiff*  may  proceed  as  follows : 

1 .  If  the  action  be  against  defendants  jointly  indebted  upon  con- 
tract, he  may  proceed  against  the  defendant  served,  unless  tiie  court 
otherwise  direct;  and  if  he  recover  judgment,  it*  may  be  entered 
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against  all  the  defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all  and  the  separate 
property  of  the  defendants  served,  and  if  they  are  subject  to  arrest 
against  the  persons  of  the  defendants  served  ;  or 

2.  If  the  action  be  against  defendants  severally  liable,  he  may 
proceed  against  the  defendants  served  in  the  same  manner  as  if  they 
were  the  only  defendants. 

3.  If  all  the  defendants  have  been  served,  judgment  may  be  taken 
against  any  or  either  of  them  severally,  when  the  plaintiif  would  be 
entitled  to  judgment  against  such  defendant  or  defendants  if  the  action 
had  been  against  them  or  any  of  them  alone. 

4.  If  the  name  of  one  or  more  partners  shall,  for  any  cause, 
have  been  omitted  in  any  action  in  which  judgment  shall  have  passed 
against  the  defendants  named  in  the  summons,  and  such  omission 
shall  not  have  been  pleaded  in  such  action,  the  plaintiff,  in  case  the 
judgment  therein  shall  remain  unsatisfied,  may  by  action  recover  of 
such  partner  separately,  upon  proving  his  joint  liability,  notwithstand- 
ing he  may  not  have  been  named  in  the  original  action ;  but  the 
plaintiff  shall  have  satisfaction  of  only  one  judgment  rendered  for  the 
same  cause  of  action. 


%  177  (amended  1866)  io  read  as  follows  : 

The  plaintiff  and  defendant  respectively  may  be  allowed  on  mo- 
tion to  make  a  supplemental  complaint,  answer  or  reply,  alleging  facts 
material  to  the  case  occurring  after  the  former  complaint,  answer  or 
reply,  or  of  which  the  party  was  ignorant  when  his  former  pleading 
was  made,  and  either  party  may,  by  leave  of  the  court,  in  any  pend- 
ing or  future  action,  set  up  by  a  supplemental  pleading  the  judgment 
or  decree  of  any  court  of  competent  jurisdiction  rendered  since  the 
commencement  of  such  action,  determining  the  matters  in  controversy 
in  said  action  or  any  part  thereof,  and  if  said  judgment  be  set  up  by 
the  plaintiff,  the  same  shall  be  without  prejudice  to  any  provisional 
remedy  theretofore  issued  or  other  proceedings  had  in  said  action  on 
his  behalf. 


§  227  (amended  1866)  to  read  as  follows  : 

In  an  action  arising  on  contract  for  the  recovery  of  money  only, 
or  in  an  action  for  the  wrongful  conversion  of  personal  property, 
against  a  corpoiation  created  by  or  under  the  laws  of  any  other  State, 
government,  or  country,  or  against  a  defendant  who  is  not  a  resident 
of  this  State,  or  against  a  defendant  who  has  absconded  or  concealed 
himself,  or  whenever  any  person  or  corporation  is  about  to  remove 


Digitized  by 


Google 


1062  AFPEKBCC.  [§§  S48-35« 

any  of  his  or  its  property  from  this  State,  or  has  assigned,  disposed 
of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  seerete  any  of  his 
or  its  property  with  intent  to  defraud  creditors,  as  hereinafter  men- 
tioned, the  plaintiff,  at  the  time  of  issuing  the  summons,  or  any  time 
afterwards,  may  have  the  property  of  such  defendant  or  corporation 
attached,  in  the  manner  hereinafter  prescribed,  as  a  security  for  the 
satisfaction  of  such  judgment  as  the  plaintiff  may  recover ;  and  lor 
the  purposes  of  this  section  an  action  shall  be  deemed  commenoed 
when  the  summons  is  issued  ;  provided,  however,  that  personal  service 
of  such  summons  shall  be  made,  or  publication  tJiereof  oommenced 
within  thirty  days. 


§  243  (amended  1865)  to  read  at  foUow  : 


The  sheriff  shall  be  entitled  to  the  same  fees  and  compensation 
for  services,  and  the  same  disbursements,  under  this  tide,  as  are  al- 
lowed for  like  services,  and  disbursements,  under  the  provisions  of 
chapter  five,  title  one,  and  part  two  of  the  Revised  Statutes.  Pro- 
vided, however,  that  no  poundage  or  other  compensation  shall  be 
allowed  to  the  said  sheriff  (except  his  fee  of  fifty  cents  for  making  the 
levy,  and  such  compensation  for  hi^  trouble  and  expense  in  taking 
possession  of  and  preserving  the  property  as  shall  be  fixed  by  the 
officer  issuing  the  attachment),  unless  a  settlement  shall  be  had,  or  a 
judgment  shall  be  recovered,  and  collected  in  whole  or  in  part,  in  the 
action  in  which  the  attachment  in  this  title  referred  to  shall  have 
issued.  And  where  a  judgment  shall  have  been  recovered  and  col- 
lected in  part  only,  the  amount  of  his  poundage  shall  not  be  estimated 
upon  any  sum  greater  than  the  sum  collected  upon  such  judgment. 
And  where  a  settlement  shall  be  had,  the  amount  of  his  poundage 
shall  not  be  estimated  upon  any  sum  greater  than  the  amount  at 
which  said  settlement  is  made. 

§  266  (amended  1865)  (o  rwd  oi  foUowi : 

At  any  time  after  issue,  and  at  least  fourteen  days  before  the 
court,  either  partv  may  give  notice  of  trial.    The  party  giving  the 
notice  shall  furnish  the  clerk,  at  least  eight  days  before  the  court,  with 
a  note  of  the  issue  containing  the  title  of  the  action,  the  names  of  the 
attorneys,  and  the  time  when  the  last  pleading  was  served,  and  the 
clerk,  shall  thereupon  ^nter  the  cause  upon  the  odendar,  according  to 
the  date  of  the  issue.     In  the  first  judicial  district  there  need  be  but 
one  notice  of  trial,  and  one  note  of  issue  from  either  party,  and  the 
action    shall   then  remain  on  the  calendar  until  disposed  of^  and 
when  called  may  be  brought  to  trial  by  the  party  giving  the  notice. 
In  every  action  in  which  issue  of  fact  is  now  joined,  and  Sie  aodoo  is 
now  placed  upon  the  calendar  of  the  Supreme  Court  of  the  first  judi- 
cial district,  or  of  the  Superior  Court  of  the  city  of  New  York,  or  of 
the  Court  of  Common  rleas  for  the  city  and  county  of  New  York, 
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tiie  party  who  shall  have  filed  such  note  of  issue,  shall,  as  a  condition 
precedent  to  such  action  being  brought  to  trial,  pay  to  the  clerk  of  the 
court  the  sum  of  three  dollars ;  and  in  every  action  in  either  of  the 
said  courts,  commenced  after  the  passage  of  this  act,  the  party  who 
shall  file  therein  a  first  note  of  issue  of  ract,  shall,  as  a  condition  pre- 
cedent to  such  filing,  pay  to  the  clerk  of  the  court  the  sum  of  three 
dollars ;  and  the  amounts  so  received  shaH  be  accounted  for  under 
oath,  and  paid  over  monthly,  bv  the  clerk  of  each  of  said  courts,  to 
Uie  comptroller  of  the  city  of  ^few  York,  and  by  him  deposited  in  the 
county  treasury,  to  be  used  as  a  fund  for  the  payment  of  the  salaries 
of  8ten<^raphers  employed  in  said  courts,  as  provided  for  in  this  sec- 
tion. If  the  fund  thus  created  be  inadequate  to  pay  such  salaries,  the 
additional  amount  necessary  for  such  payment  shall  be  appropriated 
and  paid  from  the  fund  of  county  contingencies,  to  which  fund  any 
surplus  of  the  sums  so  paid  over  to  the  comptroller  as  hereinbefore 
provided  shall  be  credited. 

Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenog- 
rapher for  the  circuit,  trial  term  or  special  term  at  which  issues  of 
fiftct  are  tried,  which  constitutes  a  separate  branch  of  such  court,  who 
shall  be  a  sworn  officer  of  the  court,  shall  hold  office  during  the  pleasure 
of  the  court,  and  shall  be  paid  a  salary  of  twenty-five  hundred  dollars 
per  atinum,  in  like  manner  as  the  salaries  of  other  officers  of  the  courts 
are  now  paid.  It  shall  be  the  duty  of  every  stenographer  so  appointed 
for  any  circuit,  trial  term  or  special  term,  under  the  direction  of  the 
presiding  judge  thereof,  to  take  full  stenographic  notes  of  all  pro- 
ceedings in  every  trial  thereat;  and  in  case  the  presiding  judge  snail 
require  a  transcript  of  said  stenographic  notes,  he  may  order  the  ex- 
pense thereof  to  be  paid  equally  by  the  parties  to  the  action,  at  the 
rate  of  ten  cents  for  every  one  hundred  words  so  transcribed,  and 
may  enforce  payment  thereof,  and  the  amount  so  paid,  together  with 
the  sum  paid  as  a  condition  precedent  to  the  cause  being  brought  to 
trial,  or  to  the  first  note  of  issue  being  filed  as  hereinbefore  provided, 
shall  be  deemed  a  necessary  disbursement  within  the  meaning  of  sec 
tion  three  hundred  and  eleven  of  the  Code  pf  Procedure,  and  shall  be 
allowed  as  such  to  the  prevailing  party  in  the  action. 

At  any  extra  circuit,  trial  term  or  special  term  of  said  courts,  the 
presiding  judge  thereof  shall  appoint  a  stenographer  for  such  extra 
circuit  or  term,  who  shall,  in  like  manner  as  aforesaid,  be  a  sworn 
officer,  and  who  shall  be  paid  a  compensation  at  the  rate  and  in  the 
manner  hereinbefore  provided.  When  a  court  of  Oyer  and  Terminer 
shall  be  held  in  and  for  the  city  and  county  of  New  York,  the  presid- 
ing judge  thereof  shall  designate  one  of  the  stenographers  of  ttie  Su- 
preme Court  to  act  as  stenographer  of  such  Court  of  Oyer  and  Ter- 
miner during  its  se^ion,  who  shall,  in  like  manner  as  aforesaid,  be  a 
sworn  officer,  but  who  shall  receive  no  compensation  in  addition  to  his 
salary  as  hereinbefore  provided,  except  that  in  case  a  transcript  of  his 
stenographic  notes,  taken  on  the  trial  of  any  criminal  cause,  be  re-  ^ 
quired  for  the  use  of  the  presiding  judge,  or  the  district  attorney,  the 
expense  thereof  shall,  on  the  order  of  such  judge  or  district  attorney^ 
be  paid  as  a  county  charge  at  the  rate  hereinbefore  specified, 
V 
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The  surrogate  of  the  county  of  New  York  is  hereby  authorized 
and  directed  to  appoint  a  stenographer  to  the  Surrogate's  Court  of  said 
county,  >rho  shall  be  a  sworn  officer  of  the  court,  and  shall  be  paid  a 
salary  of  three  thousand  dollars  a  year,  in  like  manner  as  the  salaries 
of  clerks  in  said  court  are  now  paid  by  law  from  the  fees  of  said 
court,  paid  into  the  treasury  of  the  county  of  New  York.  The  ste- 
nograpner  so  appointed  shall  be  skilled  in  the  practice  of  his  art,  and 
shall  hold  his  position  during  good  behavior,  and  so  long  as  he  effi- 
ciently discharges  the  duties  of  his  office.  He  shall,  under  the  direc- 
tion of  the  said  Surrogate,  take  full  stenographic  notes  of  all  proceed- 
ings in  said  court,  in  which  oral  proofe  shall  be  given,  whidi  notes 
shall  \>e  fairly  transcribed,  and  afCer  being  signed  by  the  witnesses, 
deponent  or  affiant,  shall  be  filed  in  the  office  of  said  surrogate.  By 
consent  of  the  parties  to  the  proceeding  in  which  such  proofe  shall  be 
taken,  and  said  surrc^te,  the  signing  of  such  record  of  proof  by  the 
witness,  deponent  or. affiant,  may  be  waived,  in  which  case  such  record, 
after  being  authenticated  by  the  certificate  of  said  stenographer,  or  of 
said  surrogate,  shall  be  deemed  to  be  the  record  of  any  proo&  or  pro- 
ceedings so  taken. 

In  otber  counties  of  this  State,  on  trials  of  issues  of  fact,  at  any 
Circuit  Court,  or  Court  of  Oyer  and  Terminer,  it  shall  be  lawful  for 
the  presiding  justice  in  his  discretion,  to  employ  a  stenograj^ier,  who 
shall  be  entitled  to  such  compensation  as  shall  be  certiiied|by  sudi  jus- 
tice, not  exceeding  five  dollars  for  each  day's  attendance  at  such  court, 
at  the  request  of  such  justice,  and  ten  cents  a  mile  for  travel  from  his 
place  of  residence  to  the  place  where  the  court  is  held,  together  with 
such  sum  for  stationery  as  the  presiding  justice  shall  certify,  which 
compensation  shall  be  a  charge  upon  the  counties  in  which  sudb  courts 
shall  be  held  respectively,  and  shall  be  allowed,  and  paid  from  the 
court  fund,  in  like  manner  as  other  charges  are  allowed  and  paid  from 
it.  It  shall  be  the  duty  of  such  stenographer  to  furnish  to  any  party 
to  such  trials,  upon  request,  a  copy  of  the  evidence  and  proceedings 
taken  by  him  on  such  trials,  or  of  such  part  thereof  as  may  be  re- 
quired, on  payment,  on  behalf  of  such  party,  of  ten  cents  for  every 
one  hundred  words  of  the  copy  so  furnished. 

§  267  (amended  1865)  to  read  as  follows  : 

Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision  sbaU 
be  given  in  writing,  and  shall  contain  a  statement  of  the  &<^  found 
and  the  conclusions  of  law,  separately ;  and  upon  a  trial  of  an  issue 
of  law,  the  decision  shall  be  made  in  the  same  manner,  stating  the 
conclusions  of  law.  Such  decision  shall  be  filed  with  the  clerk  within 
twenty  days  after  the  court  at  which  the  trial  took  placfe.  Judgment, 
upon  the  decision  shall  be  entered  accordingly.  I^  upon  motion,  by 
either  party,  to  a  general  or  special  term  of  the  court,  it  shall  be  made 
to  appear  that  the  decision  is  unreasonably  delayed,  the  court  may 
make  an  order  absolute  for  a  new  trial,  or  may  order  a  new  triid  un- 
less the  decision  shall  be  filed  by  a  time  to  be  specified  in  the  order. 
The  costs  of  the  former  trial  shall  abide  the  event  of  the  new  trial. 
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§  278  (amended  1865-1866)  to  read  as  follows : 

In  all  cases  of  reference  the  parties  as  to  whom  issues  are  formed 
in  the  action  (except  when  the  defendant  is  an  infant  or  an  absentee) 
may  agree  in  writing  upon  a  person  or  persons,  not  exceeding  three, 
and  a  reference  shall  be  ordered  to  him  or  them,  and  to  no  other  per- 
son or  persons.  And  if  such  parties  do  not  agree,  the  court  shall  ap- 
point one  or  more  referees,  not  more  than  three,  who  shall  be  free 
from  exception.  And  no  person  shall  be  appointed  referee  to  whom 
all  parties  in  the  action  shall  object,  except  in  actions  for  divorce. 
And  no  judge  or  justice  of  any  court  shall  sit  as  referee  in  any  action 
pending  in  the  court  of  which  he  is  judge  or  justice,  and  not  already 
referred,  unless  the  parties  otherwise  stipulate.  The  referee  or  ref- 
erees shall  make  and  deliver  a  report  within  sixty  days  from  the  time 
the  action  shall  be  finally  submitted ;  and  in  de&idt  thereof,  and  before 
the  report  is  delivered,  either  party  may  serve  notice  upon  the  oppo- 
site party  that  he  elects  to  end  the  reference ;  and  thereupon  the 
action  shall  proceed  as  though  no  reference  h^d  been  ordered,  and  the 
referees  shall  not  in  such  case  be  entitled  to  any  fees. 

§  283  (amended  1866)  to  read  as  follows  : 

Writs  of  execution  for  the  enforcement  of  judgments  as  now  used 
are  modified  in  conformity  to  this  title,  and  the  party  in  whose  favor 
judgment  has  been  heretofore  or  shall  hereafter  be  given,  and  in  case 
of  his  death,  his  personal'representatives  duly  appointed,  may,  at  any 
time  within  five  years  after  the  entry  of  judgment,  proceed  to  enforce 
the  same,  as  prescribed  by  this  title. 

§  807  (amended  1866)  io  read  as  follows  : 
When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice  of  trial,  fifteen 
dollars ;  for  all  proceedings  after  notice  of  and  before  trial,  fifteen  dol- 
lars ;  for  each  additional  defendant  served  with  process,  not  exceeding 
ten,  two  dollars ;  and  for  each  necessary  defendant  in  excess  of  that 
number,  served  with  process,  one  dollar. 

2.  To  the  defendant,  for  all  proceedings  before  notice  of  trial,  ten 
dollars ;  and  for  all  proceedings  after  notice  of  and  before  trial,  fifteen 
dollars. 

3.  To  either  party,  where  a  new  trial  shall  be  had,  for  all  proceed- 
ings after  the  granting  of  and  before  such  new  trial,  twenty-five 
dollars ;  for  attending  upon  and  taking  the  deposition  of  a  witness 
conditionally,  or  attencting  to  perpetuate  his  testimony,  ten  dollars ; 
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for  drawing  interrogatories  to  annex  to  a  eommission  for  the  takii^  of 
testimony,  ten  dollars ;  for  attending  the  examination  of  a  party  be- 
fore trial,  ten  dollars ;  for  making  and  serving  a  case,  or  case  contain- 
ing exceptions,  twentj  dollars,  except  that  where  the  case  shall  neces- 
sarily contain  more  than  fifty  folios,  there  shall  be  allowed  ten  dollan 
in  addition  thereto ;  and  for  making  and  serving  amendments  thereto, 
ten  dollars.  To  the  plaintiff  for  the  appointment  <^  a  guardian  of  an 
infant  defendant,  ten  dollars ;  but  no  more  than  ten  dollars  shall  be 
allowed  for  the  appointment  of  guardians  in  any  one  action.  To  the 
plidntiff  for  procuring  an  order  of  injunction,  ten  dollars. 

4.  To  either  party  for  the  trial  of  an  issue  of  law,  twenty  dollars ; 
for  every  trial  of  an  issue  of  fact,  thirty  dollars ;  and  where  the  trial 
shall  necessarily  occupy  more  than  two  days,  ten  dollars  in  addition 
thereto. 

5.  To  either  party  on  ap'peal,  except  to  the  Court  of  Appeals,  and 
except  appeals  in  the  cases  mentioned  in  section  three  hundred  and 
forty-nine,  before  argument,  twenty  doUars ;  for  ai^ument,  forty  dol- 
lars ;  and  the  same  costs  shall  be  allowed  to  either  party  before  ail- 
ment, and  for  argument  on  application  for  judgment  upon  sfVecial 
verdict,  or  upon  verdict  subject  to  the  opinion  of  the  court,  or  for  a 
new  trial,  on  a  case  made  and  in  cases  where  exceptions  are  ordered 
to  be  heard  in  the  first  instance,  at  a  general  term,  under  the  pro- 
visions of  section  two  hundred  and  sixty-five. 

6.  To  either  party  on  appeal  to  the  Court  of  Appeals,  before  aigu- 
ment,  thirty  dollars ;  for  argument,  sixty  dollars ;  and  when  a  judg- 
nient  is  affirmed,  the  court  may,  in  its  discretion,  also  award  damages 
for  the  delay,  not  exceeding  ten  per  cent,  on  the  amount  of  the  judg- 
ment ;  for  preparing  and  serving  a  case,  or  case  containing  exceptions, 
in  appeals  to  the  Court  of  Appeals,  twenty  dollars. 

7.  To  either  party,  for  every  circuit  or  term,  not  exceeding  five 
circuits,  and  five  special  and  five  general  terms,  at  which  the  cause  is 
necessarily  on  the  calendar  and  is  not  tried,  or  is  postponed  by  order 
of  the  court,  ten  dollars ;  and  for  every  term  not  exceedinff  ten,  ex- 
cluding the  term  at  which  the  cause  is  argued  in  the  Court  of  Appeals, 
ten  dollars ;  but  in  an  action  hereafter  brought  to  recover  dower, 
before  admeasurement,  of  real  property  aliened  by  the  husband,  the 
plaintiff  shall  not  recover  costs  unless  it  appear  that  the  dower  was 
demanded  before  the  commencement  of  the  action  and  was  refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff  in  prooeedings 
under  chapter  two,  title  twelve,  of  the  second  part  of  this  Code  (sec- 
tions three  hundred  and  seventy-five  to  three  hundred  and  ei§^ty-OQe)i 
as  upon  the  commencement  of  an  action. 
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§  309  (amended  1865)  to  read  as  follows : 

These  rates  shall  be  estimated  upon  the  valae  of  the  property 
claimed  or  attached,  or  affected  by  the  adjudication  upon  the  will  or 
other  instrument,  or  sought  to  be  partitioned,  or  the  amount  found 
due  or  unpaid  upon  the  mortgage  in  an  action  for  foreclosure.  And 
whenever  it  shall  be  necessary  to  apply  to  the  court  for  an  order  en- 
forcing the  payment  of  an  installment  &lling  due,  after  judgment,  in 
an  action  for  foreclosure,  the  plaintiif  shall  be  entitled  to  the  rate  of 
allowance  in  the  last  section  prescribed,  but  to  no  more  in  the  aggregate 
than  if  the  whole  amount  of  the  mortgage  had  been  due  when  judg- 
ment was  entered.  Such  amount  of  value  must  be  determined  by  the 
court  or  by  the  commissioners,  in  case  of  actual  partitions.  In  diffi- 
cult and  extraordinary  cases,  where  a  defence  has  been  interposed,  or 
in  such  cases  where  a  trial  has  been  had,  and  in  actions  or  proceedings  . 
for  the  partition  of  real  estate,  the  court  may  also,  in  its  discretion, 
make  a  further  allowance  to  any  party,  not  exceeding  five  per  cent, 
upon  the  aifiount  of  the  recovery  or  claim,  or  subject-matter  in- 
volved. 

§  384  (amended  1865)  to  read  as  follows  : 

To  render  an  appeal  effectual  for  any  purpose,  a  written  undertak- 
ing must  be  executed  on  the  part  of  the  appellant  by  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and  damajzes 
which  may  be  awarded  against  him  on  the  appeal,  not  exceeding  five 
hundred  dollars,  or  that  sum  must  be  deposited  with  the  clerk  with 
whom  the  judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal.  Such  undertaking  or  deposit  may  be  waived  by  a  written 
consent  on  the  part  of  the  respondent. 

§  343  (amended  1866)  to  read  as  follows  : 

The  undertaking  must  be  filed  with  the  clerk  with  whom  the  judg- 
ment or  order  appealed  from  was  entered.  The  provisions  of  this 
chapter  as  t«  the  security  to  be  given  upon  appeals,  and  as  to  the  stay 
of  proceedings,  shall  apply  to  appeals  taken  under  subdivision  three 
of  section  eleven. 

§  362  (amended  1865)  to  read  as  follows  : 

When  a  judgment  shall  have  been  rendered  by  the  general  term 
of  the  Marine  Court  of  the  city  of  New  York,  or  by  a  justice  of  a  jus- 
tice's court  of  that  city,  the  appeal  shall  be  to  the  court  of  Common 
Pleas  for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  Marine  Court  prescribed 
herein  shall  be  from  an  actual  determination  at  such  general  term 
only,  and  shall  be  taken  within  twenty  days  afler  judgment  by  such 
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general  term.  In  the  city  of  Buffalo,  the  appeals  from  the  courts  of 
justices  of  said  city  shall  be  to  the  Superior  Court  of  said  city. 
When  rendered  by  any  of  the  other  courts  enumerated  in  section  three 
hundred  and  fifty-one,  the  appeal  shall  be  to  the  county  court  of  the 
county  where  the  judgment  was  rendered.  On  such  appeal  when  the 
amount  of  the  claim  or  claims  for  which  judgment  was  demanded  by 
either  party  in  his  pleadings  in  the  court  below  shall  exceed  fifty  dol- 
lars, or  when,  in  an  action  to  recover  the  possession  of  personal  prop- 
erty, the  value  of  the  property  as  assessed  and  the  damages  recover^ 
shall  exceed  fifty  dollars,  exclusive  of  costs,  a  new  trial  shall  be  had 
in  the  county  court  in  the  following  appellate  cases : 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law  joined 
between  the  parties. 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined  between  the 
parties  whether  the  defendant  was  present  at  the  trial  or  not. 

And  when  the  appeal  is  to  the  Superior  Court  of  Buffido,  in  the 
cases  in  which,  by  the  terms  of  this  section,  a  new  trial  may  be  had, 
such  new  trial  shall  be  had  in  the  said  Superior  Court. 

Provided,  however,  that  the  appellant  may,  in  cases  where  the 
amount  for  which  judgment  is  demanded  by  either  party  in  his  plead- 
ings exceeds  fifty  dollars,  or  where,  in  an  action  to  recover  the  pos- 
session of  personal  property,  the  value  of  the  property  as  assessed 
and  the  damages  recovered  shall  exceed  fifty  dollars  exclusive  of  costs, 
state  in  the  notice  of  appeal  that  such  appeal  is  taken  upon  questions  of 
law  only,  iu  which  case  a  new  trial  shall  not  be  had  in  the  appellate 
court,  but  the  appeal  shall  be  heard  and  determined  in  the  same  man- 
ner as  if  such  amount  or  said  value  and  damages  were  fifty  dollars  or 
under.  Provided,  however,  that  in  the  cHy  and  county  of  New  York 
appeals  from  the  marine  and  district  courts  shall  be  taken  and  heard, 
and  returns  made  in  the  same  manner  as  heretofore. 


§  360  (amended  1865-1866)  to  read  as  follows: 

The  court  below,  shall  thereupon,  afler  ten  days,  and  within  thirty 
days  after  service  of  the  notice  of  appeal,  make  a  return  to  the  Appel- 
late Court  of  the  testimony,  proceedings  and  judgment,  and  file  the 
same  in  the  Appellate  Court.  The  return  may  be  compelled  by 
attachment.  But  no  justice  of  the  peace  shall  be  bound  to  make  a 
return  unless  the  fees  prescribed  by  the  last  section  of  this  chapter  be 
paid  on  the  service  of  the  notice  of  appeal ;  provided,  however,  that 
in  cases  where  the  amount  for  which  judgment  is  demanded  by  either 
party  in  his  pleadings  in  the  court  below  exceeds  fifty  dollars,  or 
where  the  value  of  the  property  recovered,  as  appears  from  the  verdict 
or  judgment  shall  exceed  fifty  dollars,  the  testimony  need  not  be  re- 
turned ;  but  in  such  case,  the  court  below  shall  return  the  process  by 
which  the  action  was  commenced,  with  the  proof  of  service  thereof, 
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and  the  pleadings  or  copies  thereof,  the  proceedings  and  judgment, 
tc^ether  with  a  brief  statement  of  the  amount  and  nature  of  the  claim 
or  claims  litigated  by  the  respective  parties,  and  in  all  cases  the  notice 
of  appeal  shall  be  annexed  to  the  return ;  but  in  cases  where  the  ap- 
pellant shall,  in  accordance  with  the  provisions  of  section  three  hun- 
dred and  fiftj-two  of  this  act,  state  in  the  notice  of  appeal  that  such 
appeal  is  taken  upon  questions  of  law  only,  the  court  below  shall 
return  to  the  Appellate  Court  the  testimony,  proceedings  and  judg- 
ment. 

§  366,  Subd.  6  (amended  1865),  to  read  as  follows  : 

The  court  shall  have  the  same  power  over  its  own  determinations, 
and  the  verdict  of  the  jury,  and  shall  render  judgment  thereon  in  the 
same  manner  as  the  Supreme  Court  in  actions  pending  therein,  and 
may  allow  either  party  to  amend  his  pleadings  upon  such '  terms  as 
shall  be  just  in  cases  where  a  new  trial  may  be  had,  as  in  this  chapter 
provided  ;  and  in  any  such  appeal  on  which  a  new  trial  is  to  be  had, 
either  party  may,  at  any  time  before  trial,  serve  upon  the  opposite 
party  an  oifer,  in  writing,  to  allow  judgment  to  be  taken  against  him 
for  the  sum  or  property,  or  to  the  effect  in  such  offer  specified,  and 
with  or  without  costs,  as  said  offer  shall  specify.  If  the  party  receiv- 
ing such  offer  accept  the  same,  and  give  notice  thereof  in  writing 
within  ten  days,  he  may  file  the  return  and  offer,  with  an  affidavit  of 
service  of  notice  of  acceptance  thereof,  and  the  clerk  shall  thereupon 
enter  judgment  according  to  said  offer.  And  if  the  party  jnaking  such 
offer  shall  have  given  an  undertaking  upon  the  appeal,  the  parties  exe- 
cuting such  undertaking  shall  be  liable  thereon  for  the  payment  of  the 
judgment  entered  by  virtue  of  said  offer.  If  the  notice  of  acceptance 
be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  be 
given  in  evidence.  And,  if  the  party  to  whom  such  offer  is  made  fail 
to  obtain  a  judgment  more  favorable  to  him  than  that  specified  in  said 
offer,  then  he  shall  not  recover  costs,  but  must  pay  the  other  party's 
costs  from  the  date  of  the  service  of  the  offer. 

§  867  (amended  1865)  to  read  as  follows  : 

To  every  judgment  upon  an  appeal  there  shall  be  annexed  the  re- 
turn on  which  it  was  heard,  the  notice  of  appeal,  with  any  offer,  ver- 
dict, decision  of  the  court,  exceptions,  case,  and  all  orders  and  papers 
in  any  way  involving  the  merits  and  necessarily  affecting  the  judg- 
ment, which  shall  be  filed  with  the  clerk  of  the  court,  and  shall  con- 
stitute the  judgment  roll. 

§  371  (amended  1866)  to  read  as  follows  : 

Costs  shall  be  allowed  to  the  prevailing  party  in  judgments  ren- 
dered on  appeal  in  all  cases,  with  the  following  exceptions  and  limita- 
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tions :  Id  the  notice  of  appeal,  the  appellant  shall  state  in  what  par- 
ticular or  particulars  he  claims  the  judgment  should  have  been  more 
favorable  to  him.    If  he  claims  that  the  amount  of  judgment  is  less 
&vorable  to  him  than  it  should  have  been,  he  shall  state  what  should 
have  been  its  amount.    Within  fifteen  days  after  the  service   of  the 
notice  of  appeal,  the  respondent  may  serve  upon  the  appellant  and 
justice  an  offer,  in  writing,  to  allow  the  judgment  to  be  corrected  in 
any  of  the  particulars  mentioned  in  the  notice  of  appeal.     The  appel- 
lant may,  thereupon,  and  within  five  days  thereafter,  file  with  the  jus- 
tice a  written  acceptance  of  such  offer,  who  shall  thereupon  make  a 
minute  thereof  in  his  docket,  and  correct  such  judgment  accordingly, 
and  the  same  so  corrected  shall  stand  as  his  judgment,  and  be  enforced 
accordingly  ;  and  any  execution  which  has  been  issued  upon  the  judg- 
ment appealed  from  shall  be  amended  by  the  justice  to  correspond 
with  the  amended  judgment ;  and  no  undertaking  given  to  stay  exe- 
cution shall  be  enforced  for  more  than  the  amount  of  the  corrected 
judgment.    If  such  offer  be  not  made,  and  the  judgment  in  the  Ap- 
pellate Court  be  more  favorable  to  the  appellant  than  the  judgment  in 
the  court  below,  or  if  such  offer  be  made  and  not  accepted,  and  the 
judgment  in  the  Appellate  Court  be  more  favorable  to  the  appellant 
than  the  offer  of  the  respondent,  the  appellant  shall  recover  costs ; 
provided,  however,  that  the  appellant  shall  not  recover  costs  unless 
the  judgment  appealed  from  sh^l  be  reversed,  on  such  appeal,  or  be 
made  more  favorable  to  him,  to  the  amount  of  at  least  ten  dollars. 
If  the  offer  be  made,  and  accepted  by  the  appellant,  the  appellant 
shall  recover  all  his  disbursements  on  appeal,  and  all  his  costs  in  the 
court  below.     But  the  appellant  shall  not  recover  costs  except  as  pro- 
vided in  this  chapter.    The  respondent  shall  be  entitled  to  recover 
costs  where  the  appellant  is  not.     Whenever  costs  are  awarded  to  tiie 
appellant,  he  shall  be  allowed  to  tax  as  part  thereof  the  costs  and 
fees  paid  to  the  justice  on  making  the  appeal,  as  disbursements,  in 
addition  to  the  costs  in  the  Appellate  Court ;  and  when  the  judgment 
in  the  suit  before  the  justice  was  against  such  appellant,  he  shall  fur- 
ther be  allowed  to  tax  the  costs  incurred  by  him  which  he  would  have 
been  entitled  to  recover  in  case  the  judgment  below  has  been  rendered 
in  his  fevor.    If,  upon  an  appeal,  a  recovery  for  any  debt  or  damages 
be  had  by  one  party,  and  costs  be  awarded  to  the  other  party,  the 
court  shall  set  off  such  costs  against  such  debt  or  damages,  and  render 
judgment  for  the  balance.    The  following  fees  and  costs,  and  no  other, 
except  fees  of  officers,  disbursements,  and  .witnesses'  fees,  shall  be  al- 
lowed on  appeal,  to  the  party  entitled  to  costs  as  herein  provided, 
when  the  ne,w  trial  is  in  the  County  Court.    For  proceedings  before 
notice  of  trial,  ten  dollars ;  for  all  subsequent  proceedings  before  trial, 
seven  dollars ;  for  trial  of  an  issue  of  law,  ten  dollars ;  for  every 
trial  of  an  issue  of  fact,  fifteen  doUars ;  for  argument  of  a  motion  for 
a  new  trial  on  a  case  or  a  bill  of  exceptions,  ten  dollars ;  in  all  cases, 
to  either  party,  for  every  term  not  exceeding  five,  at  which  the  appeal 
is  necessarily  on  the  calendar  and  is  not  tried  or  is  not  postponed  by 
the  court,  seven  dollars.    In  other  appeals  the  costs  shall  be  as  fol- 
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lows  :  To  the  appellant;  on  reversal,  fifteen  dollars ;  to  the  respond- 
ent, on  the  affirmance,  twelve  dollars.  If  the  judgment  appealed  from 
loe  reversed  in  part  and  affirmed  as  to  the  residue,  the  amount  of  costs 
allowed  to  either  party  shall  be  such  sum  as  the  Appelate  Court  may 
«ward,  not  exceeding  ten  dollars.  If  the  appeal  be  ai[nc»ed  for  want 
of  prosecution,  as  provided  by  section  •  three  hundredand  sixty-four, 
no  costs  shall  be  allowed  to  either  party.  In  every  appeal  the  justice 
f?^  of  the  peace  before  whom  the  judgment  appealed  from  was  rendered 

;;**  shall  receive  two  dollars  for  his  return.    If  the  judgment.be  reversed 

^^^  for  an  error  of  fact  in  the  proceedings,  not  affecting  the  merits,  costs 

^^  ^  shall  be  in  the  discretion  of  the  court.    If  in  the  notice  of  appeal  the 

^^^  appellant  shall  not  state  in  what  particular  or  particulars  be  claims 

the  judgment  should  have  been  more  favorable  to  him,  he  shall  not  be 
entitled  to  costs  unless  the  judgment  appealed  from  shall  be  wholly 
reversed. 


:ffs- 
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I  379  (amended  1866)  to  read  asfoUows  : 


1^^    ^  Upon  such  summons  any  party  summoned  may  answer  within  the 

,.^  ;$  time  specified  therein  denying  the  judgment  or  setting  up  any  defence 

!^^^  thereto  which  may  have  arisen  subsequently  to  such  judgment ;  and 

,,^-^;  in  addition  thereto,  if  the  party  be  proceeded  against  according  to 

'LkiS^  section  three  hundred  and  seventy-five,  he  may  make  any  defence 

^  which  he  might  have  made  to  the  action  if  the  summons  had  been 

^^^  served  on  him  at  the  time  when  the  same  was  originally  commenced 

\^^^  and  such  defence  had  been  then  interposed  to  such  action. 

\j^.  §  a86  (amended  1866)  to  read  as  follows: 

/slflllfc  The  defendant  may  at  any  time  before  the  trial  or  verdict  serve 

mUb  upon  the  plaintiff  an  offer  in  writing  to  allow  judgment  to  be  taken 

areci*^  againt  him  for  the  sum  or  property,  or  to  the  effect  therein  specified, 

rdiaif  with  costs.    If  the  plaintiff  accept  the  offer,  and  give  notice  thereof 

^,i  in  writing  within  ten  days,  he  may  file  the  summons,  complaint  and 

^1^  offer,  with  an  affidavit  of  notice  of  acceptance,  and  the  clerk  must 

jjj^otfe?  thereupon  enter  judgment  accordingly.     If  the  notice  of  acceptance  be 

ujil^i^  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  ^ven 

^^  in  evidence ;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judg- 

'[^i  ment  he  cannot  recover  costs,  but  must  pay  the  defendant's  costs  from 

L.^  the  time  of  the  offer ;  and  in  case  the  defendant  shall  set  up  a  counter- 

.^0  claim  in  his  answer  to  an  amount  greater  than  the  plaintiff's  claim,  or 

^^  sufficient  to  reduce  the  plaintiff's  recovery  below  fifty  dollars,  then  the 

J^  plaintiff  may  serve  upon  the  defendant  an  offer  in  writing  to  allow 

■nn^  judgment  to  be  taken  against  him  for  the  amount  specified,  or  to  allow 

*^j  siJa  counter-claim  to  the  amount  specified  with  costs.    If  the  defend- 
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ant  accept  the  offer,  and  give  notice  thereof  io  writing  within  ten  dayt^ 
he  may  enter  judgment  as  above  for  th^  amount  specified,  if  the  offer 
entitle  him  to  judgment,  or  the  amount  specified  in  said  offer  shall  be 
allowed  him  in  the  trial  of  the  action.  If  the  notice  of  acceptance  be 
not  given  the  offer  is  to  be  deemed  withdrawn  and  cannot  be  given  in 
evidence ;  and  if  the  defendant  fail  to  recover  a  more  fiivorable  judg- 
ment or  to  establish  his  counter-claim  for  a  greater  amount  tban  is 
specified  in  said  offer,  he  cannot  recover  costs,  but  must  paj  the  plain- 
tiff's costs  from  the  time  of  the  offer. 

g  3d9  (amended  1865-1866)  to  read  as  follows  : 

A  party  to  an  action  or  special  proceeding  in  any  and  all  courts, 
and  before  any  and  all  tribunals,  and  before  any  and  all  officers  and 
persons  acting  judicially,  may  be  examined  as  a  witness  on  his  own 
behalf,  or  in  behalf  of  any  other  party,  in  the  same  manner  and  sub- 
ject to  the  same  rules  of  examination  as  any  other  witness ;  provided, 
however,  that  the  assignor  of  a  thing  in  action,  or  any  person  who  has 
a  legal  or  equitable  interest  which  may  be  afik^ted  by  the  event  of  the 
action,  shall  not  be  examined  on  behalf  of  the  assi^ee  or  party 
through  whom  such  interest  would  be  affected ;  nor  shall  a  party  to  an 
action  be  examined  on  his  own  behalf,  or  in  behalf  of  any  other  party, 
in  respect  to  any  transaction  or  communication  had  personally  by  said 
assignor,  person  or  said  party  respectively,  with  a  deceased  person, 
against  parties  who  are  the  executors,  administrators,  devisees,  heirs 
at  law,  next  of  kin  or  survivor  of  a  person  or  party  jointly  interested, 
or  assignees  of  such  deceased  person,  where  they  have  acquired  title 
to  the  cause  of  action,  or  the  subject  matter  involved  in  the  action, 
from  the  deceased  person  or  party  jointly  interested,  or  are  sued  as 
or  by  reason  or  in  consequence  of  their  being  such  executors,  admin- 
istrators, devisees,  heirs  at  law,  next  of  kin,  surviving  partners  or  as- 
signees ;  nor  in  respect  to  any  transaction  or  communication  had  per- 
sonal ly  with  a  person  who  at  the  time  of  trial  is  an  insane  person 
or  a  lunatic  where  the  action  or  proceeding  is  prosecuted  or  defended 
on  the  behalf  of  such  insane  person  or  lunatic,  nor  in  any  such  action 
or  proceeding  as  against  such  parties  shall  any  party  or  person  be  ad- 
mitted to  testify  in  regard  to  such  matter  in  behalf  of  any  party 
whose  interest  in  the  action  or  proceeding  (either  by  voluntary  act,  or 
by  legal  proceedings,  or  by  operation  of  law),  directly  or  indirectly 
grows  out  of  or  is  founded  upon  a  transaction  between  the  deceased 
and  the  party  or  person  called  as  a  witness,  or  grows  out  of  or  is 
founded  upon  any  prior  or  present  rights  or  interests  of  the  party  or 
person  called  as  a  witness  in  or  to  the  estate  or  property  that  is  the 
subject  of  or  involved  in  the  controversy ;  or  where  the  interest  of 
the  party  for  whom  he  is  called  substantially  represents  an  interest 
that  the  person  or  party  called  as  a  witness  has  or  has  had  growing 
out  of  the  transaction  of  the  deceased  about  which  he  is  called  to  tes- 
tify.   But  where  such  executors,  administrators,  devisees,  heirs  at 
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law,  next  of  kin,  survivors  or  assignees,  shall  be  examined  on  their 
own  behalf  in  regard  to  any  conversation  or  transaction  had  between 
the  deceased  person  and  said  assignor,  or  said  party  or  persons  respect- 
ively, then  the  said  assignor,  party  or  person  may  be  examined  in  re- 
gard to  such  conversation  or  transaction,  but  not  in  regard  to  any  new 
matter ;  but  if  the  testimony  of  a  partv  to  an  action  or  proceeding 
shall  have  been  or  shall  be  taken,  and  he  shall  afterwards  die,  and 
after  his  death  the  testimony  so  taken  shall  be  used  upon  any  trial, 
hearing  or  proceeding  in  behalf  of  his  executors,  administrators, 
devisees,  heirs  at  law,  next  of  kin,  survivors  or  assignees,  the  other 
party,  the  assignor  or  person  in  interest  as  aforesaid,  or  the  one 
through  and  from  whom  the  said  rights  or  interest  have  been  derived, 
shall  be  a  competent  witness  as  to  any  and  all  matters  to  which  the 
testimony  of  the  deceased  so  taken  relates.  And  nothing  contained 
in  section  eight  of  this  act  shall  be  held  or  construed  to  affect  or  re- 
strain the  operation  of  this  section.  And  nothing  herein  contained 
shall  be  held  or  construed  to  give  the  right  to  a  party  in  a  criminal 
action  to  testify  upon  the  trial  thereof. 

§  484  (amended  1866)  to  read  as  follows  : 

When  an  action  shall  be  brought  by  the  attorney-general  by  virtue 
of  this  chapter,  on  the  relation  or  information  of  a  person  having  an 
interest  in  the  question,  the  name  of  such  person  shall  be  joined  with 
the  people  as  plaintiff.  And  in  every  such  case  the  attorney-general 
may  require  as  a  condition  for  bringing  such  action  that  satisfactory 
security  shall  be  given  to  indemnify  the  people  of  the  State  against 
the  costs  and  expenses  to  be  incurred  hereby. 
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